Missouri  Attorney  General's  Opinions  - 1950 


Opinion 

Date 

Topic 

Summary 

1-50 

Feb  20 

Taxation. 

Income  tax  - Personal  exemptions  of  non-resident  taxpayers  shall  be 
allowable  in  the  same  amount  as  for  resident  taxpayers.  Rule 
promulgated  by  state  administrative  agency  contrary  to  statute  is  void. 
Senate  Bill  152  to  become  effective  April  14,  1950,  enacted  by  65th 
General  Assembly,  provides  personal  exemptions  of  non-residents 
subject  to  income  tax  shall  be  prorated  on  basis  that  the  gross  income 
in  Missouri  bears  to  the  gross  income  of  non-residents  for  all  sources 
for  the  year. 

1-50 

May  1 

TAXATION. 

Bank  Tax  Act  of  1946,  Income  representing  the  payment  of  interest  for 
which  the  liability  to  pay  had  become  fixed  and  absolute  before  the 
commencement  of  the  taxable  period  would  not  be  subject  to  the  tax 
imposed  by  this  act. 

1-50 

July  31 

Hon.  Charles  M. 

Abbett 

WITHDRAWN 

1-50 

Sept  5 

MOTOR  VEHICLES. 

PROOF  OF  FINANCIAL 

RESPONSIBILITY. 

Proof  of  financial  responsibility  to  be  given  only  by  judgment  debtor 
whose  driver's  license  was  suspended;  when. 

1-50 

Oct  13 

DEPARTMENT  OF 

REVENUE. 

INCOME  TAX 

REGULATION. 

Federal  estate  taxes  are  deductible  on  the  State  income  tax  return  of 

the  Estate  paying  said  taxes.  Gift  taxes  are  deductible  on  a State 
income  tax  return  by  the  taxpayer  who  pays  such  tax. 

1-50 

Oct  18 

INCOME  TAX. 

LIMITATION  OF 

ACTION. 

Under  Laws  of  Mo.,  1949,  page  611,  section  11363,  enlarging  the 
period  of  limitation  during  which  an  assessment  of  state  income  tax 
could  be  made  from  three  to  four  years,  the  four  year  period  becomes 
applicable  to  those  taxpayers  who  were  subject  to  an  assessment 
under  the  three  year  limitation  at  the  effective  date  of  the  amendment 
on  April  14,  1950,  but  this  enlargement  of  the  period  of  limitation  does 
not  revive  the  possibility  of  an  assessment  which  has  been  barred 
under  the  three  year  limitation  before  the  section  was  amended. 

2-50 

Feb  3 

PUBLIC  BUILDINGS. 

CONTRACTS. 

State  is  liable  only  to  general  contractor  and  not  to  sub-contractors 

under  construction  contracts. 

2-50 

Feb  16 

PENITENTIARY. 

HOURS  OF  LABOR. 

WATCHMEN. 

Watchmen  employed  by  Industrial  Department  of  Missouri  State 
Penitentiary  not  within  provisions  of  Section  9039,  R.  S.  Mo.  1939, 
setting  maximum  daily  and  weekly  hours  of  work. 

2-50 

Mar  1 

PUBLIC  BUILDINGS. 

Law  relating  to  fixtures. 

2-50 

May  15 

PUBLIC  BUILDINGS. 

UNIVERSITY. 

In  the  construction  and  repair  of  public  buildings  Missouri  products 
must  be  used  if  obtainable  at  reasonable  market  prices.  Discretionary 
with  officers  awarding  the  contract. 

3-50 

Mar  14 

SCHOOLS. 

Board  of  Directors  of  six  director  school  district  not  authorized  to 

determine  right  of  duly  elected  director  to  his  new  office. 

3-50 

Sept  26 

HIGHWAYS. 

Right  of  way  for  county  highway  subject  to  easement  for  electric  lines 
and  electric  company.  Must  be  compensated  for  removing  lines  from 
right  of  way. 

5-50 

Jan  23 

TAXATION. 

Intangible  personal  property.  Interest  accruing  before  January  1,  1945, 
and  paid  in  1947  and  1948  cannot  be  included  in  annual  yield  for  latter 
years  for  intangible  personal  property  tax  assessments. 

5-50 

Mar  14 

Hon.  Emmett  L. 

Bartram 

WITHDRAWN 

5-50 

Mar  22 

SALES  TAX. 

Director  of  Revenue  shall  not  issue  a certificate  of  title  for  any  new  or 
used  motor  vehicle  subject  to  sales  tax  until  the  tax  levied  for  the  sale 
of  the  same  has  been  paid. 

5-50 

Mar  27 

ELECTIONS. 

REFERENDUM. 

A referred  act  becomes  effective  on  the  date  of  its  approval  by  the 
vote  of  the  people. 

5-50 

Apr  1 

MOTOR  CARRIERS. 

PUBLIC  SERVICE 

COMMISSION. 

(1)  The  word  "route"  as  used  in  statutes  relating  to  motor  vehicles 

denotes  the  distance  and  direction  of  travel  and  direction  of  travel  of 

the  motor  carrier  from  one  point  to  another  and  does  not  therefore 
denote  the  entire  operating  authority  of  the  said  motor  carrier.  (2) 
Motor  carrier  cannot  separate  its  operating  authority  into  various 
segments  without  the  consent  and  permission  of  the  Public  Service 
Commission.  (3)  Provision  relating  to  a motor  carrier  "operating  a route 
in  this  state,  the  total  mileage  of  which  is  not  greater  than  twenty 
miles"  would  apply  only  to  intrastate  operations. 

5-50 

Aug  29 

BRIDGES. 

DAMAGES  TO  PUBLIC 

HIGHWAYS  OR 

BRIDGES. 

Any  person  who  shall  willfully  or  negligently  damage  a highway  or 
bridge  upon  a public  highway  is  liable  for  the  amount  of  such  damage 
and  the  same  may  be  recovered  in  the  name  of  the  state  by  the 
municipality,  county  or  other  civil  subdivision  of  the  state  suffering  the 

loss. 

7-50 

Mar  3 

MAGISTRATE 

COURTS. 

SCHOOLS. 

County  superintendent  of  schools  as  school  attendance  officer  may  file 
complaint  in  magistrate  court  to  enforce  compulsory  school  attendance 
of  children;  magistrate  court  has  jurisdiction  to  hear  such  cases  arising 
out  of  prosecution  for  failure  to  comply  with  school  attendance  law. 

10-50 

Jan  11 

TAXATION. 

EXEMPTIONS. 

Tillable  land  owned  by  a church  and  farmed  by  members  thereof  not 
exempt  from  taxation  even  though  proceeds  therefrom  are  used  for 
paying  operating  costs  of  church. 

10-50 

Feb  18 

ELECTIONS. 

BOARD  OF  ELECTION 

COMMISSIONERS, 

KANSAS  CITY, 

MISSOURI. 

Board  of  Election  Commissioners  of  city  of  300,000  to  700,000  may 
consolidate  two  or  more  precincts,  dispense  with  clerk's  canvass  and 
the  printing  of  registration  lists  for  special  referendum  election  April  4, 

1950. 

10-50 

Feb  20 

ELECTIONS. 

BOARD  OF  ELECTION 

COMMISSIONERS, 

KANSAS  CITY, 

MISSOURI. 

REFERENDUM 

ELECTION. 

Kansas  City  Election  Board  has  right  and  duty  to  conduct  special 
referendum  election  in  that  part  of  Clay  County  purportedly  annexed  to 
Kansas  City. 

10-50 

June  8 

OPTOMETRY. 

An  optometrist  is  forbidden  by  law  to  advertise  directly  or  indirectly 
prices  or  terms  for  optometric  services. 

10-50 

July  26 

SCHOOLS. 

ATTORNEY  AND 

CLIENT. 

School  board  may  contract  for  services  of  attorney,  with  attorney  fee 
to  be  paid  on  percentage  basis. 

10-50 

Aug  30 

DIVORCE. 

RECORDER. 

MARRIAGE. 

Consent  of  mother  having  custody  of  minor  under  divorce  proceeding 
necessary  for  issuance  of  marriage  license.  Father's  consent 

insufficient. 

10-50 

Sept  8 

Hon.  A.  B.  Bolinger 

WITHDRAWN 

11-50 

Mar  9 

MOTOR  VEHICLES. 

CRIMINAL  LAW. 

Failure  to  deliver  certificate  of  title  upon  sale  of  motor  vehicle 
misdemeanor  punishable  by  fine  and  jail  sentence. 

11-50 

Apr  14 

CRIMINAL  LAW. 

GAMBLING. 

Pinball  machine  which  pays  off  in  free  games  only  is  not  a gambling 

device. 

11-50 

Sept  27 

SCHOOL  BUSES. 

Any  motor  vehicle  operated  for  the  purpose  of  transporting  school 
children  shall  be  required  to  comply  with  Laws  of  Missouri,  1949,  p. 

329,  requiring  the  vehicle  be  marked  with  the  specified  lettering  and 
equipped  with  a signaling  device. 

12-50 

Feb  20 

ROADS  AND  BRIDGES. 

County  Court  has  no  authority  to  advance  money  to  Special  Road 

District  organized  under  Article  11,  Chapter  46,  R.  S.  Missouri,  1939, 
for  construction  of  a bridge. 

12-50 

Feb  23 

SHERIFFS. 

ELECTIONS. 

Sheriff  of  third  class  county  may  appoint  deputies  to  assist  him  in 
election  duties.  Sheriff  fixes  and  is  liable  for  payment  of  compensation 
to  such  deputies  and  is  not  entitled  to  be  reimbursed  for  compensation 
paid  deputies  by  county. 

12-50 

Apr  11 

COUNTY  COURTS. 

ROADS. 

County  Court  has  no  authority  to  close  a public  road  to  permit  strip 
mining,  in  a county  under  township  organization. 

12-50 

Apr  15 

Hon.  William  F. 

Brown 

WITHDRAWN 

12-50 

Apr  27 

SCHOOLS. 

TAXATION. 

Property  of  school  districts  annexed  to  a consolidated  district  subject 
to  taxation  to  discharge  pre-existing  bonded  indebtedness  of 

consolidated  district. 

12-50 

May  19 

Mr.  Herbert  S.  Brown 

WITHDRAWN 

12-50 

June  6 

COUNTY  BUDGET 

LAW. 

County  Clerk  cannot  countermand  orders  of  County  Court  in  budget 

matters. 

12-50 

Dec  27 

EASEMENT. 

TITLE  BY 

PRESCRIPTION. 

VESTED  IN  PETTIS 

COUNTY. 

Easement  in  real  estate  may  not  be  acquired  by  adverse  possession  but 
may  be  acquired  by  prescription  by  continuous  subjection  of  servient 
estate  to  uses  for  which  the  easement  is  intended  for  a period  in 
excess  of  ten  years.  The  unorganized  public  cannot  obtain  fishing  rights 
by  prescription.  Right  to  take  fish  resides  in  owner  of  land  occupied  by 
water,  except  in  cases  where  land  and  water  are  owned  by  different 
persons,  then  right  exists  in  the  owner  of  the  water. 

13-50 

Jan  13 

TAXATION  SALES. 

Sales  by  wholesale  to  purchaser  not  coded  and  paying  Sales  Tax  should 
be  considered  sale  at  retail  and  burden  is  upon  seller  to  show 

otherwise. 

13-50 

Mar  23 

Hon.  Donald  W. 

Bunker 

WITHDRAWN 

13-50 

Apr  11 

SALES  TAX. 

Sale  by  Missouri  dealer  to  Missouri  purchaser,  of  property  shipped  to 
dealer  from  foreign  manufacturer  for  delivery  to  purchaser  subject  to 

Sales  Tax. 

13-50 

Apr  11 

TAXATION  - SALES. 

SALES  TAX. 

Persons  engaged  in  business  who  do  not  have  resale  certificates  with 
respect  to  certain  transactions  may  offer  evidence  that  such  sales  were 

not  sales  at  retail. 

13-50 

Apr  24 

TAXATION  - SALES. 

SALES  TAX. 

Failure  to  obtain  resale  certificates  upon  sales  to  peddlers  creates  no 
absolute  liability  for  sales  tax;  failure  to  have  such  certificates  merely 
constitutes  prima  facie  evidence  that  such  are  retail  sales. 

13-50 

May  9 

Hon.  W.  H.  Burke 

WITHDRAWN 

13-50 

June 

SALES  TAX. 

Sales  by  Missouri  buyers  to  Missouri  sellers,  goods  shipped  from 

12 

TAXATION  - SALES. 

without  the  State,  are  intrastate  sales  and  not  exempt  from  the 

Missouri  Sales  Tax  Act. 

13-50 

Nov  3 

Mr.  C.  B.  Burns 

WITHDRAWN 

14-50 

Apr  14 

Miss  Ruth  Calhoun 

WITHDRAWN 

14-50 

July  17 

ELECTIONS. 

Voter  may  vote  only  on  charter  proposition  when  submitted  at  primary 
election,  not  required  to  vote  political  ballot. 

15-50 

Apr  10 

COUNTY  HOSPITALS. 

LIABILITY  OF  COUNTY. 

Neither  the  county  nor  the  board  of  trustees  of  a county  hospital  are 
liable  for  the  torts  committed  by  its  staff  or  employees,  and  are  not 
liable  for  property  damage  or  injuries  received  by  reason  of  the 
negligent  maintenance  of  the  hospital  building  or  the  premises 
adjacent  thereto. 

15-50 

June 

REGISTRATION  OF 

For  the  purpose  of  registration  of  voters,  the  1950  decennial  census 

20 

VOTERS. 

becomes  effective  January  1,  1951. 

15-50 

Aug  10 

PUBLIC  BUILDINGS. 

CORRECTIONS, 

DEPARTMENT  OF. 

LEGISLATION. 

REVISION  LAWS. 

Revision  of  all  statutes  bearing  on  the  same  subject-matter  do  not 
affect  construction.  Department  of  Corrections  subject  to  provisions  of 
Act  setting  forth  the  duties  and  responsibilities  of  the  Director  of  Public 
Buildings. 

15-50 

Sept  7 

WELFARE,  DIVISION 

OF. 

Division  of  Welfare  may  receive  federal  grant  for  needy  disabled 

persons. 

15-50 

Nov  13 

BONDS. 

DIVISION  OF 

WELFARE. 

No  statutory  authority  for  any  employee  of  Division  of  Welfare  except 
director  to  execute  surety  bonds. 

16-50 

Mar  31 

TAXATION. 

Sales  tax  not  applicable  to  sales  to  Army  Officers'  and 

Noncommissioned  Officers'  Clubs. 

17-50 

Jan  6 

STATE  PURCHASING 

AGENT. 

State  Purchasing  Agent  must  purchase  all  State  printing. 

17-50 

Feb  4 

ASSESSORS. 

COUNTY  COURTS. 

Counties  of  third  class  may  not  pay  for  compensation  of  deputy 

assessors  or  clerks. 

17-50 

Apr  19 

Mr.  Leo  J.  Clavin 

WITHDRAWN 

17-50 

Dec  7 

INHERITANCE  TAX. 

CONVEYANCES. 

A conveyance  of  real  estate  without  an  adequate  and  full 
consideration  by  which  the  grantor  or  transferor  retains  or  secures  a 
life  estate  with  remainder  in  fee  simple  to  the  children  of  the  grantor  is 
taxable  upon  his  death  as  property  subject  to  the  Missouri  inheritance 

tax. 

18-50 

Jan  10 

ELECTIONS. 

Four  Judges  and  two  Clerks  are  to  be  present  at  each  Precinct  in  the 

City  of  St.  Louis  at  special  election  to  be  held  April  4,  1950. 

18-50 

Feb  7 

MAGISTRATE  COURT. 

The  summons  of  jurors  in  the  magistrate  court  may  be  signed  by  either 
the  judge  of  the  magistrate  court  or  the  clerk  of  the  magistrate  court. 

18-50 

Feb  27 

ELECTIONS. 

Judges  and  clerks  of  special  referendum  election  in  Kansas  City  are  to 
be  paid  half  by  Kansas  City  and  half  by  Jackson  and  Clay  counties. 

18-50 

Mar  15 

ELECTIONS. 

Contract  of  Board  of  Election  Commissioners  of  Kansas  City  extending 
beyond  term  of  office  of  members  entering  into  such  contract  not 

invalid  merely  because  of  such  fact. 

18-50 

Apr  4 

TAXATION. 

Personal  property  may  not  be  taxed  to  merchant  for  both  merchants' 
tax  and  personal  property  tax. 

18-50 

Apr  6 

JURIES. 

PROBATE  COURTS. 

Jurors  in  Probate  Courts  entitled  to  receive  $1.00  per  day  for  their 

services. 

18-50 

May  25 

ELECTIONS. 

Declaration  of  candidate  which  does  not  state  office  for  which  filing  is 
made  is  insufficient  and  does  not  authorize  printing  of  candidate's 

name  on  ballot. 

18-50 

June 

SPECIAL  ROAD 

A special  road  district  organized  under  the  provisions  of  Article  XI, 

27 

DISTRICTS. 

Section  8711  R.S.A.  Mo.  1939  cannot  extend  its  boundaries  there  being 
no  statutory  provision  therefor. 

18-50 

July  6 

ELECTIONS. 

PETITIONS. 

Petitions  for  amendment  of  city  charter  of  Kansas  City  should  be 
verified  by  Board  of  Election  Commissioners  and  certified  to  city 

council. 

18-50 

Aug  10 

SHERIFF. 

Sheriff  is  to  convey  county  patient  found  insane  to  state  hospital  upon 
order  of  probate  court.  Rate  of  compensation  fixed  by  R.  S.  Mo.  1939, 
Sec.  9355.  No  duty  to  convey  pay  patient  admitted  to  state  hospital 
through  application  to  superintendent  unless  the  sheriff  has  the 
patient  in  his  care  and  custody  for  some  other  cause. 

18-50 

Nov  22 

LOTTERY. 

Such  an  enterprise  contains  three  elements:  consideration,  chance  and 
prize,  and,  therefore,  is  a lottery. 

18-50 

Dec  14 

OFFICERS. 

Payment  to  incumbent  county  judge  who  holds  over  under  action 
brought  by  himself  in  circuit  court  relieves  county  of  liability  for  further 
payment  after  Supreme  Court  holds  incumbent  not  entitled  to  office. 

19-50 

Feb  2 

FINES. 

Fines  in  Seagram  Anti-Trust  Case  go  into  general  revenue. 

19-50 

July  24 

Hon.  Bart  Cooper 

WITHDRAWN 

20-50 

Sept  25 

AGRICULTURE. 

RENDERING  PLANTS. 

LICENSES. 

Persons  starting  operation  of  disposal  plant  and  operating  vehicles  in 
connection  therewith  must  pay  full  amount  of  license  for  calendar 

year. 

22-50 

June  9 

SCHOOLS. 

PROSECUTING 

ATTORNEYS. 

Prosecuting  attorney  may  exercise  discretionary  powers  in  instituting 
civil  actions  in  which  county  is  concerned. 

22-50 

July  17 

INSANE  PERSONS. 

PROBATE  COURTS. 

Lapse  of  time  preventing  operation  of  Section  9356,  the  Probate  Court 
of  County  in  which  party  regularly  discharged  from  state  hospital  takes 
up  residence  has  proper  jurisdiction  to  commit  said  party  as  insane 
poor  person  to  state  hospital. 

22-50 

Nov  9 

COUNTY  PUBLIC 

Title  to  real  estate  purchased  for  the  use  of  a county  public  health 

HEALTH  CENTERS. 

TITLE  TO  REAL 

ESTATE. 

center  should  be  vested  in  the  county  for  the  use  and  benefit  of  the 
county  health  center  or  council  or  its  successors. 

24-50 

Jan  16 

SPECIAL  ROAD 

DISTRICT. 

Method  of  election  of  commissioners  to  be  determined  by  Board  of 

Commissioners. 

24-50 

Feb  13 

ROADS  DISTRICT, 

SPECIAL. 

Costs  of  election  to  disorganize  special  road  district  organized  under 
Chap.  46,  Art.  10,  must  be  borne  by  County  in  which  all  or  greater  part 

of  district  is  located. 

24-50 

Mar  2 

ROAD  DISTRICTS, 

SPECIAL. 

Special  Road  District,  organized  under  Article  11,  Chapter  46,  Revised 
Statutes  of  Missouri,  1939  must  bear  costs  of  proceedings  to  dissolve 
such  district.  If  County  Court  decides  against  dissolution,  costs  must  be 
borne  by  petitioning  landowners. 

24-50 

Mar  9 

DEPUTY  CIRCUIT 

CLERKS  IN  FOURTH 

CLASS  COUNTIES. 

Deputy  circuit  clerks  and  assistants  may  be  appointed  by  circuit  clerk 
with  approval  of  circuit  court  and  salary  paid  out  of  county  treasury. 

24-50 

Mar  9 

PRELIMINARY 

HEARING. 

Transcript  of  testimony  at  preliminary  hearing  need  not  be  delivered  to 
defendant  when  defendant  is  released  on  bond.  Transcript  of 
testimony  is  to  be  delivered  to  clerk  of  the  court  in  which  the  offense  if 
cognizable. 

24-50 

May  1 

CHILDREN. 

A child  born  in  wedlock  is  presumed  to  be  legitimate;  the  father  of  an 
illegitimate  child  can  be  made  to  support  such  child. 

24-50 

June 

21 

ROADS. 

Board  of  Commissioners  of  Special  Road  District  organized  under 

Article  10,  Chapter  46  R.  S.  Mo.  1939,  shall  have  sole,  exclusive  and 
entire  control  and  jurisdiction  over  all  public  highways  within  its  district 
outside  the  corporate  limits  of  any  city  or  village,  therein  to  construct, 
improve  and  repair  such  highways,  and  this  control  shall  include  all 
streets  dedicated  to  the  public  use  which  may  lie  in  an  unincorporated 
community  within  the  special  road  district. 

24-50 

Nov  21 

LIQUOR. 

INTOXICATING 

LIQUOR. 

Obstruction  of  1/3  to  1/2  of  windows  of  tavern  by  curtains  constitutes 
no  violation  of  Liquor  Control  Act. 

24-50 

Dec  18 

SCHOOLS. 

WARRANTS. 

Warrant  issued  by  school  district  to  pay  indebtedness  exceeding 
revenue  for  particular  year  is  void;  warrant  cannot  be  issued  in 
subsequent  year  to  pay  previous  warrant  issued. 

25-50 

Jan  11 

COUNTY 

TREASURERS. 

SCHOOL  DISTRICTS. 

Dual  capacity  of  county  treasurer  and  treasurer  of  six-director  school 
district  is  prohibited  by  public  policy  and  violates  the  rule  against 
holding  incompatible  offices. 

25-50 

Mar  31 

Hon.  Ralph  H. 

WITHDRAWN 

Duggins 

25-50 

July  20 

THE  STATE  BOARD  OF 

CHIROPRACTIC 

EXAMINERS. 

The  State  Board  of  Chiropractic  Examiners  of  Missouri  does  not  have 
the  power  to  subpoena  witnesses. 

25-50 

Aug  29 

OFFICERS. 

Calling  of  County  Collector,  who  is  a member  of  the  reserve,  to  active 
duty,  does  not  cause  vacancy  in  office. 

25-50 

Sept  19 

DIVISION  OF 

INDUSTRIAL 

INSPECTION. 

To  be  subject  to  pay  an  inspection  fee  a business  must  fall  within  one 
of  the  classes  enumerated  by  Missouri  law  as  being  subject  to 
inspection. 

25-50 

Nov  15 

Doctor  S.  J.  Durham 

WITHDRAWN 

26-50 

Jan  18 

ELECTIONS. 

Kansas  City  Board  of  Election  Commissioners  not  required  to  have 
clerks  canvass  for  special  election  for  referendum  on  gasoline  tax 

increase. 

26-50 

Mar  31 

SALARIES. 

Salary  of  County  Clerk  elected  at  November  1950  election  is 
determined  by  1950  decennial  census. 

26-50 

Aug  4 

President  Roy  Ellis 

WITHDRAWN 

26-50 

Nov  15 

Hon.  J.  R.  Eiser 

WITHDRAWN 

27-50 

Jan  16 

TAXATION  AND 

REVENUE. 

Omitted  tangible  personal  property  may  be  added  to  Assessment  rolls 
by  County  Board  of  Equalization  or  State  Tax  Commission  for  current 

year. 

27-50 

Jan  31 

Hon.  Clarence  Evans 

WITHDRAWN 

27-50 

Mar  21 

FRANCHISE  TAX. 

BANKS. 

New  York  Mutual  Savings  Bank  pays  Twenty-five  Dollar  ($25.00)  annual 
fee. 

27-50 

Apr  1 

TAXATION. 

State  Tax  Commission  does  not  assess  pipe  line  which  is  not  a public 
utility. 

27-50 

Aug  24 

RAILROADS. 

TAX  ASSESSMENT. 

Real  property  operated  as  parking  lot  by  the  Terminal  Railroad 
Association  of  St.  Louis  is  "locally  assessable." 

27-50 

Sept  20 

TAXATION. 

HATCHERY. 

Hatchery  operator  engaged  in  selling  baby  fowls  should  be  classified  as 
a merchant  and  subject  to  the  merchant's  tax.  Farmer  engaged  in 
selling  farm  products  not  subject  to  merchant's  tax  provided  he  does 
not  have  a regular  stand  or  place  of  business  away  from  his  farm. 

Person  contracting  to  hatch  eggs  for  others  is  not  a merchant. 

27-50 

Nov  21 

TAXATION. 

STATE  TAX 

COMMISSION. 

A taxpayer  may  appeal  from  the  assessment  of  a county  assessor  to 
the  County  Board  of  Equalization  and  from  their  decision  to  the  State 

Tax  Commission.  A taxpayer  has  no  right  of  appeal  from  the 
assessment  of  county  assessor  directly  to  the  State  Tax  Commission. 

30-50 

Feb  9 

ELECTIONS. 

OFFICERS. 

Person  appointed  during  Senate  recess  to  fill  vacancy  on  Kansas  City 
Election  Commission  caused  by  resignation  entitled  to  pay. 

30-50 

May  8 

GRAND  JURY. 

PROSECUTING 

ATTORNEY. 

Jackson  County  Prosecuting  Attorney  may  not  receive  funds  from 
county  in  addition  to  those  provided  in  contingent  fund  statute, 

Section  13470,  R.  S.  Missouri,  1939.  County  court  may  not  appropriate 
money  to  grand  jury  for  investigation. 

31-50 

Mar  7 

ELECTIONS. 

Under  provisions  of  Section  11682  judges  selected  by  county  court, 
clerks  selected  by  judges. 

31-50 

Apr  6 

CORONER. 

Governor  to  appoint  eligible  person  to  fill  vacancy  in  office  of  coroner 
in  fourth  class  county.  Such  officer  to  hold  office  for  the  remainder  of 
the  term.  The  next  election  for  county  coroner  will  be  at  the  general 

election  in  1952. 

31-50 

Apr  19 

COUNTY  TREASURER. 

Salary  in  counties  of  the  fourth  class  under  township  organization 
determined  according  to  statute  fixing  salary  of  treasurers  in  fourth 
class  counties  generally. 

31-50 

May  16 

TOWNS  AND 

VILLAGES. 

TAXATION. 

Delinquent  taxes  of  any  town  or  village  shall  be  collected  by  the  county 
collector  in  the  same  manner  as  delinquent  state  and  county  taxes  are 

collected. 

31-50 

June 

13 

OFFICERS. 

County  Treasurer's  compensation  may  not  be  increased  during  term  of 

office. 

32-50 

Mar  31 

COUNTY. 

Third  and  fourth  class  counties  may  issue  negotiable  "tax  anticipation 
notes"  to  borrow  money  on  anticipated  tax  collections. 

32-50 

May  26 

DIVISION  OF  HEALTH. 

PRIVILEGED 

COMMUNICATIONS. 

A regulation  of  the  Division  of  Health  requiring  privileged 

communications  to  be  held  confidential. 

33-50 

Feb  7 

WORKMEN'S 

COMPENSATION. 

OFFICERS. 

The  election  by  a county  may  be  made  by  the  County  Court.  Such 
acceptance  does  not  cover  elective  officers. 

33-50 

Feb  10 

INHERITANCE  TAX. 

Inheritance  tax  should  be  determined  and  assessed  in  accordance  with 

terms  of  will,  rather  than  on  basis  of  disposition  provided  by 
assignment  of  part  of  legatee's  interest  to  others. 

33-50 

Mar  17 

INHERITANCE  TAX. 

Damages  received  under  wrongful  death  statutes  not  subject  to 

Inheritance  Tax. 

33-50 

May  3 

INSANE  PERSONS. 

Insane  persons  are  entitled  to  an  adjudication  of  their  mental  capacity 
by  the  Probate  Court  to  determine  the  necessity  of  appointing  a 
guardian  even  when  they  have  been  acquitted  of  a criminal  charge  by 
reason  of  insanity. 

33-50 

June 

26 

CIRCUIT  COURTS. 

SALARIES  AND  FEES. 

Circuit  Judge  of  the  Second  Judicial  Circuit  entitled  to  receive  the 
change  of  venue  fees  in  cases  which  were  tried  and  finally  disposed  of 
by  said  judge  prior  to  July  1,  1946. 

33-50 

July  13 

SCHOOLS. 

TOWNSHIP 

TRUSTEES. 

Township  trustee  has  no  authority  to  disburse  school  funds  of  his 
township  after  formation  of  consolidated  district  under  provisions  of 
Section  1,  Laws  of  1947,  Vol.  II,  Page  317;  must  turn  over  all  such  funds 
in  his  hands  to  treasurer  of  enlarged  district,  and  is  not  entitled  to  a 

commission  for  such  turnover. 

33-50 

Aug  15 

INHERITANCE  TAX. 

Deferred  payment  of  inheritance  tax  under  law  prior  to  Laws  of  1921, 
page  110,  bears  interest  at  rate  of  six  per  cent  per  annum  from  death 
of  decedent  until  payment  of  tax.  Inheritance  tax  supervisor  may  not 
compromise  claim  for  such  interest. 

33-50 

Sept  8 

INHERITANCE  TAX. 

Supervisor  may  not  accept  compromise  offer  for  interest  on  tax. 

Interest  must  be  abated  by  probate  court. 

33-50 

Nov  10 

STATE  INHERITANCE 

TAXES. 

Inheritance  tax  to  be  paid  by  life  tenant  and  not  contingent 
remainderman,  when. 

33-50 

Nov  22 

COUNTY  COURT. 

COUNTY  TREASURER. 

SERVICES. 

The  county  court  in  a third  class  county  is  not  authorized  to  pay  extra 
compensation  to  the  county  treasurer  for  duties  performed  pursuant 
to  the  disbursement  of  county  road  funds  under  the  King  Road  Bill 
(Laws  of  Mo.  1945,  p.  1471.) 

35-50 

Feb  18 

ARMORIES. 

ADJUTANT  GENERAL. 

Purchase  of  armory  for  which  money  was  appropriated  to  Adjutant 
General  to  be  made  by  State  Purchasing  Agent. 

35-50 

Feb  24 

STATE  BOARD  OF 

CHIROPRACTIC 

EXAMINERS. 

State  Board  of  Chiropractic  Examiners  not  authorized  to  pay 
investigator  from  operating  fund  of  said  Board. 

35-50 

May  5 

LOCATION  AND 

ESTABLISHMENT  OF 

ROADS. 

The  county  court  is  the  proper  forum  for  the  commencement  of  a 
proceeding  for  the  location  and  establishment  of  a county  public  road. 

35-50 

Aug  24 

TAXATION. 

LOCAL  ASSESSMENTS. 

Property  of  state  not  subject  to  local  assessment  by  city  of  third  class 
for  paving  of  street. 

35-50 

Oct  23 

ADJUTANT  GENERAL. 

APPROPRIATIONS. 

MUNICIPALITIES. 

Since  third  class  city  has  no  authority  to  levy  assessment  against  state- 
owned  armory  for  paving  a street,  Adjutant  General  cannot  pay  or 
contribute  a proportionate  part  of  the  cost  of  same. 

36-50 

Jan  16 

PROBATE  COURTS. 

A probate  court  of  a fourth  class  county  has  no  jurisdiction  and 
authority  over  the  case  and  cannot  commit  an  indigent  nervous  person 
who  is  not  insane  to  a state  hospital  for  treatment. 

36-50 

June  9 

PROBATE  JUDGE. 

A probate  judge  may  not  collect  fees  for  hearing  and  determining 
inheritance  tax  matters.  Probate  judges  no  longer  have  the  power  to 

solemnize  marriages. 

37-50 

Jan  20 

EXPERT  WITNESSES. 

A prosecuting  attorney  in  a third  class  county  operating  under  the 
county  budget  law  may  include  in  his  estimated  budget  of 
expenditures  an  item  for  the  payment  to  proposed  expert  witnesses 
for  work  necessary  to  be  done  by  them  before  testifying  on  behalf  of 

the  state  in  criminal  cases. 

37-50 

Feb  20 

MOTOR  VEHICLE 

TRAILERS. 

The  type  of  hitch  or  length  thereof  does  not  determine  whether  a 
vehicle  should  be  registered  and  licensed  as  a trailer. 

37-50 

Mar  11 

FOOD  AND  DRUG. 

SOFT  DRINKS. 

Natural  fruit  juices  are  not  included  in  the  definition  of  soft  drinks  and 
are  not  subject  to  the  Beverage  Inspection  Act. 

37-50 

Apr  11 

VITAL  STATISTICS. 

BIRTH  REGISTRATION. 

A child  generated  by  the  first  husband  of  the  mother  should  be 
registered  as  the  child  of  said  natural  father  even  though  the  mother 

divorces  said  husband  and  marries  husband  No.  2 before  the  birth  of 

said  child. 

37-50 

May  8 

FOOD  AND  DRUGS. 

SEIZURE  OF  FOOD. 

Food  seized  by  the  Bureau  of  Food  and  Drugs  cannot  be  held  for  more 
than  three  days  without  a court  order. 

37-50 

May  9 

Hon.  Buford 

Hamilton,  M.D. 

WITHDRAWN 

37-50 

May  17 

COUNTY  CLERK. 

Compensating  of  deputy  fixed  by  county  clerk. 

37-50 

May  22 

ADJUTANT  GENERAL. 

MILITIA. 

Cannot  enter  into  agreement  in  which  State  would  be  liable  for  torts  of 
Air  National  Guard  personnel. 

37-50 

June  8 

DIVISION  OF  HEALTH. 

FOOD  AND  DRUG. 

Suggested  forms  of  pleading  to  condemn  unsound  or  contaminated 
food  in  accordance  with  provisions  of  Section  9861,  R.  S.  Mo.  1939, 
Reenacted  Laws  1943,  page  559. 

37-50 

June 

12 

Dr.  Buford  G. 

Hamilton 

WITHDRAWN 

37-50 

July  19 

Hon.  Lane  Harlan 

WITHDRAWN 

37-50 

Oct  10 

Col.  David  E.  Harrison 

WITHDRAWN 

37-50 

Oct  20 

ELECTIONS. 

NAME  APPEARING 

ON  BALLOT. 

Candidate  nominated  by  use  of  primary  ballot  stating  the  first  two 
initials  and  the  last  name  may  appear  on  the  general  election  ballot  by 
a first  initial,  middle  name  and  last  name  if,  in  judgment  of  official 
whose  duty  it  is  to  print  the  ballot,  said  first  initial,  middle  name  and 
last  name  sufficiently  identifies  him. 

37-50 

Oct  27 

HIGHWAY  PATROL. 

MOTOR  VEHICLES. 

Highway  Patrol  may  approve  plexiglas  as  safety  glass. 

37-50 

Nov  30 

CRIMINAL  LAW. 

Any  person,  except  a manufacturer  or  wholesaler  of  weapons  to  or 

WEAPONS, 

CONCEALED. 

from  a wholesale  or  retail  dealer  therein,  capable  of  being  concealed 
upon  the  person,  shall,  before  selling,  lending,  or  delivering  such 
weapon  to  another,  first  receive  from  such  person  a permit  issued  by 
the  Circuit  Clerk  of  the  County  in  which  such  person  resides  authorizing 
such  person  to  receive  such  weapon. 

38-50 

Feb  9 

DIVISION  OF  HEALTH. 

DRUGS  AND 

DRUGGISTS. 

Any  person  who  sells,  delivers,  or  offers  for  sale  any  new  drug  that  has 
not  been  tested  and  approved  as  safe  for  use  by  either  the  Federal 

Food  and  Drug  Administration  or  the  Division  of  Health  of  Missouri 
shall  be  guilty  of  a misdemeanor. 

38-50 

Feb  10 

DIVISION  OF  HEALTH. 

PLUMBING  CODE. 

The  Division  of  Health  may  require  the  Code  of  Regulations  prepared 
by  the  Board  of  Plumbing  and  Sewer  Inspection  of  St.  Louis  County  to 
provide  regulations  that  will  protect  the  public  health  and  safety. 

38-50 

Mar  29 

DIVISION  OF  HEALTH. 

FUNDS. 

VITAL  STATISTICS. 

All  funds  received  by  the  Division  of  Health  must  be  deposited  in  the 
state  treasury. 

38-50 

Mar  31 

DIVISION  OF  HEALTH. 

REPORT  AND  ORDER. 

The  attached  report  and  order  in  regard  to  hearing  held  in  Eldon, 
Missouri  on  March  21,  1950,  by  the  Director  of  Public  Health  and 
Welfare  and  the  Director  of  Division  of  Public  Health  is  hereby 
approved  as  to  form  and  legal  content. 

38-50 

Apr  6 

Dr.  Buford  G. 

Hamilton 

WITHDRAWN 

39-50 

Jan  3 

LIQUOR  CONTROL. 

AIRPORTS. 

Liquor  by  drinks  license  cannot  be  issued  for  premises  on  airport 
constructed  by  city  outside  its  corporate  limits. 

39-50 

Apr  21 

DISPLAY  OF  LIQUOR 

LICENSE. 

A wholesale  liquor  dealer  who  does  not  display  his  license  on  the 
premises  described  in  his  license  is  in  violation  of  the  Rules  and 
Regulations  of  the  Supervisor  of  the  Department  of  Liquor  Control. 

39-50 

June 

22 

Hon.  Covell  R.  Hewitt 

WITHDRAWN 

39-50 

Dec  6 

MAGISTRATES. 

Salaries  of  Magistrates  for  terms  beginning  January  1,  1951, 
determined  by  assessed  valuation  for  Year  1949. 

40-50 

Jan  28 

ELECTIONS. 

A county  may  conduct  a special  election  for  distribution  of  school 
funds  on  the  same  date,  and  with  the  same  officials  as  are  employed  in 
the  forthcoming  gasoline  tax  referendum. 

40-50 

Feb  10 

Hon.  Roger  Hibbard 

WITHDRAWN 

40-50 

Feb  23 

TAXATION. 

Estate  of  decedent  not  liable  for  taxes  on  property  devised  for 
charitable  use,  where  lien  had  not  accrued  at  death. 

40-50 

Mar  13 

COUNTY  TREASURER. 

County  Court  in  third  class  county,  not  under  township  organization, 

may  pay  stenographic  help  for  County  Treasurer. 

40-50 

Apr  12 

NEWSPAPERS. 

PUBLICATIONS. 

Section  14966,  Senate  Bill  No.  123,  65th  General  Assembly,  has  not 
fixed  maximum  to  be  charged  by  newspapers  for  legal  publications  in 
civil  cases  nor  does  any  other  statute  set  maximum,  outside  cities 
having  100,000  population  of  more. 

40-50 

June 

27 

Hon.  Wilson  D.  Hill 

WITHDRAWN 

40-50 

Nov  30 

MAGISTRATES. 

Where  population  of  county  falls  below  30,000  according  to 
preliminary  census  figures,  separate  office  of  magistrate  abolished  as  of 
January  1,  1951.  No  districting  in  such  county  for  purpose  of  election 
on  appointment  of  additional  magistrate. 

40-50 

Nov  30 

CONTRACT. 

STATUTE  OF  FRAUDS. 

Contract  for  the  sale  of  Goods,  Wares  and  Merchandise  for  the  price 
of  $30.00  or  more,  not  valid  unless  the  parties  thereto  comply  with  the 
provision  of  the  Statute  of  Frauds,  (Sec.  3355  R.  S.  Mo.  1939) 

41-50 

Jan  6 

Hon.  W.  H.  Holmes 

WITHDRAWN 

41-50 

Apr  25 

COUNTY 

COLLECTORS. 

Current  drainage  taxes  included  in  determining  compensation  for 
mailing  notice  of  taxes  due. 

41-50 

May  16 

SCHOOLS. 

TAXATION. 

Levy  applicable  when  election  approving  excess  is  declared  void  is 
maximum  permitted  under  constitution  without  election.  Taxpayers 
who  tender  legal  tax  not  liable  for  penalty. 

41-50 

June 

28 

SCHOOLS. 

ELECTIONS. 

Notice  of  special  election  in  common  school  district  entitled  "special 
school  meeting"  instead  of  "special  school  election,"  and  concluding 
election  within  one  hour  after  opening  of  special  school  meeting,  are 
mere  irregularities  and  will  not  justify  the  State  Auditor  in  refusing  to 
register  bonds  voted  at  such  election  under  Section  3306,  R.  S. 

Missouri,  1939. 

41-50 

July  7 

PROSECUTING 

ATTORNEYS. 

Prosecuting  attorneys  of  third  class  counties  to  receive  that 
compensation  provided  by  Sections  12939,  9701  and  H.  B.  #297  as 
payment  in  full;  not  entitled  to  any  part  of  fees  collected. 

41-50 

Sept  21 

SCHOOLS. 

Notice  of  bond  election  specifying  purpose  of  bond  issue  to  be 
purchase  and  removal  of  war  surplus  buildings  and  re-erection  on 
school  premises  as  sufficient. 

41-50 

Sept  27 

COUNTY  COLLECTOR. 

COUNTY  CLERK. 

Under  Senate  Bill  No.  1024  and  House  Bill  No.  2010,  65th  General 
Assembly,  County  Collector  receives  ten  cents  per  tract  for  making 
delinquent  land  list  and  County  Clerk  receives  ten  cents  per  tract  for 
making  back  tax  book,  plus  five  cents  per  tract  for  authenticating  list. 

41-50 

Dec  15 

COUNTY  CLERKS. 

County  clerks  of  third  and  fourth  class  counties  entitled  to  retain  fees 
for  extending  the  tax  books  for  1947  and  1948. 

42-50 

Nov  16 

DEEDS  OF  TRUST. 

MORTGAGES. 

NEWSPAPERS. 

Newspaper  notice  for  the  foreclosure  of  a deed  of  trust  on  property 
lying  within  that  part  of  Kansas  City  located  in  Clay  County  must  be 
made  in  newspapers  published  in  Kansas  City  and  Clay  County. 

44-50 

Feb  15 

PROSECUTING 

ATTORNEYS. 

ELECTIONS. 

Candidate  for  office  of  prosecuting  attorney  not  required  to  be 
licensed  attorney  to  be  eligible  for  nomination.  County  Clerk  must 
receive  said  candidate's  declaration  and  place  his  name  on  the  ballot. 

44-50 

Mar  10 

PUBLIC  RECORDS. 

DIVISION  OF 

INDUSTRIAL 

INSPECTION. 

Individual  statistical  reports  filed  with  Division  of  Industrial  Inspection 
are  public  records  subject  to  inspection  by  those  parties  showing  an 
interest  therein.  Inspection  reports  made  by  Division  not  subject  to 
inspection. 

44-50 

Apr  19 

TAXATION. 

SALES  FOR 

DELINQUENT  TAXES. 

Surplus  from  general  tax  sale  of  lands  after  payment  of  delinquent 
taxes,  interest,  penalty  and  costs  should  be  paid  to  owner  of  lands  at 
time  of  tax  sale  and  not  to  grantee  of  deed  from  such  owner 
subsequent  to  such  tax  sale  where  deed  purports  to  convey  grantor's 
interest  in  said  lands  and  no  reference  is  made  to  right  to  surplus. 

45-50 

Jan  24 

LIQUOR  LICENSE. 

One  who  obtains  license  which  permits  intoxicating  liquor  to  be 
consumed  on  his  premises  is  subject  to  pay  fee  fixed  by  county  court 
within  limits  fixed  by  law,  and  may  be  prosecuted  for  failure  to  do  so. 

45-50 

Mar  29 

PROBATE  JUDGE. 

A person  not  eligible  to  hold  office  on  the  day  of  the  commencement 
of  the  term  of  office  cannot  qualify  for  the  office  four  months  after  the 
beginning  of  the  term. 

45-50 

Oct  17 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

CONVEYANCE  OF 

RIGHT-OF-WAY. 

The  director  of  the  Department  of  Public  Health  and  Welfare  has 
authority  to  convey  to  the  State  Highway  Commission  right-of-way 
needed  for  a state  highway  through  real  estate  in  which  title  is  vested 

in  said  Director  as  trustee  for  the  State  of  Missouri. 

48-50 

Oct  18 

SHERIFFS. 

It  is  the  duty  of  the  sheriff  of  each  county  to  collect,  after  receiving  an 
order  from  the  clerk  of  the  County  Court  so  to  do,  any  tax  assessed  by 
said  County  Court  upon  any  public  theatrical  or  minstrel  performances, 
shows  and  circuses  or  any  other  public  exhibits  in  said  county. 

48-50 

Oct  24 

Hon.  H.  A.  Kelso 

WITHDRAWN 

48-50 

Oct  27 

BONDS. 

SHERIFFS. 

CRIMINAL  LAW. 

Sheriff  has  discretion  only  to  determine  pecuniary  responsibility  of 
surety  on  bail  bond,  but  cannot  determine  who  may  be  surety.  Refusal 
to  allow  responsible  person  to  be  surety  may  be  remedied  by 
mandamus  or  suit  for  false  imprisonment. 

49-50 

Jan  12 

BUREAU  OF  VITAL 

STATISTICS. 

LOCAL  REGISTRAR. 

Director  shall  determine  extent  and  duration  of  a local  registration 
district  that  becomes  a part  of  a city,  and  local  registrar  continues  to 
hold  office  until  removed  or  succeeded  by  a qualified  successor. 

49-50 

Jan  19 

Hon.  Robert  G. 

Kirkland 

WITHDRAWN 

49-50 

Jan  25 

INSANE  PERSONS. 

County  not  liable  for  cost  of  commitment  and  maintenance  of  insane 
person  unless  said  person  was  physically  residing  in  county  at  time  of 

commitment. 

49-50 

Feb  3 

MAGISTRATE 

COURTS. 

County  wherein  Magistrate  Court  is  held  is  under  a duty  to  furnish  to 
the  said  Magistrate  Court  the  facilities  necessary  for  the  holding  of 

Court  and  the  administration  of  the  Court  held  in  such  county. 

49-50 

Feb  24 

ELECTIONS. 

Clay  County  Court  has  no  jurisdiction  over  that  part  of  Clay  County 
annexed  to  Kansas  City  January  1,  1950,  insofar  as  special  referendum 
election,  April  4,  1950,  in  concerned. 

49-50 

Apr  24 

ELECTIONS. 

POLITICAL 

COMMITTEES. 

Candidates  for  committeeman  and  committeewoman  in  that  part  of 
Kansas  City  located  in  Clay  County  will  file  from  the  township  in  which 

he  or  she  lives. 

49-50 

May  9 

INSANE  PERSONS. 

COUNTY  LIABILITY. 

The  burden  of  supporting  the  insane  poor  rests  upon  the  county  in 
which  insane  poor  have  acquired  a residence. 

49-50 

June  5 

Hon.  Robert  G. 

Kirkland 

WITHDRAWN 

49-50 

June 

16 

MAGISTRATE 

COURTS. 

FEES. 

PROSECUTING 

ATTORNEYS. 

Several  questions  relating  to  the  assessment  and  collection  of  fees  in 
the  magistrate  courts,  and  the  certification  of  fee  bills  in  connection 

therewith. 

49-50 

Sept  13 

BOARD  OF  ELECTION 

COMMISSIONERS. 

COUNTIES. 

It  is  within  the  power  of  the  Legislature  to  provide  that  the  expenses  of 
a board  of  election  commissioners  of  a city  located  in  two  counties 
shall  be  paid  by  both  such  counties. 

52-50 

Feb  16 

INSURANCE. 

FOREIGN  INSURANCE 

CORPORATIONS. 

Section  6007,  R.S.  Mo.  1939  prohibiting  removal  of  cases  from  State 
Courts  to  Federal  Courts  by  foreign  insurance  corporations  is 

unconstitutional. 

52-50 

Apr  15 

INSURANCE. 

Approval  of  Amendment  of  Articles  of  Incorporation  of  Physicians  Life 
and  Casualty  Company  of  St.  Louis,  Mo. 

52-50 

May  5 

Opinion  Letter  to  Honorable  C.  Lawrence  Leggett 

52-50 

Aug  8 

INSURANCE. 

TAXATION. 

Section  6012,  R.  S.  Missouri,  1939,  comprehends  gross  premiums 
obtained  and  is  not  limited  to  net  premiums  obtained. 

52-50 

Oct  6 

INSURANCE. 

Approval  of  increase  of  capital  stock  of  the  American  Automobile  Fire 
Insurance  Company. 

52-50 

Oct  10 

INSURANCE. 

Union  Automobile  Club  membership  contract  providing  reasonable, 

minimum  and  maximum  indemnities  in  money  for  risks  incurred  in  a 
contract  of  insurance  and  may  not  be  issued  without  compliance  with 

the  Insurance  Code  of  Missouri. 

52-50 

Dec  11 

INSURANCE  - 

INCREASE  OF 

CAPITAL  STOCK. 

Proceedings  of  Business  Men's  Assurance  Company  of  America 
increasing  its  capital  stock  and  authorizing  the  directors  to  declare 
dividend  of  capital  stock  comply  with  the  laws  of  this  State  and  are 

constitutional. 

52-50 

Dec  27 

INSURANCE. 

Approval  to  increase  capital  stock  of  National  Fidelity  Life  Insurance 
Company. 

53-50 

Jan  4 

ASSESSORS. 

County  assessor  in  a fourth  class  county  having  a population  of  7500  or 
more  should  receive  forty-five  cents  for  making  one  assessment  list 
which  contains  an  assessment  of  the  real  and  personal  property  all 
under  the  same  ownership;  entitled  to  forty-five  cents  for  making  each 

nonresident  real  estate  assessment  list. 

53-50 

Sept  15 

COUNTY  COURT. 

ROADS. 

County  Court  in  Douglas  County,  a county  of  the  Fourth  Class  not 
authorized  to  pay  to  the  City  of  Ava  any  part  of  the  road  tax  collected 
within  said  city  for  maintaining  roads  leading  into  city. 

54-50 

July  21 

Mr.  H.  M.  Long 

WITHDRAWN 

56-50 

Mar  28 

OFFICERS. 

County  Coroner  in  4th  class  county  may  serve  simultaneously  in  office 
of  police  judge  in  4th  class  city. 

57-50 

Jan  10 

COUNTY  COURT. 

HEALTH. 

Official  health  center  organization  has  exclusive  control  over 
expenditure  of  moneys  collected  to  the  credit  of  a county  public  health 
center,  and  upon  presentation  of  a properly  authenticated  voucher  by 
said  organization,  the  county  court  must  issue  a warrant. 

57-50 

Jan  26 

SCHOOLS. 

State  Board  of  Education  may  adopt  regulation  requiring  school  buses 
to  be  painted  yellow. 

57-50 

Feb  23 

SHERIFFS. 

OFFICERS. 

Sheriff  entitled  to  five  cents  per  mile  for  serving  subpoenas  in  Christian 
county  for  a misdemeanor  trial  in  Douglas  County;  entitled  to  five 
cents  per  mile  for  transporting  prisoner  from  one  county  to  another; 
deputy  sheriff  not  entitled  to  keep  any  pay  for  taking  prisoner  to 
penitentiary,  but  guard,  not  deputy  sheriff,  entitled  to  keep  such  pay. 

57-50 

Feb  27 

MAGISTRATES. 

CHANGE  OF  VENUE. 

CRIMINAL  COSTS. 

When  a change  of  venue  is  granted  from  magistrate  in  misdemeanor 
case  the  defendant  is  not  required  to  pay  any  costs  until  after  trial  and 

conviction. 

57-50 

Mar  10 

TAXATION. 

Personal  property  in  county  under  township  organization  assessed  in 
township  in  which  owner  resides. 

57-50 

Mar  17 

CORONERS. 

COMPENSATION: 

Coroner  of  third  class  county  entitled  only  to  compensation  and 
mileage  for  services  provided  by  Sections  13259.4  and  13259.5,  Mo. 

MILEAGE,  RIGHT  TO. 

R.S.A.  1939.  Must  pay  all  fees  accruing  in  office  to  county  treasurer. 

57-50 

Mar  29 

DIVISION  OF  HEALTH. 

FUNDS. 

VITAL  STATISTICS. 

All  funds  received  by  the  Division  of  Health  must  be  deposited  in  the 
state  treasury. 

57-50 

Apr  21 

DIVISION  OF 

WELFARE. 

AID  TO  DEPENDENT 

CHILDREN. 

Division  of  Welfare  shall  not  accept  any  statements  or  certificates  from 
physicians,  clinics  or  other  authorities  as  to  the  physical  or  mental 
incapacity  of  the  parent  unless  such  authorities  have  been  designated 
by  the  Division  of  Welfare  to  examine  the  parent.  Their  statements  or 
certificates  of  unauthorized  examinations  of  a parent  cannot  be 
considered  upon  appeal. 

57-50 

Apr  24 

CRIMINAL  LAW. 

MISDEMEANOR 

CASES  IN 

MAGISTRATE 

COURTS. 

DISQUALIFICATION 

OF  JUDGE. 

In  absence  of  statutory  authority  magistrate  judge  may  not  disqualify 
himself  and  certify  case  to  circuit  court  for  trial.  Prosecutor  may 
dismiss  misdemeanor  case  any  time  before  defendant  is  put  upon  trial, 
and  dismissal  will  be  no  bar  to  subsequent  prosecution  for  same 
offense  in  same  or  any  other  court  having  jurisdiction  of  offense. 

57-50 

May  6 

CRIMINAL  LAW- 

INFORMATION. 

FALSE  PRETENSES. 

False  pretenses  not  punishable  when  based  on  promise  to  do  an  act  in 

the  future. 

57-50 

May  8 

HEALTH,  DEPT.  OF. 

Approval  of  contract  for  construction  of  five  (5)  staff  residences  at 

State  Hospital  No.  3,  Nevada,  Missouri. 

57-50 

May  9 

HEALTH,  DEPT.  OF. 

Architectural  contract  in  connection  with  alteration  of  recreational 

building  at  St.  Louis  State  Hospital,  St.  Louis,  Mo. 

57-50 

May  10 

CRIMINAL  LAW. 

ACCESSORY  BEFORE 

THE  FACT. 

One  who  procures  others  to  commit  a crime  is  guilty  as  a principal 
although  he  was  not  bodily  present  at  the  time  and  place  where  the 

crime  was  committed. 

57-50 

May  16 

NOTICE. 

NEWSPAPERS. 

PUBLIC  BUILDINGS. 

Statutory  requirement  of  ten  days'  notice  complied  with  by  insertion  in 
two  consecutive  issues  of  a weekly  paper  provided  the  first  insertion  is 
at  least  ten  days  before  the  award  of  a contract. 

57-50 

May  26 

HEALTH,  DEPT.  OF. 

Legality  of  contract  for  architectural  services  in  construction  of 
dormitory  at  Federal  Soldiers'  Home  at  St.  James,  Missouri. 

57-50 

June 

PUBLIC  HEALTH  & 

Approval  of  proposed  contract  for  repairs  of  roofs  on  Criminal  Building 

19 

WELFARE,  DEPT.  OF. 

at  State  Hospital  #1,  Fulton,  Missouri. 

57-50 

June 

PUBLIC  HEALTH  & 

Approval  of  proposed  contract  for  repairs  of  roofs  on  property  at  State 

19 

WELFARE,  DEPT.  OF. 

Hospital  #2,  St.  Joseph,  Missouri. 

57-50 

Aug  9 

LOTTERY. 

Scheme  whereby  tickets  are  given  by  merchants  with  each  purchase 
and  drawing  held  with  automobile  as  prize  constitutes  lottery  even 

though  some  free  tickets  are  distributed. 

57-50 

Oct  9 

DEPARTMENT  OF 

PUBLIC  HEALTH  AND 

WELFARE. 

LEASE  OF  FARM 

LAND  OF 

CONFEDERATE 

HOME. 

Department  of  Public  Health  and  Welfare  and  the  Division  of  Welfare 
does  not  have  authority  to  lease  any  of  the  land  constituting  a part  of 
the  Confederate  Home  near  Higginsville,  Missouri. 

57-50 

Nov  13 

TAXATION. 

COUNTY  COURT. 

ASSESSOR. 

Authority  of  county  court  to  adjust  assessment  on  real  estate. 

57-50 

Nov  17 

PUBLIC  OFFICERS. 

FEES  AND  SALARIES. 

Offices  of  deputy  sheriff  and  city  marshal  are  not  incompatible.  Party 
holding  these  offices  entitled  to  compensation  provided  for  each. 

57-50 

Dec  12 

COUNTY  BUDGET 

SYSTEM. 

Expenditures  for  maintenance  of  county  roads  including  compensation 
for  personal  services  cannot  be  paid  out  of  class  five  having  been 
budgeted  as  required  by  law  under  class  three. 

59-50 

Mar  29 

ELECTIONS. 

HOLIDAYS. 

Special  referendum  election  to  be  held  April  4,  1950  is  not  a "public 
holiday"  within  the  meaning  of  Section  15310  R.S.  Mo.  1939. 

59-50 

Apr  29 

AGRICULTURE. 

SEEDS. 

Agricultural  seeds  containing  noxious  weed  seeds  must  not  indicate 
that  there  are  no  noxious  seeds  when  such  seeds  are  present. 

59-50 

July  31 

Mr.  J.  L.  McMenamy 

WITHDRAWN 

59-50 

Sept  16 

AGRICULTURE. 

FEEDS. 

Mixes  whole  grains  are  not  "commercial  feeding-stuffs"  and,  therefore, 
not  subject  to  Missouri  Feed  Law. 

59-50 

Dec  9 

STATE  HISTORICAL 

SOCIETY. 

State  Historical  Society  is  an  agent  of  the  state  and  not  subject  to  suit. 

60-50 

Feb  3 

CANCER  HOSPITAL. 

CAPACITY  TO  ACCEPT 

GIFTS  OR  BEQUESTS. 

The  State  Cancer  Commission  acting  on  behalf  of  The  Ellis  Fischel  State 
Cancer  Hospital  may  accept  all  such  gifts  or  bequests  as  are  consistent 
with  the  purposes  for  which  the  hospital  was  organized. 

62-50 

Jan  17 

TAXATION. 

REVENUE. 

Title  Insurance  Companies,  organized  under  the  provisions  of  Article 

17,  Chapter  37,  R.  S.  Missouri,  1939,  exempted  from  payment  of 
franchise  tax  to  extent  assets  of  corporation  reasonably  allocated  to 

such  insurance  business. 

62-50 

Feb  17 

MISSOURI  STATE  SOIL 

DISTRICTS 

COMMISSION. 

The  official  rules  and  procedures  for  fair  and  impartial  referendums  on 
the  establishing  of  soil  districts  and  a selection  of  soil  district 
supervisors  that  have  been  submitted  to  this  department  should  be 
and  are  hereby  approved,  subject  to  the  modifications  and 
recommendations  suggested  herein. 

62-50 

Apr  6 

MAGISTRATE 

COURTS. 

CIRCUIT  COURTS. 

FILING  FEES. 

Refund  to  plaintiff  of  filing  fee  paid  to  Magistrate  Court  when  change 

of  venue  is  taken  to  Circuit  Court. 

62-50 

May  25 

ROADS  AND  BRIDGES. 

COUNTY  COURTS. 

Revenue  derived  from  special  road  tax  levied  under  Sec.  8527,  Laws 
1945,  p.  1478,  and  retained  by  county  cannot  be  expended  on  city 
streets  which  form  a part  of  a continuous  county  road  if  the  city  lies 
within  an  "eight  mile"  special  road  district  organized  under  Art.  10, 

Chap.  46,  R.  S.  1939. 

62-50 

June 

15 

ELECTION. 

Declaration  of  candidacy  for  Office  of  Probate  Judge  sufficient  in 
counties  where  Probate  Judge  is  also  Magistrate. 

62-50 

Sept  21 

SOIL  DISTRICTS 

COMMISSION. 

Motor  vehicles  belonging  to  the  Missouri  State  Soil  Districts 

Commission  must  be  sold  by  the  state  purchasing  agent;  Money 
received  from  the  sale  of  said  vehicles  must  be  deposited  in  the  State 
Treasury,  and  the  Commission  cannot  spend  such  funds. 

62-50 

Oct  10 

ELECTIONS. 

VACANCY  AFTER 

NOMINATION. 

When  a vacancy  in  office  occurs  after  any  primary  and  before  the 
general  election,  such  vacancy  shall  be  filled  by  nomination  by  the 
party  committee  of  the  proper  county,  district  or  state,  according  to 
the  office  to  be  filled,  and  such  nomination  shall  be  certified  to  by  the 
chairman  or  secretary  of  the  party  committee. 

63-50 

Nov  3 

Hon.  J.  P.  Morgan 

WITHDRAWN 

64-50 

Feb  21 

JUDGMENTS. 

The  recording,  docketing  and  indexing  of  a judgment  is  constructive 
notice  to  all  parties  in  interest  of  the  contents  and  effect  of  the 
judgment. 

64-50 

Apr  28 

WORKMEN'S 

COMPENSATION. 

DUTIES  OF  STATE 

TREASURER. 

The  duties  of  the  State  Treasurer  defined  in  Section  3707(a),  Laws  of 
Missouri,  1945,  page  1998,  amending  the  Workmen's  Compensation 

Act,  are  related  to  the  receipt,  custody  and  disbursement  of  State 
funds.  Said  Section  3707(a)  is  constitutional. 

66-50 

Apr  29 

ADOPTION. 

JUVENILE  COURTS. 

Juvenile  court  of  county  in  which  persons  seeking  to  adopt  reside  or  in 
which  child  sought  to  be  adopted  may  be  has  jurisdiction  in  adoption 
proceedings. 

66-50 

May  31 

TAXATION. 

Property  acquired  by  taxation-exempt  organization  after  assessment 
date  liable  for  the  taxes  for  year  in  which  acquired. 

66-50 

June  1 

Hon.  0.  R.  Newcomer 

WITHDRAWN 

66-50 

July  13 

ELECTIONS-ABSENTEE 

BALLOT. 

Any  officer  authorized  by  law  to  administer  oaths  may  take  the 

affidavit  of  a voter  of  an  absentee  ballot  and  make  the  certificate 

required  by  Sec.  11473,  but  such  officer  is  prohibited  from  soliciting 
the  voter  to  vote  for  or  against  any  candidate  or  proposition  while  such 

voter  is  before  him. 

67-50 

Aug  9 

ELECTIONS. 

Irregularities  in  application  for  absentee  ballot  and  failure  of  county 
clerk  to  post  list  of  applicants  or  of  voters  does  not  affect  validity  of 

ballot. 

67-50 

Nov  27 

ELECTIONS. 

COUNTY  CLERKS. 

CANVASSERS  OF 

VOTES. 

When  two  poll  books  of  the  same  precinct  are  filed  with  the  county 
clerk,  then  the  poll  book  that  has  been  properly  signed  by  all  the 
judges  and  clerks  of  the  precinct  shall  be  the  poll  book  accepted  by  the 
county  clerk,  and  the  other  poll  book  shall  be  disregarded.  The  fact 
that  the  poll  book  and  tally  sheets  of  a voting  precinct  show  a greater 
number  of  votes  cast  than  ballots  issued  is  of  no  concern  of  the  county 
clerk  or  his  assistants,  who  constitute  the  board  of  canvassers.  The 
county  clerk  shall  issue  certificates  of  elections  to  the  respective 
county  candidates  having  the  highest  number  of  votes  as  soon  as  the 
canvassers  have  mathematically  determined  the  total  vote  cast  for 
each  candidate  in  the  county. 

67-50 

Dec  5 

OFFICERS. 

FEES  AND  SALARIES. 

County  superintendent  is  entitled  to  full  compensation  until  date  of 
resignation,  although  he  was  out  of  the  county  most  of  each  week, 
inasmuch  as  his  compensation  is  an  incident  to  and  attaches  to  the 

office. 

69-50 

June 

14 

SCHOOLS. 

TAXATION. 

The  tax  books  of  a county  should  be  set  up  by  the  county  clerk 
extending  the  school  taxes  in  accordance  with  the  territory 
incorporated  into  each  legally  formed  reorganized  or  enlarged  school 
district,  and  the  former  school  district  numbers  comprising  said 
territory  should  be  discontinued. 

69-50 

Aug  29 

COUNTY  LIBRARY 

DISTRICT. 

Authorized  to  purchase  personal  property  necessary  to  the  operation 
of  the  county  library  district;  may  purchase  and  operate  Bookmobile. 
Title  to  Bookmobile  would  vest  in  the  county  library  district,  a 
corporate  body. 

69-50 

Sept  21 

CRIMINAL  LAW. 

DISTURBING  THE 

PEACE. 

The  right  of  religious  freedom  may  not  be  so  construed  to  justify 
practices  inconsistent  with  the  good  order,  peace  or  safety  of  the  state 
or  with  the  rights  of  others.  Whether  the  facts  stated  in  your  letter 
constitute  a breach  of  the  peace  is  a question  of  fact  to  be  determined 
by  all  the  evidence  and  circumstances. 

70-50 

June 

30 

Hon.  Hugh  Phillips 

WITHDRAWN 

70-50 

Sept  28 

COUNTY  HIGHWAY 

ENGINEER. 

COUNTY  SURVEYOR. 

COUNTY  COURTS. 

County  court  in  second,  third  and  fourth  class  counties  authorized  to 
appoint  county  highway  engineer.  County  court  may,  in  their 
discretion,  appoint  the  county  surveyor  as  county  highway  engineer. 
County  surveyor  does  not  hold  office  as  ex  officio  county  highway 
engineer  by  virtue  of  holding  office  as  county  surveyor. 

71-50 

Jan  4 

COMPTROLLER. 

APPROPRIATIONS. 

Comptroller  should  pay  claims  under  appropriation  for  relief  of  county 
clerks  although  original  claim  accrued  more  than  two  years  prior  to 
presentation. 

71-50 

Mar  6 

CRIMINAL  COSTS. 

State  liable  for  costs  of  proceedings  in  juvenile  court  only  where 
defendant  is  convicted  of  offense  for  which  only  punishment  is 
imprisonment  in  the  penitentiary  or  death. 

71-50 

May  23 

OFFICERS. 

LEGISLATURE. 

Person  elected  to  fill  vacancy  in  Legislature  entitled  to  compensation 

from  date  of  election. 

71-50 

Nov  16 

ELECTIONS. 

SHERIFFS. 

At  special  election  for  sheriff  candidates  may  be  nominated  by  political 
committees  or  petitions;  conventional  ballot  to  be  used;  names  of 
candidates  must  be  published  at  least  seven  days  before  election; 
precinct  judges  and  clerks  to  be  same  as  at  general  election. 

71-50 

Nov  21 

ELECTIONS. 

SHERIFF. 

Where  sheriff  dies  within  nine  months  preceding  general  election, 
successor  is  to  be  elected  at  such  general  election,  and  special  election 

cannot  be  held. 

71-50 

Dec  22 

Hon.  E.  L.  Pigg 

WITHDRAWN 

72-50 

Mar  29 

ELECTION  BOARD. 

Assistant  election  commissioner  properly  appointed  to  position  when 
the  meeting  attended  by  four  members  of  election  board,  two  voted  in 
favor  of  such  assistant,  one  voted  against  and  one  did  not  vote. 

72-50 

Apr  25 

Hon.  C.  E.  Presnell 

WITHDRAWN 

72-50 

Sept  26 

LIBRARY. 

STATE  AID. 

(a)  The  power  and  authority  of  St.  Joseph,  Missouri  to  levy  a tax  for 
public  library  purposes  is  governed  by  Laws  of  Missouri,  1945,  page 

1287,  Section  la.  (b)  Section  la,  Laws  of  Missouri,  1945,  page  1287 
authorizes  the  City  Council  of  St.  Joseph,  Missouri  to  levy  a maximum 
of  three  mills  on  the  dollar  for  library  purposes  by  a legal  vote,  (c) 

Figures  presented  do  not  comply  with  alternate  standard  (1),  Laws  of 
Missouri,  1945,  page  1134. 

73-50 

Jan  5 

DIVISION  OF  MENTAL 

DISEASES. 

CONTRACT  WITH 

MUNICIPALITIES  FOR 

LABORATORY 

SERVICES. 

The  Division  of  Mental  Diseases  can  enter  into  a contract  with  the  City 
of  St.  Louis  for  the  furnishing  of  laboratory  and  post-mortem  services 
to  the  St.  Louis  State  Hospital. 

73-50 

Jan  18 

SHERIFFS. 

STATE  HOSPITALS 

FOR  THE  INSANE. 

A county  is  not  liable  for  the  compensation  of  the  sheriff  for  returning 
an  insane  person  who  escapes  from  a state  hospital. 

74-50 

Jan  19 

DRAINAGE  DISTRICTS. 

Warrant  bears  interest  from  date  of  presentment  and  non-payment. 

Provision  for  interest  from  date  non-effective. 

74-50 

Feb  1 

COUNTY  COURT. 

County  Court  cannot  act  as  agent  of  individual  in  purchasing  Federal 
Property. 

75-50 

June 

21 

Mr.  James.  T.  Riley 

WITHDRAWN 

75-50 

Oct  2 

SCHOOLS. 

Maximum  compensation  of  secretary  of  school  board  of  a town  or  city 
school  district  organized  under  Article  5,  R.S.  Mo.  1939,  is  $150.00  per 

year. 

75-50 

Oct  10 

CORONER. 

DEAD  BODIES. 

Coroner  has  no  authority  to  order  return  of  body  for  holding  of 
inquest.  No  crime  for  removing  a body  from  jurisdiction  of  coroner. 

76-50 

Mar  22 

HEALTH  CENTER. 

TAXATION. 

Public  health  centers  tax  approved  on  January  11,  1950,  should  be 
collected  for  the  year  1950,  based  on  assessment  as  of  January  1, 

1950. 

76-50 

July  18 

Hon.  Horace  T. 

Robinson 

WITHDRAWN 

76-50 

July  20 

Hon.  Horace  T. 

Robinson 

WITHDRAWN 

77-50 

Apr  6 

Hon.  Leo  J.  Rozier 

WITHDRAWN 

78-50 

Mar  17 

Hon.  Carl  F.  Sapp 

WITHDRAWN 

78-50 

Apr  19 

GUARDIAN. 

WARDS. 

Guardian  not  authorized  to  invest  minor  ward's  funds  in  life  insurance. 

78-50 

Oct  4 

Hon.  Carl  F.  Sapp 

WITHDRAWN 

78-50 

Nov  2 

CENSUS. 

CIRCUIT  COURT 

REPORTERS. 

For  the  purpose  of  determining  the  salary  of  a circuit  court  reporter, 

the  1950  decennial  census  of  the  United  States  becomes  official  on  the 

date  the  announcement  of  the  population  of  the  area  comprising  a 
judicial  circuit  is  made  by  the  District  Supervisor  of  the  census  within 
the  area  which  comprises  the  judicial  circuit. 

78-50 

Dec  19 

LIQUOR. 

ELECTIONS. 

MUNICIPALITIES. 

Qualified  voters  as  used  in  the  Liquor  Control  Act  means  registered 
voters  in  cities  where  registration  is  required. 

81-50 

Feb  1 

FINANCE. 

CORPORATIONS. 

Provisions  of  Section  7973,  R.  S.  Mo.  1939,  to  be  complied  with  by 
banking  corporations  before  Commissioner  of  Finance  issues  certificate 
of  compliance  thereunder. 

81-50 

Apr  18 

BANKS  - TRUST 

COMPANIES 

HOLDING  REAL 

ESTATE. 

The  Division  of  Finance  may  demand,  under  the  terms  of  sub-section 
(2)  of  Sec.  7904,  R.S.  Mo.  1939,  that  banks  or  trust  companies  holding 
real  estate  contrary  to  Secs.  7951  & 8031,  R.S.  Mo.  1939,  cease  and 
desist  from  such  practice.  The  Division  has  no  power  to  compel  such 
corporations  to  dispose  of  real  estate  unlawfully  held  by  them.  The 

State  by  the  Attorney  General  alone  may  proceed  in  such  cases. 

81-50 

Apr  20 

BANKS. 

USE  OF  FUNDS  FOR 

LIFE  INSURANCE. 

A bank  may  not  use  its  funds  for  the  payment  of  insurance  on  the  lives 
of  persons  who  are  not  employees  or  officers  of  the  bank,  and  in 

whose  lives  it  has  no  insurable  interest. 

81-50 

May  3 

BANKS  - HOLDING 

REAL  ESTATE. 

Banks  are  authorized  by  the  Constitution  and  statutes  of  Missouri  to 
transact  or  permit  the  transacting  of  a safe  deposit  business  in  an 
adjoining  room  to  the  banking  quarters,  both  being  parts  of  one 
building,  under  their  right  to  hold  such  real  estate  as  is  necessary  and 
convenient  to  the  transaction  of  their  business,  even  though  there  is 
no  inside  entrance  or  door  between  the  banking  quarters  and  the  room 
where  the  safe  deposit  business  is  transacted. 

81-50 

May  9 

OFFICERS. 

SPECIAL  ROAD 

DISTRICTS. 

MUNICIPAL 

CORPORATIONS. 

Same  person  may  hold  office  of  city  manager  and  special  road  district 

commissioner. 

81-50 

May  31 

BANKS. 

State  chartered  banks  and  trust  companies  prohibited  under  Section 
7953  and  Section  8033,  R.  S.  Mo.  1939,  from  employing  moneys  in 
purchasing  lease  agreements,  without  recourse,  unless  the  same  are 
taken  as  collateral  security  for  a loan. 

81-50 

June  6 

CORPORATIONS. 

Trust  company  may  extend  corporate  existence  although  not  engaged 

in  trust  business. 

81-50 

June 

14 

Hon.  W.  D.  Settle 

WITHDRAWN 

81-50 

June 

15 

BRANCH  BANKING. 

The  making  of  loans,  taking  notes  by  another  corporation,  as  agent  for 
the  bank;  from  the  borrowers  and  made  directly  to  a bank,  some  notes 
made  to  the  other  corporation  and  delivered  to  the  bank  without  the 
endorsement  of  the  other  corporation,  and  servicing  of  all  such  notes, 
in  a city  other  than  the  home  city  of  the  bank  and  in  a building  other 
than  the  banking  house  of  the  bank  in  its  home  city,  constitute  branch 
banking  on  the  part  of  the  bank. 

81-50 

June 

29 

TRAINING  SCHOOL. 

BOARD  OF  TRAINING 

SCHOOL. 

Boy  sentenced  to  twenty  years  in  1944  and  committed  to  training 
school  where  he  was  paroled  is  still  under  jurisdiction  of  training  school 
upon  reaching  twenty-one  years  of  age. 

81-50 

July  6 

COUNTY  COURT. 

COUNTY  BUDGET. 

County  court  has  authority  to  transfer  moneys  from  one  item  to 
another  in  Class  4 if  found  necessary  and  beneficial. 

81-50 

July  31 

BANKS. 

Commissioner  of  Division  of  Finance  not  authorized  to  issue  license  to 

mutual  savings  bank  organized  in  the  state  of  New  York  to  conduct  its 

business  in  this  state. 

81-50 

Aug  3 

BANKS. 

TRUST  COMPANIES. 

A trust  company  operating  under  Article  3,  Chapter  39,  R.  S.  Mo., 

1939,  may  qualify  as  executor  of  an  estate.  Such  trust  company  not 
required  to  make  deposit  of  securities  with  Commissioner  of  Finance 
under  Section  8068,  Article  3,  Chapter  39,  R.  S.  Missouri,  1939,  if  it 
elects  to  qualify  as  such  executor  by  giving  bond  as  required  by  law  for 
appointment  of  individuals  as  executors. 

81-50 

Sept  18 

BANK  HOLIDAYS. 

Bank  holidays  may  be  fixed  by  banking  institutions  in  Missouri  or 
changed  after  being  fixed  by  the  adoption  at  least  15  days  in  advance 
thereof,  of  a resolution  to  such  effect  by  a majority  vote  of  the  Board 
of  Directors  thereof  and  posting  notice  thereof  in  the  bank  or  trust 
company  for  the  same  time.  Holiday  must  be  on  a certain  day  of  each 
week  of  the  year. 

81-50 

Oct  30 

FINANCE  RECORDS. 

No  statutory  authority  exists  authorizing  Commissioner  of  the  Division 
of  Finance  to  dispose  of  records  required  to  be  maintained  by  Section 
7884,  R.  S.  Missouri,  1939,  as  amended,  except  as  provided  in  House 
Substitute  for  House  Bill  No.  626,  Laws  of  Missouri,  1945,  page  1427. 

83-50 

June 

30 

Hon.  Forrest  Smith 

WITHDRAWN 

83-50 

July  13 

SWAMP  LANDS. 

GOVERNOR  OF 

MISSOURI. 

The  Governor  may  relinquish  the  title  of  the  State  of  Missouri  to 
swamp  land  which  was  sold  by  the  United  States  Government  after  the 
passage  of  the  law  donating  said  lands  to  the  State  of  Missouri  when 
authorized  so  to  do  by  the  County  Court  of  the  county  in  which  such 

land  is  located. 

83-50 

Sept  6 

MISSOURI  RURAL 

REHABILITATION 

CORPORATION. 

Dissolved  corporation  formed  under  provisions  of  Article  10,  Chapter 

32,  R.  S.  Mo.,  1939  may  not  be  revived.  Act  of  Legislature  necessary  to 
permit  Missouri  to  apply  for  return  of  assets  of  Missouri  Rural 
Rehabilitation  Corp.  held  by  Secretary  of  Agriculture. 

83-50 

Nov  24 

SOCIAL  SECURITY. 

The  State  may,  under  the  provisions  of  the  Constitution  of  this  State, 
enter  into  an  agreement  with  the  Federal  Government  extending  old 
age  and  survivor  insurance  benefits  to  employees  of  the  State  and 
employees  of  its  political  subdivisions  in  conformity  with  the  Federal 
Social  Security  Act. 

84-50 

Mar  1 

CRIMINAL 

PROCEDURE. 

INDICTMENT  AND 

INFORMATION. 

Information  drawn  in  language  of  Section  4456,  R.  S.  Mo.  1939, 
charging  larceny  of  money  in  excess  of  $30,  will  support  conviction 
thereunder,  if  only  special  rather  than  general  ownership  of  property  is 
proved.  If  property  subject  to  larceny  be  located  in  a place  properly 
designated  as  a dwelling  house,  the  charge  may  be  laid  under  Section 
4459,  R.  S.  Missouri,  1939. 

84-50 

Apr  12 

SCHOOLS. 

HEALTH. 

Division  of  Health  authorized  to  provide  educational  instruction  for 
children  patients  in  tuberculosis  hospital  at  Mt.  Vernon;  school  district 

to  provide  special  classes  for  crippled  children  if  ten  or  more  are  found 

in  district. 

84-50 

Aug  21 

ELECTIONS. 

Alien  wife  of  United  States  citizen  not  entitled  to  vote  when  not 

naturalized. 

85-50 

Oct  16 

AGRICULTURE. 

LICENSE  FEES  OF 

DAIRY  PRODUCTS 

PLANT. 

Dairy  products  manufacturing  plant  must  pay  an  annual  license  fee 
based  upon  the  annual  butterfat  purchased  regardless  of  where  the 
butterfat  is  purchased. 

85-50 

Dec  14 

AGRICULTURE. 

Creamery  indemnifying  station  operator  for  loss  sustained  by  purchase 
of  unlawful  cream  does  not  violate  Missouri  Dairy  Law. 

86-50 

Jan  27 

NOTARY  PUBLIC. 

Commission  cannot  be  dated  back.  No  criminal  liability  for  acting  after 
expiration  of  commission. 

86-50 

June  7 

SHERIFFS. 

PROBATE  COURT. 

Oral  direction  to  sheriff  by  probate  judge  sufficient  to  enable  sheriff  to 
charge  fee  for  attendance  at  probate  court. 

86-50 

July  13 

Hon.  J.  L.  Sturgis 

WITHDRAWN 

86-50 

July  20 

DEPARTMENT  OF 

AGRICULTURE. 

DAIRY  PRODUCTS. 

Vegetable  or  animal  fats  may  not  be  added  to  ice  cream. 

86-50 

Nov  13 

TRANSPORTATION  OF 

BUILDINGS  OR 

EQUIPMENT  OVER 

STATE  HIGHWAYS  BY 

MOTOR  VEHICLES. 

SPECIAL  PERMITS 

REQUIRED,  WHEN. 

Transportation  of  building  by  motor  vehicle  under  Secs.  8599-8604, 

Mo.  R.S.A.,  also  requires  special  permit  from  Chief  Engineer  of  St. 
Highway  Dept,  under  Sec.  304.13,  Senate  Bill  No.  1113.  Transportation 
of  equipment  of  contractor  by  motor  vehicle  requires  such  special 
permit. 

87-50 

July  17 

SCHOOLS. 

Member  of  school  board  cannot  contract  with  school  district  as  being 
in  violation  of  the  public  policy  of  the  state. 

87-50 

Aug  7 

SCHOOLS. 

School  board  meetings  to  be  valid  must  be  called  by  the  president  of 

the  board. 

87-50 

Sept  25 

ELECTIONS  - 

EXPENSE  ACCOUNT. 

Expense  statements  required  by  Section  11790,  R.S.Mo.  1939,  must  be 
filed  by  every  candidate  after  both  the  primary  and  general  elections. 
Such  statement  after  a primary  election  may  be  filed  later  than  30  days 
thereafter,  but  within  a reasonable  time  before  the  general  election. 

88-50 

Jan  24 

AGRICULTURE. 

COMMERCIAL  FEED. 

“Ground  Grain  Screenings"  is  a "Commercial  Feeding-stuff"  as  defined 
by  Section  14319,  R.  S.  Missouri,  1939,  and  the  Missouri  Feed  Law, 
Sections  14319  to  14333,  is  applicable. 

88-50 

Sept  18 

SCHOOLS. 

After  organization  of  enlarged  school  districts  is  completed,  county 

COUNTY  TREASURER. 

treasurer  may  transfer  funds  of  common  school  districts  to  credit  of 
enlarged  districts  without  issuance  of  warrant  by  officers  of  common 

school  districts. 

88-50 

Oct  18 

LIENS. 

VOCATIONAL 

REHABILITATION. 

State-owned  equipment  used  by  person  receiving  vocational 
rehabilitation  aid  is  not  subject  to  a lien  in  favor  of  the  owner  of  a 
building  in  which  such  equipment  is  used  by  the  rehabilitation  client. 

89-50 

Jan  23 

MERGER  OF 

CORPORATIONS. 

INCIDENT  TO 

MERGER. 

TAXES. 

A foreign  corporation  having  absorbed  a domestic  corporation  of  this 
State  by  merger  must  pay  the  full  privilege  tax  on  its  increased  capital 
and  surplus,  if  any,  arising  out  of  such  merger,  of  such  foreign 
corporation  as  is  represented  by  the  increased  value  of  its  property 
and  business  transacted  in  this  State.  Such  corporation  is  not  entitled 
to  a credit  on  such  tax  or  taxes  paid  by  the  domestic  corporation  upon 
its  original  incorporation. 

89-50 

Jan  30 

ELECTIONS. 

SCHOOLS. 

Same  persons  may  serve  as  judges  of  special  referendum  election  and 
school  election  and  same  persons  may  serve  as  clerks  of  special 

referendum  election  and  school  election. 

89-50 

Feb  23 

NEWSPAPERS. 

Secretary  of  State  must  determine  political  faith  of  newspapers  for 
publication  of  notice  of  referendum  election  from  facts  available  to 

him. 

89-50 

Mar  1 

NEWSPAPERS. 

Selection  of  newspapers  in  City  of  St.  Louis  for  referendum  publication. 

89-50 

Mar  7 

Mr.  Walter  H. 

Toberman 

WITHDRAWN 

89-50 

Apr  27 

ELECTIONS. 

POLITICAL  PARTY. 

Prohibition  Party  candidates  entitled  to  be  certified  to  county  clerks. 

89-50 

Apr  27 

ELECTIONS. 

POLITICAL  PARTY. 

Declaration  of  candidates  of  "Christian  Nationalist"  Party  insufficient 
because  no  evidence  that  such  a party  exists. 

89-50 

May  19 

ELECTIONS. 

POLITICAL  PARTY. 

Declaration  of  candidates  of  Christian  Nationalist  Party  sufficient 
because  evidence  of  existence  of  such  party  is  sufficient. 

89-50 

June  2 

INSANE  PERSONS. 

REASONABLE  NOTICE 

OF  PROCEEDINGS. 

QUESTION  OF  FACT. 

Reasonableness  of  written  notice  of  insanity  inquiry  served  upon 
alleged  insane  person  prior  to  hearing  as  provided  by  Section  9336  Mo. 
R.S.A.  1939,  a question  of  fact  to  be  determined  from  circumstances  of 

each  individual  case. 

89-50 

June 

21 

CENSUS. 

The  1950  decennial  census  of  the  United  States  becomes  official 

insofar  as  the  authority  of  the  County  Court  to  pay  an  assistant 
prosecuting  attorney  is  concerned,  on  January  1,  1951. 

89-50 

Aug  18 

ELECTIONS. 

Form  of  Judicial  Ballot  approved.  Instructions  to  County  Clerks  and 

Boards  of  Election  Commissioners  approved. 

89-50 

Sept  5 

CONSTITUTIONAL 

LAW. 

ELECTIONS. 

Section  29  (b),  Article  V,  Constitution  of  Missouri,  is  not  self-enforcing. 

89-50 

Sept  7 

STATE  FAIR. 

Commissioner  of  Agriculture  may  not  lease  fair  grounds  to  United 

States  from  year  to  year  for  military  purposes. 

89-50 

Sept  21 

INSURANCE. 

Town  Mutual  Plate  Glass  Insurance  Company  may  be  formed  under 
Sections  6203  and  6204,  R.  S.  Missouri,  1939. 

89-50 

Nov  28 

CORONERS. 

PERPETUATION  OF 

TESTIMONY. 

Section  13247,  R.  S.  Mo.  1939,  (Sec.  58.54,  R.  S.  Mo.  1949)  does  not 
authorize  the  payment  of  a stenographer  by  a county  (third  or  fourth 
class)  to  take  down  the  testimony  at  a coroner's  inquest.  The  coroner 
shall  charge  for  taking  down  the  testimony  at  an  inquest  as  provided  in 
said  section  and  pay  the  money  collected  for  so  doing  over  to  the 
county  treasurer  by  the  County  court  may  provide  in  the  County 

Budget  for  the  expense  of  necessary  stenographic  service  for  and  on 
behalf  of  the  coroner  at  inquest. 

89-50 

Dec  15 

OFFICERS. 

GOVERNOR. 

Governor  shall  commission  all  officers  duly  elected  under  the  new 
charter  of  St.  Louis  County  including  county  supervisor  and  councilmen. 

89-50 

Dec  21 

SALE  OF  COUNTY 

PROPERTY. 

MORTGAGE. 

County  Court  has  authority  to  convey  real  estate  belonging  to  the 
county;  has  not  authority  to  accept  a note  secured  by  a deed  of  trust 
from  the  purchaser  to  secure  the  unpaid  balance  of  the  purchase  price. 

91-50 

Feb  24 

ELECTIONS. 

Form  of  notice  of  special  election  approved. 

91-50 

July  31 

SCHOOLS. 

Board  of  Curators  has  authority  to  continue  to  pay  tuition  for  resident 
negro  students  when  Lincoln  University  does  not  teach  certain  courses 
or  subjects  taught  at  University  of  Missouri. 

92-50 

Feb  24 

Mr.  Raymond  H. 

Vogel 

WITHDRAWN 

92-50 

May  4 

MUNICIPAL 

AIRPORTS. 

CONDEMNATION. 

An  easement  in  the  space  above  the  land,  not  included  within  a 
municipal  airport  site,  for  removal  of  obstructions  to  air  travel  to  and 
from  the  landing  field,  cannot  be  acquired  by  the  municipality  by  the 
process  of  condemnation  apart  from  an  easement  in  the  real  estate 
itself  but  may  be  so  acquired  as  an  easement  in  the  real  estate. 

92-50 

June  9 

MAGISTRATE  CLERKS. 

A county  is  authorized  to  pay  to  the  clerk  of  a magistrate  court  a sum 
in  addition  to  the  amount  paid  by  the  state. 

93-50 

Mar  28 

ELECTIONS. 

Judges  of  special  referendum  election  to  be  selected  by  County  Court 
from  lists  of  names  submitted  by  the  committees  of  the  political 
parties. 

93-50 

May  26 

CRIMINAL 

PROCEDURE. 

Court  cannot  require  reporter  or  notary  public  to  take  deposition  in 
behalf  of  indigent  defendant  without  compensation. 

93-50 

Dec  12 

RECORDER. 

Plats  may  be  recorded  by  photostating  in  first-class  counties. 

94-50 

Feb  28 

BUILDING  AND  LOAN. 

Association  may  not  have  both  an  undivided  profits  and  unallocated 

reserves  account. 

94-50 

June 

20 

SAVINGS  AND  LOAN. 

DISTRIBUTION  OF 

MONEY  DUE 

LIQUIDATED  SAVINGS 

AND  LOAN 

ASSOCIATIONS 

CONSISTING  OF 

REFUNDS  OF 

INSURANCE 

PREMIUMS 

GROWING  OUT  OF 

INSURANCE  RATE 

LITIGATION  IN 

UNITED  STATES 

COURT. 

Money  found  by  United  States  Court  in  insurance  rate  litigation  to  be 
due  to  certain  liquidated  building  and  loan  associations  being  in  the 
nature  of  premium  refunds  cannot  be  distributed  according  to 
provisions  of  Section  82a  of  S.B.  65,  65th  General  Assembly  but  will  be 
escheatable  to  State  of  Missouri  as  unclaimed  by  the  unknown  owners 
within  five  years  of  the  ruling  of  the  court  finding  said  money  to  be 
due  to  said  liquidated  savings  and  loan  associations. 

95-50 

Jan  27 

CRIMINAL  LAW. 

VENUE. 

Venue  in  a case  of  obtaining  money  under  false  pretenses  lies  in  the 
County  wherein  the  money  is  actually  obtained.  When  checks  are 
involved  the  money  is  obtained  when  the  check  is  charged  to  the 
account  of  the  drawer  of  said  check,  except  when  the  said  check  is 
transmitted  through  the  mails,  in  which  case  venue  would  lie  in  the 
County  wherein  the  letter  was  mailed. 

95-50 

Feb  10 

TAXATION. 

Property  owned  by  Veterans'  organization  exempt  from  taxation  if 
used  only  for  organization  meetings,  and  not  for  social  or  other 
activities,  and  if  organization  is  engaged  in  permanent,  fixed  projects  of 

charitable  nature. 

95-50 

Feb  16 

ROADS  AND  BRIDGES. 

Cost  of  right  of  way  for  new  road  within  special  road  district  is  borne 
either  by  petitioners  for  establishment  of  road  or  county,  or  both. 

95-50 

Feb  27 

PROBATE  COURTS. 

Persons  signing  administrator's  bond  as  attorney  in  fact  for  surety  may 
act  as  appraiser  of  estate  for  inheritance  tax  purposes. 

95-50 

Apr  5 

CRIMINAL  LAW. 

CHATTEL 

MORTGAGES. 

Prosecution  may  be  instituted  under  Section  4492  R.S.  Mo.  1939  in 
county  from  which  mortgaged  personal  property  is  fraudulently 

removed. 

95-50 

Oct  30 

SPECIAL  TOWNSHIP 

ROAD  DISTRICTS. 

REPORTS  AND 

SETTLEMENT. 

The  commissioners  of  special  road  districts  in  counties  under  township 
organization  shall  make  and  file  annually  with  the  township  board  of 
directors  a detailed  report  and  settlement  of  all  monies  received  and 
expended  by  them. 

95-50 

Dec  29 

PROBATE  JUDGES. 

Compensation  of  Probate  Judge  may  be  increased  during  term  of 

office. 

96-50 

May  18 

SCHOOLS. 

OFFICERS. 

FEES. 

County  superintendent  who  employed  other  counsel  to  represent  him 
in  a civil  action  not  entitled  to  reimbursement  for  attorney  fees. 

96-50 

May  18 

GUARDIAN. 

WARD. 

Guardian  not  authorized  to  register  Series  E United  States  Savings 

Bonds  purchased  with  minor  ward's  funds  as  being  jointly  owned  by 
minor  ward  and  guardian.  Such  bonds  should  be  registered  in  name  of 
minor  ward  alone,  with  appropriate  reference  to  legal  guardianship. 

96-50 

July  20 

SCHOOLS. 

Procedure  for  second  plan  of  reorganization  would  be  the  same  as 
used  for  the  first  plan;  subsequent  proposed  plans  of  reorganization 
may  include  previously  organized  enlarged  school  districts. 

96-50 

Aug  31 

COUNTY 

SUPERINTENDENT  OF 

PUBLIC  SCHOOLS. 

SALARY. 

If  the  1950  census  shows  a change  in  population  of  the  county,  then 
the  salary  of  the  county  superintendent  of  public  schools  of  such 
county  will  be  changed  in  accordance  with  said  census  as  of  July  2, 

1951. 

97-50 

Jan  3 

CRIMINAL  LAW. 

To  sustain  conviction  of  leaving  scene  of  accident,  defendant  must 
have  actual  knowledge  of  the  accident  and  injury  to  person  or  damage 
to  property. 

97-50 

Jan  6 

PROBATE  COURT. 

INSANE  PERSONS. 

The  probate  court  cannot  commit  a person  to  a state  hospital  for  the 
insane  for  observation  after  a hearing  upon  the  sanity  of  a person. 

97-50 

Mar  14 

SCHOOL  ELECTIONS 

AND  ELECTIONS. 

Clerks  and  judges  of  elections  serving  in  dual  capacity  as  clerks  and 
judges  for  school  election  and  special  gas  tax  referendum  election  are 
entitled  to  compensation  in  same  manner  as  though  said  election  were 
conducted  separately. 

97-50 

Mar  15 

SUMMONS  AND 

SHERIFFS. 

When  a suitable  person  is  designated  to  execute  summons  under  the 
provisions  of  Section  28,  Laws  of  Missouri  1945,  pages  778  and  779, 
the  summons  may  be  directed  to  the  sheriff  or  the  person  designated 

to  execute  the  summons. 

97-50 

May  3 

ASSAULT. 

The  shooting  and  the  subsequent  striking  over  the  head  with  a deadly 
weapon  constitutes  two  separate  offenses. 

97-50 

May  12 

Hon.  David  W.  Wilson 

WITHDRAWN 

97-50 

May  22 

ROADS  AND  BRIDGES. 

TAXATION. 

Special  road  districts  formed  May  1,  1950  must  vote  special  taxes 
authorized  by  Section  8529,  Mo.  R.S.A.,  before  taxes  may  be  collected 

for  such  district. 

97-50 

June 

SCHOOL  BUILDING 

(1)  The  word  equipment  as  used  in  Section  13,  (S.B.  307)  Laws  Mo. 

21 

AND  EQUIPMENT. 

1947,  Vol.  2,  page  376  means  whatever  is  necessary  to  equip  a new 
central  school  building  or  any  addition  to  a present  building  owned  by 

the  re-organized  district  for  its  use  as  an  educational  establishment. 

(2).  School  busses  and  school  playground  equipment  would  not  be 
included  in  the  definition  of  equipment  because  the  same  does  not 
relate  to  the  use  of  a school  building  or  its  efficient  function.  (3).  Said 

Act  does  not  contemplate  leasing  of  a building  for  use  as  an 
educational  establishment  and  therefore  would  not  apply  to  the 
purchase  of  equipment  for  use  in  a leased  school  building. 

97-50 

Aug  9 

ELECTIONS. 

No  vote  may  be  counted  in  primary  for  unopposed  candidate  unless  X 
is  placed  before  name.  Marking  off  name  of  unopposed  candidate  does 

not  invalidate  ballot  as  to  other  offices. 

97-50 

Oct  13 

RESTORATION  OF 

RIGHTS  OF 

CITIZENSHIP  BY 

DISCHARGE  FROM 

PAROLE. 

Person  paroled  by  a circuit  court  when  found  guilty  of  penitentiary 
offense  and  thereafter  discharged  from  parole,  is  restored  thereby  to 
rights  of  citizenship  including  the  rights  of  suffrage. 

97-50 

Oct  17 

ROADS  AND  BRIDGES. 

BOUNDARY. 

COUNTY. 

Authority  of  County  Court  of  Platte  County  to  build  and  maintain  roads 
on  land  formerly  in  Kansas  and  now  in  Missouri. 

97-50 

Nov  2 

Hon.  Homer  F. 

Williams 

WITHDRAWN 

97-50 

Dec  22 

STATE  INHERITANCE 

TAXES  PAID  TO 

WHOM. 

Inheritance  taxes  to  be  paid  by  administrator  to  Director  of  Revenue 
less  2 1/2%  to  be  paid  to  probate  judge  as  fees.  Judge  to  account  and 
pay  over  such  fees  to  Director  of  Revenue. 

Income  tax  - Personal  exemptions  of  non-resident  tax- 
payers shall  be  allowable  in  the  same  amount  as  for 
resident  taxpayers. 

Rule  promulgated  by  state  administrative  agency  contrary 
to  statute  is  void. 

TAXATION*  Senate  Bill  1J?2  to  become  effective  Aprilllq,  1950,  en- 

acted by  65th  General  Assembly^  provides  personal  exemptions 
of  non-residents  subject  to  income  tax  shall  be  prorated  on 
basis  that  the  gross  income  in  Missouri  bears  to  the  gross 
income  of  non-residents  for  all  sources  for  the  year. 


Honorable  T.  R.  Allen, 
Supervisor,  Income  Tax  Unit, 
Department  of  Revenue, 
Jefferson  City,  Mo. 

Dear  Mr.  Allen: 


February  20,  1950* 


This  office  is  in  receipt  of  your  letter  dated  January  25, 
1950,  requesting  an  opinion  concerning  the  personal  deduction  al- 
lowable to  a non-resident  individual  who  is  required  to  pay  a Mis- 
souri state  Income  tax.  In  your  letter  you  quote  from  correspondence 
with  the  Kansas  City  Chapter , Missouri  Society  of  Certified  public 
Accountants  reading,  in  part,  as  follows: 


"'We  have  been  informed  that  the  "Instructions  for 
preparing  and  filing  Missouri  income  tax  returns  - 
individual  combination  long-short  form  28-10"  have 
been  filed  with  the  Secretary  of  State  pursuant  to 
the  provisions  of  S.B.No.  196,  Laws,  19^-19^6.  We 
understand  that  the  filing  of  these  instructions 
gives  them  the  status  of  a "rule"  under  this  statute. 

"'Among  other  things,  the  instructions  contain  the 
following  statement: 

"'Income  subject  to  tax:  non-residents  -- 

* Such  non-resident  shall  be  entitled  to  de- 
ductions as  provided  for  by  Section  1131+9  of 
our  statutes,  but  such  deduction  shall  be  sub- 
ject to  proratlon  on  the  following  basis:  where 
the  entire  income  of  such  non-resident  is  not 
earned  or  taxable  in  the  State  of  Missouri,  the 
allowable  deduction,  includ ing  personal  exemption, 
shall  be  prorated  on  the  basis  that  the  gross  in- 
come in  the  State  of  Missouri  bears  to  the  gross 
income  of  such  non-resident  from  all  sources  for 
the  year." 

"The  above  rule,  to  the  extent  that  it  requires  the 
proration  of  the  personal  exemption  of  non-residents, 
seems  to  be  in  conflict  with  Section  11351,  R.S.  1939, 


which  provides  in  part  as  follows: 

1 "For  the  purposes  of  this  tax,  there  shall  be 
allowed  as  an  exemption  in  the  nature  of  a de- 
duction from  the  amount  of  net  income  of  each 
resident  individual,  * * the  sum  of  $ 1,200  plus 
$1,200  additional  if  the  person  making  the  return 
be  the  head  of  a family,  or  a married  man  with  a 
wife  living  with  hife,  & Provided,  further, 
that  if  the  person  making  the  return  is  the  head 
of  a family  there  shall  be  an  additional  exemp- 
tion of  $!}.00  for  each  person  dependent  on  such 
head  of  a family  if  related  by  blood  or  marriage 
* A non-resident  individual  may  receive  the 

benefit  of  the  exemption  provided  for  in  this 
Section  only  by  filing  or  causing  to  be  filed 
with  the  Director  of  Revenue  a true  and  accurate 
return  of  his  total  Income,  received  from  all 
sources,  corporate  or  otherwise.  In  this  State, 
in  the  manner  prescribed  by  this~Act;-*  -a-11. 

"We  would  appreciate  very  much  an  opinion  of  the  At- 
torney General  relative  to  the  validity  of  the  instruc- 
tions relating  to  the  personal  exemption  of  a non-resident 
individual." 

That  it  is  the  duty  of  the  Director  of  Revenue  to  prescribe 
rules  and  regulations  governing  the  administration  of  the  income  tax 
law  is  unquestioned.  Section  113 h5t  R»  Mo.  1939#  reenacted  L.  19^4-5* 
p.  1881,  Sec.  1}  L.19i|-7»  Vol.  1,  p.  527#  Sec.  1,  provides: 

"The  Director  of  Revenue  may  prescribe  reasonable 
rules  and  regulations  for  administration  of  the  pro- 
visions of  the  laws  relating  to  the  levy,  assessment, 
collection  and  payment  of  taxes  based  on  income." 

The  rules  and  regulations  prescribed  by  the  Director  of  Rev- 
enue must,  of  course,  be  in  harmony  with  the  statutes  enacted  by 
the  General  Assembly  and  no  valid  rule  could  be  prescribed  by  the 
Director  which  would  conflict  with  the  provisions  of  the  statutes 
levying  the  tax*  The  Director  of  Revenue  has  filed  with  the  Sec- 
retary of  State  rules  and  regulations  dealing  with  the  administra- 
tion of  the  income  tax  law  and  has  published  these  rules  and  regu- 
lations as  instructions  to  the  taxpayers.  These  ,rules  and  regula- 
tions contain  the  following  statement: 

"INCOME  SUBJECT  TO  TAX:  NON-RESIDENTS  -- 
Liability  of  a non-resident  includes  every  person 
who  Is  domiciled  elsewhere  than  in  the  State  of 
Missouri  and  who  Is  not  a resident  of  Missouri, 
but  who  has  income  from  the  State  of  Missouri  de- 
rived from  property  owned  and  earnings  derived 
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from  salaries,  wages  or  compensation  for  per- 
sonal services  cf  whatever  kind  and  whatever 
form  paid  for  services  performed  within  the 
State  of  Missouri,  Such  non-resident  shall  be 
entitled  to  deductions  as  provided  for  by  Sec- 
tion 113l|.9  of  our  statutes,  but  such  deduction 
shall  be  subject  to  proration  on  the  following 
basis;  Where  the  entire  income  of  such  non- 
resident is  not  earned  or  taxable  in  the  State 
of  Missouri,  the  allowable  deduction,  including 
personal  exemption,  shall  be  prorated  on  the 
basis  that  the  gross  income  in  the  State  of  Mis- 
souri bears  to  the  gross  income  of  such  non- 
resident from  all  sources  for  the  year.  Non-resid- 
dnts  of  this  state  should  prepare  their  return  to 
the  State  of  Missouri  first  and  any  reciprocal 
credit  to  be  claimed  must  be  claimed  from  their 
resident  state. " 

The  question  which  arises  is  whether  this  rule  is  a correct 
interpretation  of  the  law  to  the  extent  that  it  requires  the  pro- 
ration of  the  personal  exemption  of  non-residents  or  should  non- 
resident taxpayers  be  allowed  the  full  personal  exemption  allowed 
to  resident  taxpayers,  without  prorating  said  exemption. 

The  income  tax  levy  as  provided  for  in  Section  1131^3,  R.  S. 
Mo.  1939,  Reenacted  L.  19^-5,  P«  1381,  Sec.  1,  reads  in  part: 

"There  is  hereby  levied  a per  centum  tax  on  net 
income  in  each  year  as  follows:*  * * a tax  shall 
be  levied  upon,  assessed  against,  collected  from, 
and  paid  by  every  individual,  not  a resident  or 
citizen  of  this  state,  upon  net  income  received 
from  all  sources  within  this  state,  during  the 
preceding  year  in  excess  of  exemption  now  or  here- 
after provided;  exemptions  shall  be  prorated  and 
per  centum  of  tax  levied  shall  be  allocated  to 
portions  of  any  year  where  entire  year  is  not 
covered  or  different  rates  may  prevail." 

Allowable  deductions,  including  personal  exemptions  to  be 
allowed  non-resident  taxpayers  are  prescribed  in  Section  1135>1, 

R.  S.  Mo.  1939,  Reenacted  L.  19^-5>»  p.  1881,  Sec.  1,  as  amended 
L.  1 9bS*  P-  1903,  Sec.  1: 

"For  the  purposes  of  this  tax,  there 'Shall  be 
allowed  as  an  exemption  in  the  nature  of  a deduc- 
tion from  the  amount  of  net  income  of  each  resident 
individual,  * *»  the  sum  of  $1,200  plus  $1,200  ad- 
ditional if  the  person  making  the  return  be  the  head 
of  a family,  or  a married  man  with  a wife  living  with 
him,*  *.  Provided,  further,  that  if  the  person  mak- 
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Ing  the  return  is  the  head  of  a family  there 
shall  be  an  additional  exemption  of  $4.00  for  each 
person  dependent  on  such  head  of  a family  if  re- 
lated by  blood  or  marriage  -Jf-  -k-.  A non-resident 
individual  may  receive  the  benefit  of  the  exemp- 
tion  provided  for  in  this  section  only  by  filing 
or  causing  to  be  filed  with  the  Director  of  Rev- 
enue a true  and  accurate  return  of  his  total  income, 
received  from  all  sources  corporate  or  otherwise, 
in  this  State,  in  the  manner  prescribed  by  this 
act;*  -x- 

In  the  foregoing  sections  the  General  Assembly  has  made  pro- 
vision for  prorating  personal  exemptions  to  be  allowed  a taxpayer  ' 
where  the  entire  year  is  not  covered  in  these  words:  "exemptions 
shall  be  prorated  and  per  centum  of  tax  levied  shall  be  allocated 
to  portions  of  any  year  where  entire  year  is  not  covered  or  differ- 
ent rates  prevail;"  further  provision  is  made  for  prorating  other 
allowable  deductions  on  the  basis  that  the  gross  Income  in  the  State 
of  Missouri  bears  to  the  gross  income  of  a non-resident  from  all 
sources  for  the  year.  As  an  illustration,  certain  taxes  paid  to  the 
federal  government  are  allowable  deductions,  and  in  the  case  of  a 
non-resident  taxpayer  such  a deduction  would  be  prorated  in  the  ratio 
that  his  gross  income  in  the  State  of  Missouri  bears  to  his  gross  in- 
come from  sources  outside  this  state. 

The  General  Assembly,  however,  did  not  provide  for  prorating 
the  personal  exemption  allowable  to  a non-resident  taxpayer.  For 
many  years  it  has  been  the  practice  to  allow  a full  personal  exemp- 
tion to  non-resident  taxpayers  in  the  same  amount  as  for  resident 
taxpayers.  Senate  Bill  Mo.  1%2  of  the  6£th  General  Assembly  pro- 
vides: 

"Section  1135>la  (2).-x-  * Such  nonresident  shall 
be  entitled  to  deductions  as  provided  in  SeetioA 
11349  but  shall  be  subject  to  proration  on  the  fol- 
lowing basis:  where  the  entire  income  of  such  non- 
resident is  not  earned  in  the  State  of  Missouri  the 
allowable  deductions,  including  personal  exemptions, 
shall  be  prorated  on  the  basis  that  the  gross  income 
In  the  State  of  Missouri  bears  to  the  gross  income  of 
such  non-resident  from  all  sources  for  the  year." 

By  this  Act  the  General  Assembly  has  changed  the  law  to  the 
extent  that  personal  exemptions  of  non-resident  taxpayers  shall  be 
prorated  on  the  basis  that  the  gross  income  in  the  State  of  Missouri 
bears  to  the  gross  income  of  such  non-resident  from  all  sources  for 
the  year. 

It  is  the  opinion  of  this  department  that  where  the  entire  in- 
come of  a non-resident  taxpayer  is  not  earned  or  taxable  in  the  State 
of  Missouri,  the  allowable  personal  exemption  of  such  non-resident 


taxable  shall  be  In  the  same  amount  as  the  allowable  personal  ex- 
emption of  a resident  taxpayer  ‘as  provided  by  Section  11351*  R.S. 

Mo.  1939»  reenacted  L.  1 945*  p.  1881,  Sec.  1,  as  amended  L.  1945* 
p.  19&3,  Sec.  1;  further  that  a rule  promulgated  by  the  Director 
of  Revenue  providing  for  prorating  the  personal  exemption  allowable 
to  a non-resident  taxpayer  is  contrary  to  the  statutory  provision  and 
therefore  void;  further  that  the  6£th  General  Assembly  has  changed 
this  law  by  Senate  Bill  152,  said  act  to  become  effective  April  l4» 
195>0»  and  provides  that  where  the  entire  income  of  a non-resident 
taxpayer  is  not  earned  or  taxable  in  the  State  of  Missouri,  the  al- 
lowable deduction,  including  personal  exemption,  shall  be  prorated  on 
the  basis  that  the  gross  income  in  the  State  of  Missouri  bears  to  the 
gross  income  from  all  sources  for  the  year. 


CONCLUSION. 

The  law  now  provides  that  non-resident  individuals  who  are  re- 
quired to  pay  an  Income  tax  to  the  State  of  Missouri  shall  be  entitled 
to  the  personal  exemptions  as  provided  by  Section  11349*  R.  S.  Mo.  1939 
as  reenacted  L.  1947*  Vol.  I,  p.  527»  Sec.  1,  and  such  personal  exemp- 
tion for  a non-resident  taxpayer  shall  be  in  the  same  amount  as  for  a 
resident  taxpayer. 

It  Is  further  the  opinion  of  this  office  that  a rule  promulgated 
by  a state  administrative  agency  providing  for  prorating  the  person- 
al exemption  for  non-resident  taxpayers  is  contrary  to  the  statutes 
and  therefore  void. 

The  above  conclusion  Is  an  opinion  of  the  law  now  in  effect. 

Upon  the  effective  date  of  Senate  Bill  152,  the  rule  or  Instructions 
referred  to  will  be  in  accordance  with  the  statute. 


Respectfully  submitted. 


APPROVED: 


JOHN  E.  MILLS 

Assistant  Attorney-General 


J.  E.  TAYLOR/ 
Attorney-Ge 

jem/ld 


TAXATfOH.i  'Bank  Tax  Act  of  1946,  Income  representing  the  payment  of  Interest 
for  which  the  liability  to  pay  had  become  fixed  and  absolute  be- 
fore the  commencement  of  the  taxable  period  would  not  be  sub- 
ject to  the  tax  imposed  by  this  act. 
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Mr.  T.  R.  Allen 
Supervisor,  Income  Tax, 

Department  of  Revenue, 

Jefferson  City,  Missouri. 

Dear  Mr.  Allens 

This  is  in  reply  to  your  request  for  an  opinion  from 
this  department , which  request  reads  as  follows: 

"In  connection  with  the  administration  of 
the  Bank  Tax  Act  of  1946,  this  department 
desires  a ruling  with  respect  to  interest 
which  accrues  on  intangible  instruments 
prior  to  the  year  of  1945  which  is  re- 
covered in  years  subsequent  to  that  date 
as  to  whether  or  not  such  interest  should 
be  included  in  arriving  at  net  income  when 
recovery  of  such  accruals  are  made  at  a 
later  date. 

"The  question  herein  involved  is  similar 
to  that  on  which  you  rendered  an  opinion 
under  date  of  January  23#  1950*  with  respect 
to  the  General  Intangible  Tax  Act.  It  is 
the  contention  of  this  department  that  due 
to  the  fact  that  under  the  General  Intangible 
Tax  Act,  which  uses  the  yield  of  an  intangible 
instrument  as  the  basis  of  valuation  for  the 
purpose  of  that  tax,  that  the  ruling  rendered 
by  you  on  January  23,  1950.  could  not  be  used 
in  connection  with  the  administration  of  the 
Bank  Tax  Act,  my  reason  being  that  the  basis 
of  the  General  Intangible  Tax  and  that  of  the 
Bank  Tax  is  entirely  different. 

"I  would  appreciate  a ruling  from  your  office 
in  order  that  we  may  properly  administer  the 
Bank  Tax  Act.  I would  appreciate  your  prompt 
response  as  this  question  has  arisen  in  con- 
nection with  the  preparation  of  bank  tax  returns. 
% inquiries  so  far  have  been  principally  with 
regard  to  the  maturity  of  government  bonds.  In 
such  cases  the  full  amount  of  interest  for  the 
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period  of  tine  for  which  the  bonds  run  Is 

not  actually  recovered  until  the  bond  Is  eligible 

for  redemption. 

MI  will  appreciate  your  prompt  reply." 

The  question  presented  by  your  letter  requires  an  interpre- 
tation of  the  Bank  Tax  Act  of  1946"  enacted  Laws  of  1945#  page 
1921.  and  imposing  a tax  on  banks  in  lieu  of  the  tax  Imposed  by 
Mo.  R.S.  1939#  Sections  10959  and  10960,  under  which  state  and 
counties  levied  an  ad  valorem  tax  on  shares  of  stock  of  state 
end  national  banks. 

For  purposes  of  this  opinion  your  attention  Is  particularly 
directed  to  those  sections  of  the  Bank  Tax  Act  reading  as  follows: 

Levs  of  19^-5,  page  1921,  Section  3 is  as  follows: 

"A.  Every  national  banking  association  shall 
be  subject  to  an  annual  tax  according  to  and 
measured  by  its  net  Income  in  accordance  with 
method  numbered  (4)  authorized  by  the  Act  of 
Congress  of  March  25,  1926,  amending  Section 
5219  of  the  Revised  Statutes  of  the  United 
States,  and  every  other  banking  Institution 
as  herein  defined  shall  be  subject  to  an 
annual  tax  for  the  privilege  of  exercising 
Its  corporate  franchises  within  the  State 
of  Missouri  according  to  and  measured  by  Its 
net  income  pursuant  to  the  privlslons  of  this 
Act. 

• 

"B.  For  the  period  in  the  taxable  year  1946 
between  the  effective  date  of  this  Act  and 
the  end  of  the  calendar  year,  the  tax  shall 
be  measured  by  the  taxpayer  * s net  Income  as 
hereinafter  defined  for  the  calendar  year  1945# 
or  such  portion  thereof  during  which  the  tax- 
payer was  engaged  In  business. 

"C.  For  the  taxable  year  1947  and  each  taxable 
year  thereafter  the  tax  shall  be  measured  by  the 
taxpayer ♦ s net  Income  as  hereinafter  defined  for 
the  preceding  calendar  y ear. 

*1).  The  rate  of  tax  for  each  taxable  year  shall 
be  seven  per  cent  (750  of  such  net  income. 

"E.  Each  taxpayer  shall  be  entitled  to  credits 
against  the  tax  imposed  by  this  Act  for  all  taxes 
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paid  to  the  State  of  Missouri  or  any  poli- 
tical subdivision  thereof  during  the  rele- 
vant income  period,  other  than  taxes  on  real 
estate,  contributions  paid  pursuant  to  the 
Unemployment  Compensation  Tax  Lav  of  Missouri, 
and  taxes  imposed  by  this  Act,  except  that 
no  credit  shall  be  allowed  for  any  tax  paid 
by  any  such  taxpayer  in  the  year  194*?  for  its 
shareholders  based  upon  the  value  of  its 
shares.” 

Laws  of  1945*  page  1921,  Section  5 is  in  part  as  follows: 

"A.  »Net  Income*  means  gross  income  as  de- 
fined in  paragraph  B of  this  Section  minus  the 
deductions  allowed  in  paragraph  C of  this 
Section. 

"B.  * Gross  Income*  includes:  all  gains, 

profits,  earnings  and  other  income  of  the 
taxpayer  from  whatever  sources  derived  during 
the  income  period,  including  but  not  limited 
to  interest  from  obligations  issued  by  the 
United  States  Government  or  any  political 
subdivision  or  any  instrumentality  thereof, 
or  any  state  or  political  subdivision  thereof, 
or  issued  by  any  foreign  country  or  nation  or 
political  subdivision  thereof)  all  rents,  com- 
pensation for  services,  commissions,  brokerage 
and  other  fees)  all  gains  or  profits  from  the 
sale  or  other  disposition  of  any  property, 
real  or  personal,  tangible  or  intangible)  and 
all  recoveries  on  losses  sustained  in  the  or- 
dinary course  of  business  subsequent  to  the 
effective  date  of  this  Act)  # * 


"D.  Net  income  shall  be  computed  in  accordance 
with  the  method  of  accounting  regularly  employed 
in  keeping  the  books  of  the  taxpayer,  unless  such 
method  does  not  clearly  reflect  the  income,  in 
which  case  the  computation  shall  be  made  in 
accordance  with  such  method  as  in  the  opinion 
of  the  Director  does  clearly  reflect  the  income." 

Laws  of  1945,  page  1921,  Section  11  is  as  follows: 

"It  is  the  purpose  and  intent  of  the  General 
Assembly  to  substitute  the  tax  provided  by  this 
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Act  for  the  tax  on  bank  shares  which  was 
imposed  by  Section  10959,  Revised  Statutes 
of  Missouri,  1939#  and  for  all  taxes  on  ell 
tangible  and  Intangible  personal  property  of 
all  banking  institutions  subject  to  the  pro- 
visions of  this  Act,  and  for  all  property 
taxes  on  the  shares  of  such  banking  institution." 

The  question  herein  involved  is  whether  interest  which  accrued 
on  intangible  instruments  prior  to  the  effective  date  of  the  Bank 
Tax  Act.  but  which  is  received  subsequent  to  that  date,  is  to  be 
included  as  ' income"  in  computing  the  tax  due. 

It  is  our  understanding  that  a bank  may  report  its  income  for 
the  purposes  of  this  tax  either  on  an  "accrual"  basis,  or  report 
the  entire  income  from  intangibles,  such  as  government  bonds,  in 
the  year  in  which  the  bond  matures  or  is  redeemed.  Many  banks 
have  elected  to  report  their  income  on  an  accrual  basis,  by  re- 
porting as  income  the  amount  of  interest  which  has  accrued  to 
the  intangible  during  the  preceding  year.  Those  banks  electing 
that  option  will  not  pay  a tax  on  that  portion  of  the  interest 
which  accrued  to  intangibles  owned  by  them  prior  to  the  effective 
date  of  this  act,  but  are  taxed  only  on  that  Interest  accruing 
after  the  act  became  effective. 

The  act  directs  (Section  5 D)  that  net  income  shall  be  com- 
puted in  accordance  with  the  method  of  accounting  regularly  em- 
ployed in  keeping  the  books  of  the  taxpayer,  unless  such  method 
does  not  clearly  reflect  the  income,  in  which  case  the  computa- 
tion shall  be  made  in  accordance  with  such  method  as  in  the 
opinion  of  the  Director  of  Revenue  does  clearly  reflect  the  in- 
come. Interest  due  prior  to  the  effective  date  of  this  act,  could 
have  been  reduced  to  possession  prior  to  the  incidence  of  this  tax. 
It  is,  therefore,  capital.  Interest  accruing  on  or  after  that  date 
is  taxable  income.  Money  owed  is  income  accrued  from  the  time  when 
the  liability  to  pay  becomes  absolute  and  in  the  case  of  the  govern- 
ment bonds  mentioned  in  your  letter  the  liability  to  pay  became 
absolute  before  the  commencement  of  the  taxable  period,  though 
payment  was  not  to  be  made  until  after  that  date.  Interest  which 
has  accrued  after  the  effective  date  of  the  act  would,  of  course# 
be  reported  in  the  year  in  which  it  is  received  if  the  taxpayer 
has  failed  to  elect  to  pay  on  an  "accrual"  basis. 

The  general  rule  for  Federal  income  taxation,  and  in  sub- 
stantially all  income  tax  states,  is  that  the  tax  may  be  imposed 
upon  income  earned  or  accrued  prior  to  the  enactment  of  the  income 
tax  statute.  Missouri  follows  a contrary  rule  because  of  the  con- 
stitutional provision  that  no  ex  post  facto  law,  nor  law  impairing 
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the  obligation  of  contracts,  or  retrosoective  in  its  operation 
can  be  enacted.  (Mo*  C.T*  par*  lb~003jV  5281 

From  the  foregoing  statements,  ve  reach  the  conclusion  that 
the  taxpaying  bank  should  report  that  income  which  accrues  after 
the  effective  date  of  the  Bank  Tax  Act  and  should  not  report  as 
income  that  interest  on  government  bonds  mentioned  in  your  letter 
which  accrued  prior  to  the  effective  date  of  the  act,  i.e.,  where 
the  liability  to  pay,  and  the  right  to  receive  interest,  becomes 
absolute  before  the  commencement  of  the  taxable  period,  the  pay- 
ments received  thereafter  should  not  be  reported  as  Income  for 
that  taxable  year* 

In  the  case  of  Plant  v.  Walsh,  (280  F.  722)  which  involved 
the  question  of  whether  dividends  declared  by  a corporation  prior 
to  the  effective  date  of  the  Federal  Income  Tax  Law  should  be  re- 
ported as  income  if  received  after  that  law  became  effective,  the 
court  ruled  that  the  interest  represents  income  accrued  to  the 
owners  of  the  bonds  prior  to  the  incidence  of  the  tax,  and  does 
not  constitute  taxable  income  when  received  thereafter.  The  court 
said  as  to  the  interest  payable  prior  to  the  effective  date  of 
the  Income  Tax  Act  of  1913,  the  liability  to  pay  became  absolute 
before  the  commencement  of  the  taxable  period,  though  payment 
was  not  due  until  after  the  beginning  of  that  period.  Therefore, 

Ihe  corporate  bondholder  was  not  liable  to  assessment  of  in- 
come tax  on  interest  which  was  to  be  paid  after  the  effective 
date  of  the  taxing  act  when  the  liability  to  pay  had  become  fixed 
before  the  taxing  act  was  effective* 

Only  one  case  has  been  reported  under  the  Bank  Tax  Act.  This 
case,  (205  S.V.  (2d)  726,  356  Mo.  1204)  was  an  action  by  the  First 
National  Bank  of  St.  Joseph,  et  al*  v.  Buchanan  County,  et  al.,  for 
a declaratory  Judgment  determining  whether  plaintiffs  were  bound 
to  pay,  either  or  both,  (l)  a tax  levied  by  the  City  of  St.  Joseph 
under  the  method  and  plan  provided  in  Mo.  R.S.  Section  10959,  re- 
lating to  county  assessors  and  assessments  under  which  state  and 
counties  levied  an  ad  valorem  tax  on  shares  of  stock  of  state  and 
national  banks  and,  (2)  the  tax  levied  by  the  "Bank  Tax  Act  of  1946* 
The  court  in  that  case  said: 

"The  1945  Constitution  changed  the  scheme  of 
taxation  in  Missouri*  For  the  purpose  of  tax- 
ation property  was  divided  into  three  classes) 
real  property,  tangible  personal  property  and 
intangible  personal  property*  As  to  intangible 
personal  property  the  Constitution  provides  that 
»A11  taxes  on  property  in  Class  3 and  its  sub- 
classes, and  the  tax  under  any  other  form  of 
taxation  instituted  by  the  general  assembly  fQj. 
the  tax  on  frank  shares,  shall  be  asaosaed,  levied 
and  collected  by  the  state  and  returned  as  pro- 
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vlded  by  law,  leas  two  per  cent  for  collection, 
to  the  counties  and  other  political  subdivisions 
of  their  origin,  in  proportion  to  the  respective 
local  rates  of  levy.'  Const.  Mo.  1945  Art.  10, 
Sec.  4. 


"To  effectuate  the  purposes  of  the  Constitution 
and  particularly  to  carry  out  the  contemplated 
tax  scheme  the  1945  General  Assembly  enacted  a 
series  of  laws.  Among  other  laws,  the  General 
Assembly  repealed  Articles  1 of  Chapter  74,  R.S. 
Mo.  1939,  Mo.  R.S  .A,  Secs.  10936-10942,  entitled 
•What  Property  Taxable  and  Where.'  and  enacted 
the  scheme  of  taxation  contemplated  by  Section 
4 of  Article  10  of  the  1945  Constitution.  This 
act  was  effective  December  19,  1945,  Laws  Mo. 

1945,  P.  1799,  Mo.  R.S.A.  Sec.  10942.1  et  seq. 
Another  act,  effective  as  of  December  5,  1945, 
repealed  the  older  law  relating  to  county 
assessors  and  the  assessment  of  property.  Mo. 
R.S.A.  Secs.  10943  - 10969,  10971  - 10995, 

10997  - 11000.  and  enacted  a different  method 
and  plan  relating  to  county  assessors  and  assess- 
ments. Laws  Ho.  1945,  p.  1782,  Mo.  R.S.A.  Sec. 
11000.1  et  seq.  This  act  plainly  repealed  the 
previous  law,  Mo.  R.S .A.  Secs.  10959  - IO96O, 
under  which  the  state  and  counties  levied  an  ad 
valorem  tax  on  the  shares  of  stock  of  state  and 
national  banks.  A new  act,  approved  April  19, 

1946,  which  did  not  specifically  repeal  any  pre- 
vious law,  provided  for  the  taxation  if  intangi- 
ble personal  property  in  accordance  with  the 
contexmlated  new  scheme.  lews  Mo.  1945,  P*  1914, 
Mo.  R.S.A.  Sec.  11456.1  et  seq.  A further  law, 
the  'Bank  Tax  Act'  (House  Bill  888).  levied  'an 
annual  tax  according  to  and  measured  by  its  net 
income  in  accordance  with  method  numbered  (4) 
authorised  by  the  Act  of  Congress  of  March  25, 
1926'  on  all  national  banka  and  on  all  state 
banking  institutions.  lews  Mo.  1945,  p.  1921, 

Mo.  R.S.A.  Sec.  11456.101  et  seq.  This  act  pro- 
vides that  *Por  the  period  in  the  taxable  year 
1946  between  the  effective  date  of  this  Act,  and 
the  end  of  the  calendar  year,  the  tax  shall  be 
mea sured  by  the  taxpayer's  net  income  as  herein- 


Finally,  in  30  far  as  they  boar  on  this  case, 
the  General  Assembly  enacted  a lav  relating  to 
assessors  in  cities  of  the  first  class  and  the 
taxation  of  real  and  tangible  personal  prqpert; 
Laws  Mo.  1945.  p.  1253,  Mo.  R.S.A.  Secs.  6301 
6304,  6306,  6307,  6348. 


fit  »; 

[ ^ ' « \ 
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"But  there  is  a further  reason  why  the  Bank 
Tax  Act.  Laws  of  Mo.  1945*  p.  1921.  could  not  oper- 
ate as  to  these  banks  in  St.  Joseph  for  the  entire 
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the  city’s  tax.  The  act  was  approved  on  the  23rd 
day  of  April,  1946  but  by  its  own  terms  was  to 
•become  operative  on  July  1,  1946,*  As  we  have 
noted  the  act  levies  on  annual  tax  on  banks  based 
on  their  net  incomes.  It  provides:  *B.  For  the 
period  in  the  taxable  year  1946  between  the  effec- 
tive date  of  this  Act  (July  1,  1946)  and  the  end  of 
the  calendar  year,  the  tax  shall  be  measured  by 
the  taxpayer’s  net  income  as  hereinafter  defined 

WWK  r.- 

after  the  tax  is  to  be  measured  by  the  taxpayer’s 
income  ’for  the  preceding  calendar  year,’  or  here 
1946.  Plainly,  therefore,  the  act  which  by  its 
own  terms  is  to  become  operative  on  July  1,  1946, 
levies  a tax  for  the  year  1946  on  the  taxpayers, 
the  banks,  income  for  one  half  year  prior  to  the 
operative  period  of  the  act  If  not  upon  their  in- 
comes for  1945.  In  so  doing  the  act  clearly  falls 
within  the  prohibition  of  another  section  of  the 
Constitution.  The  Constitution  of  Missouri,  the  old 
as  well  as  the  new,  unlike  most  constitutions  (anno- 
tations 11  AX.R.  518j  109  A.L.R.  5231  118  A.L.R, 
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1153)  provides  'That  no  ex  post  facto  lav, 
nor  lav  Impairing  the  obligation  of  contracts, 
g,  ^VogP^ln.  Ife  ••  ^ 

does  not  Indicate  that  any  excep- 


tion to  this  provision  of  the  Bill  of  Rights 
vas  intended  by  the  Constitution  or  contem- 
plated in  the  General  Assembly's  effectuating 
the  new  tax  pattern.  Even  though  a tax  to  be 
assessed  and  collected  in  one  year  on  the  in- 
come of  the  preceding  year  'is  a tax  for  the 
year  of  its  collection,  and  not  for  the  year  in 
which the  income  vas  received*  (6l  C.J,  Sec. 

2331,  p.  1581).  the  tax  imposed  by  the  Bank  Tax 
Act,  however  it  is  viewed,  is  retrospective  in  its 
operation  and  could  not  be  effective  in  the  cir- 
cumstances of  this  case  and  in  any  event  prior 
to  July  1,  1946. 


"The  Bank  Tax  Act  is  certainly  retrospective 
and  inoperative  as  to  all  the  parties  in  the 
City  of  St.  Joseph  prior  to  July  1.  1946.  The 
various  constitutional  and  legislative  enact- 
ments having  authorized  cities  of  the  first 
class  to  levy  an  ad  valorem  tax  on  national 
bank  shares  for  the  tax  year  1946  the  Bank 
Tnx  Act  on  net  income  could  not  be  operative 
as  to  national  banks  in  the  City  of  St.  Joseph 
after  July  1,  1946  because  'The  Imposition  by 
any  State  of  any  one  of  the  above  four  forms  of 
taxation  shall  be  in  lieu  of  the  others,  * * *. • 
12  U.S.C.A.  Sec.  548 1 Buder  v.  First  National- 
Bank,  8 Cir.,  16  F.  2d  990 j State  ex  rel  Orr 
v.  Buder,  308  Mo.  237#  271  S.V.  508,  39  A.L.R. 
1199)  Board  of  Commissioners  of  Oklahoma  County 
v.  State  Board  of  Ecualizatlon,  155  Okl.  103# 

8 P.  2d  732.  The  Bank  Tax  being  inoperative  in 
St.  Joseph  for  the  year  1946  as  to  national  banks 
there  could  be  no  question  of  credits  in  the  na- 
tional banks'  1947  taxes.  State  ex  rel.  Meyer 
Bros.  Drug  Co.  v.  Koeln.  282  Mo.  438,  222  S.V. 
389)  State  ex  rel.  American  Mfg.  Co.  v.  Koeln, 

278  Mo.  28,  211  S.V.  31.  The  only  reason  offered 
for  the  Bank  Tax  Act  not  be* 
state  banks  after  July  1,  1 


applicable  to  the 
is  the  state's 
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policy  of  maintaining  them  on  a parity  with 
competing  national  banks.  But  no  legal  reason 
for  their  being  exempted  after  July  1,  1946. 
is  suggested  and  we  know  of  none,  consequently 
from  and  after  that  date  the  appellant  state 
banka  In  St.  Joseph  are  subject  to  the  act  and 
are  entitled  to  the  corresponding  credits  pro- 
vided •during  the  relevant  income  period.1  * * *" 


From  the  ruling  of  the  Missouri  Supreme  Court  in  this  case  we 
find  that  the  Bank  Tax  statute  levying  an  annual  tax  on  banks  based 
on  net  income  which  by  its  terms  was  to  become  operative  on  July 
1,  1946,  could  not  operate  retrospectively  on  Income  received  be- 
fore such  date | that  when  the  liability  to  pay  Interest  on  an  In- 
tangible became  fixed  and  absolute  before  the  counencement  of  the 
taxable  period  as  would  be  true  of  Interest  due  on  a government 
band,  then  such  payment  shall  not  represent  Income  subject  to  the 
tax,  even  though  actual  payment  is  made  after  the  act  became 
effective. 


CONCnJSIOW 

It  Is  therefore  the  opinion  of  this  office  that  the  "Bank  Tax 
Act  of  1946"  does  not  operate  so  as  to  inq>ose  a tax  based  on  in- 
terest accrued  on  Intangibles  before  July  1.  1946,  when  the  lia- 
bility to  pay  such  Interest  became  fixed  and  absolute  before  the 
comencement  of  the  taxable  period,  even  though  actual  payment  of 
the  interest  Is  realised  after  the  operative  date  of  the  act. 

Respectfully  submitted. 


APPROVED | 

j.  e.  wmgr 

Attorney  General 


JOHN  E.  MILLS, 
Assistant  Attorney  General 
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MOTOR  VEHICLES:  Proof  of  financial  responsibility 

to  be  given  only  by  judgment 

PROOF  OF  FINANCIAL  RESPONSIBILITY:  debtor  whose  driver's  license  was 

suspended;  when. 


September  5,  1950 


Mr.  John  H.  Allison,  Supervisor 
Motor  Vehicle  Registration  and 
Drivers ' License  Department 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  request  for  a legal 
opinion  of  this  department,  said  request  reading  as  follows: 

"This  department  respectfully  requests  an 
opinion  from  your  office  as  follows:  We 
refer  to  the  Laws  of  Missouri  19^5,  pages 
1210  & 1211  - Sections  4 (a)  and  5 (a). 

"In  this  special  case  a truck  company  has 
a man  driving  for  them  who  recently  was 
involved  in  an  automobile  accident,  judg- 
ment was  secured  against  this  party  for 
$^58.00  in  a Magistrate  Court  at  St.  Louis, 

Missouri . 

"After  several  months  the  defendant  by 
having  his  salary  garnished  and  this 
department  suspending  his  license,  satis- 
fied the  Judgment.  However  in  our  opinion 
he  has  not  complied  with  paragraph  (a)  in 
regard  to  Financial  Responsibility.  The 
defendant  is  employed  by  a trucking  company. 

They  have  their  truck  drivers  insured  with 
an  insurance  company,  but  we  have  no  record 
of  a policy  in  the  name  of  the  defendant, 
and  the  trucking  company  contends  that  as 
the  defendant  does  not  own  any  car  the 
insurance  company  will  not  insure  him;  how- 
ever the  trucking  company  states  that  all 
their  trucks,  and  the  one  the  defendant 
operates  for  them  is  insured.  Would  you 
consider  the  above  facts  sufficient  to  com- 
ply with  the  requirements  of  Paragraph  (a) 
as  above  referred  to?" 


FILED 
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Section  4(a),  pages  1210  and  1211,  Laws  of  1945,  authorizing 
the  suspension  of  the  driver's  license  of  a person  against  whom  a 
Judgment  has  been  obtained  under  the  provisions  of  the  Motor  Vehicle 
Act,  read  as  follows: 

"(a)  The  commissioner  also  shall  suspend 
the  license  and  all  registration  certificates 
or  cards  and  registration  plates  issued  to 
any  person  upon  receiving  authenticated 
report,  as  hereinafter  provided,  that  such 
person  has  failed  for  a period  of  30  days 
to  satisfy  any  final  Judgment  in  amounts  and 
upon  a cause  of  action,  as  hereinafter  stated." 

Section  5(a),  page  1211,  Laws  of  1945,  provides  that  the 
suspension  shall  remain  in  effect  and  reads  as  follows: 

"(a)  The  suspensions  required  in  Section  4 
shall  remain  in  effect  and  no  other  motor 
vehicle  shall  be  registered  in  the  name  of 
such  Judgment  debtor  nor  any  new  license 
issued  to  such  person  for  the  vehicle  in- 
volved unless  and  until  such  Judgment  is 
satisfied  or  stayed  and  the  Judgment  debtor 
gives  proof  of  financial  responsibility  in 
future,  as  hereinafter  provided,  except  under 
the  conditions  as  herein  stated  in  the  next 
succeeding  sections." 

From  the  facts  outlined  in  the  opinion  request  it  appears 
that  a final  Judgment  was  rendered  against  the  defendant  by  a 
magistrate  court  in  St.  Louis,  Missouri,  in  the  sum  of  $458.00, 
and  involved  an  automobile  accident  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  Upon  defendant's  failure 
to  pay  the  Judgment  over  a period  of  several  months,  propr 
certification  of  the  Judgment  was  made  to  the  Commissioner  of 
Motor  Vehicles,  who  thereupon  suspended  the  driver's  license  of 
the  defendant  under  the  provisions  of  Sections  4(a)  and  5(a), 
supra,  of  the  1945  Laws. 

Since  the  defendant  does  not  now  own  a motor  vehicle  and 
is  employed  as  chauffeur  of  a truck  owned  by  a trucking  company 
of  Missouri,  the  employer  contends  that  defendant  cannot  obtain 
automobile  liability  insurance  as  a sufficient  compliance  with 
the  financial  responsibility  statutes,  thereby  authorizing  the 
Commissioner  to  issue  a new  driver's  license  to  the  defendant. 


Mr.  John  H.  Allison 
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It  is  also  contended  that  proof  of  financial  responsibility  on 
the  part  of  defendant  is  not  required,  since  the  employer  carries 
insurance  on  all  its  trucks,  including  the  one  driven  by  defendant. 

The  Commissioner  contends  that  defendant  has  not  furnished 
proof  of  his  financial  responsibility  within  the  meaning  of  the 
statutes,  and  has  requested  the  further  opinion  of  this  department 
as  to  whether  it  is  believed  defendant  has  furnished  the  necessary 
proof  required  under  such  statutes  sufficiently  to  justify  the 
Issuance  of  a new  driver's  license  to  defendant. 

Section  1*1  in  effect  provides  that  proof  of  financial  respon- 
sibility may  be  made,  (1)  by  evidence  that  an  insurance  policy  or 
policies  have  been  obtained  and  are  in  full  force  and  effect, 
naming  the  person  required  to  furnish  such  proof,  as  the  insured, 
and  meeting  the  requirements  of  Section  18  of  the  Act,  or  (2) 
that  such  person  has  deposited  securities  or  money  in  the  manner 
provided  by  Section  2*1  of  the  Act. 

Since  the  inquiry  regarding  proof  of  financial  responsibility 
involves  an  insurance  policy  or  policies  to  be  furnished,  or  not 
to  be  furnished  by  defendant  individually,  only  that  type  of  proof 
of  financial  responsibility  will  be  discussed  here.  Section  15(a) 
in  regard  to  such  insurance  policies  reads  as  follows: 

"Proof  of  financial  responsibility  may  be  made 
by  filing  with  the  commissioner  the  written 
certificate  or  certificates  of  any  insurance 
carrier  duly  authorized  to  do  business  in 
this  state,  certifying  that  it  has  issued 
to  or  for  the  benefit  of  the  person  furnish- 
ing such  proof  and  named  as  the  insured  a 
motor  vehicle  liability  policy  or  policies, 
or  in  certain  events  an  operator’s  policy, 
meeting  the  requirements  of  this  act,  and 
that  said  policy  or  policies  are  then  in 
full  force  and  effect.  Such  certificate  or 
certificates  shall  give  the  dates  of  issuance 
and  expiration  of  such  policy  or  policies 
and  certify  that  the  same  shall  not  be  can- 
celled unless  10  days  prior  written  notice 
thereof  is  given  to  the  commissioner  and 
explicitly  shall  describe  all  motor  vehicles 
covered  thereby,  unless  the  policy  or  policies 
are  issued  to  a person  who  is  not  the  owner 
of  a motor  vehicle." 
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While  the  nature  of  the  insurance  policy  or  policies 
defendant's  employer  now  has  upon  the  truck  driven  by  defendant 
is  not  disclosed,  and  while  such  policies  may  be  sufficient 
liability  coverage  for  the  purpose  for  which  they  were  issued, 
it  appears  that  such  policies  naming  the  trucking  company  as  the 
insured  would  not  be  a sufficient  compliance  with  the  financial 
responsibility  statutes  on  the  part  of  defendant.  Said  statutes, 
particularly  Section  5(a),  supra,  provides  that  the  Commissioner 
shall  not  issue  a new  license  until  the  judgment  debtor  furnishes 
proof  that  the  judgment  against  him  has  been  paid,  and  also  fur- 
nishes proof  of  his  ability  to  maintain  his  financial  responsi- 
bility in  the  future.  Both  acts  on  the  part  of  the  judgment 
debtor  are  required  to  be  performed  by  him  individually;  perform- 
ance of  either  requirement  without  the  other  not  being  a sufficient 
compliance  with  the  statute.  The  statute  makes  no  provision  for 
either  or  both  requirements  being  performed  by  any  person  but  the 
judgment  debtor,  except  in  one  instance. 

Where  it  appears  to  the  commissioner  that  a person  whose 
driver's  license  has  been  suspended  and  such  person  is  required 
to  give  proof  of  financial  responsibility  because  of  a conviction 
of  an  offense  while  driving  a motor  vehicle  belonging  to  another, 
and  that  at  the  time  of  the  conviction  such  driver  was  the  chauf- 
feur or  a member  of  the  motor  vehicle  owner's  family,  then  the 
owner  may  furnish  proof  of  financial  responsibility  required  of 
such  chauffeur  or  other  person;  this  procedure  is  authorized 
under  the  provisions  of  Section  11  of  the  Act. 

From  the  facts  before  us  it  does  not  appear  that  defendant  was 
convicted  of  an  offense  constituting  a violation  of  any  of  the 
provisions  of  the  motor  vehicle  statutes  for  which  the  Commissioner 
suspended  his  driver's  license,  and  has  required  him  to  furnish 
proof  of  financial  responsibility  in  the  future,  before  issuing 
a new  license  to  defendant.  Neither  does  it  appear  that  at  the 
time  of  any  such  conviction  defendant  was  the  chauffeur,  or  the 
member  of  the  motor  vehicle  owner's  family,  or  that  he  was  so  em- 
ployed at  the  time  of  any  such  conviction.  In  the  absence  of  a 
showing  that  all  of  such  facts  appear,  the  provisions  of  Section 
11  may  not  be  invoked  and  the  employer  of  defendant  cannot  legally 
furnish  proof  of  financial  responsibility  for  defendant,  but  since 
defendant  is  the  judgment  debtor,  and  the  person  required  under 
above  statutory  provisions  to  furnish  such  proof,  the  furnishing, 
or  offer  to  furnish  such  proof  by  another  person,  is  sufficient 
and  will  not  excuse  a failure  to  furnish  same  by  defendant  in- 
dividually . 

While  it  appears  that  defendant  has  satisfied  the  judgment 
against  him,  it  does  not  appear  that  he  has  made  any  attempt  to 


Mr.  John  H.  Allison 


-5- 


offer  proof  of  his  financial  responsibility,  and  to  maintain  such 
proof  in  the  future  as  required  by  the  statutes,  and  that  until 
such  time  as  satisfactory  proof  of  financial  responsibility  is 
offered  to  the  Commissioner  by  defendant,  the  Commissioner  will 
not  be  authorized  under  the  provision  of  any  statute  to  issue  a 
new  driver's  license  to  defendant. 

In  the  event  defendant  should  offer  proof  of  financial 
responsibility  in  the  form  of  automobile  liability  insurance 
policy  or  policies,  it  appears  that  an  operator's  policy  or  poli- 
cies of  the  type  and  coverage  described  in  Sections  16(b)  and 
(c),  and  also  meeting  the  requirements  for  such  policies  provided 
by  Section  18  of  the  Act,  will  be  a sufficient  compliance  with 
the  financial  responsibility  statutory  provisions  by  defendant, 
after  which  the  Commissioner  will  be  authorized  to  issue  the 
driver's  license. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a person  whose 
motor  vehicle  driver's  license  has  been  suspended  for  failure  to 
satisfy  a final  judgment  against  him,  under  the  provisions  of 
Sections  4(a)  and  5(a),  pages  1210  and  1211,  Laws  of  1945,  is 
not  entitled  to  have  a new  license  issued  to  him  by  the  Motor 
Vehicle  Commissioner  of  Missouri  until  such  person  gives  proof 
to  the  Commissioner  that  the  judgment  has  been  fully  satisfied, 
and  proof  of  the  ability  of  the  Judgment  debtor  to  maintain  his 
financial  responsibility  in  the  future  by  one  of  the  two  alter- 
nate methods  provided  by  Section  14 , page  1214,  of  said  1945  Laws. 
That  is,  by  offering  proper  proof  that  he  has  obtained  one  or 
more  policies  of  liability  insurance  which  are  in  full  force  and 
effect,  or  that  a bond  has  been  duly  executed,  or  that  money  or 
securities  have  been  deposited  with  the  State  Treasurer  in  the 
manner  provided  by  said  Act. 


Respectfully  submitted. 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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DEPARTMENT  OP  REVENUE:  Federal  estate  taxes  are  deductible  on  the 
INCOME  TAX  REGULATION:  State  income  tax  return  of  the  Estate  paying 

said  taxes.  Gift  taxes  are  deductible  on  a 
State  income  tax  return  by  the  taxpayer  who 
pays  such  tax. 


October  13,  1950 


Mr.  T.  R.  Allen 
Supervisor,  Income  Tax 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Allen: 

This  will  acknowledge  receiving  the  following  request  for  an 
official  opinion,  which  request  is  as  follows: 

"A  ruling  is  desired  from  your  office  regarding 
the  Interpretation  of  the  State  Income  Tax  Statutes, 
Section  113^9,  R.S.A.  1939,  In  regard  to  the  Sub- 
division under  this  Section  captioned  Taxes,  which 
reads  as  follows: 

'All  taxes  paid  within  the  year  imposed  by  the 
authority  of  the  United  States  or  its  terri- 
tories or  possessions,  or  foreign  country  or  under 
authority  of  any  state,  county,  school  district  or 
municipality  or  other  taxing  subdivision  of  any 
state  or  country,  not  including  those  assessed 
against  local  benefits  and  inheritance  taxes  and 
taxes  based  on  Income,  exceDt  those  imposed  by 
the  United  States  on  incomes.’ 

"In  connection  with  this  paragraph,  I also  wish  to 
quote  herewith  a ruling  with  regard  to  deductions  in 
connection  with  administration  of  the  State  Income 
Tax  Law  as  promulgated  by  the  Department  of  Revenue 
which  was  filed  with  the  Secretary  of  State  under 
date  of  January  5,  1950,  which  in  part  read  as 
follows : 

* * * * not  including  those  assessed  against 
local  benefits  and  Inheritance,  estate  or 
gift  taxes  * * *' 

"The  ruling  referred  to  above  has  been  questioned  with 
respect  to  federal  estate  taxes.  The  inclusion  In 
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thls  ruling  of  gift  and  estate  taxes  Is  made  by 
this  department  having  been  added  on  the  basis 
that  estate  and  gift  taxes  and  inheritance  taxes 
are  of  a like  nature,  properties  received  through 
inheritance,  estate  or  by  gift  represents  something 
of  value  received  by  endowment  or  gift  without 
being  actually  purchased. 

"It  is  the  contention  of  this  department  that  inasmuch 
as  the  statutes  disallow  the  deduction  of  inheritance 
taxes  in  arriving  at  taxable  income,  that  likewise 
estate  and  gift  taxes  should  also  be  disallowed  as  a 
proper  deduction.  Properties  received  under  any  of 
the  three  classifications  are  primarily  not  the 
result  of  income  and  it  is  the  firm  conviction  of 
this  department  that  there  was  no  intent  on  the 
part  of  our  legislature  in  the  passage  of  this 
section  of  the  income  tax  law  to  allow  such  deduction 
for  income  tax  purposes. 

"I  might  refer  to  the  fact  with  respect  to  federal 
estate  taxes  that  they  were  at  one  time  classified 
as  inheritance  tax  and  in  later  years  the  classifi- 
cation was  changed  to  estate  taxes.  Under  the 
circumstances  it  is  felt  that  this  department  was 
Justified  in  the  promulgation  of  the  ruling  which 
is  now  being  contested." 

Section  113^9,  R.  S.  Mo.  1939,  as  amended  by  Laws  19^7,  Volume 
1,  pages  531  and  532,  provides,  in  part,  as  follows: 

"All  taxes  paid  within  the  year  Imposed  by  the 
authority  of  the  United  States  or  its  territories 
or  possessions,  or  foreign  country  or  under  authority 
of  any  state,  county,  school  district  or  municipality 
or  other  taxing  subdivision  of  any  state  or  country, 
not  including  those  assessed  against  local  benefits 
and  inheritance  taxes  and  taxes  based  on  income, 
except  those  imposed  by  the  United  States  on  incomes. 

"Income  on  which  tax  is  paid  in  another  state  or 
country:  Such  part  of  the  income  in  any  taxable 

year  on  which  a tax  is  imposed  by  any  other  state 
or  country  and  paid  to  such  state  or  country 
shall  be  deducted  where  such  income  is  included  in 
the  taxpayer's  return,  but  such  credit  shall  not 
exceed  such  proportion  of  the  tax  payable  under 
this  Act  as  the  income  subject  to  tax  in  such 
other  state  or  country  bears  to  the  taxpayer's 
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net  income  upon  which  the  tax  is  imposed  by 
this  Act. 

The  beginning  of  this  section  says  "In  ascertaining  net  income 
there  may  be  deducted  from  gross  income  derived  during  the  same 
period  the  following:"  This  section  does  not  include  estate  or 
gift  taxes  as  the  taxes  that  are  excluded  from  the  right  to  be 
deducted  from  gross  income  by  the  taxpayer.  Your  regulation 
inserts  the  words  estate  or  gift  taxes  to  supply  the  omission  on 
the  part  of  the  Legislature  to  use  such  taxes  in  the  exclusionary 
clause. 

Cooley  on  Taxation,  Vol.  4,  Section  1721  defines  inheritance 
tax  as  follows: 

"An  Inheritance  tax  is  a tax  on  the  privilege 
of  transmitting  or  receiving  property  after  death 
as  distinguished  from  a tax  on  the  property 
affected.  It  is  a tax  on  the  privilege  of 
succeeding  to  the  inheritance  or  of  becoming 
a beneficiary  under  the  will.  The  subject 
of  the  tax  is  the  transmission  from  the  dead 
to  the  living,  not  the  thing  transmitted. 

It  is  a bonus  exacted  from  the  kindred  and 
others  'as  the  condition  on  which  they  may 
be  admitted  to  take  the  estate  left  by  a 
deceased  relative  or  testator. ' The  term 
'inheritance  tax,'  as  generally  employed, 
applies  to  all  transmissions  of  property 
occasioned  by  the  death  of  the  owner, 
whether  transmissions  by  operation  of  law 
where  one  dies  intestate,  by  will,  by  gifts 
causa  mortis,  or  by  disposition  inter 
vivos  in  contemplation  of  death.  While  the 
generic  term  'Inheritance  taxation'  is  used 
for  convenience  it  is  strictly  speaking 
inaccurate,  it  has  been  said  by  the  latest 
work  on  this  subject  which  further  says: 

'For  example  the  federal  estate  tax  is  not 
a tax  on  inheritances  but  an  impost  upon 
estates,  levied  before  anything  reaches 
the  beneficiary.  Theoretically  this  tax 
is  on  the  transfer  from  the  dead  to  the 
living  imposed  upon  the  right  of  the  decedent 
to  transmit  his  property  and  not  upon  the 
right  of  the  beneficiary  to  receive  it.  As 
the  tax  is  on  the  transfer  the  term  used  in 
the  New  York  statute  "Transfer  Tax"  would 
seem  to  be  more  apt.  "A  tax  levied  upon  any 
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form  of  donative  transfer  from  the  dead  to 
the  living  In  contemnlat Ion  of  or  effective 
at  death"  would  seem  to  cover  the  various 
taxes  Imposed  by  the  states  of  the  union 
and  the  federal  government  under  the  general 
subject  of  Inheritance  taxation.'" 

Section  1722  of  this  same  work  defines  estate  tax  as  follows 

"These  taxes  are  sometimes  divided  Into  (1) 

Inheritance  taxes  and  (2)  estate  taxes  accord- 
ing to  whether  the  tax  Is  based  on  the  estate 
or  interest  of  the  deceased  or  the  estate  or 
Interest  of  the  living,  i.e.,  the  heirs  or 
devisees.  An  'estate  tax'  taxes  not  the 
Interest  to  which  some  person  succeeds  on  a 
death,  but  the  interest  which  ceased  by 
reason  of  the  death;  while  an  'inheritance 
tax'  is  based  on  the  interest  to  which  the 
living  succeeds.  The  tax  on  the  right  to 
receive  property  under  a will  is  to  be 
distinguished  from  the  tax  on  the  right  to 
transmit  it.  In  most  states  the  tax  is 
based  on  the  right  to  receive  property; 
but  in  some  states  the  tax  is  on  the  right 
to  transmit;  and  the  federal  statute  is  of 
the  latter  kind." 

Cooley  on  Taxation,  Vol.  4 , Sec.  1759,  says: 

"Income  tax  statutes,  whether  a federal  statute 
or  a state,  are  subject  to  the  rule  of  strict 
construction  the  same  as  other  tax  statutes; 
but  it  is  the  duty  of  the  courts  to  observe 
the  fundamental  rule  to  ascertain  and  give 
effect  to  the  intention  of  the  legislature. 

The  statute  should  receive  a practical  in- 
terpretation. 'Persons'  is  construed  as 
including  corporations." 

The  Taxing  Power,  State  Income  Taxation  by  Tuller,  page  362, 
considers  the  difference  between  deductions  and  exemptions  and 
says : 


"The  legislative  assumption  above  referred  to  has 
probably  arisen  out  of  a failure  to  differentiate 
between  deductions  on  the  one  hand  and  exemptions 
on  the  other.  They  are  inherently  different  things. 
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Deductions  may  be  defined  as  expenses  properly 
incurred  and  losses  actually  suffered.  These 
must  be  substracted  from  the  gross  income  of  the 
taxpayer,  in  order  to  determine  what  is,  in  fact, 
his  net  income.  This  is  a matter  of  fact , not  a 
matter  of  legislative  discretion  or  grace. 

Exemptions,  on  the  other  hand,  are  subtractions 
made  from  net  income.  Whether  any  exemptions 
shall  be  allowed  is  in  all  probability  entirely 
a matter  of  legislative  discretion  and  grace. 

But  because  the  Legislature  may  tax  the  entire 
net  income,  and  so  may  refuse  to  allow  exemptions 
to  be  subtracted  from  net  income  in  arriving  at 
the  base  on  which  the  tax  shall  be  computed,  it 
does  not  at  all  follow  that  it  may  prescribe 
what  deductions  shall  be  made  from  gross  receipts 
in  order  to  arrive  at  the  net  income  which  shall 
be  taxed.  They  are  two  entirely  different  things 
and  are  governed  by  different  principles.  The 
former  is  a matter  of  law.  But  whether  the 
income  taxed  is  actually  net  is  a matter  of  fact. 

"It  seems  inescapable  that  if  the  Legislature 
refuses  to  allow  any  necessary  and  proper 
element  of  expense  to  be  deducted  from  gross 
income,  the  tax  is,  to  that  extent,  not  a tax 
on  net  income,  but  a tax  on  gross  receipts. 

Insofar  as  existing  state  statutes  attemot 
to  tax  gross  income,  they  are  believed  to 
be  unconstitutional  and  void.  * * *" 

The  rule  concerning  the  construction  of  tax  statutes  is  also 
considered  in  51  Am.  Jur. , Sec.  310,  page  361,  in  which  we  find  the 
following  statement: 

"The  intention  of  the  legislature  with  respect 
to  tax  statutes  must,  as  in  the  case  of  statutes 
generally,  be  ascertained  from  the  language  of 
the  act.  As  has  been  frequently  pointed  out,  a 
tax  cannot  be  imposed  without  clear  and  express 
language  for  that  purpose.  Unless  the  context 
shows  that  they  are  differently  used,  the  words 
employed  are  to  be  given  their  ordinary  meaning, 
and  the  effect  of  the  statute  is  not  to  be 
extended  by  implication  or  forced  construction 
beyond  the  clear  meaning  or  import  of  the  language 
used;  nor  is  its  operation  to  be  enlarged  to 
embrace  matters  not  specifically  point  out. 
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"The  literal  meaning  of  the  words  employed  in 
tax  statutes  Is  most  important,  and  the 
general  rule  requiring  adherence  to  the  letter 
in  construing  statutes  applies  with  peculiar 
strictness  to  tax  laws.  The  rule  may  not,  however, 
be  carried  so  far  as  to  reduce  a taxing  statute 
to  empty  declarations,  to  require  that  to  be 
done  which  the  law  does  not  authorize,  or  to 
violate  a fundamental  principle  upon  which  the 
government  is  founded  and  operated." 

A further  statement  of  the  rule  of  construction  is  found  in 

51  Am.  Jur.  Section  316,  page  366: 

"Although  it  is  sometimes  broadly  stated  either 
that  tax  laws  are  to  be  strictly  construed  or, 
on  the  other  hand,  that  such  enactment  are  to 
be  liberally  construed,  this  apparent  conflict 
of  opinions  can  be  reconciled  if  it  is  borne 
in  mind  that  the  correct  rule  appears  to  be 
that  where  the  intent  or  meaning  of  tax  statutes, 
or  statutes  levying  taxes,  is  doubtful,  they 
are,  unless  a contrary  legislative  intention 
appears,  to  be  construed  most  strongly  against 
the  government  and  in  favor  of  the  taxpayer 
or  citizen.  Any  doubts  as  to  their  meaning  are 
to  be  resolved  against  the  taxing  authority 
and  in  favor  of  the  taxpayer,  or,  as  it  is 
sometimes  put,  the  person  upon  whom  it  is 
sought  to  impose  the  burden.  * * *" 

The  rule  of  construction  is  also  stated  in  47  C.J.S.,  Sec. 

53,  page  173,  as  follows: 

"As  a general  rule  Internal  revenue  laws  are 
to  be  construed  liberally  in  favor  of  the 
taxpayer,  and  strictly  or  most  strongly 
against  the  government;  and  doubts  concerning 
their  interpretation  or  application  must  be 
resolved  most  strongly  against  the  government 
and  in  favor  of  the  taxpayer.  Before  the 
property  of  a citizen  can  be  taken  under  the 
exercise  of  the  taxing  power  it  is  necessary 
that  the  statute  be  clear  and  unambiguous. 

The  rule  applies  to  statutes  laying  a tax, 
to  limitation  provisions,  to  words  of  exception 
confining  the  operation  of  the  duty,  and  to 
remedial  statutes  intended  to  grant  relief  to 
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taxpayers,  although  It  has  been  held  that  a 
statute  relative  to  the  recovery  of  taxes  paid 
must  be  strictly  construed,  as  It  Is  In 
derogation  of  the  sovereign  immunity  from 
suit.  Also  laws  for  the  redemption  of  property 
from  sales  for  taxes  have  been  construed  favorably 
to  the  owner  of  the  land. 

"The  rule  of  liberal  construction  in  favor  of  the 
taxpayer  does  not,  however,  require  the  court  to 
reject  the  plain  and  reasonable  meaning  of  a 
statute,  or  change  the  rule  considered  supra 
Sec.  51,  that  the  language  used  must  be  given  its 
usual  and  ordinary  meaning.  The  revenue  acts  should 
receive  a fair,  reasonable,  and,  according  to  some 
authorities,  liberal  construction  such  as  will  not 
endanger  public  interests,  and  so  as  effectually  to 
accomplish  their  purpose,  and  not  permit  evasions 
on  merely  fanciful  and  unsubstantial  distinctions 
or  make  the  statute  a practical  nullity  on  account 
of  the  ease  of  its  evasions." 

Gift  taxes  are  defined  in  47  C.J.S.,  Sec.  504,  page  732,  as 
follows : 

"The  Internal  Revenue  Code,  26  U.S.C.A.  Sec. 

1000,  and  similar  statutes,  impose  a tax  on 
the  transfer  by  any  individual  of  property 
by  gift.  This  tax  is  not  a direct  tax  on 
property  as  such,  and  its  imposition  does 
not  rest  on  general  ownership;  but  it  is 
an  excise  on  the  use  made  of  property,  on 
the  exertion  of  the  privilege  of  transmitting 
title  by  gift.  The  gift  and  estate  tax  laws, 
as  discussed  supra  Sec.  478  are  closely  related 
and  the  gift  tax  serves  to  supplement  the  estate 
tax.  The  gift  tax,  however,  was  passed  not  only 
to  prevent  estate  tax  avoidance,  but  also  to 
prevent  income  tax  avoidance  by  reducing  yearly 
income  and  thereby  escaping  the  effect  of  pro- 
gressive surtax  rates." 

Estate  taxes  are  nbt  deductible  now  on  federal  Income  tax 
returns  but  under  prior  statutes  federal  estate  taxes  were  deductible 
in  computing  the  net  income  of  an  estate  because  the  federal  statute 
allowing  the  deduction  of  all  taxes  paid  by  the  taxpayer  did  not 
exclude  estate  taxes.  Such  taxes  are  deductible  only  by  the 
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personal  representative  of  the  decedent,  and  not  by  a beneficiary  or 
legatee  of  the  estate  (see  cases  cited  in  47  C.J.S.,  Sec.  349,  page 
510,  footnote  95). 

27  Am.  Jur.  Sec.  11,  page  369,  says: 

"The  amount  paid  or  payable  as  inheritance, 
estate  or  successive  taxes  was  formerly  deductible 
in  computing  the  Federal  income  tax  of  a decedent's 
estate,  and  in  some  instances,  in  computing  the 
tax  of  individual  beneficiaries.  But  such  deductions 
are  now  denied  by  an  express  statutory  provision. 

"In  the  absence  of  statutory  provisions  expressly 
denying  a deduction  on  account  of  inheritance, 
estate  or  succession  taxes,  the  amount  paid  or 
payable  in  respect  of  such  taxes  has  been  held 
deductible  in  computing  the  state  income  tax  of 
a decedent's  estate." 

The  leading  case  on  the  question  whether  or  not  an  estate 
tax  could  be  deducted  on  an  income  tax  return  of  the  estate  prior 
to  the  enactment  of  the  federal  revenue  laws  excluding  the  deduction 
of  estate  taxes  on  income  tax  returns  was  the  case  of  U.S.  v. 
Woodward,  41  S.C.  615,  256  U.S.  632,  65  L.  Ed.  1131,  in  which  the 
Supreme  Court  of  the  United  States  said: 

"The  solution  of  the  question  turns  en- 
tirely upon  the  statutory  provisions 
under  which  the  two  taxes  were  severally 
collected.  The  Act  of  1918,  by  Secs. 

210,  211,  and  219,  subjects  the  net  income 
'received  by  estates  of  deceased  persons 
during  the  period  of  administration  or 
settlement’  to  an  income  tax  measured  by 
fixed  percentages  thereof;  by  Secs.  212  and 
219  requires  that  the  net  income,  as  defined 
in  Sec.  213,  and  making  the  deductions  named 
in  Sec.  214,  and  by  Sec.  214  makes  express 
provision  for  the  deduction  of  'taxes  paid 
or  accrued  within  the  taxable  year,  imposed 
(a)  by  the  authority  of  the  United  States, 
except  income,  war-profits  and  excess-profits 
taxes.'  This  last  provision  is  the  Important 
one  here.  It  is  not  ambiguous  but  explicit, 
and  leaves  little  room  for  construction. 
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The  words  of  Its  major  clause  are  comprehensive 
and  include  every  tax  which  is  charged  against 
the  estate  by  the  authority  of  the  United 
States.  The  excepting  clause  specifically 
enumerates  what  is  to  be  excepted.  The 
implication  from  the  latter  is  that  the  taxes 
which  it  enumerates  would  be  within  the  major 
clause  were  they  not  expressly  excepted,  and 
also  that  there  was  no  purpose  to  except 
any  others.  Estate  taxes  were  as  well  known  at 
the  time  the  provision  was  framed  as  the  ones 
particularly  excepted.  Indeed,  the  same  act, 
by  Secs.  400-^10,  expressly  provides  for  their 
continued  imposition  and  enforcement.  Thus, 
their  omission  from  the  excepting  clause  means 
that  Congress  did  not  intend  to  except  them. 

"The  Act  of  1916  calls  the  estate  tax  a 'tax,' 
and  particuarly  denominates  it  an  'estate  tax.' 

This  court  recently  has  recognized  that  it  is  a 
duty  or  excise,  and  is  imposed  in  the  exertion 
of  the  taxing  power  of  the  United  States.  New  York 
Trust  Co.  v,  Eisner,  256  U.S.  3^5,  ante,  963, 

16  A.L.R.  660,  ^1  Sup.  Ct.  Rep.  506.  It  is  made 
a charge  on  the  estate,  and  is  to  be  paid  out  of 
it  by  the  administrator  or  executor,  substantially 
as  other  taxes  and  charges  are  paid.  It  becomes 
due  not  at  the  time  of  the  decedent's  death,  as 
suggested  by  counsel  for  the  government,  but  one 
year  thereafter,  as  the  statute  plainly  provides. 

It  does  not  segregate  any  part  of  the  estate  from 
the  rest,  and  keep  it  from  passing  to  the  administrator 
or  executor  for  purposes  of  administration,  as 
counsel  contend,  but  is  made  a general  charge  on 
the  gross  estate,  and  is  to  be  paid  in  money  out 
of  any  available  funds,  or,  if  there  be  none,  by 
converting  other  property  into  money  for  the  purpose. 

"Here  the  estate  tax  not  only  'accrued,'  which 
means,  became  due,  during  the  taxable  year  of 
1918,  but  it  was  paid  before  the  income  for  that 
year  was  returned  or  required  to  be  returned. 

When  the  return  was  made,  the  executors  claimed 
a deduction  by  reason  of  that  tax.  We  hold  that, 
under  the  terms  of  the  Act  of  1918,  the  deduction 
should  have  been  allowed." 
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This  case  was  cited  with  approval  in  the  case  of  Farmer's  Loan 
and  Trust  Company  vs.  United  States,  9 Fed.  688,  l.c.  690,  in  which 
the  court  said: 

"In  providing  for  the  deduction  of  'taxes  paid 
within  the  taxable  year,'  the  statute  in  an  exempting 
clause  enumerates  what  taxes  are  to  be  excepted, 
which  implies  a purpose  not  to  exceDt  others.  U.S. 
v.  Woodward,  256  U.S.  632,  41  S.  Ct . 615,  65  L.  Ed. 

1131.  Such  taxes  as  those  here  in  question  are  not 
within  the  exception,  and  the  courts  cannot  add 
exceptions  to  those  specifically  enumerated  by 
Congress.  The  executors  were  required  to  pay 
the  taxes  as  an  incident  in  the  administration 
and  settlement  of  the  estate.  They  were  paid, 
not  for  the  account  of  the  devisee  and  legatees, 
but  in  reality  for  the  decedent's  account  as  a 
tax  upon  her  right  to  transmit.  * 1 *" 

30  Am.  Jur. , Sec.  3,  page  109,  states  in  part  as  follows: 

"The  words  of  a revenue  statute  are  generally 
interpreted  in  their  ordinary  and  accepted 
meaning;  and  such  a statute  is  to  be  given  a 
sensible  construction.  But  the  courts  cannot 
supply  omissions  in  internal  revenue  laws." 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  regulation, 
promulgated  by  the  Department  of  Revenue  and  filed  with  the 
Secretary  of  State  on  January  5,  1950,  in  which  estate  taxes  and/or 
gift  taxes  are  not  allowed  as  a deduction  in  connection  with  a 
state  income  tax  return,  is  invalid  and  beyond  the  power  of  the 
Department  of  Revenue.  Federal  estate  taxes  may  be  deducted  on  the 
state  income  tax  return  of  the  estate  paying  such  taxes.  Gift 
taxes  may  be  deducted  on  a state  income  tax  return  by  the  taxpayer 
paying  the  gift  taxes. 


Respectfully  submitted. 


APPROVED: 

STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


INCOME  TAX: 

LIMITATION  OF  ACTION: 


Under  Laws  of  Mo.,  1949,  page  611, 
section  11363,  enlarging  the  period 
of  limitation  during  which  an  assess- 
ment of  state  income  tax  could  be  made  from  three  to  four  years, 
the  four  year  period  becomes  applicable  to  those  taxpayers  who 
were  subject  to  an  assessment  under  the  three  year  limitation  at 
the  effective  date  of  the  amendment  on  April  14,  1950,  but  this 
enlargement  of  the  period  of  limitation  does  not  revive  the 
possibility  of  an  assessment  which  has  been  barred  under  the 
three  year  limitation  before  the  section  was  amended. 

October  18,  1950 


Mr.  T.  R.  Allen 
Supervisor,  Income  Tax 
State  Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
official  opinion  from  this  office  reading  as  follows: 

"In  connection  with  the  administration  of  the 
Missouri  State  Income  Tax  Law  under  Section 
143.240,  Revised  Statutes  1949  (11363,  A.L. 

1945  p.  1881,  A.L.  1949  p.  611)  which  changed 
the  Statute  of  Limitation  from  three  to  four 
years.  The  ruling  in  respect  to  this  section 
of  the  new  law  is  desired  as  to  when  this  may 
be  applied. 

"The  new  law  which  was  passed  in  the  1949  Gen- 
eral Assembly  became  effective  April  14,  1950. 

It  is  the  contention  of  this  department  that 
this  extension  of  the  Statute  of  Limitation  may 
be  applied  to  the  1947  years,  as  the  law  was 
passed  and  became  effective  before  the  Statute 
of  Limitation  under  the  old  law  had  expired  in 
connection  with  the  1947  year. 

"I  will  appreciate  you  giving  this  your  prompt 
attention  as  it  seriously  affects  the  limitation 
of  time  which  this  department  has  to  make  on 
adjustments  for  1947." 
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Laws  of  Missouri,  1949,  p.  611  (amending  R.  S.  Mo.  1939, 
section  11363,  as  amended  by  Laws  of  Mo.  1945,  p.  1881)  reads  as 
follows : 


"In  case  any  taxpayer  shall  fail  to  make  return 
as  required  by  law,  the  director  of  revenue  shall 
have  authority  to  estimate  the  amount  of  such 
taxpayer's  income,  from  such  sources  as  he  may 
be  able  to  obtain  including  the  business,  rec- 
ords and  books  of  any  taxpayer,  which  business, 
records  and  books , the  director  of  revenue  is 
hereby  given  the  right  to  examine  during  the 
usual  business  hours  at  any  time  within  four 
years  after  the  return  of  such  taxpayer  is  re- 
quired by  law  to  be  filed,  and  the  director  of 
revenue  shall  thereupon  make  the  assessment  in- 
cluding all  penalties  provided.  At  any  time  with- 
in four  years  after  any  return  shall  have  been 
filed  the  director  of  revenue  shall  have  the  right 
to  examine,  during  the  usual  business  hours,  the 
business,  records  and  books  of  any  individual, 
corporation,  joint  stock  company,  joint  stock  as- 
sociation or  partnership,  and  to  issue  a credit 
slip  to  any  taxpayer,  if  more  tax  has  been  paid 
than  legally  due,  which  credit  shall  be  taken  as 
deduction  of  the  succeeding  tax  or  taxes  based  on 
incomes  to  the  extent  of  such  credit,  and  to  deter- 
mine any  deficiency  not  returned  by  the  taxpayer; 
and  thereupon  the  director  of  revenue  shall  make 
an  additional  assessment  including  all  penalties 
provided:  Provided , in  case  of  overpayment  of  tax, 

the  taxpayer  shall  not  be  precluded  from  any  other 
remedy  now  or  hereafter  available.  The  director 
of  revenue  and  his  deputies  shall  have  power  to 
take  and  administer  all  oaths  specifically  required 
under  any  provisions  relating  to  taxes  based  on  in- 
come. Wherever  the  term  director  or  director  of 
revenue  is  used  pertaining  to  the  assessment,  levy, 
collection  or  payment  of  taxes  based  on  incomes  it 
shall  mean  director  of  revenue  or  his  deputies  duly 
authorized  by  him." 

As  pointed  out  in  your  letter,  this  section  changes  the  period 
of  limitation  during  which  an  assessment  may  be  made  from  three  years 
to  four  years.  After  the  expiration  of  this  period,  although  the  tax 
liability  is  not  destroyed,  the  remedy  for  enforcing  it  is  no  longer 
available.  The  theory  of  a statute  of  limitations  is  that  it  does 
not  affect  the  right  but  destroys  the  remedy.  (Boyce  v.  Mo.  Pac.R.R. 
68  S.W.  920,  168  Mo.  583) . 
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In  the  early  case  of  Ryans  v.  Boogher  (69  S.W.  1048,  169  Mo. 
673)  we  find  the  Missouri  State  Supreme  Court  saying: 

"Statutes  of  limitation,  which  affect  the 
remedy  only  are  subject  entirely  to  the  will 
of  the  Legislature  and  it  may  repeal  them  in 
toto  or  fix  a different  limitation  at  any  time 
before  the  bar  becomes  complete,  and  if  the 
latter,  then  the  new  limitation  must  control." 

In  the  recently  decided  case  of  Wentz  v.  Price  Candy  Co. 

(175  S.W.  (2d)  852,  352  Mo.  1)  the  Supreme  Court  of  Missouri  said: 

"A  statute  which  affects  only  the  remedy  may 
properly  apply  to  a cause  of  action  which  has 
already  accrued  and  is  existing  at  the  time  the 
statute  is  enacted.  Ordinary  statutes  of  limita- 
tion are  held  to  affect  the  remedy  only.  The  prin- 
ciple is  well  settled  that  the  period  of  limitation 
prescribed  by  such  statutes  may  be  enlarged  and  be- 
come applicable  to  existing  causes  of  action,  but  an 
enlargement  of  the  period  of  limitation  may  not  re- 
vive a cause  of  action  which  has  been  barred  under 
the  limitation  as  it  previously  existed^  Annotation , 

46  A.L.R.  1101 . It  is  the  rule  in  this  state  that  a 
statute  dealing  only  with  procedure  or  the  remedy  applies, 
unless  the  contrary  intention  is  expressed,  to  all  ac- 
tions falling  within  its  terms  whether  commenced  before 
or  after  the  enactment.  Clark  v.  Kansas  City  St.  L.  and 
C.R.  Co.,  219  M.  524,  118  S.W.  40;  Aetna  Ins.  Co.  v. 
O'Malley,  342  Mo.  800,  118  S.W. 2d  3."  (Emphasis  ours.) 

Again  in  1944,  the  Supreme  Court  said  in  the  case  of  State 
ex  rel.  Bier  v.  Bigger  (178  S.W. 2d  347,  l.c.  350): 

"In  that  case  (Wentz  v.  Price  Candy  Company  cited 
supra)  we  held  that  the  extension  of  the  period 
of  limitation  by  amendment  of  a statute  would  ex- 
tend an  existing  cause  of  action  which  had  not  ex- 
pired at  the  time  of  the  amendment." 

From  the  foregoing  decisions  from  our  State  Supreme  Court  it 
is  the  opinion  of  this  office  that  the  extension  of  the  period  of 
limitation  by  amendment  of  the  statute  would  extend  the  existing 
period  during  which  an  assessment  could  be  made,  but  if  the  period 
of  limitation  had  expired  at  the  effective  date  of  the  amendment 
on  April  14,  1950,  then  the  lengthened  period  would  not  serve  to 
renew  the  cause  which  had  been  barred  by  the  three  year  limitation. 
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The  three  year  period  of  limitation  prescribed  by  the  statute 
is  enlarged  to  four  years  and  becomes  applicable  to  those  taxpayers 
who  were  subject  to  an  assessment  under  the  three  year  limitation; 
but  this  enlargement  of  the  period  of  limitation  does  not  revive  the 
possibility  of  an  assessment  which  has  become  barred  under  the 
limitation  as  it  previously  existed. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  under  the  Laws  of  Mis- 
souri, 1949,  p.  611,  Section  11363,  which  enlarged  the  period  of 
limitation  during  which  an  assessment  of  state  income  tax  could  be 
made  from  three  to  four  years,  the  four  year  period  becomes  appli- 
cable to  those  taxpayers  who  were  subject  to  an  assessment  under 
the  three  year  limitation  at  the  effective  date  of  the  amendment 
on  April  14,  1950;  but  this  enlargement  of  the  period  of  limitation 
does  not  revive  the  possibility  of  an  assessment  which  has  already 
been  barred  under  the  three  year  limitation  before  the  section 
was  amended . 


Respectfully  submitted, 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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BUILDINGS : 


CONTRACTS: 


State  is  liable  only general  contractor  and  not 
to  sub-contractors  under  construction  contracts. 


February  3,  1950 


Honorable  Fred  Appleton 
Director 

Division  of  Public  Buildings 
Jefferson  City* ! Missouri 

Dear  Mr.  Appleton: 
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This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows: 


"The  Infirmary  Building  in  Nevada,  Missouri, 
is  contracted  by  Seth  E.  Giem  and  Associates. 

They  have  completed  this  building  and  now  only 
await  final  inspection  and  payment, 

"Now  that  the  contractor  is  nearing  completion, 
we  have  a request  from  the  excavation  sub- 
contractor that  he  be  allowed  an  extra  for  ap- 
prosimately  $7*619. 3£.  We  desire  that  you 
study  tliis  matter  to  see  if  we  owe  the  sub- 
contractor this  money. 

"This  job  was  started  during  Mr.  Powell’s 
supervision  and  on  my  first  visit  to  the  site 
the  contractor  was  requesting  a location  where 
he  could  get  earth  in  order  to  fill  around  the 
building.  At  that  time  there  was  no  question 
as  to  whether  the  contractor  would  be  paid  extra 
for  the  dirt,  for  by  that  time  it  was  decided 
that  the  contour  plans  used  were  off  approximately 
two  feet.  Tills  matter  has  never  been  presented 
in  the  form  of  a bill  until  approximately  20  days 
ago. 

"I  wish  to  state  the  fund  for  this  building  has 
been  re-appropriated;  however,  there  remains  less 
than  $2,000.00  in  this  fund,  so  it  would  be  im- 
possible to  pay  for  the  actual  excavation  with 
the  funds  we  have  available. 


"I  would  like  to  call  your  attention  to  the  para- 
graph on  ’EXTRA  WORK’,  Page  SC-2,  ’No  extra  work 


Honorable  Fred  Appleton 


shall  be  done  until  this  written  order  is  r©- 
ceived. • At  no  time  during  the  progress  of 
this  job  had  the  change  order  been  negotiated 
for  this  excavation* 

’’For  further  reference.  Page  A-l  on  ’EXCAVATION* 
end  of  paragraph  5*  ’The  elevations  as  shown  on 
the  drawings  is  assumed  roclc  levels  as  based  on 
test  hole  data  indicated  on  the  site  plan*  More 
or  less  depth  of  excavation  other  than  that  call- 
ed for  by  the  drawings  will  be  adjusted  on  the 
basis  of  unit  price**  Paragraph  7#  'SURVEYS  -The 
contour  plans  of  the  site  show  the  present  eleva- 
tion of  top  surface  of  materials  at  Intervals 
spaced  throughout  the  site.  The  surface  eleva- 
tions were  obtained  from  actual  surface  of  the 
site  and  from  the  best  attainable  information, 
but  the  owner  will  assume  no  responsibility  for 
same.  Acceptance  of  the  data  given  on  the  draw- 
ings shall  be  done  at  the  contra  tor's  risk  and 
responsibility. * 

”1  cannot  allow  an  extra  for  tie  full  amount  of 
#7 #619, 35,  due  to  the  fact  that  this  fund  does 
not  have  sufficient  revenue  to  cover. 

"I  would  appreciate  greatly  if  you  would  study 
the  specifications  and  determine  whether  the 
State  is  liable  for  this  extra  excavation  claim- 
ed by  the  sub-contractor.” 

We  have  examined  the  various  documents  which  form  the 
contract  between  Seth  E.  Giem  and  Associates,  the  general  con- 
tractor, and  the  State  of  Missouri.  The  liability  of  the  State 
for  any  extras  must  be  founded  on  the  contract  between  the 
State  and  the  contractor.  The  sub-contractor's  rights  under 
this  contract  are  only  derivative,  and  Ms  right  to  recover 
must  be  considered  in  the  light  of  the  provisions  of  his  con- 
tract with  the  general  contractor. 

Article  l6  of  the  contract  between  the  State  of  Missouri 
and  the  general,  contractor  states  as  follows: 

"Article  l6.  THE  CONTRACT  DOCUMENTS— The 
general  conditions  of  the  contract,  the 
specifications  and  the  drawings,  together 
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with  this  agreement,  form  the  contract,  and 
they  are  as  fully'  a part  of  the  contract, as 
if  thereto  attached  or  herein  repeated.  The 
following  is  m enumeration  of  the  specifica- 
tions and  drawings*  " 

On  page  GO-1  of  the  Specifications  is  to  be •found 
the  following  provisions 

nA,l »A.  GKMSRAL  00 EDITIONS s The  general  con- 
ditions in  accordance' Wth’ "tbs  standard  form 
of  the  American  Institute  of  Architects,  a 
copy  of  which  may  be  se©  at  the  office  of 
the  Architects,  are  to  be  considered  as  part 
of  this  contract  as  if  included  herewith,  to- 
gether with  the  other  general  conditions  set 
forth  in  these  specif leatiohs." 

The  general  conditions  in  the  standard  form  of  the 
American  Institute  of  Architects  of  the  contract  for  the  con- 
struction of  buildings  may  be  found  in  Modern  Legal  Forms, 
Volume  1,  Section  17o2,  pocket  supplement.  A portion  of  Sec- 
tion 36  of  the  standard  form  is  as  follows* 

"Nothing  contained  in  the  contract  documents 
shall  create  any  contractual  relation  between 
any  subcontractor  and  the  owner. ,M 

Where  a contractor  sublets  a contract,  and  there  is, 
as  here,  no  contractual  relationship  between  the  owner  and 
the  sub-contractor,  tlx©  latter  cannot  pass  by  the  contractor, 
hia  immediate  employer,  and  sue  the  owner  for  an  amount  due 
him  on  the  contract.  This  is  true  despite  the  fact  that  the 
work  is  done  under  the  direction  and  in  accordance  with  plans 
furnished  by  the  owner.  (Baker  vs.  Me Murry  Contracting  Com- 
pany, 223  S.W.  1|5). 

Since  the  claim  presented  is  one  by  the  sub-contractor, 
it  is  not  necessary  to  discuss  the  possible  liability  of  the 
State  to  tbs  general  contractor.  If  the  sub-contractor  is  en- 
titled to  recover  for  any  extra  work,  the  liability  therefor 
is  that  of  the  general  contractor  and  not  that  of  the  State  of 
Missouri. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
the  State  of  Missouri  is  not  liable  to  the  sub-contractor  . 
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for  extra  work  don©  by  the  subcontractor  in  qonneetlon 
with  the  construction  of  the  infirmary  building  at  State 
Hospital  #3,  Nevada,  Missouri* 


Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED : 


77  17  TAYLOR 

Attorney  Genejj, 
JRBslr 


PENITENTIARY:  Watchmen  employed  by  Industrial  Department 

HOURS  OF  LABOR:  of  Missouri  State  Penitentiary  not  within 
WATCHMEN:  provisions  of  Section  9039,  R.  S.  Mo.  1939, 

setting  maximum  daily  and  weekly  hours  of 
work. 


February  16,  1950 


| FILED 

Mr . H . P . Andrae 
Representative  of  Cole  County 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department,  read- 
ing as  follows: 

"As  Representative  of  Cole  County, 

Missouri,  I have  been  requested  on  num- 
erous occasions  by  certain  employees  of 
the  Industrial  Department  of  the  Missouri 
State  Penitentiary  to  introduce  a bill 
in  the  Legislature  limiting  the  hours  of 
work  to  eight  hours  per  day  or  a maximum 
of  fifty-six  hours  per  week  for  watch- 
men employed  by  the  Industrial  Depart- 
ment of  the  institution  as  is  provided 
in  the  above  mentioned  Section  for  guards 
and  turnkeys.  (Section  9039,  R.  S.  Mo.  1939) 

Such  watchmen  are  now  required  to  work 
twelve  hours  per  day,  seven  days  per  week. 

"However,  I have  never  been  able  to  con- 
vince myself  of  the  necessity  for  such 
action  as  it  appears  probable  that  it  was 
the  intention  of  the  Legislature  in  en- 
acting Section  9039  , Revised  Statutes  of 
Missouri,  1939,  to  include  guards,  turnkeys 
and  any  other  person  or  persons  performing 
similar  or  like  services,  which  should 
include  night  watchmen  employed  in  the 
Industrial  Department  of  the  institution, 
under  the  provisions  of  this  statute. 

"I  will,  therefore,  appreciate  your 
opinion  as  to  whether  or  not  under  the 
terms  of  this  statute  watchmen  in  the 
Industrial  Department  of  the  Missouri 
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State  Penitentiary  are  required  to  work 
more  than  eight  hours  per  day,  or  fifty- 
six  hours  per  week,  or  whether  they  are 
included  within  the  provisions  of  that 
statute . 

"I  might  further  add  that  unquestionably 
the  act  of  the  1945  Session  of  the  Legis- 
lature, entitled  'State  Merit  System  Act', 
Laws  of  Missouri,  1945,  pages  1157  et  seq. 
repealed  by  implication  that  provisions 
of  the  present  Section  9039  would  respect 
the  payment  of  the  salary  provided  therein. 
Moreover,  Section  2b  of  the  Merit  System 
Act,  found  on  page  1158,  Laws  of  Missouri, 
1945,  specifically  includes  employees  of 
the  State  Department  of  Corrections,  and 
Section  15  of  the  Act,  found  on  pages 
1165  and  1166,  Laws  of  Missouri,  1945, 
provide  the  method  whereby  a plan  shall 
be  provided  for  each  of  the  various 
employees  referred  to  in  Section  2b  of  the 
Act.  However,  Section  9039  has  not  been 
repealed  in  its  entirety  by  the  Legislature. 

"I  will  sincerely  appreciate  your  fur- 
nishing me  your  opinion  on  this  matter  in 
order  that  I may  be  guided  accordingly." 

Section  9039,  Revised  Statutes  of  Missouri,  1939, 
vides  in  part  as  follows: 

"All  turnkeys  and  guards  shall  receive 
for  their  services  the  sum  of  one  hundred 
thirty-five  dollars  per  month  and  no  guard 
or  turnkey  or  any  other  person  or  persons 
performing  similar  or  like  services  shall 
be  compelled  to  work  more  than  eight  hours 
per  day,  and  any  such  employee  shall  not 
work  more  than  fifty-six  hours  per  week, 
and  all  watchmen  shall  receive  one  hundred 
and  fifteen  dollars  ($115.00)  per  month; 
and  provided  further , that  nothing  in 
this  section  shall  apply  to  any  penal 
institution  in  this  State  other  than  the 
Penitentiary.  Nothing  herein,  however, 
shall  be  construed  as  to  prevent  the  com- 
mission of  the  department  of  penal  insti- 
tutions from  suspending  the  operation  of 
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such  rule  fixing  the  time  of  regular  daily 
service  of  employees  in  case  of  emergencies , 
and  said  commission  shall  have  full  power 
to  determine  the  existence  and  duration 
of  such  emergencies,  and  its  finding  in 
respect  thereto  shall  not  be  subject  to 
review  by  any  other  power." 

Turnkey  is  defined  as  follows  in  Funk  and  Wagnall's 
New  Standard  Dictionary: 

"one  who  has  charge  of  the  keys  of  prison 
doors;  a keeper,  jailer." 

Guards  at  the  penitentiary,  of  course,  are  those  who  have  the 
convicts  under  their  supervision.  We  believe,  therefore, 
that  the  persons  performing  services  similar  or  like  those 
of  a turnkey  or  guard  are  those  persons  who  are  in  charge  of 
and  supervise  convicts. 

We  are  informed  by  the  Superintendent  of  Industries  of 
the  Missouri  State  Penitentiary  that  the  watchmen  employed 
by  such  division  do  not  supervise  or  have  charge  of  any 
convicts,  but  their  duties  consist  only  in  keeping  a watch 
over  the  physical  properties  of  the  penitentiary  and  in  main- 
taining a guard  against  fires  and  other  hazards. 

Therefore,  we  believe  that  the  watchmen  employed  by 
the  Industrial  Department  of  the  Missouri  State  Penitentiary 
do  not  perform  services  similar  to  or  like  the  services  per- 
formed by  turnkeys  and  guards,  and  that  the  limitation  re- 
lating to  maximum  daily  and  weekly  hours  of  work  of  turnkeys 
and  guards  and  persons  performing  similar  or  like  services 
does  not  apply  to  such  watchmen.  We  believe  this  view  to 
be  borne  out  by  the  fact  that  in  the  sentence  in  Section  9039 
quoted  supra,  which  makes  a provision  for  maximum  daily  and 
weekly  hours  worked  by  turnkeys  and  guards  and  those  per- 
forming similar  or  like  services,  that  "watchmen"  are 
mentioned  and  no  reference  is  made  limiting  the  daily  or 
weekly  hours  to  be  worked  by  such  watchmen. 

Since  we  have  ruled  that  "watchmen"  are  not  affected  by 
the  limitation  on  daily  or  weekly  hours  of  work,  contained 
in  Section  9039,  we  deem  it  unnecessary  to  discuss  Section 
32  of  the  Merit  System  Act,  Laws  of  Missouri,  1945,  p.  1157, 
providing  that  the  regulations  shall  provide  for  the  hours 
of  work,  holidays,  attendance  and  leaves  of  absence  in 
the  various  classes  of  positions  subject  to  the  Merit  System 
Act. 
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CONCLUS ION 

It  is  the  opinion  of  this  department  that  the  limi- 
tation upon  maximum  hours  to  be  worked  daily  or  weekly  at 
the  Missouri  State  Penitentiary  by  turnkeys  or  guards,  or 
persons  performing  similar  or  like  services,  does  not  apply 
to  watchmen  employed  by  the  Industrial  Department  of  the 
Missouri  State  Penitentiary. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


PUBLIC  BUILDINGS:  Law  relating  to  fixtures. 

, r * • 


March  1,  1950 


Honorable  P'red  Appleton 
Director 

Division  of  Public  Buildings 
Jefferson  City,  Missouri 

Dear  Mr.  Appleton: 


FILED 


This  is  in  reply  to  your  request  for  an 
opinion  which  reads  as  follows: 


"I  would  appreciate  having  your  opinion 
in  reference  to  the  rights  of  the  pre- 
sent owners  or  lessee  in  removing  cer- 
tain fixtures  and  appurtenances  from 
the  buildings  under  condemnation  pro- 
ceedings on  the  proposed  site  for  the 
new  state  office  building,  more  par- 
ticularly described  as  plumbing  fix- 
tures and  furnaces,  also  the  gasoline 
pumps,  tanks  and  hydraulic  lift  located 
on  the  site  of  the  Cities  Service  Ser- 
vice Station. 


"If  the  State  has  the  right  to  claim 
the  above  mentioned  items,  it  will  of 
course  add  to  the  sale  value  of  build- 
ings involved." 

In  the  case  of  State  vs.  Haid,  59  S.17.  (2d) 
1057*  the  law  in  Missouri  relative  to  the  removal  of 
fixtures  on  property  involved  in  condemnation  proceed- 
ings is  set  out  as  follows,  l.c.  1059s 

"In  the  case  at  bar,  the  house,  barn, 
and  fences,  being  fixtures  to  the  land 
condemned,  would  pass  to  the  condemnor 
unless  there  was  an  agreement  between 
the  parties  that  such  fixtures  would 
be  reserved  by  the  owner  and  not  taken 
into  consideration  in  the  condemnation 
proceeding.  City  of  St.  Louis  v.  St. 
Louis,  I.M.  & S.  Railway  Co.,  266  Mo. 
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694,  182  S.W.  750,  75k,  L.R.A.  1916D, 

713*  Ann.  Cas.  I918B,  OGl.  Evidently 
such  an  agreement  was  made,  because 
the  opinion  of  the  Court  of  Appeals 
states  that  the  house,  barn,  and  fences 
were  not  condemned.  Such  a tiling  could 
not  have  happened  except  by  agreement 
of  the  parties  because  the  fixtures  were 
a part  of  the  realty  and  could  not  be 
separated  therefrom  except  by  agreement. 

City  of  Kansas  v.  Horse,  105  Mo.  510, 

519#  l6  u.W.  893*  Absent  an  agreement 
between  the  parties,  the  highway  depart- 
ment would  have  been  required  to  pay  for 
the  fixtures  and  remove  them  from  the 
highway  at  its  own  expense.  But  where, 
as  here,  by  agreement  between  the  parties, 
the  landowners  reserve  the  fixtures  and 
remove  them  from  the  highway,  the  cost  of 
such  removal  is  governed  by  the  agreement 
between  the  parties,  either  express  or 
implied,  and  not  by  the  law  governing  the 
assessment  of  damages  in  condemnation.  In 
tills  situation  the  landowner  could  not  re- 
cover the  cost  of  removing  the  fixtures 
from  the  condemned  land  unless  the  agree- 
ment between  the  parties  so  provided.  * -s:- 

\.o  understand  the  facts  to  be  that  there  lias 
been  no  agreoment  between  the  State  and  the  interested 
parties,  with  respect  to  the  removal  of  fixtures.  There- 
fore, v/e  tarn  to  the  general  law  to  determine  whether  or 
not  the  specific  fixtures  mentioned  in  your  request  have 
become  a part  of  the  realty  so  a3  to  pass  title.  Since 
your  request  is  concerned  with  several  different  items 
v.'O  will  consider  them  in  order. 

1)  Plumbing  Fixtures--Furnaces— .In  the  case  of 
Manufacturers  Bank  a;  Trust  Co.  vs.  Lauchli,  118  Fed.  Rep. 
(2d)  607,  the  rule  in  Missouri  is  set  out  as  follows  at 
l.o.  6ll : 


"The  tests  to  determine  whether  a thing  is 
a fixture  are,  in  Missouri,  stated  thus: 

’If  there  be  a question  * «■  as  to  an  agree- 

ment that  it  shall  become  a fixture,  the 
tests  have  been  said  to  be:  (1)  Real  or 
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constructive  annexation  of  the  property 
in  question  to  the  soil)  (2)  adaptation 
of  the  property  in  question  to  the  ordi- 
nary use  or  purposes  of  the  land  to  which 
the  alleged  fixture  is  annexed)  and  (3) 
the  intention  of  the  party  making  the  an- 
nexation to  make  the  property  in  question 
a permanent  accession  to  the  freehold* 

«•  « # And  of  these  three  unities  the  ques- 
tion of  intention  is  said  to  be  controlling.* 
Hatton  v*  Kansas  City,  C.  & S.  Ry*  Co*  253 
Mo.  660,  162  3.W.  227,  233.  The  same  measure 
is  more  concisely  stated  as  'annexation, 
adaption,  and  Intent,  with  the  latter  or- 
dinarily of  paramount  inportance.*  Matt 
v*  Miami  Club  Restaurant,  Ho*  App*,  127 
S.W.  2d  730#  7^-1.  Also  see  American  Clay 
Machinery  Co.  v.  Sedalia  3rick  & Tile  Co., 

174  Mo.  App.  485,  160  S.W.  902. 

" Applying  these  tests,  we  need  spend  little 
effort  upon  the  'adaptation*  test  because 
it  is  clear  that  all  of  them  wore  adapted  to 
and  were  used  in  the  operation  of  the  plant 
although  some  of  them  wore  not  necessary 
therefor*  Also,  the  'intention*  test  is 
not  difficult  because,  with  one  exception 
(•1  Winch  and  Hoist  Tower  with  Motor'), 
they  were  brought  for  and  intended  to  be 
used  permanently  in  connection  with  the 
operation  of  or  with  the  business  of  the 
plant*  Also,  the  mortgage  was  expressly 
upon,  'the  packing  plant  and  property  and 
office'  of  tho  mortgagee  and  was  to  cover 
•all  the  *•  * * ■»  nachinory,  tools,  fixtures, 
equipment  and  appliances  erected  on  or  used 
as  part  of  said  plant,  or  which  may  here- 
after be  so  erected  or  used*' 

"The  'test*  requiring  most  attention  is  that 
of  'annexation*  to  the  realty.  We  think  the 
application  of  this  test  should  be  governed 
by  the  two  practical  considerations  of  (1) 
character  of  physical  annexation  (attachment) 
to  the  plant  having  permanent  usage  in  view. 
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and  (2)  the  effect  upon  the  plant  as  a 
complete  unit  of  the  presence  or  absence 
of  the  particular  thing*  Such  ap plica- 
tion will  eliminate  all  purely  personal 
property  and  will  include  all  attached 
property  reasonably  necessary  to  opera- 
tion of  the  complete  plant  as  it  was  be- 
ing operated  as  a unit* 

Applying  the  tests  of  annexation,  adaptation 
and  intention,  we  believe  that  the  plumbing  and  furnaces 
have. become  a part  of  the  realty*  Most  of  these  items 
are  located  in  the  hotel  property  and  it  is  obvious 
that  they  are  necessary  for  the  operation  of  a hotel 
business* 

In  the  case  of  Frederick  v.  Smith,  111  So*  8I4.7 # 
noted  in  8l  A.L.R*  1 44s#  the  Court  said: 

* ’While  it  is  possible  for  a family 
to  use  a dwelling  house  which  contains 
neither  bathtub  nor  kitchen  sink,  it  can- 
not be  contended  with  reason  that  the  own- 
er of  a dwelling  house  who  has  installed 
therein  such  articles  would  have  the  right 
to  remove  the  same  upon  a sale  of  the 
property  without  reservation* * ” 

In  the  case  of  Ferdinand  vs.  Earle,  134  K*  •*  &03# 
the  Court  held  that  a steam  boiler  installed  in  a build- 
ing, on  premises  subject  to  a mortgage,  as  an  auxiliary 
heating  plant  for  the  building  xn  which  it  was  installed 
and  for  the  purpose  of  heating  a gara  e on  adjoining  props? - 
ty,  was  a part  of  the  realty  on  which  it  was  installed  and 
passed  therewith  to  a purchaser  at  a sale  on  foreclosure  of 
the  mortgage.  The  Court  reached  its  conclusion  after  con- 
sidering the  purpose  of  the  installation  of  the  boiler,  its 
great  weight,  and  its  connection  with  the  water  pipe.  The 
furnaces  in  the  situation  before  us  have  been  installed 
recently  as  a means  of  furnishing  a central  heating  system 
for  the  hotel  building*  Applying  the  test,  we  believe  that 
the  furnaces  have  become  a part  of  the  realty  and  that  title 
thereto  has  passed  to  the  State* 

I 

2)  Trade  Fixtures—*  We  approach  the  problem 
of  the  removal  of  trade  fixtures  in  two  ways.  If  there 
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is  an  agreement  between  the  owners  of  the  property  and 
the  Cities  Servico  Oil  Company  that  corta_n  items  should 
remain  personalty,  it  is  clear  that  they  have  not  been 
compensated  for  in  the  proceedings,  and  that  they  may 
be  removed  from  the  property  by  the  oil  company.  (See 
Pile  vs.  Holloway,  107  S.d.  IO43,  129  Mo.  App.  593) • 
However,  absent  such  an  agreement,  we  must  determine 
whether  or  not  such  items  of  personal  property  have  be- 
come a part  of  the  realty  so  as  to  pass  with  the  realty. 
Referring  again  to  the  test  as  sot  out  in  Manufacturers 
Bank  & Trust  Co.  vs.  Lauchli,  supra,  we  must  determine 
the  status  of  the  particular  items.  Since  we  are  with- 
out facts  to  determine  the  intention  of  the  party  making 
the  annexation,  we  cannot  consider  that  test  and  must  turn 
to  the  annexation  and  adaptation  tests.  As  to  the  annexa- 
tion, it  seems  clear  that  the  hydraulic  lift  and  gasoline 
pumps  may  be  removed  without  substantial  injury  to  the 
freehold.  However,  in  the  case  of  the  tanks,  the  removal 
thereof  would  result  in  a substantial  injury  to  the  free- 
hold and,  therefore,  must  be  held  to  have  been  so  annexed 
that  they  have  become  a part  of  the  realty. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department 
that  the  gasoline  pumps,  taiiks  and  hydraulic  lift  may  be 
removed  by  the  owners  thereof,  but  that  plumbing  fixtures 
and  furnaces  have  become  so  annexod  to  the  realty  that 
title  thereto  passed  to  the  State  in  condemnation  proceed- 
i ngs,  and, Iheref ore , ure  no  longer  the  property  of  the 
former  owners. 

Respectfully  submitted. 


JOHN  R.  BATY 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney, 


JRBiir 


PUBLIC  BUILDINGS:  In  the  construction  and  repair  of  public 

buildings  Missouri  products  must  be  used 
UNIVERSITY:  if  obtainable  at  reasonable  market  prices. 

Discretionary  with  officers  awarding  the 
contract . 


May  15,  1950 


Honorable  Roscoe  Anderson 
Member 

Board  of  Curators  of  the 
University  of  Missouri 
705  Olive  Street 
St.  Louis  1,  Missouri 

Dear  Mr.  Anderson: 

This  is  in  reply  to  your  request  for  an  of- 
ficial opinion  which  reads  as  follows: 

"The  Board  of  Curators  of  the  University 
of  Missouri  request  your  opinion  as  to 
the  following  matter. 

"Pursuant  to  the  appropriation  of  $600,000.00 
for  the  construction  and  equipment  of  a Class- 
room Building,  which  was  made  by  Section 
9.060  of  House  Bill  436,  passed  by  the  65th 
General  Assembly,  bids  for  the  construction 
of  a Classroom  Building  for  the  University 
of  Missouri  have  been  invited,  opened  and 
considered  by  the  Board  of  Curators.  The 
specifications  and  bid  forms  provided  for 
base  proposals  calling  for  the  use  by  the 
contractor  of  Missouri  Carthage  limestone 
for  cut  stone  trim  and  for  an  alternate  pro- 
posal calling  for  the  use  of  Bedford,  Indiana, 
limestone  for  cut  stone  trim.  The  Board  is 
not  purchasing  any  materials,  but  is  letting 
a contract  for  the  completed  building. 

"The  binds  are  in.  The  lowest  and  best  bid 
for  the  completed  building  is  $461,897.00 
if  Missouri  Carthage  limestone  for  the  cut 
stone  trim  is  used,  and  $16,202.00  less, 
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to-wit,  $445,695.00  if  Bedford,  Indiana 
limestone  is  used  for  the  cut  stone  trim. 

The  stones  are  equally  suitable  for  the 
purposes  intended,  to-wit,  trims. 

"In  view  of  the  provisions  of  Chapter 
108,  R.S.  Mo.  1939,  and  particularly  of 
Section  14, 6l8,  is  it  permissible  for  the 
Board  to  accept  the  lower  bid  and  thereby 
save  the  taxpayers  of  Missouri  $16,202.00?" 

Section  14618,  R.S.  Mo.  1939,  is  as  follows: 

"Every  commission,  board,  committee,  of- 
ficer or  other  governing  body  of  the  state, 
charged  with  the  construction  or  repair  of 
public  buildings,  and  every  person  acting 
as  contracting  or  purchasing  agent  for  any 
such  commission,  board,  committee,  officer 
or  other  governing  body  of  the  state,  shall 
purchase  and  use  only  the  products  of  the 
mines,  forests,  and  quarries  of  the  state 
of  Missouri,  when  they  are  found  in  market- 
able quantities  in  the  state,  and  all  such 
materials  contracted  for  shall  be  of  the 
best  quality  and  preference  shall  be  given 
to  such  Missouri  materials  and  labor  where 
same  are  of  a suitable  character  and  can 
be  obtained  at  reasonable  market  prices. 

Any  contract  or  contracts  for  materials 
made  in  violation  of  the  provisions  of  this 
section  shall  be  void  and  in  the  event  of 
the  construction  or  repair  of  public  build- 
ings where  products  of  mines,  forests  and 
quarries  other  than  as  enumerated  above 
are  used,  the  state  auditor  shall  not  audit 
nor  the  state  treasurer  pay  any  warrants 
issued  in  payment  for  said  construction." 

You  will  note  that  Section  14618  makes  it  mandatory 
to  use  Missouri  materials  where  same  are  of  a suitable  char- 
acter and  can  be  obtained  at  reasonable  market  prices.  In 
the  case  now  before  us  you  indicate  that  the  cost  of  the  build- 
ing will  be  less  if  the  Board  uses  Bedford,  Indiana  limestone 
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instead  of  Missouri  Carthage  limestone  for  cut  stone  trim. 

Section  14616,  R.S.  Mo.  1939,  is  a similar  provi- 
sion concerning  the  purchase  of  Missouri  products  by  cer- 
tain officials.  However,  in  Section  14616  the  Legislature 
provided  for  the  use  thereof  when  they  could  "be  secured 
without  additional  cost  over  foreign  products  or  products 
of  other  states.  . . The  Legislature  has  not  seen  fit 

to  place  this  limitation  in  Section  14618.  We  have  been 
unable  to  find  any  decisions  which  directly  interpret  this 
Act  or  similar  statutes  in  the  other  States.  There  have 
been  cases  which  hold  that  such  provisions  do  not  violate 
various  clauses  of  the  Federal  Constitution.  (See  43  Am. 
Jur. , page  747;  State  vs.  Senatobia  Blank  Book  & Stationery 
Co.,  76  So.  258,  and  Ex  parte  Gemmill,  119  Pac.  298.) 

Therefore,  we  now  have  for  interpretation  a statute 
duly  enacted  by  the  Legislature  which  declares  the  public 
policy  of  this  State  to  be  that  Missouri  products  shall  be 
used  in  the  construction  and  repair  of  public  buildings. 

The  only  limitations  on  this  policy  is  that  the  same  must 
be  found  in  marketable  quantities  and  be  obtained  at 
reasonable  market  prices.  Since  there  is  no  absolute  method 
of  determining  these  questions  in  every  instance,  it  must 
be  assumed  that  the  Legislature  intended  to  vest  in  officers 
letting  contracts  for  public  works,  discretion  to  determine 
the  existence  of  these  factors. 

Therefore,  we  must  look  to  the  general  rule  of 
law  concerning  the  exercise  of  discretion  by  officers  in 
the  awarding  of  contracts.  In  43  Am.  Jur.,  page  101,  the 
rule  is  expressed  as  follows: 

"In  accordance  with  the  rule  that  courts 
will  not  in  general  attempt  to  interfere 
with  or  control  the  exercise  of  discre- 
tionary powers,  where  discretion  is  con- 
ferred on  an  officer,  or  board  of  officers, 
to  enter  into  contracts  on  behalf  of  their 
government,  and  that  discretion  has  been 
exercised,  the  courts  will  not  inauire  into 
the  wisdom  or  skill  which  may  have  accom- 
panied the  exercise  of  the  discretion.  But 
the  courts  will  interfere  when  it  appears 
that  officers  have  acted  arbitrarily,  dis- 
honestly, or  beyond  the  reasonable  limits 
of  the  discretion  conferred  upon  them." 
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And,  again,  in  ^3  Am.  Jur.  at  page  78,  the  text 


"Every  public  officer  is  bound  to  perform 
the  duties  of  his  office  honestly,  faith- 
fully, and  to  the  best  of  his  ability,  in 
such  a manner  as  to  be  above  suspicion  of 
irregularities,  and  to  act  primarily  for 
the  benefit  of  the  public.  * * * 

Thus,  it  has  been  made  the  duty  of  certain  officers 
to  exercise  their  discretion  to  determine  whether  or  not 
Missouri  products  for  use  in  the  construction  and  repair 
of  public  buildings  can  be  obtained  at  reasonable  market 
prices . 


The  word  "reasonable"  is  defined  in  Webster's 
New  International  Dictionary,  Second  Edition,  Definition 
2,  as  follows: 

"In  accordance  with  reason;  of  men,  acting, 
speaking,  or  thinking,  under  the  guidance 
of  reason;  Just;  fair-minded;  of  their  acts, 
thoughts,  etc.,  agreeable  to  reason;  not  be- 
yond the  bounds  of  reason,  logic,  probability, 
etc.;  as,  a reasonable  assumption,  decision." 

In  Black's  Law  Dictionary  "market  price"  has  been 
defined  as: 


"The  actual  price  at  which  the  given  commodity 
is  currently  sold,  or  has  recently  been  sold, 
in  the  open  market,  that  is,  not  at  a forced 
sale,  but  in  the  usual  and  ordinary  course  of 
trade  and  competition,  between  sellers  and 
buyers  equally  free  to  bargain,  as  establish- 
ed by  records  of  late  sales." 

Keeping  in  mind  the  admonition  that  words  and  phrases 
used  in  statutes  shall  be  taken  in  their  plain  or  ordinary 
and  usual  sense  we  believe  that  the  above  definitions  may 
be  useful  in  assisting  the  Board  in  determining  whether  or 
not  the  Missouri  products  can  be  obtained  at  reasonable  market 
prices.  At  the  same  time,  however,  the  Board  must  carry  out 
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the  public  policy  as  stated  by  the  Legislature.  There 
are  many  cogent  reasons  for  this  policy  of  using  Missouri 
products  in  the  construction  and  repair  of  public  build- 
ings. The  manufacturers  pay  taxes  to  the  State  and  other 
political  subdivisions,  and  they  employ  Missouri  citizens, 
thus  keeping  in  Missouri  a great  part  of  the  purchase 
price  of  the  materials,  thereby  enhancing  the  public  in- 
terest of  the  people  of  the  State  of  Missouri.  In  view  of 
all  the  above  we  do  not  believe  that  it  can  be  declared 
as  a matter  of  law  that  the  Board  of  Curators  would  be 
acting  arbitrarily  or  beyond  the  limits  of  the  discretion 
conferred  upon  them  by  making  use  of  the  Carthage  limestone 
in  the  building.  At  the  same  time  we  believe  that  it  would 
be  permissible  to  use  the  other  product,  since  it  is  dis- 
cretionary with  the  Board  to  determine  the  reasonableness 
of  the  price. 

It  seems  to  us  therefore  that,  if  the  Board  of 
Curators,  in  the  exercise  of  its  discretion,  determines 
that  the  Carthage  limestone  can  be  obtained  at  reasonable 
market  prices  it  must  accept  the  same.  If  a contrary 
decision  is  reached  it  is  permissible  to  accept  the  lower 
bid  and  effect  a saving  thereby. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department 
that,  if  the  Board  of  Curators  determines  that  Missouri 
materials  can  be  obtained  at  reasonable  market  prices 
it  must  use  the  same  in  the  construction  or  repair  of 
public  buildings.  If  the  Board  determines  that  Missouri 
materials  cannot  be  obtained  at  reasonable  market  prices 
the  Board  may  use  the  products  of  another  State. 

Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS  ) 'Board  of  Directors  of  six  director  school  district ’not 
) authorized  to  determine  right  of  duly  elected  director 
) to  his  new  office* 


March  llj.,  1950 


Honorable  Roderic  R.  Ashby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir: 

The  following  opinion  is  rendered  in  compliance  with  your 
request  of  February  3,  1950,  reading  as  follows* 

"U,  V,  W,  X and  Y are  members  of  Z School 
Board.  A has  been  duly  elected  as  a 
school  board  member.  A does  not  have  a 
State  and  County  Tax  Receipt,  neither  is 
A's  name  on  the  county  tax  books. 

"Should  U,  V,  W,  X and  Y refuse  to  swear 
A in  as  a member  of  the  Z School  Board 
when  A cannot  produce  a tax  receipt  shpw- 
ing  that  A has  paid  a state  and  county 
tax  within  the  preceding  twelve  months?" 

Section  lOlj-69,  R.  S.  Missouri,  1939»  prescribes  the  qualifi- 
cations for  directors  of  a six  director  school  district,  and  reads 
as  follows  * 

"The  qualified  voters  of  the  district 
shall,  annually,  on  the  first  Tuesday 
of  April,  elect  two  directors,  who  are 
citizens  of  the  United  States  resident 
taxpayers  of  the  district,  and  who  shall 
have  paid  a state  and  county  tax  within 
one  year  next  preceding  their  Election 
or  appointment,  and  who  shall  have 
resided  in  this  state  for  one  year  next 
preceding  their  election  or  appointment, 
and  shall  be  at  least  thirty  years  of 
age,  who  shall  hold  their  office  for 
three  years  and  until  their  successors 
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are  duly  elected  and  qualified j and  all 
vacancies  in  the  board  shall  be  filled 
for  the  unexplred  term." 

A school  district  is  a corporation  created  by  statute;  its 
board  of  directors  is  what  the  statute  makes  it,  having  only  such 
powers  and  functions  as  are  expressly  delegated  to  it.  (Consoli- 
dated school  District  No.  6,  Jackson  County  v.  shawhan,  273  S.W. 
182.) 


Section  10l|70,  R.  S.  Missouri,  1939#  aa  re-enacted  Laws  of 
Missouri,  19li-5>,  page  161$#  provides  for  the  organization  of  the 
board  of  directors  of  a six  director  school  district  within  four 
days  after  the  annual  meeting.  In  your  opinion  request  you  dis- 
close that  "A"  has  been  duly  elected  as  a school  board  member 
of  the  school  district  in  question.  Although  Section  IOJ4.69, 

R.  S.  Missouri,  1939#  supra,  prescribes  the  qualifications  for 
directors  of  a six  director  school  district,  we  have  been  unable 
to  find  any  statute  giving  such  directors  the  right  to  challenge 
the  election  of  a duly  elected  director  to  his  office  by  pres- 
cribing and  imposing  a rule  that  he  must  present  a state  and 
county  tax  receipt  showing  that  he  is  a taxpaying  citizen.  In 
the  case  of  Ply  v.  Jackson,  S.W.  (2d)  919#  226  Mo.  App.  2Q3» 
the  Springfield  Court  of  Appeals  in  this  state  wa 3 discussing 
the  proper  method  to  try  title  to  office  in  Missouri,  and  quoted 
approvingly  from  ruling  case  law  as  follows  at  226  Mo.  App.  203, 
1.  c.  211 j 

■»  -:5-  * Quo  warranto  will  lie  only 
when  the  party  proceeded  against  is 
either  a de  facto  or  a de  jure  officer 
in  possession  of  the  office,  and  an 
office  that  is  vacant  Is  in  possession 
of  no  one.  However,  a person  actually 
obtaining  office  with  the  legal  indicia 
of  title  is  legally  in  possession 
thereof,  and  Is  a legal  officer  until 
ousted.  Such  an  incumbent  is  an 
officer  de  facto  if  not  de  jure,  that 
Is,  one  who  Is  in  possession  and  dis- 
charging the  duties  thereof  under 
color  of  authority.  By  color  of  authority 
is  meant  authority,  derived  from  an 
election  or  appointment,  however  irregular 
or  informal,  so  that  the  incumbent  is  not 
a mere  volunteer.  If  the  offioe  is 
actually  filled  by  one  holding  under 
the  legal  Indicia  of  title,  there  can 
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be  no  inquiry  except  upon  quo  warranto, 
and  until  the  incumbent  is  ousted  no  one 
else  can  have  any  enjoyment  of  the 
office,’” 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a person  duly  elected 
as  a member  of  a board  of  directors  of  a six  director  school 
district  may  not  have  his  right  to  exorcise  Buch  office  challenged 
by  other  members  of  such  school  board  who  would  refuse  to  administer 
the  oath  of  office  to  him  until  he  presents  a state  and  county  tax 
receipt  showing  that  he  is  a taxpaying  citizen  of  the  county. 


Respectfully  submitted. 


APPROVED: 


JULIAN  L,  O’MALLEY 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  Gen 
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HIGHWAY’S 


Right  of  way  for  county  highway  ,£Ubj?ct  to  easement 
for  electric  lines  and  electric  company.  Must  be 
compensated  for  removing  lines  from  right  of  way. 


September  26,  1950 
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Honorable  Omer  H.  Avery 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of 
this  department,  which  request  is  as  follows: 

"Please  give  me  any  opinion  your 
office  has  compiled  concerning  the 
right  of  R.E.A.  co-operatives  to  use 
county  highway  rights  of  way,  and 
rights  of  the  County  Court  to  regulate 
the  use  of  same  by  REA. 

"The  condition  in  Lincoln  County  under 
present  controversy  is  as  follows: 

R.E.A.  had  a line  of  poles  along  the 
property  line  of  a road  and  a few  feet 
on  the  landowners.  The  County  widened 
the  right  of  way  for  purpose  of  a King 
Bill  road,  and  acquired  deeds  to  most  of 
the  additional  right  of  way,  and  con- 
demned three  tracts.  No  R.E.A.  leases 
or  rights  of  way  deeds  appeared  of 
record,  and  R.E.A.  was  not  made  a party 
to  the  suit.  After  construction  of  the 
road  got  under  way  R.E.A.  was  requested 
to  move  the  poles  required  to  be  moved 
to  complete  the  road  and  maintain  it. 

Only  the  poles  obstructing  the  roadway 
were  requested  moved.  R.E.A.  refuses 
to  move  them,  and  asserts  that  it  acquired 
a right  of  way  for  its  poles  from  private 
landowners  but  that  it  did  not  record 
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the  right  of  way  deeds,  nor  does  it 
Intend  to  record  them.  R.E.A.  claims 
that  it  is  not  required  to  record 
them  but  that  the  existence  of  their 
deeds  to  rights  of  way  are  made  known 
to  the  world  by  reason  of  the  fact 
that  they  have  cons true ted  poles  and 
lines.  It  is  my  contention  that  by 
reason  of  the  failure  to  record  the 
deeds  neither  the  County  nor  anybody 
else  had  notice  of  their  existence. 

I might  add  that  the  County  did  not 
have  actual  notice  of  the  existence 
of  the  deeds,  nor  has  it  yet  received 
such  notice,  other  than  hearsay.  No 
such  deed  has  ever  been  presented  to 
the  County  Court,  to  me,  nor  to  anyone 
else  interested. 

’‘Now  the  County  has  constructed  the 
King  Bill  Road,  and  the  State  Highway 
Department  representative  requires  the 
moving  of  36  REA  poles  before  he  will 
consider  the  road  safe  for  travel  and 
capable  of  maintenance.  Hence  state 
financial  aid  will  not  be  forthcoming 
unless  the  poles  are  moved.  The  County 
has  previously  given  REA  by  court  order 
permission  to  use  County  rights  of  way 
for  poles,  which  order  provides  that  the 
poles  * shall  not  be  so  placed,  constructed 
or  maintained  as  to  obstruct  the  use  of 
road?  or  highways  for  travel,  or  as  to 
interfere  with  their  maintenance  and  repair . 1 
It  is  further  our  contention  that  REA  has 
violated  this  order  in  maintaining  poles 
that  obstruct  use  and  maintenance  of  the 
roadway. 

MYour  reflections  on  these  matters  and 
advice  concerning  the  rights  of  the  county 
and  the  proper  procedure  will  be  greatly 
appreciated.  As  we  have  a November  15  date 
for  compliance  under  King  Bill,  an  early 
reply  will  be  appreciated. 
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The  problem  In  the  situation  presented  by  you  does 
not  appear  to  involve  the  power  of  the  county  court  with 
regard  to  permission  to  use  highway  rights  of  way  by 
power  companies.  The  question  here  presented  is  that 
of  the  effect  of  the  acquisition  by  the  county  court  of 
a right  of  way  for  highway  purposes  xipon  the  rights  of 
a power  company  which  has  constructed  its  lines  upon 
land  which  was  at  the  time  of  such  construction  privately 
owned  and  which  was  subsequently  acquired  by  the  county 
as  a right  of  way  for  a highway. 

To  a considerable  extent  discussion  of  this  problem 
depends  upon  the  factual  situation.  We  shall  attempt  to 
answer  your  question  insofar  as  possible  on  the  basis  of 
the  facts  submitted.  You  state  that  the  REA  had  obtained 
right-of-way  deeds  from  the  private  landowners  but  had  not 
placed  such  deeds  of  record.  You  do  not  state  how  long 
the  power  line  had  been  erected.  Presumably,  however,  the 
line  and  poles  were  present  at  the  time  the  construction 
of  the  widened  highway  began.  Although  it  does  not  appear 
from  your  letter,  we  presume  that  the  lines  and  poles  were 
also  present  when  the  proposed  new  right  of  way  was  laid 
out  by  the  county  highway  engineer, 

"One  who  purchases  land  expressly 
subject  to  an  easement,  or  with  notice, 
actual  or  constructive,  that  it  is 
burdened  with  an  existing  easement, 
takes  the  land  subject  to  the  easement. 

The  rule  applies  whether  the  sale  is 
voluntary  or  involuntary.  The  rule 
that  a purchaser  with  actual  or  construc- 
tive notice  takes  subject  to  easements 
has  been  applied  to  ways*  stairways, 
drains,  and  various  other  easements. 

* «■  * -X * * *■ 

"The  law  imputes  to  a purchaser  such 
knowledge  as  he  would  have  acquired 
by  the  exercise  of  ordinary  diligence. 

Thus,  where  the  easement  is  open  and 
visible,  the  purchaser  pf  the  servient 
tenement  will  be  charged  with  notice, 
although  the  easement  was  created  by  a 
grant  which  was  neve?"  recorded.  There 
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should  be  such  a connection  between 
the  use  and  the  thing  as  to  suggest 
to  the  purchaser  that  the  one  estate 
Is  servient  to  the  other,  The  grantee 
is  bound  where  a reasonably  careful 
inspection  of  the  premises  would  dis- 
close the  existence  of  the  easement, 
or  where  the  grantee  has  knowledge  of 
facts  sufficient  to  put  a prudent 
buyer  on  inquiry.  It  is  not  necessary 
that  the  easement  be  in  constant  and 
uninterrupted  use,  The  purchaser  of 
property  may  assume  that  no  easements 
are  attached  to  the  property  purchased 
which  are  not  of  record  except  those 
which  are  open  and  visible,”  (28  C.J.S., 

Easements,  Sections  Pages  7H-7li|-» 

Inclusive, } 

./ 

In  the  case  of  Missouri  power  and  Light  Company  v# 

Thomas , 102  S.W.  (2d)  $6I±,  the  Supreme  Court  in  consider- 
ing a case  involving  an  easement  granted  for  the  construc- 
tion of  a power  line,  where  the  deed  creating  the  ease- 
ment had  been  recorded,  stated  at  1,  c.  566: 

”The  burden  was  apparent  and  obvious 
and  defendants  must  be  presumed  to 
have  purchased  the  land  with  knowledge 
of  the  burden.” 

In  the  present  situation  the  county  must  have  obtained 
knowledge  of  the  presence  of  the  lines  on  the  right  of  way 
when  construction  of  the  road  was  begun.  Knowledge  on  the 
part  of  the  county  highway  engineer  undoubtedly  existed  at 
the  time  he  surveyed  the  purposed  new  right  of  way.  Under 
such  circumstances  we  feel  that  the  county  would  be  charged 
with  knowledge  of  the  existence  of  the  easements,  although 
the  deeds  creating  them  had  not  been  placed  of  record,  and, 
therefore,  the  rights  acquired  by  the  county  remained  subject 
to  the  easements  existing  at  the  time  of  the  county’s  acquisi- 
tion of  the  right  of  way. 

The  situation  Is  the  same  v/hether  the  right  of  way  was 
acquired  by  voluntary  conveyance  or  condemnation.  The  REA 
was  not  made  a party  to  the  condemnation  proceedings.  They 
possessed  the  right  in  the  land  for  which  they  were  entitled 
to  compensation,  and  such  right  was  not  extinguished. 


Honorable  Orner  H.  Avery 


In  the  case  of  Panhandle  Eastern  pipe  Line  Co-,  v. 

State  Highway  Commission  of  Kansas,  29^  TJ.S.  613,  79  L.  Ed. 
1090,  the  Kansas  Highway  Commission  had  ordered  the  pan- 
handle Eastern  Pipe  Line  Company  to  make  specified  changes 
in  its  transmission  lines.  Panhandle  had  acquired  rights 
of  way  from  private  landowners  and  had  constructed  pipe 
lines  and  othsr  facilities.  Afterwards,  the  commission 
adopted  plans  for  new  highways  over  Panhandle's  right  of 
way  in  several  places ♦ Permission  of  the  owners  of  the  fee 
to  use  the  necessary  land  was  obtained,  but  panhandle  re- 
fused permission  to  use  its  right  of  way.  Changes  in  the 
pipe  line  which  the  new  highways  would  have  necessitated 
would  have  cost  approximately  $5*000.00.  When  Panhandle 
refused  to  make  the  changes,  the  highway  commission  ordered 
them  to  do  so  without  compensation  under  a statute  which 
provided  in  effect  that  whenever  a pipe  line  was  construc- 
ted along,  upon  or  across  a highway,  its  location  was 
subject  to  control  by  the  commission.  The  United  States 
Supreme  Court  in  that  case  held  that  the  highway  commission 
had  no  authority  to  make  the  order.  The  court  in  its  opinion 
stated,  79  L.  Ed.  1.  c.  1095: 

"If  carried  into  effect,  the  chal- 
lenged order  of  the  Commission 
would  result  in  taking  private  prop- 
erty for  public  use,  # # . A 
private  right  of  way  is  an  easement 
and  is  land.  •»  v-  ■»  Ho  compensation 
was  provided  forj  none  was  intended 
to  bo  made.  Ordinarily,  at  least, 
such  taking  is  inhibited  by  the 
Fourteenth  Amendment . -r-  -:r- 

"A  claim  that  action  is  being  taken 
under  the  police  power  ox"  the  state 
cannot  justify  disregard  of  constitu- 
tional inhibitions.  «■  -* 

The  court  concluded  at  79  L.  Ed.  1097  as  follows: 

"The  police  power  of  a state,  while 
not  susceptible  of  definition  with 
circumstantial  precision,  must  be  ' 
exercised  within  a limited  ambit  and 
is  subordinate  to  constitutional 
limitations-.  It  springs  from  the 
obligation  of  the  state  to  protect 
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its  citizens  and  provide  for  the 
safety  and  good  order  of  society* 

Under  it  there  is  no  unrestricted 
authority  to  accomplish  whatever  the 
public  may  presently  desire.  It  is 
the  governmental  power  of  self-pro- 
tection and  permits  reasonable  reg- 
ulation of  rights  and  property  in 
particulars  essential  to  the  preser- 
vation of  the  community  from  injury. 

■»  % ■» 

MAs  construed  below,  the  challenged 
statute  authorizes  an  arbitrary  and 
unreasonable  order  by  the  State  High- 
way Commission,  whose  enforcement  would 
deprive  appellant,  of  rights  guaranteed 
by  the  Federal  Constitution.1' 


CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that  where 
the  county  court  acquires  a right  of  way  for  the  widening  of 
a county  highway  and  REA  lines  are  present  on  the  proposed 
new  right  of  way,  although  the  deeds  for  the  easements  to  the 
REA  are  not  of  record,  any  acquisition  by  the  county  by  either 
voluntary  conveyance  or  condemnation  of  the  highway  right  of 
way  is  subject  to  the  easements  held  by  the  REA,  and  the  REA 
may  not  be  forced  to  remove  its  lines  from  the  new  highway 
right  of  way  without  being  compensated  therefor. 

Respectfully  submitted. 


APPROVED : 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


RRW/feh 
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TAXATION 


Intangible  personal  property.  Interest  accruing  be- 
fore January  1,  191+5,  and  paid  in  191+7  and  I9I+8  can- 
not be  included  in  annual  yield  for  latter  years  for 
intangible  personal  property  tax  assessments. 


January  23,  1950* 


Mr.  G,  H.  Bates, 

Director  of  Revenue, 

Jefferson  City,  Missouri. 

Dear  Siri 

This  department  has  before  it  your  request  for  an  opinion 
reading  as  follows: 

"Recently  several  instances  have  arisen  where  in- 
dividual taxpayers  have  collected  Interest  which 
has  accrued  over  a period  of  years . Our  Depart- 
ment has  been  inclined  to  hold  that  the  intangible 
tax,  as  provided  for  in  Laws  of  Missouri,  191+5, 
pages  19ll*  to  1919,  inclusive,  imposes  the  tax  on 
the  interest  collected  in  any  particular  year,  re- 
gardless of  when  said  interest  accrued. 

"Several  taxpayers,  however,  take  the  position  that 
we  cannot  assess  intangible  tax  on  interest  which 
accrued  prior  to  1 9l+5»  hut  which  was  not  paid  until 
after  the  effective  date  of  the  Intangible  Tax  Act. 

"Our  question,  therefore,  is  whether  or  not  we  can 
collect  Intangible  tax  on  interest  which  accrued  be- 
fore January  1,  1 91+5,  even  though  paid  In  191+7  or 
191*8." 

The  Intangible  property  tax  act  (Laws  of  Mo.  191+5,  p.l9ll+) 
became  effective  on  July  1,  I9I+6,  and  as  a new  tax  measure  has 
not  yet  been  before  the  courts  of  this  state  for  interpretation. 
Prior  to  191*6  intangible  personal  property  was  classified,  assess 
ed  and  taxed  in  the,  same  manner  as  other  personal  property.  The 
Constitution  of  Missouri  adopted  in  191+5  provided  for  classifica- 
tion of  property  for  purposes  of  taxation  in  the  following  terms 
(Section  1*  (a)  Article  X) : 

* * All  taxable  property  shall  be  classified  for 
tax  purposes  as  follows:  Class  1,  real  property; 

Class  2,  tangible  personal  property;  Class  3,  in- 
tangible personal  property.*  * *" 


FILED 


Section  lj_  (b)  of  this  Article  provides  in  part: 

-a  -a  Property  in  class  3 and  its  subclasses 
shall  be  taxed  only  to  the  extent  authorized 
and  at  the  rate  fixed  by  law  for  each  class  and 
subclass,  and  the  tax  shall  be  based  on  the  an- 
nual yield  and  shall  not  exceed  eight  per  cent 
thereof." 

Under  authority  of  these  constitutional  provisions  the 
General  Assembly  enacted  the  intangible  personal  property  act,  (Laws 
of  Missouri,  19u5>  page  19li+,  * * in  which  sections  2 and  3 provided 
for  the  assessment  of  a tax  for  191+6  based  on  the  yield  for  191+5  and 
sections  1+  and  7 provided  for,  the  assessment  of  the  tax  after  that 
year.  For  the  purposes  of  this  opinion  the  pertinent  parts  of  that 
act  include: 

"Section  2:  Except  as  otherwise  provided  by  law, 
intangible  personal  property  having  a taxable  situs 
in  the  State  of  Missouri  on  the  first  day  of  July, 

191+6,  shall  be  subject  to  a property  tax  for  the 
year  191+6.  Said  tax  on  said  intangible  personal 
property  shall  be  based  on  the  yield  of  said  prop- 
erty during  the  calendar  year  191+5,  and  the  rate  of 
said  tax  shall  be  four  per  cent  (I|$)  of  sucja  yield. 

The  person  who  on  July  1,  19^+6,  owned  the  legal  title 
to  or  equitable  title  or  beneficial  interest  in  intan- 
gible personal  property  subject  to  this  property  tax 
thereon,  shall  be  liable  for  said  tax." 

"Section  1+:  Except  as  otherwise  provided  by  law, 
intangible  personal  property  having  a taxable  situs 
in  the  State  of  Missouri  at  any  time  during  the  cal- 
endar year  191+6  subsequent  to  the  effective  date  of 
this  act,  or  at  any  time  during  any  calendar  year 
subsequent  to  the  calendar  year  19q-6,  shall  be  sub- 
ject to  a property  tax  for  the  calendar  year  following 
the  year  in  which  said  property  had  such  taxable  situs 
in  this  state.  Said  tax  on  said  intangible  personal 
property  for  the  year  19^-7  and  each  succeeding  year 
shall  be  based  on  the  yield  of  said  property  during 
the  preceding  calendar  year,  and  the  rate  of  tax  shall 
be  four  per  cent  (l+$)  of  such  yield;  provided,  however, 
that  any  person  whose  total  tax  under  the  provisions 
of  this  section  amounts  to  one  dollar - ($1. 00)  or  less 
shall  not  be  required  to  file  a return." 

For  the  purposes  of  this  act  the  term  "yield" 

Laws  of  Missouri,  19/+5»  page  1760,  as  follows: 


was  defined  in 


"Section  1.  The  term  ’yield*  or  'annual  yield* 
as  used  in  any  law  heretofore  enacted  imposing 
a tax  upon  intangible  personal  property  pursuant 
to  Article  10,  Section  lj.»  of  the  Constitution  of 
Missouri,  shall  mean  the  aggregate  proceeds  re- 
ceived as  a result  of  ownership  or  beneficial 
interest  in  intangible  property  whether  received 
in  money,  credits  or  property,  exclusive  of  any 
return  of  capital,  and  less  the  amount  of  interest 
required  to  be  credited  by  the  owner  thereof,  dur- 
ing the  preceding  calendar  year*,  to  reserve  lia- 
bilities of  the  owfcer  maintained  under  the  stat- 
utes of  this  state." 

The  question  then  to  be  determined  is  whether  or  not  "yield" 
which  has  accrued  prior  to  January  1,  1 9h$»  and  which  has  been  paid 
to  the  owner  of  the  intangible  property  subsequent  to  the  effective 
date  of  this  taxing  statute  should  be  included  as  "yield"  for  the 
year  in  which  the  accruals  are  paid  in  arriving  at  the  amount  of  the 
tax  due;  or  whether  the  interest  or  "yield"  which  accrued  prior  to 
January  1,  19k5t  but  was  paid  to  the  taxpayer  subsequent  to  thqt  date 
should  not  be  included  as  a part  of  the  "yield"  as  a basis  for  com- 
puting the  tax. 

In  the  absence  of  a clear  expression  by  the  legislature  we 
must  give  the  construction  to  the  statute  which  best  interprets  the 
intention  of  the  lawmakers  as  determined  from  the  context  of  the 
statutes.  In  this  connection,  the  3t * Louis  Court  of  Appeals  said 
in  State  v.  Schwartzmann  Service,  1|0  S.W.  (2d)  4-79t 

"it  Is  a cardinal  rule,  universally  accepted, 
that.  In  the  exposition  of  a statute,  the  intention 
of  the  lawmaker  will  prevail  over  the  literal  sense 
of  the  terms;  its  reason  and  intention  will  prevail 
over  the  strict  letter.  When  the  words  are  not  ex- 
plicit, the  intention  is  to  be  collected  from  its 
context;  from  the  occasion  and  necessity  of  the  law; 

-x-  -:<■  -*  and  the  Intention  Is  to  be  taken  or  presumed 
according  to  what  is  consonant  with  reason  and  good 
discretion.  The  object  of  all  rational  interpreta- 
tion is  to  reach  the  true  intent  of  the  law-making 
authority,  as  expressed  in  the  language  it  has  em- 
ployed to  convey  the  thought.  All  other  rules  are 
subordinate  to  that  great  one.  The  chief  canon  of 
construction  is  that  which  requires  us  to  find  the 
legislative  intent  and  purpose." 

As  pointed  out  supra,  prior  to  19^6  the  intangible  personal 
property  was  taxed  as  other  personal  property.  In  194-6  this  in— 
tangible  personal  property  tax  act  provided  a new  method  for  assess- 


ing  intangible  property  and  collecting  the  tax  thereon.  We  do 
not  believe  the  legislature  intended  to  levy  a tax  based  on  the 
yield  which  had  accrued  to  the  owner  of  intangibles  prior  to 
1 9b%»  but  which  has  been  paid  subsequent  to  that  date.  In  view 
of  the  fact  that  this  type  of  property  had  been  taxed  under  a 
different  plan  prior  to  1910  the  only  logical  conclusion  to  reach 
as  the  intention  of  the  legislature  is  that  the  manner  of  assess- 
ment should  be  adopted  and  applied  to  yield  accruing  during  and 
after  194-5>»  rather  than  to  base  the  assessment  upon  a "yield" 
which  had  accrued  prior  to  the  effective  date  of  the  new  method 
of  assessment  and  paid  subsequently  thereto. 

It  must  be  borne  in  mind  that  there  is  under  consideration 
here  an  ad  valorem  tax  - not  an  excise  levy  - with  the  "yield"  of 
the  property  adopted  as  a measuring  stick  for  determining  the  value 
to  be  used  as  abasia  for  assessment.  That  prior  to  the  enactment 
of  the  present  law  the  intangible  was  subjected  to  taxation  based 
upon  its  actual  value,  rather  than  a value  based  upon  its  income- 
pro  due ing- abiTity  or  "yield"  as  is  now  done.  The  logic  for  the 
adoption  of  such  a plan  is  the  fact  that  a definite  relationship 
normally  exists  between  yield  and  the  value  of  the  intangible  sub- 
ject to  the  tax.  The  legislature  sought  to  levy  this  ad  valorem 
tax  based  upon  the  actual  value  of  the  intangible  and  in  doing  so 
used  a relationship  which  normally  exists  between  actual  value  and 
"yield"  or  incoma-producing  ability.  The  actual  value  of  the  in- 
tangible has  not  been  changed  by  the  fact  that  interest  has  ac- 
crued prior  to  19^1-5*  but  was  paid  subsequently  to  that  time.  There- 
fore, it  seems  that  interest  accruing  prior  to  the  enactment  of  the 
present  method  of  assessment  should  not  be  included  In  fixing  the 
present  value,  as  such  interest  does  not  in  fact  bear  any  relation- 
ship to  the  actual  value  of  the  intangible.  The  inclusion  of  inter- 
est accrued  during  the  period  prior  to  the  adoption  of  the  present 
method  of  assessment  in  determining  the  present  value  of  the  in- 
tangible would  in  practical  operation  give  the  act  a retrospective 
effect  which  it  is  not  believed  the  legislature  intended  to  do.  The 
phrase  "subsequent  to  the  effective  date  of  this  act"  was  used  re- 
peatedly in  adopting  the  manner  in  which  this  new  method  of  assess- 
ment should  be  made.  It  is  believed  the  legislature  meant  to  ap- 
ply this  mode  of  assessing  the  value  of  the  intangible  to  interest 
accruing  after  January  1,  19ll5»  lb  might  be  noted  that  this  method 
of  assessment  for  taxation  contemplates  that  income  or  something 
of  value  must  actually  have  been  received  by  the  taxpayer.  The 
language  of  the  statute  does  not  preclude  inclusion  of  interest 
accruing  after  January  1,  1 9^|5>  and  paid  in  a later  year  as  the 
basis  of  intangible  tax  for  the  year  in  which  the  interest  was  act- 
ually received.  This  is  not  inconsistent  with  the  principle  stated 
supra,  that  the  yield  accruing  prior  to  the  effective  date  of  the 
act  and  paid  thereafter  should  not  be  the  basis  for  an  assessment. 

In  order  to  effectuate  the  purposes  of  the  Constitution  and 
particularly  to  carry  out  the  contemplated  tax  scheme  several  new 
tax  measures  were  adopted  by  the  .General  Assembly  of  1 9^5.  It  was 
the  purpose  of  these  acts  to  supplement  and  amend  the  method  for 


-M  - 


the  assessment  and  collection  of  taxes  but  not  to  affect  the  lia- 
bility of  any  taxpayer  which  had  become  fixed  or  determined  at 
the  time  of  the  adoption  of  the  new  mode  of  assessment  and  col- 
lection. In  this  connection  the  court  in  dealing  with  the  newly 
enacted  bank  tax  act  (Laws  of  Mo.  1 9h$»  PaSe  1921)  said  in  the  case 
of  1st  National  Bank  of  St.  Joseph  v.  Buchanan  County,  356  Mo. 

120l|_;  205  S.W.  (2d)  726; 

# All  taxes  assessed,  levied,  due  or  owing 
prior  to  the  adoption  of  this  Constitution  shall  con- 
tinue to  be  as  valid  as  if  this  Constitution  had  not 
heen  adopted.’  Schedule,  Sec,  5»  preserves  the  val- 
idity of  any  taxes  assessed  prior  to  the  adoption  of 
the  Constitution  * * The  court  further  said, 

1 -K-iHi-  It  is  our  duty  to  harmonize  all  these  enactments 
of  the  General  Assembly  with  one  another  and  with  the 
Constitution  and  to  effectuate  all  of  them  into  the 
contemplated  new  tax  pattern  if  possible.’ " 

The  declared  purpose  in  passing  the  Intangible  tax  act 
(Section  l6)  is  "to  provide  a property  tax  on  intangible  personal 
property."  This  act  was  passed  as  a part  of  a general  scheme  of 
taxation  contemplated  by  the  19^5  Constitution  and  insofar  as 
possible  the  transition  from  the  old  method  of  assessment  to  the 
new  pattern  should  be  so  harmonized  as  to  provide  uniformity  and 
equality  in  the  assessment  and  collection  of  taxes. 

Section  3 of  Article  X,  Constitution  of  Missouri,  1 9k5> 
provides : 

"T^xes  may  be  levied  and  collected  for  public 
purposes  only,  and  shaL 1 be  uni f orm  upon  the 
same  class  or  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax.-::-  * 

Uniformity  in  taxation  Is  required  by  our  constitution  and 
it  is  not  to  be  presumed  the  General  Assembly  created  a plan  of 
tax  assessment  which  would  result  In  lack  of  uniformity,  but  it 
may  be  presumed  the  plan  of  tax  assessment  adopted  was  intended 
to  result  in  uniformity/ 

In  the  case  of  City  of  Cape  Girardeau  v.  Fred  A.  Groves 
Motor  Co.,  1I4.2  S.W.  (2d)  10[).0,  3 46  Mo.  762,  the  court  in  discus- 
sing the  question  of  uniform  taxation  stated  at  l.c.  1 0l_|_2 1 

-::-’The  tax  is  uniform  when  it  operates  with 
the  same  force  and  effect  in  every  place  where 
the  subject  of  it  is  found.'  Head  Money  Cases, 

112  U .S.  580,  $9k,  5 S.Ct.  24.7,  252,  28  L.Ed.  ' 

798,  802,  speaking  of  Art.  1,  Sec.  8,  U.S. Const., 
reading  » * * all  Duties,  Imposts  and  Excises, 

shall  be  uniform  throughout  the  United  States.' 


See  State  ex  rel.  v.  Chicago.  B,&  Q.R.Co,,  Banc, 

195  Mo,  228,  238,  93  S,W,  784,  786,  113  Am.  St. 

Rep,  66l,  The  word  ’ uniform*  and  the  phrase 
isame  class  of  subjects’  are  not  of  identical 
legal  effect  in  the  clause  'They  shall  be  uni- 
form upon  the  same  class  of  subjects*  in  Sec,  3* 

Art,  10,  Mo,  Const,  'Uniform'  has  reference  to 
the  measure,  gauge  or  rate  of  the  tax,  'Same 
class  of  subjects’  has  reference  to  the  classi- 
fication of  the  subjects  of  taxation  for  the 
purposes  of  the  tax.  Uniformity  does  not  mean 
that  the  same  rate  must  be  levied  upon  all  sub- 
jects, but  when  the  subjects  are  once  classified 
the  rate  must  be  uniform  upon  all  subjects  of  the 
same  class,*  * *" 

The  intangible  property  owned  prior  to  1945  was  assessed 
and  taxel  according  to  its  actual  value  in  the  same  manner  as 
tangible  personal  property.  If  the  owner  of  intangibles  was  requir- 
ed to  pay  a tax  based  on  the  actual  value  of  intangibles  owned  in 
1944  and  prior  years  regardless  of  the  fact  that  interest  accrued 
thereon  and  was  not  paid  until  subsequently  to  January  1,  1945, 
and  was  then  assessed  again  after  19u5  when  the  interest  was  paid 
or  yield  realized  from  the  ownership  of  the  intangibles,  as  a prac- 
tical matter  that  owner  would  pay  a substantially  greater  tax  than 
the  taxpayer  who  had  realized  income  or  yield  from  intangibles  In 
the  years  In  which  it  accrued  prior  to  1944.  Including  the  yield 
accrued  prior  to  1945  and  paid  subsequently  thereto  as  a basis  for 
assessment  would  in  practical  effect  amount  to  double  taxation  when 
the  same  intangible  had  been  assessed  on  its  actual  value  under  the 
old  plan  of  assessment  in  effect.  To  allow  the  yie'ld  accrued  prior 
to  January  1,  1945,  to  be  included  as  a basis  for  assessment  when 
realized  after  January  1,  1945,  would  result  in  a taxpayer  who  re- 
ceived a yield  which  had  accrued  prior  to  1945  paying  as  a practical 
matter  a higher  tax  than  another  taxpayer  who  possesses  Identical 
Intangible  personal  property,  but  who  realized  the  Interest  as  it 
accrued  prior  to  1945*  It  is  our  opinion  the  General  Assembly  did 
not  intend  and  did  not  create  in  this  law  a plan  which  would  re- 
sult In  such  lack  of  uniformity  as  is  prohibited  by  constitutional 
provision.  Interest  which  accrues  after  the  effective  date  of  the 
intangible  personal  property  act  should,  of  course,  be  Included  in 
the  yielj|  for  the  year  in  which  it  is  paid,  as  the  act  then  operates 
uniformly  in  arriving  at  the  valuation  for  tax  purposes. 


CONCLUSION. 


It  Is  the  opinion  of  this  Department  that  interest  which 
has  accrued  before  January  1,  1945,  ’ and  which  has  been  paid  in 
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19bl  and  1914-8  cannot  be  included  in  the  "annual  yield"  upon  which 
the  intangible  personal  property  tax  assessment  is  based  for  the 
years  of  19^4-7  and  19^8  • 


Respectfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney-General 

jem/ld 
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SALES  TAX: 


Director  of  Revenue  shall  not  issue  a certificate 
of  title  for  any  new  or  used  motor  vehicle  subject 
to  sales  tax  until  the  tax  levied  for  the  sale  of 
the  same  has  been  paid* 


March  22, 


Hon.  H.  Bates 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 


Deer  Mr.  Bates: 

We  have  your  recent  letter  requesting  an  official  opinion 
of  this  department.  lour  opinion  request  reads  in  cart  as 
follows : 

"We  have  recently  had  several  conferences 
with  parties  financing  automobiles  with 
relation  to  the  collection  of  tax  where  the 
original  purchaser  did  not  title  the  car  in 
his  name  although  he  gave  a mortgage  to  the 
flnanoe  company.  Later  he  falls  to  make  the 
neoeseary  oaymente  and  it  becomes  necessary 
for  the  finance  company  to  repossess  the  oar, 
but  in  order  to  do  so  they  must  secure  title  in 
the  name  of  the  original  purchaser  in  order  that 
their  mortgage  will  be  valid. 

"We  have  taken  the  position  that  we  can  not  issue 
title  where  tax  is  due  until  said  tax  has  been 
paid,  whether  by  the  original  purchaser  or  the 
flnanoe  company.  In  other  words,  I have  contended 
that  their  mortgage  is  void  unless  title  is  issued 
in  the  name  of  the  original  purchaser. 

"On  the  other  hand,  the  flnanoe  companies  contend 
that  they  are  the  lnnooent  parties  and  can  not  be 
held  liable  for  tax  owed  by  the  other  party." 

lour  opinion  request  presents  the  following  ouestlon: 

May  the  Director  of  Revenue,  under  the  provisions 
of  Section  11^12,  Laws  of  Missouri  19^7,  Vol  2, 
oage  1*31  (Sec.  11^12,  Mo.  R.S.A.  ) issue  a certifi- 
cate of  title  for  any  new  or  used  motor  vehicle 


Hon.  0.  H.  B- tea 


subject  to  ales  tax  when  the  tax  levied  for 
the  sale  of  the  eane  haa  not  been  oald? 


Section  11*H2,  Subsection  (b)  Lava  of  Missouri,  19*»7,  Vol.  2, 
page  J*31,  (Sec.  11^12,  Subsection  (b)  Mo.  R.S.A.)  provides  for 
the  collection  of  the  sales  tax  on  the  purchase  orlce  of  new 
or  used  motor  vehicles  and  the  leeuanoe  of  a certificate  of 
title  for  any  nev  or  used  aotor  vehicle  subject  to  the  sales 
tax.  Said  seotlon  provides  In  prrt  as  follows: 


"(b)  That  at  the  time  the  owner  of 
any  new  or  used  aotor  vehlole  which 
was  eoqulred  In  a transaction  subjeot 
to  sales  tax  under  the  Missouri  Bales 
Tax  Aot  makes  audios  tion  to  the 
Director  of  Revenue  for  an  official 
certificate  of  title  and  the  registra- 
tion of  said  automobile  as  otherwise 
provided  by  law,  he  shall  present  to 
the  Director  of  Revenue  evldenoa 
satlsfaotory  to  Aid  Director  of 
Revenue  showing  the  purohase  price 
paid  by  or  charged  to  the  applicant 
In  the  acquisition  of  said  motor 
vehlols,  or  that  no  sales  tax  was 
Incurred  In  Its  acquisition,  and  If 
sales  tax  was  lnourred  In  such 


acquisition 


Mlseourl  Sales  Tax  Apt  in  addition  to 
the  registration  fees  now  or  hereafter 
required  according  to  law,  and  the 


Underscoring  ours) 


The  language  of  the  above  quoted  provision  Is  clear  and 
definite  on  the  following  propositions: 
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Hon. 


1.  That  the  owner  of  the  motor  vehicle  and  applicant 
for  the  certificate  of  title  for  said  motor  vehicle  Is 
liable  for  the  payment  of  the  said.  tax. 

2.  That  the  said  tax  shall  be  paid  or  caused  to  be 
paid  by  the  owner  at  that  time  when  the  owner  and 
applicant  makes  application  for  an  official  certifi- 
cate of  title  and  registration  of  said  motor  vehicle. 

3.  That  the  Director  of  Rpvenue  Is  precluded  from 
Issuing  a certificate  of  title  for  said  motor  vehicle 
until  such  time  as  the  tax  levied  for  the  sale  of  the 
same  has  been  paid. 

It  therefore  follows  that  the  Director  of  Revenue  may  not  Issue 
a certificate  of  title  for  any  new  or  used  motor  vehicle  subject 
to  sales  tax  so  long  as  there  remains  outstanding  end  due  on  such 
vehicle  the  sales  tax  levied  for  the  sale  of  the  same. 

The  contention  of  the  finance  companies,  even  If  It  were  correct, 
could  not  serve  to  affect  a release  or  excuse  for  the  Director 
of  Revenue  from  the  duties  expressly  Imposed  upon  the  said 
Director  by  statute.  We  deem  It  sufficient,  at  this  time,  to 
state  that  the  finance  companies  could  pay  the  sales  tax  and 
recover  such  amount  from  the  original  purchaser.  But  these  are 
private  rights  8nd  liabilities  personal  to  the  purchasers  and 
finance  companies  end  should  therefore  be  resolved  by  them  In 
a separate  and  distinct  transaction. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  the 
Director  of  Revenue  may  not,  under  the  provisions  of  Section 
11^12,  Laws  of  Missouri,  19^7.  Vol.  2,  page  ^31  (Sec.  ll^J-12, 
Mo.  P.S.A.)  Issue  a certificate  of  title  for  any  new  or  used 
motor  vehicle  subject  to  sales  tax  when  the  tax  levied  for  the 
sale  of  the  same  has  not  been  paid. 


Respectfully  submitted 


PHILIP  M.  SESTRIC 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
ATTORNEY  GENERAL 

PMS:  A 
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ELECTIONS: 
REFERENDUM : 


A referred  act  becomes  effective  on  the  date 
of  its  approval  by  the  vote  of  the  people. 


March  27,  1950 


Honorable  G.  H.  Bates 
Director  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department,  reading 
as  follows : 

"The  question  has  arisen  in  our  de- 
partment as  to  when  H.C.S.  for  H.B. 

No.  185  would  become  effective  should 
this  proposition  receive  a favorable 
vote  on  April  4,  1950. 

"In  accordance  with  the  decision  ren- 
dered in  the  case  of  State  ex  rel.  v. 

Commission,  318  Missouri  1004,  2 S.W. 

(2d)  796,  I am  ruling  that  'A  referred 
act  becomes  effective  on  the  date  of 
its  approval  by  a vote  of  the  people.' 

"May  I ask  if  your  Department  concurs 
in  this  ruling,  and  if  not,  please 
advise  the  date  on  which  in  your 
opinion  the  law  would  become  legally 
effective . " 

Section  52,  Article  III,  Constitution  of  Missouri, 
provides  in  part  as  follows: 

"Any  measure  referred  to  the  people 
shall  take  effect  when  approved  by  a 
majority  of  the  votes  cast  thereon, 
and  not  otherwise." 


FILED 
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In  the  case  of  State  ex  rel.  v.  Missouri  Workmen's 
Compensation  Commission,  2 S.W.2d  796,  the  Supreme  Court 
handed  down  a decision  as  to  the  effective  date  of  the 
Missouri  Workmen's  Compensation  Act,  which  was  referred  to 
a vote  of  the  people  on  November  2,  1926.  The  court  quoted 
the  statement  of  the  case  from  the  brief  of  counsel  for  the 
amicus  curiae  in  that  case,  page  798,  as  follows: 

"On  November  2,  1926,  at  the  biennial 
general  election  in  Missouri,  the  elec- 
torate voted  upon  the  Missouri  Workmen's 
Compensation  Law  of  1925,  which  had  been 
duly  passed  by  the  Legislature  and 
approved  by  the  Governor,  and  duly  re- 
ferred to  the  people  under  the  pro- 
visions of  section  57  of  article  4 of 
the  Missouri  Constitution,  and  the 
provisions  of  chapter  47  of  the  Revised 
Statutes  of  Missouri  1919-  On  November 
4,  1926,  Marshall  Elsas,  while  at  work 
in  the  employ  of  the  Montgomery  Eleva- 
tor Company  at  Kansas  City,  Mo.,  received 
injuries  as  a result  of  a fall  from  a 
ladder  in  an  elevator  shaft,  from  which 
he  died  on  November  24th.  Relator  is 
his  widow. 

"On  November  16,  1926,  after  a canvass 
of  the  official  returns  of  the  election 
and  the  certification  of  such  canvass 
to  the  Governor  of  Missouri,  by  the 
secretary  of  state,  in  conformance  with 
the  provisions  of  section  5913,  R.  S. 

Mo.  1919,  the  Governor  issued  a proc- 
lamation declaring  the  law  approved  by 
the  referendum  held  on  November  2d." 

"The  Issue  of  Law  in  the  Case. 

"The  question  to  be  determined  by  this 
court  is  whether  the  Compensation  Act 
became  effective  on  November  2,  1926,  the 
date  of  the  referendum  by  which  it  was 
approved,  or  on  November  16th,  the  date 
of  the  Governor's  proclamation." 

The  court  said,  l.c.  801: 

"The  Constitution  (section  57  of  article 
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March  27,  1950 


*1)  in  plain  and  unambiguous  terms  says 
Just  when  a referred  law  shall  go  Into 
effect.  It  says: 

'Any  measure  referred  to  the  people 
shall  take  effect  and  become  the  law 
when  It  Is  approved  by  a majority  oT 
the  votes  cast  thereon,  and  not 
otherwise . ' 

"This  statute  (section  5913,  R.S.  1919), 
relied  upon  by  counsel,  undertakes  to 
make  the  date  of  the  Governor's  proc- 
lamation the  effective  date  of  the 
referred  law.  It  undertakes  to  give 
force  to  the  Governor's  proclamation. 

In  so  far  as  this  section  undertakes 
to  give  the  Governor,  or  any  other  per- 
son, the  power  to  say  when  the  referred 
law  shall  be  the  law  of  this  state,  it 
conflicts  with  the  Constitution,  and 
must  fall. 

"(9)  That  the  lawmakers  may  fix  a date 
for  counting  the  votes,  and  a publication 
of  the  result  by  proclamation,  is  not 
questioned.  This  would  not  undertake  to 
change  the  effective  date  of  the  referred 
law.  Such  would  give  to  the  public 
information  of  Just  what  happened  upon 
election  day,  but  would  not  thwart  the 
right  to  have  the  vote  fix  the  effective 
date  of  the  law,  as  plainly  stated  in 
the  Constitution.  Certain  it  is  this 
constitutional  provision  confers  no 
right  upon  the  Governor  to  fix  an 
effective  date  for  a referred  law. 

"(10)  Nor  can  we  change  the  Constitution 
by  mere  force  of  our  opinion.  Just 
because  some  hardships  may  be  occasioned 
by  following  the  Constitution.  The 
Constitution  may  have  made  it  hard  upon 
a few  litigants,  where  the  accident 
occurred  within  a few  days  after  the 
vote,  but  this  is  no  reason  to  ask  this 
court  to  rewrite  the  Constitution. 

Courts  are  not  established  for  that 
purpose.  The  fixing  of  most  any  effective 
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date  might  work  some  hardships." 

It  is  to  be  noted  that  the  provision  of  Section  57  of 
Article  IV  of  the  Constitution  of  Missouri,  1875,  upon  which 
the  court  based  its  decision,  is  substantially  the  same  as 
the  present  provision  found  in  Section  52,  Article  III, 
Constitution  of  Missouri,  19^5,  quoted  supra. 

It  is,  therefore,  our  view  that  the  effective  date  of 
a referred  law  is  the  date  upon  which  such  law  is  approved 
by  a majority  of  the  votes  cast  on  such  measure. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  an  act  re- 
ferred to  a vote  of  the  people  becomes  effective  on  the  date 
of  Its  approval  by  a majority  of  the  votes  cast  thereon. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


• • 

MOTOR  CARRIERS:  (l)  The  word  "route"  as  used  in  statutes  relating  to  motor 

PUBLIC  SERVICE  vehicles  denotes  the  distance  and  direction  of  travel  and 

COMMISSION:  direction  of  travel  of  the  motor  carrier  from  one  point  to 

another  and  does  not  therefore  denote  the  entire  operating 
authority  of  the  said  motor  carrier.  (2)  Motor  carrier  cannot  separate  its 
operating  authority  into  various  segments  without  the  consent  and  permission 
of  the  Public  Service  Commission.  (3)  Provision  relating  to  a motor  carrier 
"operating  a route  in  this  state,  the  total  mileage  of  which  is  not  greater 
than  twenty  miles"  would  apply  only  to  intrastate  operations. 

PILED  5 


April  1,  1950 


Hon.  G.  H.  Bates,  Director 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Mr.  Bates: 

We  have  your  recent  letter  requesting  an  official  opinion  of 
this  department.  Said  request  raised  the  following  questions: 

"1.  Does  the  word  "route"  as  used  in  Section  5728, 

Laws  of  Missouri,  19^3,  mean  the  total  mileage  of 
all  the  carrier's  operating  authority  in  Missouri? 

"2.  Can  a motor  carrier,  in  order  to  avail  itself 
of  these  provisos,  break  it3  operating  authority 
into  segments  of  various  routes  of  less  than  ten 
or  twenty  miles  and  license  vehicles  to  operate 
exclusively  thereon? 

"3.  Does  the  proviso  relating  to  mileage  limitations 
in  Section  5728,  Laws  of  Mo.  19^3,  page  865  apply 
only  to  intrastate  operations?" 

Questions  embodied  in  your  opinion  request  will  be  properly 
numbered  and  will  be  set  out  at  the  beginning  of  the  discussion 
of  their  particular  subject. 


FI  LED 
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I. 

Does  the  word  "route"  as  used  in  Section  5728, 

Laws  of  Mo.  19^3*  mean  the  total  mileage  of  all 
the  carrier's  operating  authority  in  Missouri? 

The  primary  mile  of  construction  of  statutes  is  to  ascertain 
and  declare  the  intention  of  the  Legislature,  and  carry  such 
intention  into  effect  to  the  fullest  degree.  The  rule  in  this 
regard  was  stated  and  applied  by  the  Supreme  Court  of  Missouri 
in  the  case  of  American  Bridge  Co.  v.  Smith,  179  S.W.  (2d) 

12,  l.c.  15,  as  follows: 


Hon.  G.  H.  Bates, 


"The  primary  rule  of  construction  of  statutes 
is  to  ascertain  the  lawmakers'  intent,  from  the 
words  used  if  possible;  and  to  put  upon  the 
language  of  the  Legislature,  honestly  and  faith- 
fully, its  plain  and  rational  meaning  and  to 
promote  its  object,  ************." 

. It  is  presumed  that  the  Legislature  intends  to  Import  the 
general  and  popular  accepted  meaning  to  any  and  all  words  used 
in  the  statutes  unless  a specific  definition  for  the  said  word 
is  provided  within  the  statute  concerned.  The  rule  in  this 
regard  is  stated  in  50  Am.  Jur.,  Statutes,  Section  238,  page  228, 
as  follows: 


"*  * * * it  is  a general  rule  of  statutory 
construction  that  words  of  a statute  will 
be  interpreted  in  their  ordinary  acceptation 
and  significance  and  the  meaning  commonly 
attributed  to  them.  The  rule  is  that  such 
words  are  to  be  given  their  natural,  received, 
popular,  approved  and  recognized  meaning.  The 
intention  of  the  legislature  to  use  statutory 
phraseology  in  such  manner  has  been  presumed." 

To  the  same  effect  is  the  above  quoted  rule,  see  State  ex  rel. 
Oass  v.  Oordon,  266  Mo.  394,  l8l  S.W.  1016,  and  Vable  v. 

McCune,  26  Mo.  371*  72  Am.  Dec.  214. 

The  word  "route"  is  defined  in  Webster's  Dictionary,  Fifth 
Edition  as  "the  course  or  way  which  is  or  is  to  be  traveled." 
Substantially  the  same  definition  was  applied  to  the  word 
"route"  in  the  case  of  Virginia  Stage  Lines  v.  Commonwealth, 

45  S.E.  (2d)  318,  l.c.  323,  wherein  the  court  held  as  follows: 

"A  'route'  is  a direction  of  travel  from 
one  place  to  another.  *********" 

In  the  case  of  Consolidated  Freightways  v.  United  States, 

C.C.A.  N.D.,  136  F (2d)  921,  l.c.  923  the  court  in  discus- 
ing the  significance  of  the  word  "route"  as  used  in  statutes 
providing  for  the  regulation  of  motor  carriers  said: 

"'Routes'  as  used  in  statutes  regulating 
motor  carriers  signifies  highways  where 
motor  vehicles  operate  and  not  areas  between 
terminal  points.  * * * *" 

Inasmuch  as  the  aforementioned  authorities  define  the  word 
"route"  as  being  highways  upon  which  motor  vehicles  operate 
and  as  a direction  of  travel  from  one  point  to  another  it  seems 
clear  that  the  word  "route"  as  used  in  Section  5728,  Laws  of 
Missouri,  1943>  page  865  means  the  distance  and  direction  of 
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travel  of  the  motor  carrier  from  one  point  to  another  and 
does  not  therefore  mean  the  entire  operating  authority  of  the 
said  motor  carrier  operating  in  the  State  of  Missouri. 

II. 

Can  a motor  carrier,  in  order  to  avail  itself  of 
these  provisos,  break  its  operating  authority  into 
segments  of  various  routes  of  less  than  ten  or 
twenty  miles  and  license  vehicles  to  operate 
exclusively  thereon? 

Section  5723 , Laws  of  Missouri  1935#  page  321,  (Sec.  5723  R.S. 

Mo.  1939#  sub-section  (c)  provides  as  follows: 

"All  laws  relating  to  the  powers,  duties, 
authority  and  Jurisdiction  of  the  public 
service  commission  over  common  carriers 
are  hereby  made  applicable  to  all  such 
motor  carriers,  except  as  herein  otherwise 
specifically  provided." 

Section  1,  Laws  of  Mo.  1947,  Vol.  2,  page  336  (Sec.  56 30  Mo. 

R.S. A.)  is  a provision  relating  to  the  powers,  duties 
authority  and  Jurisdiction  of  the  Public  Service  Commission 
over  common  carriers  and  provides  in  part  as  follows: 

"*  # * * The  commission  shall  have  power, 
after  hearing,  to  issue  such  certificate, 
as  prayed  for,  or  to  refuse  to  issue  the 
same,  or  to  issue  it  for  the  construction 
of  a portion  only  of  the  contemplated 
railroad  or  street  railroad  or  extension 
thereof  or  for  the  partial  exercise  only  of 
said  right  or  privilege,  and  may  attach  to 
the  exercise  of  the  rights  granted  by  the 
certificate  such  terms  and  conditions  as 
in  its  Judgment  the  public  convenience  and 
necessity  may  require.  ********" 

Reading  and  construing  the  two  above  quoted  provisions  together, 
it  seems  that  the  mode  and  manner  in  which  the  rights  granted  by 
the  certificate  of  convenience  and  necessity  are  exercised  is 
under  the  power,  authority  and  Jurisdiction  of  the  Public  Service 
Commission.  To  hold  otherwise  would  be  to  strip  the  said  Public 
Service  Commission  of  any  and  all  means  it  now  has  in  its  hands 
to  enforce  the  law  in  respect  to  those  agencies  which  are  under 
the  control  and  regulation  of  the  said  commission. 

In  the  case  of  State  ex  rel  Pitcairn  et  al  v.  Public  Service 
Commission,  232  Mo.  App.  755#  111  S.W.  (2d)  982,  the  court 
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in  discussing  the  powers  and  authority  of  the  Public  Service 
Commission  said,  l.c.  986: 

"The  purpose  of  the  Legislature  was  to 
promote  the  welfare  of  the  state  by 
regulating  common  carriers  by  motor 
vehicle.  *****  it  authorized  the 
Public  Service  Commission  to  administer 
the  law  as  its  agent.  Lusk  v.  Atkinson, 

268  Mo.  109,  186  S.W.  703.  It  thereby 
vested  the  commission  with  certain 
positive,  powers,  expressly  conferred  and 
also  vested  it  with  all  others  necessary 
and  proper  to  carry  out  fully  and  effectually 
all  such  powers  so  delegated,  and  necessary 
to  give  full  effect  to  the  act.  ♦****” 

Hence  it  must  follow  that  the  terms  and  conditions,  as  prescribed 
by  the  commission,  under  which  the  rights  granted  by  the  certifi- 
cate may  be  exercised  are  binding  upon  the  recipient  of  the 
certificate  and  cannot  be  altered  or  amended  without  the  permis- 
sion and  authorization  of  the  Commission. 

It  is,  therefore,  the  opinion  of  this  department  that  a motor 
carrier  cannot  separate  its  operating  authority,  as  established 
by  the  commission,  into  segments  of  various  routes  for  the 
purpose  of  creating  and  maintaining  the  said  various  routes 
as  distinct  and  separate  routes  for  the  purpose  of  having  his 
vehicles  licensed  as  operating  exclusively  on  the  shortened 
routes. 


III. 

Does  the  proviso  relating  to  mileage  limitations  in  Section  5728, 
Laws  of  Missouri  1943*  page  865  apply  only  to  intrastate  operation? 

The  provision  contained  in  Section  5728,  Laws  of  Missouri  1943, 
page  865  ia  as  follows: 

'’Provided  further,  that  where  a motor 
carrier  is  operating  a route  in  this 
State,  the  total  mileage  of  which  is 
not  greater  than  twenty  miles,  the 
license  fee  shall  be  one -half  of  the 
license  fee  hereinafter  set  out." 

The  above  quoted  provision  must  be  construed  and  applied  in 
compliance  with  the  intent  of  the  Legislature  from  the  words 
and  phrases  used  in  the  said  provision  and  in  the  sense  that 
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the  legislature  intended  the  words  and  phrases  to  be  used. 

See  American  Bridge  Co.  v.  Smith,  Supra. 

Section  655,  R.  S.  Mo.  A.,  1939  provides  in  part  as  follows: 

"The  construction  of  all  statutes  of  this 
State  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute: 

First,  words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual  sense, 

* * » « a N 

To  the  same  effect  as  the  above  quoted  provision,  see  50  Am. 

Jur.  Statutes,  Section  238,  page  228;  State  ex  rel  Oass  v. 

Cordon,  266  Mo.  394,  181  S.W.  1016;  and  Vable  v.  McCune, 

26  Mo.  371,  72  Am.  Dec.  214. 

In  view  of  the  foregoing  authorities  and  statute,  and  the  fact 
that  the  legislature  has  deemed  it  necessary  to  provide  separately 
in  another  provision  of  Section  5728,  Laws  of  Mo.  1943#  page  865, 
for  the  license  fee  of  motor  carriers  not  operating  wholly  within 
the  confines  and  boundaries  of  the  state,  it  must  follow  that 
the  legislature  intended  the  afore  quoted  provision  to  apply  only 
to  intrastate  operations. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  department  that  the  word 
"route"  as  used  in  Section  5728,  Laws  of  Missouri  1943#  page 
65,  means  the  distance  and  direction  of  motor  carrier  from  one 
point  to  another  and  does  not  therefore  mean,  nor  is  it  synony- 
mous with  entire  operating  authority  of  the  said  motor  carrier 
operating  in  the  State  of  Missouri  under  a permit  from  the  public 
Service  Commission.  It  is  further  the  opinion  of  this  department 
that  a motor  carrier  cannot  separate  his  operating  authority 
as  established  by  the  Commission  into  various  routes  as  distinct 
and  separate  routes  for  the  purpose  of  having  his  vehicles 
licensed  as  operating  exclusively  on  the  shortened  routes. 

It  is  also  the  opinion  of  this  department  that  the  mileage  pro- 
vision contained  in  Section  5728,  Laws  of  Missouri,  1943#  page 
865,  applies  only  to  intrastate  operations. 

Respectfully  submitted 


APPROVED: 


PHILIP  M*  SESTRIC 
Assistant  Attorney  General 


J.  E.  TAYLOR 

ATTORNEY  GENERAL 


BRIDGES: 

DAMAGES  TO  PUBLIC 
HIGHWAYS  OR  BRIDGES  t 


Any  person  who  shall  wilfully  or  negligently 
damage  a highway  or  bridge  upon  a public  high-* 
way  Is  liable  for  the  amount  of  such  damage  and 
the  same  way  be  recovered  in  the  name  of  the 
state  by  the  municipality,  county  or  other 
civil  subdivision  of  the  state  suffering  the 
loss  • 


August  29,  1950 


Honorable  Emmett  Lf  Bart ram 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Sir: 


FILED 

S 


I* 

We  have  received  your  request  for  an  official  opinion  on 
the  question  of  the  liability  of  a truck  owner  for  damage  to  a 
county  bridge.  Your  letter  is  as  follows: 

"Nodaway  County  has  suffered  large  losses 
to  their  bridges  by  dump  trucks  hauling 
heavy  loads  of  rock  and  tractors  pulling 
lowboy  trailors  loaded  with  heavy  machinery 
breaking  down  the  bridges  when  they  cross. 

"Recently,  a merchant  in  an  adjoining  county 
had  his  men  load  a caterpillar  bulldozer  on- 
to a lowboy  attached  to  a tractor  to  bring 
this  equipment  into  Nodaway  County.  They 
were  almost  across  this  particular  bridge 
when  it  broke  under  the  weight  of  the  lowboy 
with  the  caterpillar  bulldozer  on  It  and  let 
it  slide  down  into  the  river.  The  tractor 
part  was  almost  across  the  bridge,  but  it 
really  broke  under  the  weight  of  the  lowboy 
and  the  bulldozer. 

"This  will  cause  the  county  to  have  to  put 
a new  bridge  across  this  stream  and  a new 
bridge  will  cost  our  county,  under  the  present 
cost  of  things,  possibly  $6000.00.  The 
bridge,  of  course  was  old,  but  would  have 
served  ordinary  purposes  for  a number  of 
years  yet. 

"The  tractor  and  lowboy  and  the  load  were 
within  the  weights  permitted  under  the 
Statute,  as  we  construe  itj  that  Is,  the 
total  length  was  36  feet  and  under  the 
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calculation,  36  plus  kO  would  be  ?6j  this 
times  JOO  would  make  >3,200,  The  total 
weight  of  this  tractor,  lowboy  and  the  load 
was  k2,000.  The  bridge  was  built  for  a 7 
ton  capacity  with  a 5 0 % over  manufacturer^ 
guarantee  on  it,  which  Would  give  the  bridge 
a 10jr  ton  capacity, 

"This  bridge  was  not  posted  by  the  county 
as  to  the  load  limit  and  these  people  had 
crossed  this  same  bridge  with  the  same  load 
several  times  before* 

"Our  question  is,  is  this  merchant,  whose 
machinery  and  equipment  went  through  the 
bridge,  liable  for  damages  to  our  county 
for  the  loss  of  this  bridge  under  the  fore- 
going statement  of  facts?  I am  wondering 
how  far  Section  8591  R.  &.  Mo.  would  apply 
in  this  case,  where  really  the  weight  of  the 
lowboy  was  what  broke  the  bridge  instead  of 
the  gasoline  tractor.  Of  course,  the  tractor 
was  attached  to  and  pulling  the  loaded  lowboy, 
but  1 am  afraid  that  this  section  is  not 
broad  enough  to  cover  our  case," 


II. 


Section  30k*  11#  R.  S.  Mo,.  19k9,  S.R.B.  No.  1113,  65th 
General  Assembly,  provides  as  follows* 

"1.  No  motor  drawn  or  propelled  vehicle, 
or  combinations  thereof,,  shall  be  moved  or 
operated  on  the  highways  of  this  state  when 
the  gross  weight  thereof,  in  pounds  shall 
exceed  the  weight  computed  by  multiplying 
the  distance  in  feet  between  the  first  and 
last  axles  of  such  vehicles  or  combinations 
of  such  vehicles  plus  forty  by  seven  hundred; 
nor  shall  the  total  gross  weight,  with  load 
on  any  group  of  axles  of  a vehicle  or  combin- 
ation of  vehicles  where  the  distance  between 
the  first  and  last  axles  of  the  group  is 
eighteen  feet  or  less  exceed  the  weight,  in 
pounds,  computed  by  multiplying  the  distance 
in  feet  between  the  first  and  last  axles  of 
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such  group  under  consideration  plus  forty 
by  six  hundred  fifty.  No  vehicle  or  com- 
bination of  vehicles  shall  be  moved  or  oper- 
ated on  any  highway  in  this  state  having  a 
greater  weight  than  sixteen  thousand  pounds 
on  one  axle  when  the  wheels  attached  to  said 
axle  are  equipped  with  high  pressure  pneu- 
matic, solid  rubber  or  cushioned  tires,  and 
no  vehicle  or  combination  of  vehicles  shall 
be  moved  or  operated  on  the  highways  of  this 
state  having  a greater  weight  than  eighteen 
thousand  pounds  on  one  axle  when  the  wheels 
attached  to  said  axle  are  equipped  with  low 
pressure  pneumatic  tires,  and  no  vehicle 
shall  be  moved  or  operated  on  the  highways 
of  this  state  having  a load  of  over  six 
hundred  pounds  per  inch  width  of  tire  upon 
any  wheel  concentrated  on  the  surface  of 
the  highway,  the  width  In  the  case  of  rubber 
tires,  both  solid  and  pneumatic,  to  be 
measured  between  the  flanges  of  the  rim. 


u2.  For  the  purpose  of  this  section  an 
*axle  load*  shall  be  defined  as  the  total 
load  imposed  upon  the  highway  through  all 
wheels  whose  centers  are  included  within 
two  parallel  transverse  vertical  planes 
not  more  than  forty  inches  apart.” 


It  is  not  clear  to  us  that  your  total  length  of  36  feot 
as  stated  in  your  letter  was  measured  from  the  first  axle  to 
the  last  axle.  If  the  vehicle  Is  available  to  be  measured, 
then  the  sheriff  or  some  member  of  the  Missouri  Highway  Patrol 
should  measure  the  vehicle  involved  and  also  determine  whether 
or  not  there  was  more  than  16,000  pounds  on  on©  axle.  If  the 
truck  owner  or  operator  has  violated  this  section,  it  could  be 
used  as  one  allegation  of  negligence.  The  criminal  aspects  of 
such  a violation  are  not  considered  In  this  opinion. 


Section  304..  18,  R.  S.  Mo,  1949,  3.R.B.  No.  1113,  6£th 
General  Assembly,  provides  as  follows? 


”1.  No  metal  tired  vehicle  shall  be  operated 
over  any  of  the  Improved  highways  of  this 
state,  except  over  highways  constructed  of 
gravel  or  clay  bound  gravel,  if  such  vehicle 
has  on  the  periphery  of  any  of  the  road  wheels 
any  lug,  flange,  cleat,  ridge,  bolt  or  any 
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projection  of  metal  or  wood  which  projects 
radially  beyond  the  tread  or  traffic  surface 
of  the  tire,  unless  the  highway  is  protected 
by  putting  down  solid  planks  or  other  suit- 
able material,  or  by  attachments  to  the 
wheels  so  as  to  prevent  such  vehicles  from 
damaging  the  highway,  except  that  this  pro- 
hibition shall  not  apply  to  tractors  or 
traction  engines  equipped  with  what  is  known 
as  caterpillar  treads#  when  such  caterpillar 
does  not  contain  any  projection  of  any  kind 
likely  to  injure  the  surface  of  the  road. 
Tractors#  traction  engines  and  similar 
vehicles  may  be  operated  which  have  upon 
their  road  wheels  *V*  shaped,  diagonal  or 
other  cleats  arranged  in  such  manner  as  to 
be  continuously  in  contact  with  the  road 
surface  if  the  gross  weight  on  the  wheels 
per  inch  of  width  of  such  cleats  or  road 
surface,  when  measured  in  the  direction  of 
the  axle  of  the  vehicle,  does  not  exceed 
eight  hundred  pounds, 

”2,  No  tractor,  tractor  engine,  or  other 
metal  tired  vehicle  weighing  more  than  four 
tons*  including  the  weight  of  the  vehicle 
and  its  load,  shall  drive  onto,  upon  or  over 
the  edge  of  any  improved  hl^away  without 
protecting  such  edge  by  putting  down  solid 
planks  or  other  suitable  material  to  prevent 
such  vehicle  from  breaking  off  the  edges  of 
the  pavement, 

"3 , Any  person  violating  this  section, 
whether  operating  under  a permit  or  not,  or 
who  shall  wilfully  or  negligently  damage  a 

highway,' shall  ee  liaol'e  for  the  amount  11 oT 

such  damage  caused  to  any  highway,  bridge, 
culvert  or  sewer,  and  any  vehicle  causing 
such  damage  shall  be  subject  to  a lien  for 
the  full  amount  of  such  damage,  which  lien 
shall  not  be  superior  to  any  duly  recorded 
or  filed  chattel  mortgage  or  other  lieh 
previously  attached  to  such  vehicle;  the 
amount  of  such  damage  may  be  recovered  in 
any  action  in  any  court  of  competent  juris- 
diction, in  the  name  of  the  state,  by  the 
municipality,  county  or  other  civil  sub- 
division or  interested  party,” 

(Underscoring  ours.) 
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This  section  provides  that  any  person  violating  this 
section,  or  who  shall  wilfully  or  negligently  damage  a high- 
way, shall  be  liable  for  the  amount  of  such  damage  caused  to 
any  highway  bridge,  etc.  We  believe  that  the  clause  "or  who 
shall  wilfully  or  negligently  damage  a highway"  applies  to 
any  and  all  damage  inflicted  upon  the  public  highways  regard- 
less of  whether  or  not  any  violation  of  this  particular  sec- 
tion has  been  Involved.  We  believe  that  it  is  a general 
statutory  liability  enactment,  and  by  reason  of  the  provisions 
of  this  section  that  it  would  be  unnecessary  for  you  to  rely 
upon  the  provision  of  Section  8591 » R*  8*  Mo*  1939* 

Section  8591,  R.  S.  Mo.  1939,  which  will  be  Section 
229.16,  H,  3.  Mo.  1949i  provides  as  follows! 

"All  persons  owning,  controlling  or  managing 
threshing  machines,  sawmills  and  steam  engines 
or  gasoline  tractors  are  required,  in  moving 
the  same  over  public  highways,  to  lay  down 
planks  not  less  t&an  one  foot  wide  and  three 
inches  in  thickness  on  the  floors  of  all 
bridges  situate  oh  the  public  highways, 
while  crossing  thb  same  with  such  threshing 
machines,  sawmills,  steam  engines  or  gasoline 
tractors,  and  in  the  event  any  person  owning 
any  such  machinery  shall  cross  or  attempt 
to  cross  any  bridge  upon  any  public  highway 
with  such  machinery  who  shall  neglect  or 
fall  to  lay  down ;|aid  planks  as  a protection 
to  said  bridge  an&  who  shall,  by  reason  of 
such  neglect  caus6  injury  to  any  such  bridge, 
he  shall  b©  liable  for  double  the  amount  of 
such  injury  to  be  recovered  in  the  name  of 
the  county  or  any  subdivision  thereof,  to 
the  use  and  benefit  of  the  road  and  bridge 
fund." 

The  term  "gasoline  tractor"  may  only  refer  to  farm  tractors. 
In  1921*  when  this  section  was  enacted  to  include  gasoline  trac- 
tors, all  farm  tractors  used  either  steel  wheels  with  lugs  or 
steel  caterpillar  tread*  But  the  section  does  not  specify  the. 
type  of  gasoline  tractors  that  would  be  required  to  comply  with 
the  provisions  of  tills  section.  Today  we  have  automobile 
tractors  that  pull  trailers.  Such  tractors  use -either  deisel 
fuel  or  gasoline.  7/e  understand  the  weight  of  the  heavy  load 
caused  the  bridge  to  collapse.  Section  8591  was  enacted  to 
protect  the  floors  of  bridges  from  the  steel  lugs  or  tread  on 
steam  engines  or  gasoline  tractors.  Would  the  planicing  of  your 
bridge,  as  required  by  this  section,  have  prevented  the  same 
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from  collapsing?  If  so,  then  the  failure  to  do  so  would  be 
negligence,  but  not  a violation  of  said  Section  8591  in  our 

opinion* 

We  wish  to  call  your  attention  to  the  case  of  State 
Highway  Commission  v*  Stadler,  llj.8  P,  (2d)  296,  This  case 
involved  a suit  by  the  Kansas  State  Highway  Commission  to 
recover  damages  for  the  destruction  of  a bridge  on  a public 
highway.  The  court  in  this  case  said; 

" * # In  1929  the  legislature  enacted  Laws 
of  1929<  Ch.  84.,  Sec.  5*  which  reads;  *Any 
person  who  shall  wilfully  or  negligently 
damage  a highway  shall  be  liable  for  the 
amount  of  such  damage  and  the  state  highway 
commission  may  prosecute  claims  or  suits  for 
the  amount  of  such  damage,1  Certainly  after 
the  enactment  of  this  statute  it  must  be 
conceded  whatever  common  law  cause  of  action 
existed  in  favor  of  a governmental  agency 
for  negligent  destruction  of  its  highway, 
and  it  must  go  unquestioned  that  a bridge 
is  a portion  of  the  highway*  Board  of 
Com'rs  of  Cloud  County  v,  Mitchell  County, 

75  Kan,  750,  757,  90  P*  286;  G.  S.  1935, 

77-201  (5)  and  G.  S,  19^1  Supp.  8-126 (e) 
was  superseded  by  the  new  statutory  cause 
of  action  for  negligence  provided  for  there- 
in. Later,  the  legislature  passed  Laws  of 
1931,  Oh.  Sec,  7,  prohibiting  the  over- 

loading of  bridges  and  imposing  civil  liabil- 
ity for  violations  of  its  provisions  recover- 
able by  the  authorities  charged  with  the 
maintenance  of  highway  structures.  This 
statute  was  in  no  sense  a limitation  of  the 
negligence  statute  theretofore  enacted  and 
merely  imposed  an  additional  liability  on 
users  of  the  highway  in  cases  where  they 
used  such  structures  when  their  vehicles 
were  loaded  in  excess  of  the  weight  allowed 
by  its  provisions.  In  1937  both  of  the 
statutory  enactments  just  referred  to  were 
repealed  by  Laws  of  1§37,  Ch.  283,  known  as 
the  Uniform  Act  Regulating  Traffic  on -the 
Highways,  and  substituted  in  their  place  was 
section  1 2lf,  now  G.  8.  19lj-3  Supp.  8-5,  12lj. , 
which  reads ; 
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rt’(a)  Any  person  driving  any  vehicle, 
object,  or  contrivance  upon  any  highway  or 
highway  structure  shell  he  liable  for  al^. 
damage  which  said  highway  or  structure  may 
sustain  as  a resulTof  any~Tllegal  operation, 
driving,  or~ moving  of  such  vehicle , object,** 
or  contrivance,  or  as  a result'  of  operation, 
driving,  or  moving  any  vehicle,  object,  or 
contrivance  weighing  in  excess  of  the  maximum 
weight  in  this  act  but  authorized  by  special 
permit  issued  as  provided  in  this  act*  (b) 
vifhenever  such  driver  is  not  the  owner  of  such 
vehicle,  object,  or  contrivance,  but  is  so 
operating,  driving,  or  moving  the  same  with 
the  express  or  implied  permission  of  said 
owner,  then  said  owner  and  driver  shall  be 
jointly  and  severally  liable  for  any  such 
damage*  (c)  Such  damage  may  be  recovered 
in  a civil  action  brought  by  the  authorities 
in  control  of  such  highways  or  highway 
structure, * 

”(2,3)  The  language  of  this  new  statute  is 
broad  and  comprehensive.  On  analysis,  it 
can  be  said  it  permits  the  commission  to 
sue  in  its  own  name  and  recover  all  damages 
which  the  highway  and/or  structure  may  sus- 
tain as  a result  of  overloading  and/or  any 
Illegal  operation,  driving  or  moving  of  any 
vehicle,  object  or  contrivance  driven  upon 
the  highway.  Appellant  argues  its  provisions 
do  not  contemplate  negligence  and  that  the 
only  basis  for  recovery  thereunder  is  over- 
loading. Here  again  appellant’s  position 
is  not  well  taken.  True  enough,  the  terms 
of  the  new  act  do  not  specifically  impose 
liability  for  negligence  nor  is  the  word 
‘negligence*  to  be  found  in  the  language 
used  therein.  But  that  is  no  justification 
for  a claim  that  negligence  was  not  contem- 
plated by  its  provisions.  The  language 
’illegal  operation,  driving,  or  moving  of 
such  vehicle,  object,  or  contrivance’  hot 
only  contemplates  acts  of  negligence  but 
embraces  in  its  terms  so  many  negligent  acts 
that  it  is  difficult  to  imagine  any  illegal 
operation  of  a vehicle  on  the  highway  which 
would  not  constitute  negligent  operation  of 
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such  vehicle  if  injury  to  the  highway  resulted, 
and  rare  indeed  would  be  the  occasion  where 
negligent  operation  of  such  vehicle  would  not 
be  illegal.  For  illustration,  the  acts  alleged 
and  relied  on  by  the  plaintiff  in  its  petition 
as  constituting  common  law  negligence  were  all 
illegal  under  the  present  act,  namely,  driving 
the  truck  on  the  wrong  side  of  the  highway, 
see,  0,  S,  19^3  Supp.  8*537#  driving  at  a rate 
of  speed  greater  than  reasonable  and  proper, 
see,  G.  S.  19i{-3  Supp.  8-532,  driving  at  a 
reckless  rate  of  speed,  see,  G,  S.  19^3  Supp, 
8-531*  It  should  be  added  the  commission  of 
one  or  all  of  such  acts  if  established  by 
the  evidence  was  sufficient  to  authorize  the 
recovery  of  damages  under  its  provisions.  We 
have  no  difficulty  in  concluding  that  the 
present  statute  was  intended  to  be  all  in- 
clusive and  embraces  within  its  terms  all 
the  acts  for  which  the  driver  or  owner  of  a 
vehicle  might  be  civilly' liable  to  the  com- 
mission in  the  event  while  driving  on  the 
highway  he  damages  a hig|xway  or  highway 
structure.  The  common  l&w  right  of  action 
has  been  superseded  by  the  statutory  one  and 
so  far  as  acts  of  negligence  are  concerned 
the  commission’s  right  oi*  action  is  limited 
to  such  negligent  acts  as  amount  to  illegal 
acts  under  the  provisions  of  the  Uniform  Act 
Regulating  Traffic  on  the  highways.  Common 
law  negligence  may  now  give  rise  to  the 
statutory  cause  of  action  if  the  act  relied 
on  is  illegal  but  it  no  longer  gives  appellant 
the  right  to  rely  upon  a common  law  cause  of 
action  for  negligence*  It  follows  the  trial 
court’s  finding  the  appellant  was  limited  to 
the  relief  authorized  by  the  statute  and  was 
not  entitled  to  recover  anything  other  than 
provided  for  therein  was  proper* 

” * % # Relating  to  highways  25  Am.  Jur*  63? 
Seci  3J4.I,  states  the  general  rule  to  b$  as 
follows!  *The  damages  recoverable  are  measured 
by  the  expense  to  which  the  municipality  or 
other  public  agency  has  been  put  by  the  act 
of  the  defendant  and  do  not  include  mere  in- 
conveniences in  the  use  of  the  road  which  do 
not  make  it  more  expensive  to  be  kept  in 
repair.* 
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HWith  respect  to  bridges  the  rule  stated  in 
11  C«<T«S»,  Bridges  , p*  1137 , Sec#  100#  reads  : 

*It  has  been  held  that  the  measure  of  damages 
for  injury  to  a bridge  is  usually  the  amount 
which  must  necessarily  be  expended  in  repair- 
ing or  restoring  it*  but  in  some  jurisdictions 
the  party  is,  by  statute,  liable  to  greater 
damages,  as  will  appear  from  an  examination 
of  statutory  provisions  and  the  decisions 
cited  infra  this  note,  & * * * 

"While  in  8 Am,  Jur.  973#  Sec,  It  is  stated 
thus:  *The  measure  of  damages  to  the  owner  of 
the  damaged  bridge  is  the  cost  of  repairs 
necessitated  by  the  injury  received,  together 
with  a reasonable  sum,  in  case  of  a toll 
bridge,  for  the  loss  of  net  profits  during 
the  time  the  bridge  cannot  be  used.  Addi- 
tional costs,  however,  due  to  delay  or  other 
action  by  £he  owner  cannot  be  recovered  in 
such  a case,* 

4 *##*#*#»###  # 

i, 

" * # we | have  determined  without  must  per- 

turbation, irrespective  of  what  the  rule  may 
be  elsewhere,  that  under  our  present  statute 
which  imposes  liability  for  all  damage  which 
a highway  and/or  highway  structure  may  sus- 
tain, the  proper  measure  of  damages  is  the 
actual  cost  of  replacement  of  such  highway 
and  structure  in  the  condition  it  was  in  at 
the  time  the  injury  occurred, " 

(Underscoring  ours,) 

i 

The  above  quotations  from  this  Kansas  ease  should  be 
beneficial  to  you  in  construing  the  provision  of  said  S.R.B. 

No,  1113,  quoted  above.  We  believe  that  this  case  clearly  shows 
that  the  appellate  courts  of  this  state  would  construe  said 
liability  statute,  quoted  above,  to  Include  the  damage  Inflicted 
upon  the  bridge  described  in  your  letter. 

Another  case  upon  this  question  is  Department  of  Highways 
v.  Fogleman,  27  So,  (2d)  155,  210  La,  375,  in  which  the  Supreme 
Court  of  Louisiana  states: 

"(1,2)  It  is  incumbent  upon  every  citizen 
using  the  highways  and  public  bridges  to 
do  so  with  reasonable  care.  The  general 
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rule  that  a traveler  about  to  cross  a public 
bridge  may  assume  that  it  is  strong  enough 
for  his  purpose  does  not  apply  when  he  pro- 
poses to  cross  with  an  * unusual  load1 . 

Kelson  v,  City  of  Rockford,  185  111.  App, 

288 j Board  of  Com‘rs  of  Allen  County  v. 
Creviston,  133  Ind.  39,  32  N.E,  735.  See, 
also,  68  A.L.R.  6o5  et  seq,  It  would  be  a 
desirable  situation  if  all  of  the  highway 
bridges'  could  hold  up  the  maximum  loads  per- 
mitted but,  in  Louisiana,  we  are  faced  with 
the  fact  that  many  of  our  bridges  were  built 
before  the  transportation  of  such  loads  were 
usual  or  even  contemplated.  Many  of  these 
bridges  still  serve  their  original  purpose 
in  their  respective  communities  particularly 
In  the  transportation  of  passenger  and  other 
light  vehicles.  One  who  proposes  to  trans- 
port an  unusual  or  undue  load  over  a public 
bridge , par tlcularly  "on"" a secondary  route. 
is  under  tHe  duty  to  exere iae  care  and  caution. 
In  the  absence  or  sucK'care,  1 a person  driving 
such  vehicle  assumes  the  risk  of  Injury  to 
himself  and  cargo  in  trying  to  pass  over  the 
bridge,  Wilson  v.  Grandy,  I4.7  Conn.  59 » 3& 

Am.  Rep.  >1:  Clapp  v.  Ellington,  5l  Hun.  58 , 

3 N.Y.S.  5l6 j Carter  v.  Town  of  MInden,  156 
La.  332,  100  So.  336,” 


(Underscoring  ours.) 

A case  decided  upon  the  general  law  of  negligency  or  common 
law  without  the  benefit  of  statutory  provision  is  the  case  of 
Township  of  Livingston  v.  Parkhurst,  7 A.  (2d)  627,  122  N.J.L. 
598*  la  which  the  Supreme  Court  of  New  Jersey  saidi 


"The  question  presented  on  this  appeal  is 
the  propriety  of  the  action  of  the  trial 
court  in  granting  a nonsuit.  From  the  agreed 
state  of  case  it  appears  that  on  September 
23 » 1933*  the  defendant  Brown  was  transport- 
ing over  the  public  streets  of  the  Township 
of  Livingston,  appellant,  a truck  and  trailer 
attached  thereto  belonging  to  his  employer, 
the  defendant  Parkhurst,  who  accompanied  him . 

A small  wooden  bridge  over  a stream  on  Brooks ide 
Avenue  was  used  by  these  vehicles  and  collapsed 
under  their  weight.  The  truck  weighed  from 
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three  to  three  and  one^half  tons  and  the 
trailer  from  four  to  five  tons*  On  the 
trailer  was  a gasoline  shovel  weighing  from 
twenty-eight  to  thirty  tons*  The  truck  and 
the  front  wheels  of  the  trailer  had  safely 
crossed  over.  The  rear  wheels  of  the 
trailer  had  crashed  throi^gh  the  planking  of 
the  bridge.  There  was  no  sign  posted  at  the 
bridge  indicating  the  limit  of  the  weight 
the  bridge  would  carry*  Two  days  prior  there 
had  been  a severe  rainstorm  causing  the  stream 
to  overflow  the  bridge*  Por  that  reason  the 
bridge  had  been  closed  to  traffic  until  the 
morning  of  the  day  in  question  when  the  waters 
having  subsided  and  the  planks  of  the  bridge 
having,  upon  inspection  by  the  Township 
Engineer,  been  found  * dried  out*  the  bridge 
was  opened  to  use. 

"The  bridge  was  substantially  and  fairly 
well  constructed  and  in  good  condition. 

The  usual  traffic  consisted  of  pleasure 
vehicles  and  delivery  trucks , the  heaviest 
trucks  generally  using  the  bridge  being 
coal  trucks.  This  was  the  first  load  the 
bridge  had  failed  to  carry  safely.  The 
bridge  had  been  built  in  1925>,  acquired  by 
the  municipality  in  1927  or  1928  and  since 
then  maintained  by  it.  The  maximum  safeload 
capacity  of  the  bridge  even  if  composed  of 
entirely  hew  lumber  would  not  exceed  fifteen 
tons  and  at  the  time  of  the  accident  somewhat 
less.  Defendant  Parkhurst  told  the  Township 
Engineer  at  the  scene  of  the  accident,  shortly 
thereafter,  that  he  and  his  driver,  defendant 
Brown,  had  inspected  the  bridge,  even  looked 
underneath  it,  before  attempting  to  cross, 
but  later  in  the  day  he  denied  to  the  engineer 
having  made  such  examination  or  inspection, 
then  stating  that  he  had  driven  over  it 
because  it  looked  alright. 

"It  is,  of  course,  not  disputed  that  this 
bridge  and  highway  loading  to  it  were  'for 
the  use  of  the  public  who  had  an  easement 
in  it.  The  defendants  had  a right  to  its 
use  for  the  transportation  of  this  equip- 
ment. But  in  doing  so  they  were  under  a 
duty  to  the  plaintiff  to  use  reasonable  care 
so  as  not  to  cause  damage  to  the  highway  or 
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bridge.  The  highway  was  unpaved,  and  the 
bridge,  a small  one,  was  constructed  of  wood. 
Would  one  owing  a duty  to  the  municipality 
to  use  the  facilities  it  provided  with 
reasonable  care  be  violating  that  duty  by 
the  transportation  of  equipment  of  the  typo 
and  weight  described  along  this  highv/ay  and 
over  this  bridge?  Were  proper  precautions 
taken  in  the  exercise  of  due  care?  Was 
there,  on  the  other  hand,  any  duty  on  the 
part  of  the  municipality  which  was  contribu- 
tory negligence  as  a matter  of  law  under 
these  facts? 

"(2,3)  It  seems  to  us  that  these  questions 
of  fact,  both  as  to  negligence  and  as  to 
contributory  negligence,  were  clearly  raised 
by  the  proofs  and  that  it  was  error  for  the 
court  to  treat  them  as  questions  of  law.” 


CONCLUSION 


It  is  the  opinion  of  this  department  that  any  person  who 
shall  wilfully  or  negligently  damage  a highway  or  bridge  upon 
a public  highway  is  liable  for  the  amount  of  such  damage  and 
that  the  same  may  be  recovered  In  the  name  of  the  state  by  the 
municipality,  county  or  other  civil  subdivision  of  the  state. 

It  is  the  further  opinion  of  this  department  that  double  damage 
may  be  recovered  for  damage  to  any  bridge  on  a public  highway 
caused  by  a violation  of  the  provisions  of  Section  8591*  R»  S. 
Mo.  1939*.  Whether  or  not  the  facts  stated  in  your  letter  would 
constitute  negligence  would  bo  a question  of  fact  to  be  deter- 
mined by  the  court  and  jury. 


Attorney  General 
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MAGISTRATE  COURTS^  County  superintendent  of  schools  as  school 

attendance  officer  may  file  complaint  in 
SCHOOLS:  magistrate  court  to  enforce  compulsory 

school  attendance  of  children;  magistrate 
court  has  jurisdiction  to  hear  such  cases 
arising  out  of  prosecution  for  failure  to 
comply  with  school  attendance  law. 


March  3,  1950 


OPINION  NO. 


Honorable  Joe  Berry 
Judge  of  the  Probate  and 
Magistrate  Courts 
Benton  County 
Warsaw,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  to  be  advised  by  this 
department,  which  reads  as  follows: 

"Does  the  Magistrate  Judge  have  proper 
jurisdiction  over  compulsory  attendance 
according  to  the  Missouri  school  law? 

"May  a County  Supt.,  as  a compulsory 
attendance  officer,  file  a complaint 
in  the  Magistrate  Court  against  the 
parents  or  guardians  of  a person  not 
in  regular  attendance  at  school?" 

Regarding  the  compulsory  attendance  of  children  in  school. 
Section  IO587,  R.S.  Mo.  1939*  in  part,  provides: 

"Every  parent,  guardian  or  other  person 
in  this  state  having  charge,  control  or 
custody  of  a child  between  the  ages  of 
seven  and  fourteen  years  shall  cause 
such  child  to  attend  regularly  some  day 
school,  public,  private,  parochial  or 
parish,  not  less  than  the  entire  time 
the  school  which  said  child  attends  is 
in  session,  or  shall  provide  such  child 
at  home  with  such  regular  daily  instruc- 
tion during  the  usual  hours  as  shall,  in 
the  judgment  of  a court  of  competent 
jurisdiction,  be  substantially  equivalent 
at  least  to  the  instruction  given  the 
children  of  like  age  at  said  day  school 
in  the  locality  in  which  said  child  re- 
side sj  and  every  parent  or  person  in  this 
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state  having  charge,  control  or  custody  of 
a child  between  the  ages  of  fourteen  and 
sixteen  years,  who  is  not  actually  and 
regularly  and  lawfully  engaged  for  at  least 
six  hours  each  day  in  some  useful  employ- 
ment or  service,  shall  cause  said  child  to 
attend  regularly  some  day  school  as  afore- 
said:* * *" 

Section  10589,  R.  S.  Mo.  1939#  provides  that  the  county 
superintendent  of  schools  in  each  county  shall  act  as  school 
attendance  officer  and  shall  have  the  power  of  a deputy  sheriff 
in  the  performance  of  the  duties  of  school  attendance  officer 
in  all  school  districts  of  the  county.  Provision  is  also  made 
for  the  appointment  of  other  school  attendance  officers. 

Section  10591,  R.S.  Mo.  1939,  provides  for  the  county 
attendance  officer  acting  as  a prosecuting  officer,  and,  in 
part,  reads: 


”*  * * The  county  superintendent  shall 
immediately  have  an  investigation  made 
by  his  county  school  attendance  officer, 
and  any  parent  or  guardian  or  person  who, 
having  charge,  control  or  custody  of  any 
child  between  the  ages  of  seven  and  six- 
teen years,  violates  any  provision  of  sections 
IO587  to  1059*1,  shall  be  warned  by  said 
officer  as  soon  as  possible  after  the 
beginning  of  the  public  school  term 
of  the  district  in  which  such  child  re- 
sides and  also  at  any  time  thereafter  to 
place  and  keep  said  child  in  regular  at- 
tendance at  some  day  school  within  three 
days  from  the  service  of  said  written  or 
printed  notice,  after  the  lapse  of  three 
days  from  the  date  of  the  service  of  said 
notice  of  warning,  said  parent  or  guardian 
or  person  having  charge,  control  or  custody 
of  any  such  child  shall  be  deemed  guilty 
of  a misdemeanor,  and  said  school  attendance 
officer  shall  make  complaint  against  said 
parent,  guardian  or  other  person  in  charge 
of  such  child  before  the  Judge  of  the 
Juvenile  division  of  the  circuit  court  or 
before  a Justice  of  the  peace  in  the  county 
where  the  party  resides  for  refusal  or 
neglect  to  send  such  child  or  children  to 
school;  said  Judge  or  Justice  shall  issue 
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a warrant  upon  said  complaint,  returnable 
forthwith,  and  upon  the  appearance  of  the 
defendant,  shall  proceed  to  hear  and  de- 
termine the  same  In  the  same  manner  as  Is 
provided  by  the  statutes  for  other  cases 
under  his  Jurisdiction,  and  upon  conviction 
of  violation  of  the  aforesaid  sections 
said  parent,  guardian  or  other  person  having 
control  or  custody  of  such  child  shall  pay 
a fine  of  not  less  than  ten  dollars  and  not 
more  than  twenty -five  dollars,  or  to  be 
imprisoned  for  not  less  than  two  days  and 
not  more  than  ten  days,  or  by  both  such 
fine  and  imprisonment:  Provided,  that  said 
sentence  of  fine  or  imprisonment,  or  both, 
may  be  suspended  and  finally  remitted  by 
the  court,  with  or  without  the  payment  of 
costs,  at  the  discretion  of  the  court,  if 
the  said  child  be  immediately  placed  and 
kept  in  regular  attendance  in  some  day  school 
as  aforesaid,  and  if  such  fact  of  regular 
attendance  is  proven  subsequently  to  the 
satisfaction  of  said  court  by  a properly 
attested  certificate  of  attendance  by  the 
superintendent,  principal  or  person  in 
charge  of  said  day  school.” 

The  above  section  clearly  provides  that  the  county  attend- 
ance officer  after  giving  due  warning  and  notice  to  parents, 
guardians  or  persons  having  custody  of  children  between  the 
ages  of  seven  and  sixteen  years  who  violate  the  provisions  of 
Section  10587*  supra,  shall  make  complaint  against  said  parent, 
guardian  or  other  person  in  charge  of  said  children  before  the 
Judge  of  the  Juvenile  division  of  the  circuit  court  or  before 
a Justice  of  the  peace  in  the  county  where  the  party  or  parties 
reside . 

Relating  to  prosecutions  for  violations  of  the  provisions 
of  Section  IO587*  supra.  Section  10595*  R.S.  Mo.  1939*  provides 
as  follows: 

"Prosecutions  under  sections  10587  to 
1059*1  shall  be  brought  in  the  name  of 
the  state  of  Missouri.  The  circuit 
court  shall  have  concurrent  Jurisdiction 
with  the  court  having  general  Jurisdic- 
tion over  misdemeanors  to  try  and  deter- 
mine any  cases  of  violation  of  the  pro- 
visions of  said  sections  and  shall  also 
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have  Jurisdiction  to  determine  exemptions 
under  section  10538  and  a general  super- 
visory Jurisdiction  over  the  enforcement 
of  the  provisions  of  said  sections." 

We  note  that  Section  10591,  supra,  confers  Jurisdiction  on 
the  Justice  of  the  peace  to  proceed,  hear  and  determine  cases 
against  the  parent,  guardian  or  other  person  having  control  or 
custody  of  a child  between  the  ages  of  seven  and  sixteen  who  is 
charged  with  violating  the  provisions  of  Section  10587,  supra. 

We  believe  that  this  would  also  confer  Jurisdiction  upon  the 
magistrate  courts,  for  Section  20,  Article  V of  the  Constitution 
of  19^5,  provides  as  follows: 

"Until  otherwise  provided  by  law  consistent 
with  this  Constitution,  the  practice,  pro- 
cedure, administration  and  Jurisdiction  of 
magistrate  courts,  and  appeals  therefrom, 
shall  be  as  now  provided  by  law  for  Justices 
of  the  peace;  and  in  counties  of  less  than 
seventy  thousand  inhabitants  magistrate 
courts  shall  have  concurrent  Juvenile  Juris- 
diction with  the  circuit  court,  and  the 
powers  of  the  circuit  Judge  in  chambers 
when  the  circuit  Judge  is  absent  from  the 
county." 

The  above  constitutional  provision  also  confers  upon  magis- 
trate courts  concurrent  Juvenile  Jurisdiction  with  the  circuit 
court  in  counties  of  less  than  70,000  inhabitants,  as  well  as 
providing  that  the  Jurisdiction  of  magistrate  courts  shall  be 
as  now  provided  by  law  for  Justices  of  the  peace. 

Section  10595,  supra,  relating  to  prosecutions  and  con- 
ferring Jurisdiction,  lodges  Jurisdiction  in  the  circuit  court 
and  in  courts  having  general  Jurisdiction  over  misdemeanors. 

Section  3856.I,  Mo.  R.S.A.,  relating  to  the  Jurisdiction 
of  magistrate  courts,  provides  that  "Magistrates  shall  have  con- 
current original  Jurisdiction  with  the  circuit  court,  coexten- 
sive with  their  respective  counties  in  all  cases  of  misdemeanor." 
Consequently,  prosecutions  for  violations  under  Section  IO587, 
supra,  could  be  brought  in  the  magistrate  court,  and  the  magis- 
trate court  would  have  Jurisdiction  to  hear,  try  and  determine 
such  cases. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 
county  superintendent  of  schools  as  the  school  attendance 
officer  may  file  complaints  in  the  magistrate  court  against 
the  parents,  guardians  or  other  persons  having  custody  of 
children  between  the  ages  of  3even  and  sixteen  years  for 
failure  to  cause  said  children  to  be  in  regular  attendance 
at  some  day  school,  as  provided  by  law.  It  is  further  the 
opinion  of  this  department  that  the  magistrate  court  has 
Jurisdiction  over  cases  arising  out  of  prosecution  of  said 
parents,  guardians  or  other  persons  having  custody  of  such 
children. 

Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 
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Attorney  General 
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TAXATION: 
EXEMPTIONS : 
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Tillable  land  owned  by  a church 
and  farmed  by  members  thereof  not 
exempt  from  taxation  even  though 
proceeds  therefrom  are  used  for 
paying  operating  costs  of  church. 


January  11,  1950 


Honorable  Ted  A.  Bollinger 
Prosecuting  Attorney 
Shelbyville,  Missouri 

Dear  Mr.  Bollinger: 

This  is  in  reply  to  your  recent  letter  wherein  you  sum- 
mitted  the  following  statement  request: 

"An  opinion  is  requested  of  your  office  as  to 
whether  real  property  owned  by  a church  is  ex- 
empt from  tax  when  such  land  consists  of  60 
acres  of  tillable  land  which  is  farmed  by  the 
members  of  the  church.  The  proceeds  from  this 
farm  are  then  used  to  pay  the  salary  of  the 
preacher  and  for  upkeep  of  the  church  building." 

If  the  property  if  exempt  from  taxation,  it  must  be  under 
the  provisions  of  Article  X,  Section  6 of  the  1945  Constitution 
of  Missouri,  or  Section  5,  Laws  of  Missouri,  1945,  p.  1800. 

Article  X,  Section  6 of  the  Constitution  reads  as  follows: 

"All  the  property,  real  and  personal,  of  the 
state,  counties  and  other  political  subdivi- 
sions, and  non-profit  cemeteries,  shall  be  ex- 
empt from  taxation;  and  all  property,  real  and 
personal,  not  held  for  private  or  corporate  prof- 
it and  used  exclusively  for  religious  worship,  for 
schools,  and  colleges,  for  purposes  purely  charitable, 
or  for  agricultural  and  horticultural  societies  may 
be  exempted  from  taxation  by  general  law.  All  laws 
exempting  from  taxation  property  other  than  the  prop- 
erty enumerated  in  this  article,  shall  be  void." 

Section  5,  Laws  of  Missouri,  1945,  p.  1800,  reads  in  part 
as  follows: 

"The  following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes: 

* * * Sixth,  all  property,  real  and  personal 
actually  and  regularly  used  exclusively  for 
religious  worship,  for  schools  and  colleges. 
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or  for  purposes  purely  charitable,  and  not  held 
for  private  or  corporate  profit  shall  be  exempted 
from  taxation  for  state,  city,  county,  school,  and 
local  purposes;  provided , however , that  the  ex- 
emption herein  granted  shall  not  include  real 
property  not  actually  used  or  occupied  for  the 
purpose  of  the  organization  but  held  or  used  as 
investment  even  though  the  income  or  rentals 
received  therefrom  be  used  wholly  for  religious, 
educational,  or  charitable  purposes." 

The  particular  words  of  Article  X,  Section  6 of  the  Con- 
stitution with  which  we  are  most  concerned  are:  "*  * * all  prop- 
erty, real  and  personal,  not  held  for  private  or  corporate  profit 
and  used  exclusively  for  religious  worship  may  be  exempted  from 
taxation  by  general  law." 

For  our  purposes,  the  perinent  portion  of  Section  5,  Laws 
of  Missouri,  1945,  supra,  is  as  follows:  "*  * * all  property,  real 
and  personal  actually  and  regularly  used  exclusively  for  religious 
worship  * * * , or  for  purposes  purely  charitable  * * * shall  be 
exempted  from  taxation  * * * ; provided,  however,  that  the  exemption 
herein  granted  shall  not  include  real  property  * * * held  or  used 
as  investment  even  though  the  income  or  rentals  received  therefrom 
be  used  wholly  for  religious  * * * purposes."  (Emphasis  ours) . 

You  state  the  land  in  question  was  used  by  members  of  the 
church  for  farming  purposes;  that  the  income  realized  from  the 
operation  of  the  farm  is  used  to  defray  the  expenses  incurred  in 
the  operation  of  the  church.  In  order  to  claim  this  exemption  the 
statute  requires  the  land  be  used  regularly  and  exclusively  for 
religious  worship,  however,  if  the  land  is  held  for  the  purpose 
of  producing  income,  no  matter  to  what  purpose  said  income  is  ap- 
plied, the  tax  exemption  could  not  be  claimed.  It  is  obvious  the 
land  is  used  for  producing  income.  While  the  entire  income  from 
the  land  is  used  for  the  worthy  purposes  of  the  organization  its 
property  is  not  so  used  exclusively  for  religious  purposes,  but  a 
part  thereof  is  used  for  purposes  not  incident  to  nor  part  of  re- 
ligion or  charity.  Therein  lies  a distinction  expressed  by  the 
Supreme  Court  of  Missouri  in  the  case  of  Evangelical  Lutheran 
Synod,  etc.  v.  Hoehn,  196  S.W.  (2d)  134,  l.c.  143: 

"The  prerequisites  to  tax  exemption  were:  (1)  the 
use  of  the  land  itself,  not  merely  its  usufruct , 
for  those  exclusive  purposes;". 

Our  Supreme  Court  in  the  case  of  Y.M.C.A.  v.  Baumann,  130  S.W. 

(2d)  499,  l.c.  501  said: 
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" * * * the  proof  showed  that  a portion  of  the 
(Y.M.C.A.)  Association's  building  was  leased  to 
others  for  commercial  purposes.  We  denied  exemp- 
tion because  the  property  itself  was  not  used  'ex- 
clusively' for  educational  and  religious  purposes , 
and  further  held  that  it  was  immaterial  that  the 
income  from  the  property  was  so  used.'* 

(Emphasis  ours) . 

This  office  has  on  several  occasions  had  some  variation  of 
this  question  before  it  for  opinion  and  has  uniformly  held  that 
if  the  property  has  been  used  to  produce  income,  that  it  is  no 
longer  being  used  exclusively  for  religious  worship  or  charitable 
purposes , even  though  the  income  derived  therefrom  is  devoted  to 
such  purposes. 

A tax  exemption  is  allowed  on  real  property  used  regularly 
and  exclusively  for  religious  worship  or  for  purely  charitable 
purposes.  Land  which  is  used  for  income  producing  purposes  is 
not  in  regular  use  for  the  aforesaid  purposes.  Both,  by  court 
decision  and  by  statute,  the  law  of  this  state  is  that  the  de- 
votion of  the  entire  income,  derived  from  the  use  of  the  land  for 
farming,  to  religious  or  charitable  purposes  will  not  bring  such 
property  within  the  exemption  statute. 

We  are  fully  cognizant,  as  everyone  must  be,  of  the  unselfish 
work  done  by  the  membership  of  this  church,  and  many  other  similar 
groups  of  spiritually  dedicated  men  and  women,  and  we  believe  that 
every  encouragement  should  be  given  to  their  efforts;  however, 
even  as  the  land  of  others  more  materially  minded  is  taxed  within 
the  law,  as  the  law  is  written,  so  must  this  land  be  taxed  accord- 
ing to  the  law. 


CONCLUSION 


It  is  the  opinion  of  this  Department  that  the  real  property 
owned  by  a church  is  not  exempt  from  taxation  when  such  land  is 
farmed  by  the  members  of  the  church,  notwithstanding  that  fact 
that  the  income  derived  from  such  use  is  devoted  wholly  to  expenses 
incurred  in  the  operation  of  the  church. 

Respectfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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February  18,  1950 


Board  of  Election  Commissioners 
Kansas  City,  Missouri 


Attention  Mr,  Elmo  B«  Hunter  and  Mr,  W,  Raymond  Hedrick, 
Attorneys 


Gentlemen: 


This  is  in  answer  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  office,  reading  as  follows: 

"The  Board  of  Election  Commissioners  of 
Kansas  City,  Missouri  request  an  opinion 
on  the  following  questions  under  Section 
12097  A,  general  laws  regulating  elections. 

Chapter  7 6#  Article  23,  Election  Laws, 

State  of  Missouri,  as  revised  for  194-7- 
194-8. 

"1,  Can  the  Board  of  Election  Commissioners 
legally  consolidate  two  or  more  precincts 
and  use  one  set  of  judges  and  clerks  in  such 
consolidated  voting  area,  and  dispense  with 
a clerk  canvass  and  the  printing  of  regis- 
tration lists  for  the  special  constitutional 
amendment  election  to  be  held  April  4-»  1950 
concerning  the  proposed  Increase  in  the 
gasoline  tax?" 

We  call  your  attention  to  the  fact  that  the  election  to 
be  held  April  Ip,  1950,  is  not  a special  constitutional  amend- 
ment election,  but  is  a special  election  for  referring  to  the 
people  for  their  approval  or  rejection  House  Committee  Sub- 
stitute for  House  Bill  No.  135,  passed  by  the  65th  General 
Assembly, 

Section  12097(A),  Laws  of  Missouri,  194-3#  page  54-2,  which 
section  is  applicable  to  cities  having  a population  of  not  less 
than  300,000  nor  more  than  700,000  inhabitants,  provides  as 
follows : 

"The  Board  of  Election  Commissioners,  In 
addition  to  all  other  powers  conferred  upon 
it  by  this  Article,  shall  have  the  power 
and  authority,  in  its  discretion.  In  any 
special  constitutional  election  for  the 
election  of  delegates  to  a constitutional 
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convention,  or  any  election  called  for  the 
purpose  of  submitting  the  issue  of  adoption 
of  a Constitutional  Amendment  or  Amendments, 
to  consolidate  two  or  more  precincts,  and  to 
us©  one  set  of  judges  and  clerks  in  such 
consolidated  voting  area  and  to  dispense 
with  a clerks*  canvass  and  the  printing  of 
registration  lists  for  such  special  election, 
and  the  Board'  of  Election  Commlss loners  shall 
have  the  power  and  ai  thority  to  substitute 
the  last  printed  registration  list,  corrected 
' to  the  final  date  of  registration  and  transfer 
for  such  special  election,  for  the  registers 
at  any  polling  place,  providing  that  following 
any  such  election  in  which  such  registration 
lists  are  so  substituted,  the  Board  of  Elec- 
tion Commissioners  shall  cause  the  voting 
record  of  all  persons  voting  in  such  election 
to  b©  entered  upon  the  registration  affi- 
davits of  all  such  persons.” 

In  a previous  opinion  to  you,  rendered  under  date  of 
January  18,  1950,  we  held  that  such  section  constituted  the 
general  law  relating  to  submission  of  constitutional  amendments 
for  a special  election  and  that  such  section  was  applicable  to 
the  special  referendum  election  to  be  held  April  Ij.,  1950.  Such 
opinion  had  reference  to  the  question  of  whether  or  not  a clerk 
canvass  was  necessary  preceding  such  election.  This  conclusion 
was  arrived  at  on  the  authority  of  the  case  of  State  ex  rel.  v. 
YYeathues,  9 S.W.  (2d),  at  6l2,  a portion  of  which  opinion  we 
quoted  in  our  opinion  to  you  of  January  18,  1950.  Under  the 
holding  in  the  Westhues  case  we  believe  that  all  the  provisions 
contained  in  Section  12097(f) $ supra,  are  applicable  to  the 
special  referendum  election  to  be  held  April  1^.,  1950. 

, Section  12101,  Laws  of  Missouri,  1943»  page  55&,  provides 
as  follows  * 

"Said  board  of  election  commissioners  shall 
not  later  than  six  months  after  the  selec- 
tion and  qualification  of  each  succeeding 
board  of  election  commissioners  thereafter, 
select  and  choose  four  registered  voters 
as  judges  of  election  for  each  precinct  in 
such  city.  They  must  be  registered  voters 
in  the  city  at  the  next  election,  and  they 
must  be  men  or  women  of  good  repute  and 
character  who  can  speak,  read  and  write  the 
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English  language  and  be  skilled  in  the  four 
fundamental  rules  of  arithmetic,  and  they 
must  be  of  good  understanding  and  capable. 
They  must  either  reside  or  be  employed  or 
have  a place  of  business  la  the  ward  for 
which  they  arc  selected  to  act}  and  they 
must  not  hold  any  office  or  employment  under 
the  United  states,  the  State  of  Missouri, 
or  under  the  county  or  city  in  which  such 
election  is  to  be  held,  and  they  must  not 
be  Candidates  for  any  office  at  the  next 
ensuing  election.  Two  clerks  of  election 
for  each  precinct  shall  be  selected  within 
the  same  time  by  said  board,  and  shall 
possess  the  same  qualifications  as  the 
judges.  Being  a notary  public  shall  be 
no  disqualification  for  judge  or  clerk, 
fto  person  shall  be  appointed  nor  serve  as 
judge  or  clerk  in  any  election  or  regis- 
tration who  has  been  convicted  of  an  of- 
fense punishable  by  imprisonment  in  the 
penitentiary,  or  who  has  been  confined  in 
any  county  jail,  workhouse,  penitentiary 
or  house  of  correction  under  sentence 
within  five  years  prior  to  such  appointment. 
Said  judges  and  clerks  shall  be  appointed 
for  a term  ending  sixty  days  after  the  next 
presidential  election  after  the  election  at 
which  they  were  appointed  to  serve,  and 
shall,  during  said  term,  and  until  their 
successors  shall  be  selected  and  qualified, 
serve  as  judges  and  clerks  at  all  special, 
local,  municipal,  primary  and  general  elec- 
tions, and  the  terms  of  all  judges  and 
clerks  now  regularly  appointed,  serving 
and  aoting  shall  be  extended  for  a term 
ending  sixty  days  after  the  presidential 
election  in  the  year  1944#  or  until  their 
successors  shall  be  selected  and  qualified. 
The  board  shall  have  power  at  any  time  in 
the  event  of  the  death,  disqualification, 
resignation,  removal' for  cause,  inability, 
refusal  or  incapacity  of  any  regularly  com- 
missioned judge  or  clerk  to  act,  to  fill 
any  such  vacancy  by  the  temporary  appoint- 
ment or  by  the  appointment  for  the  unexpired 
term  of  a person  possessing  the  same  quali- 
fications required  for  regular  appointment 
without  publication.” 
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We  believe  that  the  reference  in  Section  12101,  supra,  pro- 
viding that  the  fudges  and  clerks  shall  serve  at  all  special, 
local,  municipal,  primary  and  general  elections,  means  that  only 
those  persons  appointed  by  the  Board  as  judges  and  clerks  shall 
serve  at  any  election  and.  that  no  special  judges  or  clerks  are 
to  be  appointed  for  any  particular  election. 

We  do  not  believe  there  is  any  conflict  between  Sections 
12101  and  12097(A)  insofar  as  Section  12097(A)  provides  for  the 
consolidation  of  precincts  at  special  elections  where  issues 
are  to  be  voted  on.  We  therefore  believe  that  Section  12097(A) 
constitutes  the  general  law  with  regard  to  special  elections 
at  which  a question  is  to  be  voted  on  and  that  such  section 
applies  to  the  special  referendum  election  to  be  held  April  q.. 


/ 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Board  of 
Election  Commissioners  of  Kansas  City  may  consolidate  two  or 
more  precincts  and  use  one  set  of  judges  and  clerks  in  such 
consolidated  voting  area,  and  dispense  with  the  clerk’s  can- 
vass and  the  printing  of  registration  lists  for  the  special 
referendum  election  to  be  held  April  I4.,  1950. 


Respectfully  submitted. 


APPROVED: 


J.  E.  TAYLOR 
Attorney  Ge 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


CBBiml 


This  Is  in.  answer  to  questions  two  and  three  of  your  - 
letter  of  recent  date  requesting  an  official  opinion  of 
this  department,  reading  as  follows* 


"2,  There  is  a further  question  as  to 
whether  the  Kansas  City,  Missouri  Election 
Board  should  set  up  polling  places  in  . v.f. 
the  new  annexed  territory  in  Clay  County, 
which  became  a part  of  the  city  on  Jan- 
uary 1 this  year.  As  you  know,  the 
Supreme  Court  has  not  made  a final  de- 
cision upon  this  matter,  and  probably 
wan*t  until  after  the  April  q.  election, 

"3*  The  Board  wishes  advice  as  to 
whether  there  is  any  legal  duty  upon  it 
to  treat  the  purported  annexation  as 
being  valid  and  to  provide  the  residents 
In  the  purported  annexed  territory  with 
an  opportunity  to  register  and  to  vote 
in  the  City  of ' Kansas  City,  Missouri." 

In  the  case  of  State  of  Missouri  ex  inf  J.  E,  Taylor, 
Attorney  General,  ox  rel  Kansas  City,  Missouri  v,  City  of 
North  Kansas  City,  No.  q.02l6,  now  pending  in  the  Supremo 
Court  of  Missouri,  the  following  motion  for  order  to  restrain 
relator  from  exercising  municipal  control  over  territory 
sought  to  be  annexed  was  filed  by  interveners ^ November  8, 

1949* 

"Now  come  the  Interyenors  by  their  attorneys 
and  move  the  Court  to  make  an  order  restrain-  v 
ing  the  Relator  from  taking  charge  of  the 
land  in  Clay  County,  Missouri  sought  by  it 
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to  be  annexed  and  from  exercising,  munic- 
ipal control  and  authority  over  the  earn© 
until  the  final  decision  of  this  Gourt* 
upon  the  validity  of  said  annexation  for 
the  following  reasons! 

"1.  it  appearing  that  the  ordinance 
alleged  to  have  been  passed  by  the  Relator 
provides  that  Relator  will  take  charge  of 
the  territory  sought  to  be  annexed  on  Jan- 
uary 1*  1950  and  because  Relator  has  Joined 
in  this  proceeding  and  has  acknowledged  that 
there  is  a question  as  to  the  validity  of 
said  ordinance  and  has  agreed  that  its 
validity  may  be  determined  by  this  Court* 
any  taking  charge  of  said  territory  or  any 
exercise  by  it  of  municipal  authority  of 
said  territory  would  be  premature  • 

"2,  That  the  taking  over  of  said 
territory  apd  the  enforcement  of  its  munic- 
ipal ordinances  and  the  rendition  of  any 
municipal  service  within  aaid  territory  and 
the  assessment  of  any  taxes  thereon  would 
immediately  result  in  confusion  and  conflict 
of  authority  and  hardship  to  the  inhabitants 
of  said  territory  and  would  be  without 
statutory  authority  therefor* 

That  the  Relator*  Respondent  and 
Interveners  having  Joined  issue  on  the  mat- 
ters set  forth  in  their  respective  pleadings  / 
are  all  subject  to  the  orders  of  tlds  Court 
and  that  each  of  them  should  be  restrained 
from  exercising  any  authority  or  from  per- 
forming any  duties  that  are  inconsistent 
with  the  position  which  each  occupied  prior 
s to  the  commencement  of  this  litigation* 

That  it  appears  from  the  pleadings 
that  Respondent  has  been  restrained  by  oh 
order  of  this  Court  from  taking  charge  of 
the  territory  it  sought  to  annex  and  from 
exercising  any  municipal  authority  and  con- 
trol over  said  territory* 

s WHEREFORE*  the  Interveners  pray  the 
Court  to  order  that  Relator  be  restrained 
from  taking  charge  of  the  territory  it  seeks 
to  annex  and  from  exercising  any  municipal 


-2- 


Board  of  Election  Commissioners 


February  20,  19!>0 


authority  over  th©  same  and  to  prevent 
the  rendition  of  any  municipal  service 
or  to  create  any  lien  or  exact  any  license 
fees  or  taxes  from  the  territory  described 
in  the  pleadings  pending  the  final  deter- 
mination of  this  cause,” 

Suggestions  in  opposition  to  this  motion  wore  filed  by 
relator  and  read  in  part  as  follows* 

rtTh©  motion  of  Interveners  should  be  denied. 

The  Relator,  in  compliance  with  what  it 
conceives  to  be  its  public  duty,  for  some 
time  has  been  and  is  now  making  extensive 
and  detailed  preparations  to  render  munic- 
ipal services  in  the 'annexation  area,  begin- 
ning January  1,  19S>0,  Said  services  would 
include  fire  protection,  police  protection, 
street  repairing,  traffic  regulations, 
hospital  and  health  service,  sanitary  ser- 
vices, garbage  collection,  and  all  other 
municipal  services  not  involving  capital 
improvements,  and  unless  restrained . by  this 
Court  it  will  proceed  to  render  such  ser- 
vices beginning  January  1,  19^0,” 

The  motion  to  restrain  relator  from  exercising  municipal 
control  over  territory  sought  to  be  annexed  was  overruled  by 
the  Supreme  Court  December  12,  1949 • We  believe  that  the 
effect  of  the  overruling  of  such  motion  by  the  Supreme  Court 
of  this  state  constitutes  a holding  by  such  court  that  until 
such  time  as  the  court  rules  on  the  case  now  pending  before  it 
Kansas  City  has  the  right  and  privilege  of  exercising  control 
over' that  part  of  Clay  County  purportedly  annexed  to  Kansas 
City, 

We  believe,  therefore,  that  laws  applicable  to  Kansas 
City  are  applicable  to  that  part  of  Clay  County  purportedly 
annexed  to  Kansas  City  as  of  January  1,  195>0,  until  such  time 
a3  the  court  rules  against  such  city’s  contention.  The 
election  laws  found  in  Article  III,  Chapter  76,  Revised  Sta- 
tutes of  Missouri  Annotated,  therefore,  we  believe,  are 
applicable  to  that  part  of  Clay  County  purj>ortedly  annexed  to 
Kansas  City,  and  authorize  th©  Kansas  City  Election  Board  to 
take  charge  of  and  hold  the  elections  in  that  part  of  Clay 
County  purportedly  annexed  to  Kansas  City, 

The  Quo  Warranto  suit  now  pending  in  the  Supreme  Court 
will  decide  whether  or  not  the  purported  annexation  by  Kansas 
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City  of  a certain  portion  of  Clay  County  was  valid  and  the 
decision  of  the  Supreme  Court  will  relate  back  to  January  1* 
1950*  the  date  upon  which  the  annexation  took  effect*  If 
such  annexation  was  valid* 

Section  12099(A)*  Laws  Of  Missouri*  19 P«  87£*  pro- 
vides as  follows# 

”ln  all  cities  which  have  or  may  here- 
after have  a population  of  not  less  than 
300,000  inhabitants  nor  more  than  700*000 
Inhabitants,  the  board  of  election  com- 
missioners of  such  city  may , within 
seventeen  months  after  each  presidential 
olectlon*  and  shall  In  the  case  of  the 
extension  of  territorial  limits  by  an- 
nexation, within  sixty  days  after  the 
effective  date  of  any  such  annexation* 
revise*  rearrange,  redlstrlct  and  divide 
said  city  into  not  less  than  sixteen 
nor  more  than  twenty  districts  to  be 
known  as  wards*  Ihese  districts  or  wards 
shall  be  so  located  that  the  lumber  of 
registered  voters  In  non©  of  said  districts 
or  wards  shall*  as  shown  by  the  regis-  ' 

tratlon  of  voters  for  the  presidential 
election  next  preceding  said  redistrict- 
ing oi’  division*  exceed  that  of  any  other 
district  or  ward  by  more  than  twenty- 
five  per  eent,  and  they  shall  be  of  con- 
tiguous and  compact  territory,  conse- 
cutively numbered*  tod  be  substantially 
in  the  Same  position  as  formerly  in  such 
city  or  cities  in  so  far  as  the  same  may 
be  practicable.  $h©3e  districts  or  wards 
shall  be  so  arranged*  divided  or  districted 
that  no  voting  precinct  shall  be  located 
in  more  than  one  district  or  ward*  The 
terms  of  all .persons  holding  public  J 

office  to  which  they  have  been  elected 
from  existing  wards  at  the  time  that  such 
redlstrietlng'1  becomes  effective,  shall 
not  be  vacated  or  otherwise  affected 
thereby.” 

Since  the  positive  duty  Is  placed  upon  the  Board  of 
Election  Commissioners  of  Kansas  City  to  revise,  rearrange, 
redistrict  and  divide  such  city  within  sixty  days  after  the 
extension  of  its  territorial  limits  by  annexation,  we  believe 
It  would  bo  the  duty  of  the  Election  Board  of  Kansas  City 
to  conduct  the  election  within  the  territorial  limits  of  the 
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entire  city,  including  that  part  of  Clay  County  purportedly 
annexed  to  Kansas  City,  since  such  annexation,  if  valid* 
took  place  January  1,  1950# 

We  do  not  in  any  way  rule  upon  th©  validity  of  the  pur- 
ported annexation  by  Kansas  City  of  a portion  of  Clay  County, 
but  hold  only  that  until  such  time  as  the  Supreme  Court  rules 
in  the  case  before  It  relative  to  such  purported  annexation, 
that  the  Election  Board  of  Kansas  City  has  the  right  and 
duty  of  conducting  elections  in  such  purportedly  annexed  ter- 
ritory, 

CONCLUSION 

It  is  the  opinion  of  tills  department  that  It  is  the  right 
and'  duty  of  the  Election  Board  of  Kansas  City,  Missouri,  to 
hold  and  conduct  the  special  referendum  election  of  April  ij., 
1950,  in  that  part  of  Clay  GOunty  purportedly  annexed  to 
Kansas  City  January  1,  19f?G« 

Respectfully  submitted, 


C.  B*  BURNS,  JR* 

Assistant  Attorney  General 


APPROVED  i 


J.  E.  T/iZLOR 
Attorney  Ge 
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OPTOMETRY:  An  optometrist  is  forbidden  by- 

law to  advertise  directly  or 
indirectly  prices  or  terms  for 
optometric  services. 


Filed  No.  10 


June  8,  1950 


Mr.  J.  R.  Bockhorst,  O.D.,  Secretary 
Missouri  State  Board  of  Optometry 
136  North  Second  Street 
St.  Charles,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion  upon  three  purported  violations  of  the  Missouri 
Optometry  Law,  the  details  of  which  are  set  forth  by  you. 

One  of  these  cases  is  that  a Doctor  A,  whose  advertisement 
appears  in  an  issue  of  a newspaper.  That  portion  of  his  adver- 
tisement in  question  reads:  "Convenient  Credit  Terms.  Free 
Parking . " 

Another  is  that  of  the  firm  of  X and  Y.  This  firm  mailed 
to  a prospective  customer  sin  advertisement  which  included  a credit 
card  to  be  signed  by  the  recipient.  This  credit  card  states  that 
the  signer  "is  a member  of  our  credit  honor  roll  and  privileged 
to  all  credit  courtesies  - 10$  discount  member  for  1949."  This 
advertisement  further  states:  "Your  charge  account  is  already 
open  - easy  terms,  no  interest,  no  carrying  charges,  take  a year 
to  pay!  Just  say  ‘charge  it.'  We  now  have  a complete  optical 
department  - Doctor  B in  charge." 

Another  is  that  of  Doctor  C,  whose  advertisement  appears  in 
a circular  which  contains  the  advertisement  of  numerous  other  items. 
His  advertisement  reads  in  part:  "Complete  optical  service.  Just 
add  it  to  your  account.  Omnibus  makes  it  easy  to  buy,  easy  to  pay, 
easy  terms.  * * *" 

Section  10121  Laws  Missouri,  19^7,  Volume  I,  page  4l4,  states: 

"The  State  Board  of  Optometry  may  either 
refuse  to  issue,  or  may  refuse  to  renew. 
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or  may  suspend,  or  may  revoke  any  certi- 
ficate of  registration  for  any  one,  or  any 
combination,  of  the  following  causes. 

******** 

"(g)  Advertising,  directly  or  indirectly, 
prices  or  terms  for  optometric  services." 

Let  us  first  consider  the  case  of  Doctor  A,  whose  advertise- 
ment reads:  "Convenient  credit  terms.  Free  Parking."  In  an 
opinion  rendered  by  this  office  on  January  6,  1948,  to  Dr.  George 
A.  Winterer,  we  stated: 

"When  used  in  connection  with  prices  or 
conditions  of  payment,  the  courts  have 
held  that  the  word  1 terms*  means  the  time 
and  manner  of  payment  ITakdemen  v.  Ft. 

Smith  and  Van  Buren  Bridge  Dist.,  115  Ark. 

19^,  172  S.W.  272.  Carson  v.  Smith,  5 Minn. 

78.  Such  definition  would  seem  to  carry 
out  the  intention  of  the  legislature  in 
adopting  the  section  in  question;  the  pur- 
ported intention  being  to  prevent  reference 
in  advertising  to  either  the  price  or  the 
manner  of  payment  for  optometric  services." 

The  conclusion  of  the  above  opinion  was  that  "the  advertisement 
of  optometric  services  on  credit  is  the  advertisement  of  'prices 
or  terms  for  optometric  services'  under  Section  10121(g)  Mo.  R.S.A., 
1939*  as  amended." 

This  opinion  we  deem  to  be  consonant  with  an  opinion  rendered 
to  Dr.  J.  R.  Bockhorst  by  this  office  on  June  29*  1948,  holding  that 
an  advertisement  reading  "prices  are  reasonable"  is  not  in  violation 
of  Section  10121(g). 

In  the  case  of  City  of  Clovis  v.  Southwestern  Public  Service 
Co.,  l6l  Pac.  (2d)  878,  the  court  stated  that  the  word  "terms"  has 
reference  to  the  "time  and  amount  of  money  paid." 

The  same  definition  of  the  word  "terms"  was  made  by  the  court 
in  the  case  of  Federal  Land  Bank  of  New  Orleans  v.  Miller,  25 
Southern  (2d)  11. 

The  advertisement  of  Doctor  A quoted  above,  uses  the  words 
"convenient  credit  terms."  In  view  of  the  definitions  of  the  word 
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"terms"  both  in  the  quoted  opinion  and  out  of  it,  and  in  view  of  the 
opinion  itself,  it  is  our  belief  that  in  so  advertising  Doctor  A 
is  in  violation  of  Section  10121(g)  which  prohibits  advertising, 
directly  or  indirectly,  price  or  terms  for  optometric  services. 

We  will  now  consider  the  case  of  the  firm  of  X and  Y,  whose 
manner  of  advertising  is  set  forth  above.  Prom  the  advertisement, 
it  is  apparent  that  these  two  men  operate  a jewelry  store  of  which 
the  optical  department  is  but  a part.  If  the  advertisement  of 
Doctor  A set  forth  and  discussed  by  us  above,  is  in  violation  of 
Section  10121(g),  which  we  have  held  it  to  be,  then  so  also  is  that 
of  the  firm  of  X and  Y,  whose  advertisement  goes  much  further  in 
its  extension  of  credit  terms  than  does  the  advertisement  of  Doctor  A. 

The  advertisement  of  Doctor  C,  set  forth  above,  appears  in  a 
circular  among  the  advertisements  of  many  other  things  such  as  lamps, 
dishes,  dresses,  suits,  furniture,  et  cetera.  The  circular  is  issued 
by  a store  known  as  Omnibus. 

In  this  case,  as  in  that  of  X and  Y,  the  optical  is  but  one 
of  several  departments.  Also  in  this  case,  as  in  that  of  X and  Y, 
the  advertising  is  in  violation  of  Section  10121(g),  if  the  adver- 
tisement of  Doctor  A is  in  violation  of  it,  which  we  have  held  it 
to  be,  because  obviously  it  goes  considerably  further  than  does  the 
advertising  of  Doctor  A in  extending  credit  terms. 

There  is  no  showing  in  the  case  of  Doctor  B,  who  has  charge 
of  the  optical  department  in  the  X and  Y store,  and  of  Doctor  C, 
who  is  in  charge  of  a similar  department  in  Omnibus  store,  what 
the  arrangements  are  between  the  doctors  and  the  stores.  We  do 
not  know  whether  these  doctors  are  purely  salaried  employees,  or 
whether  they  simply  have  space  in  the  stores  for  which  they  pay  a 
fixed  monthly  rental.  It  is  clear  from  the  advertisements  in  both 
cases  that  the  credit  terms  for  optical  supplies  and  for  the  services 
of  the  optometrist  is  handled  by  the  store  and  not  by  the  optometrist, 
and  that  the  advertising  is  likewise  done  by  the  store.  We  cannot 
conceive,  however,  that  any  arrangement  of  the  optometrist  with  the 
store  would  exempt  them  from  operating  under  the  State  Optometry 
Law  and  specifically  from  Section  10121(g).  Exemptions  from  the 
operation  of  this  law  are  set  forth  in  Laws  Missouri  19^7*  Volume  I, 
page  4l4.  This  law  states: 

"The  following  persons,  firms  and  corporations 
are  exempt  from  the  operation  of  the  provisions 
of  this  Chapter  except  the  provisions  of  Section 
10124: 
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"(a)  Physicians  or  surgeons  of  any  school 
lawfully  entitled  to  practice  in  this  state. 

"(b)  Persons,  firms  and  corporations,  not 
engaged  in  the  practice  of  optometry,  who  sell 
eye  glasses  or  spectacles  in  a store,  shop  or 
other  permanently  established  place  of  business 
on  prescription  from  persons  authorized  under 
the  laws  of  this  state  to  practice  either 
optometry  or  medicine  and  surgery. 

"(c)  Persons,  firms  and  corporations  who 
manufacture  or  deal  in  eye  glasses  or  spectacles 
in  a store,  shop  or  other  permanently  established 
place  of  business,  and  who  neither  practice  nor 
attempt  to  practice  optometry,  and  who  do  not  use 
a trial  case,  trial  frame,  test  card  other  than 
that  used  by  the  customer  or  customers  alone, 
vending  machine  or  other  mechanical  means  to  assist 
the  customer  in  selecting  glasses." 

Nothing  in  the  above  could  be  construed  to  exempt  from  the 
application  of  Section  10121(g)  Doctors  B and  C. 

If  it  be  suggested  that  they  are  not  liable  to  the  application 
of  Section  10121(g),  because  they  do  not  themselves  do  or  pay  for 
the  objectionable  advertising  (although  on  the  bare  facts  before 
us,  we  do  not  know  that  they  do  not,  directly  or  indirectly,  pay 
for  the  advertising),  it  may  be  said  in  reply  that  it  is  a well 
known  maxim  of  the  law,  that  one  cannot  evade  the  consequences  of 
the  law  by  allowing  another  to  do  for  him  that  which  he  cannot 
lawfully  do  himself.  If  this  were  not  so  then  by  a duplicitous 
technical  arrangement  an  optometrist  could  become  the  employee 
of  another  and  Section  10121(g)  could  be  flaunted  with  impunity 
to  the  detriment  of  those  optometrists  who  chose  to  practice  with- 
in the  law.  Certainly  it  was  not  the  intention  of  the  law  that 
this  be  done. 

Clearly  there  is  nothing  in  the  advertisements  of  the  X and  Y 
or  of  Omnibus  store  to  indicate  that  they  are  advertising  optical 
supplies  only.  On  the  contrary,  it  is  clear  that  they  are  adver- 
tising both  optical  supplies  and  optometric  services. 

Our  attention  has  been  directed  to  the  case  of  State  v.  Gate 
City  Optical  Company,  339  Mo.  427,  as  perhaps  bearing  on  the 
situation  of  Doctors  B and  C.  In  this  case  a department  store  and 
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an  optical  supply  company  entered  into  an  agreement  whereby  the 
optical  supply  company  furnished  optical  supplies  and  employed 
an  optometrist  to  be  in  charge  of  an  optical  department  in  the 
store.  All  receipts  by  the  optical  department  were  paid  to  the 
cashier  of  the  store;  all  advertisements  of  the  optical  depart- 
ment were  by  the  store;  and  the  optometrist  in  charge  of  the  depart- 
ment was  paid  a weekly  salary  plus  a percentage  of  the  receipts. 

The  question  before  the  court  was  whether  the  optical  supply 
company  and  the  store  were  practicing  optometry,  and  the  court  held 
that  they  were  not.  It  seems  obvious  to  us  that  on  the  facts  set 
forth  above,  this  case  is  not  applicable  to  the  instant  case,  in 
which  the  issue  is  whether  Doctors  B and  C were  guilty  of  violat- 
ing Section  10121(g)  of  the  Optometry  Law. 

CONCLUSION 


We  are  of  the  opinion  that,  on  the  basis  of  the  material 
submitted  to  us,  that  the  State  Board  of  Optometry  would  be 
justified  in  citing  the  licensees  involved  to  appear  before  the 
Board  for  a hearing  to  determine  whether  or  not  action  should 
be  taken  by  the  Board  to  suspend  or  revoke  the  licenses  of  the 
persons  involved. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SCHOOLS: 

ATTORNEY  AND  CLIENT: 


School  board  may  contract  for  services 
of  attorney,  with  attorney  fee  to  be 
paid  on  percentage  basis. 


July  26,  1950 


Honorable  Ted  A.  Bollinger 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  office, 
which  reads: 

"An  opinion  is  requested  of  your  office  of 
the  following  state  of  facts: 

"An  audit  of  the  books  and  records  of  the 
treasurer’s  office  of  Shelby  County  re- 
flected a shortage  of  some  $4^70.00  in 
the  school  funds.  This  shortage  is  pro- 
portionate over  all  school  districts,  the 
approximate  figure  to  the  Clarence  Special 
School  District  being  $2300.00.  A civil 
action  has  been  instituted  against  the 
surety  on  the  treasurer's  bond  for  this 
shortage.  The  Clarence  School  District 
has  employed  a special  counsel  to  assist 
the  plaintiff  in  the  prosecution  of  the 
civil  case,  promising  him  a percentage 
fee  out  of  the  amount  due  the  school 
district.  The  issue  therefore  is  whether 
or  not  such  school  district  can  legally 
employ  counsel  and  pay  him  in  the  manner 
so  stated  out  of  the  school  funds  due  said 
district . " 

We  are  enclosing  a copy  of  an  opinion  rendered  by  this 
office  under  date  of  November  1 A , 19^6,  to  Mr.  Marshall  Craig, 
a prosecuting  attorney  in  the  state,  which  we  believe  is  author- 
ity for  holding  that  the  courts  have  recognized  the  power  of 
school  boards  to  employ  attorneys  when  situations  arise  which 
necessitate  the  board  having  the  services  of  an  attorney  and 
paying  for  said  services  out  of  public  school  funds. 
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Since  a school  board  can  contract  for  the  services  of  an 
attorney,  the  principal  requirement  to  make  such  employment 
legal  is  that  the  contract  of  employment  must  comply  with  the 
provisions  of  Section  33^9,  R.S.  Mo.  1939,  which  is  set  out 
in  the  copy  of  the  opinion  which  we  are  enclosing. 

It  is  a common  practice  among  attorneys  of  this  state, 
if  not  of  every  state,  to  contract  for  their  fee  with  clients 
on  a percentage  basis.  Such  contracts  between  attorney  and 
client  are  not  illegal  or  against  public  policy.  As  a matter 
of  fact,  such  contracts  are  authorized  by  law  in  this  state, 
for  Section  13338,  R.S.  Mo.  1939,  in  part,  provides: 

"In  all  suits  in  equity  and  in  all  actions 
or  proposed  actions  at  law,  whether  arising 
ex  contractu  or  ex  delicto,  it  shall  be 
lawful  for  an  attorney  at  law  either  before 
suit  or  action  is  brought,  or  after  suit 
or  action  is  brought,  to  contract  with  his 
client  for  legal  services  rendered  or  to 
be  rendered  him  for  a certain  portion  or 
percentage  of  the  proceeds  of  any  settle- 
ment of  his  client's  claim  or  cause  of 
action,  either  before  the  institution  of 
suit  or  action,  or  at  any  stage  after  the 
institution  of  suit  or  action,  * * *" 

Prior  to  the  repeal  of  Sections  10663  to  10667,  R.S.  Mo. 
1939,  the  Legislature  had  authorized  the  contracting  for  ser- 
vices of  an  attorney  to  collect  school  money  and  the  payment 
of  the  attorney  fee  on  a percentage  basis.  Under  Sections 
10665  and  10666  the  State  Board  of  Education  was  empowered  to 
employ  an  attorney  in  each  Congressional  District  to  prosecute 
suits  to  recover  state  school  moneys  diverted  to  an  unlawful 
use.  The  attorney  so  employed,  who  prosecuted  all  such  claims 
to  final  judgment  in  favor  of  the  state  or  county,  was  to  be 
compensated  by  receiving  a per  cent  of  the  sum  collected. 

Reference  is  made  to  the  above  sections,  although  now 
repealed,  for  the  purpose  of  showing  that  the  Legislature  has 
heretofore  recognized  that  paying  an  attorney  on  a nercentage 
or  contingent  basis  out  of  school  moneys  to  be  collected  was 
proper. 

In  the  absence  of  any  legislative  enactment  specifically 
permitting  a school  board  to  contract  for  the  services  of  an 
attorney  and  pay  him  on  a percentage  basis  from  money  to  be 
collected,  we  see  nothing  reprehensible  in  this  type  of  con- 
tract inasmuch  as  generally  between  attorney  and  client  such 
a contract  is  proper. 


Honorable  Ted  A.  Bollinger 
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CONCLUSION 

It  Is  therefore  the  opinion  of  this  department  that  a 
written  contract  entered  into  between  a school  board  and  an 
attorney  for  services  to  be  rendered  in  the  future  by  the 
attorney  on  behalf  of  the  school  board  would  be  a valid  con- 
tract, even  though  the  provision  thereof  relating  to  payment 
of  the  attorney  fee  would  be  on  a percentage  basis  rather 
than  on  a fixed  fee  basis. 


Respectfully  submitted, 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


DIVORCE; 
RECORDER: 
MARRIAGE  t 


Consent  of  mother  having  custody  of  minor  under  divorce 
proceeding  necessary  for  issuance  of  marriage  license. 
Father's  consent  insufficient. 


August  30,  1950 


Honorable  Ted  A.  Bollinger 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 
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Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion,  which 
request  is  as  follows : 


"An  opinion  is  requested  of  your  office 
on  the  following  question: 

"Whether  a recorder  of  deeds  can  properly 
refuse  to  issue  a marriage  license  to  a 
minor  male  when  such  minor  exhibits  a 
written  consent  executed  by  his  father  in 
proper  form  when  the  recorder  is  familiar 
with  the  fact  that  the  father  is  divorced 
from  the  mother  wherein  custody  of  the  minor 
was  awarded  to  the  mother.  The  mother  of 
the  minor  had  written  to  the  recorder  stating 
her  objection  to  the  marriage  of  the  minor 
and  on  that  ground  the  recorder  refused  to 
issue  a license  notwithstanding  the  written 
consent  of  the  father?" 


Section  3370,  R.S.Mo.  1939,  is  as  follows: 

"No  recorder  shall  in  any  event  except  as 
herein  provided  issue  a license  authorizing 
the  marriage  of  any  person  under  fifteen 
years  of  age:  Provided,  however , that  said 
license  may  be  issued  on  order  of  the  cir- 
cuit or  probate  court  of  the  county  in 
which  said  license  is  applied  for,  such 
license  being  issued  only  for  good  cause 
shown  and  by  reason  of  such  unusual  condi^- 
tions  as  to  make  such  marriage  advisable, 
and  no  recorder  shall  issue  a license 
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authorizing  the  marriage  of  any  male  under 
the  age  of  twenty-one  years  or  of  any  female 
under  the  age  of  eighteen  years , except  with 
the  consent  of  his  or  her  father,  mother  or 
guardian,  which  consent  shall  be  given  at 
the  time,  in  writing,  stating  the  residence 
of  the  person  giving  such  consent,  signed 
and  sworn  to  before  an  officer  authorized 
to  administer  oaths.  The  recorder  shall 
state  in  every  license  whether  the  parties 
applying  for  same,  one  or  either  or  both  of 
them,  are  of  age,  or  whether  the  male  is 
under  the  age  of  twenty-one  years,  or  the 
female  under  the  age  of  eighteen  years , and 
if  the  male  is  under  the  age  of  twenty-one 
years  or  the  female  is  under  the  age  of 
eighteen  years,  the  name  of  the  father, 
mother  or  guardian  consenting  to  such 
marriage. " 

Section  3371,  R.S.Mo.  1939,  provides: 

"Any  person  who  shall  solemnize  any  marriage 
wherein  the  parties  have  not  obtained  a 
license,  as  provided  by  this  chapter,  or 
shall  fail  to  keep  a record  of  the  solemniza- 
tion of  any  marriage,  shall  be  deemed  guilty 
of  a misdemeanor,  and  upon  conviction  shall 
be  fined  not  exceeding  five  hundred  dollars, 
and  in  addition  shall  be  subject  to  a civil 
action  by  the  parent,  guardian  or  other 
person  having  care  or  custody  of  the  person 
so  married,  to  whom  services  are  due  wherein 
the  recovery  shall  not  exceed  the  sum  of 
five  hundred  dollars;  and  any  recorder  who 
shall  issue  a license  contrary  to  the  pro- 
visions of  this  chapter  shall  be  subject 
to  a like  punishment." 

In  an  opinion  under  date  of  August  11,  1945  (Anderson), 
this  office  set  out  the  above  statutes  and  in  comment  thereon 
stated  as  follows: 

"In  view  of  the  penalty  attached  to  the 
issuance  of  a license  contrary  to  these 
provisions,  we  believe  that  the  recorder 
has  the  right  to  demand  reasonable  proof 
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of  the  guardianship  asserted  by  a person 
purporting  to  give  his  consent  to  the  issu- 
ance of  the  license  to  a minor.  Parenthe- 
tically, we  might  say  that  the  same  rule 
would  apply  to  any  person  who  claimed  to 
be  the  parent  of  a minor  seeking  a license. 

Of  course,  if  the  recorder  is  satisfied 
that  the  person  claiming  to  be  the  parent 
or  guardian  of  the  minor  is  actually  such 
parent  or  guardian,  he  might  well  waive 
written  proof  of  such  parentage  or  guardian- 
ship, but,  in  the  absence  of  such  actual 
knowledge,  we  believe  that  it  would  be 
reasonable  to  require  written  proof  of 
such  parentage  or  guardianship." 

In  the  case  now  before  us,  we  have  a situation  where  the 
status  in  regard  to  the  custody  of  the  child  has  been  made 
known  to  the  recorder.  Under  these  circumstances,  we  believe 
that  this  question  has  been  answered  by  an  opinion  of  the 
Supreme  Court  in  the  case  of  Vaughn  v.  McQueen,  9 Mo.  page 
196,  wherein  the  Court  declared  the  law  of  consent  to  be  as 
follows,  l.c.  197: 

"The  only  question  to  be  determined  is  the 
sufficiency  of  this  plea.  In  other  words, 
can  the  mother  of  a minor  consent  to  the 
marriage  of  such  minor  when  there  is  a 
guardian?  The  7th  section  of  the  act  regu- 
lating Marriages  prohibits  the  joining  in 
marriage  of  minors,  'unless  the  parent  or 
guardian  or  other  person  under  whose  care 
and  government  such  minor  may  be,  shall  be 
present  and  give  consent  thereto,  or  unless 
the  minor  applying  shall  produce  a certifi- 
cate in  writing  under  the  hand  of  the  parent 
or  parents  or  guardian,  or  if  such  minor  has 
no  parent  or  guardian,  then  under  the  hand 
of  the  person  under  whose  care  and  government 
he  or  she  may  be. ' The  8th  section  affixes 
a penalty  for  transgressing  this  law. 

"Our  act  concerning  Guardians  provides  in 
certain  cases  for  the  appointment  of  guar- 
dians, whilst  the  father  and  mother  are  both 
living.  There  may  also  be  a testamentary 
guardian,  during  the  life  of  the  mother. 

It  may  therefore  happen  that  the  father,  the 
mother  and  a guardian  are  all  in  existence 
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at  the  same  time , in  which  event  the  question 
arises,  as  it  did  in  this  case,  whether  the 
consent  of  either  is  sufficient  to  authorize 
the  marriage  ceremony,  or  whether  the  law 
contemplates  only  one  person  as  authorized 
to  give  the  consent,  either  by  his  presence 
or  certificate  of  approbation? 

"The  only  construction  which  we  think  justi- 
fied either  by  the  grammatical  construction 
of  the  sentence,  or  by  the  general  scope  of 
the  statute,  with  reference  to  its  object 
and  the  mischief  designed  to  be  remedied, 
is  the  one  which  limits  the  power  of  consent 
to  one  individual,  and  authorizes  the  consent 
of  another  only  in  the  alternative.  The  last 
clause  of  the  seventh  section  provides  that 
the  certificate  shall  be  'under  the  hand  of 
the  parent  or  parents  or  guardian,  or  if 
such  minor  has  no  such  parent  or  guardian, 
then  under  the  hand  of  the  person  under  whose 
care  and  government  he  or  she  may  be.'  This 
phraseology  it  must  be  admitted  is  loose, 
inartificial  and  inaccurate,  but  the  sense 
is  sufficiently  apparent.  In  the  eighth 
section,  the  meaning  of  the  lawgiver  is  more 
clearly  expressed.  It  requires  the  officiat- 
ing clergyman  or  justice,  before  proceeding 
to  marry  a minor  to  have  'the  certificate 
or  presence  and  consent  of  the  parent  or 
guardian,  or  other  person  having  the  care 
and  government  of  such  minor. ' By  this  we 
understand  that  the  consent  of  the  person 
who  has  the  legal  custody  of  the  minor, 
whether  he  be  the  guardian,  or  the  father, 
or  the  mother,  or  the  master,  must  be  obtained, 
and  there  can  be  but  one  person  authorized 
to  give  such  consent.  A strange  absurdity 
would  result  from  any  other  interpretation. 

The  courts  may,  by  the  authority  vested  in 
them  by  our  laws,  deprive  a dissolute,  worth- 
less or  insane  parent  of  that  authority  with 
which  the  laws  of  nature  have  invested  him, 
and  place  the  person  and  property  of  the 
infant  under  the  control  of  a guardian,  and 
yet  the  father  be  allowed  under  the  construc- 
tion contended  for  by  the  defendant  and  sanc- 
tioned by  the  Circuit  Court,  to  thwart  the 
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legitimate  control  conferred  upon  the 
guardian,  and  that  too  in  one  of  the  most 
important  steps  which  can  be  taken  by  the 
minor,  and  one  likely  to  have  a most  serious 
influence  upon  his  future  happiness  and 
prosperity. " 

As  to  the  legal  effect  of  the  granting  of  custody  of  a 
minor  child  in  a divorce  proceeding,  we  refer  you  to  the  fol- 
lowing statement  in  Lee  v.  People,  127  P.  1023,  wherein  the 
court  said  at  l.c.  1024: 

"The  defendant  appeared  and  contested  the 
action  in  which  the  decree  awarding  the 
custody  of  the  child  to  the  mother  was 
rendered.  He  was  fully  advised  that  his 
only  right  under  the  decree  was  to  visit 
the  child  once  a month  for  a stated  time 
and  within  a limited  distance  from  the 
mother's  abode.  By  the  express  terms  of 
the  decree,  the  exclusive  control  and 
custody  of  the  child  were  vested  in  the 
mother.  The  natural  right  of  the  father 
to  have  the  custody  and  control  of  his 
child  was  taken  away  by  law.  It  is  well 
settled  that,  unless  modified  or  set 
aside,  a decree  awarding  the  custody  of 
a child  is  conclusive,  and  that  such  an 
award  in  favor  of  the  mother  against  the 
father  operates  to  divest  the  latter  of 
all  right  over  the  child.  14  Cyc.  810." 

Since  the  custody  of  the  minor  has  been  awarded  to  the 
mother  and  therefore  the  legal  control  of  the  father  has  been 
divested,  we  believe  that  it  is  necessary  to  obtain  the 
consent  of  the  mother  who  has  legal  custody  of  the  minor. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
where  the  custody  of  a minor  has  been  awarded  to  a mother  in 
a divorce  proceeding,  the  consent  of  the  mother  is  necessary 
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for  the  issuance  of  a marriage  license  to  the  said  minor  and 
the  consent  of  the  father  is  not  sufficient,  and  if  the 
recorder  has  knowledge  of  such  facts  regarding  custody,  he 
may  properly  refuse  to  issue  a marriage  license. 

Respectfully  submitted, 


JOHN  R . BATY 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES: 
CRIMINAL  LAW: 


Failure  to  deliver  certificate  of  title 
upon  sale  of  motor  vehicle  misdemeanor 
punishable  by  fine  and  jail  sentence. 


March  9,  1950 


Honorable  adwin  F.  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"The  subject  named  section,  (Section  8382,  R.S. 

Mo,  19391  pertaining  to  transfer  and  sale  of 
registered  vehicles  (as  amended  Laws  1947,  page 
380)  provides  among  other  things  that  *It  shall 
be  unlawful  for  any  person  to  buy  or  sell  in 
this  state  any  motor  vehicle  or  trailer  registered 
under  the  laws  of  this  state,  unless  at  the  time 
of  the  delivery  thereof,  there  shall  pass  between 
the  parties  such  certificate  of  ownership  with  an 
assignment  thereof,  as  herein  provided,  , • •* 

The  section  further  provides  that  such  sales  with- 
out assignment  of  the  certificate  shall  be  fraud- 
ulent and  void. 


"Does  the  violation  of  the  provisions  of  this 
section  by  a dealer  in  selling  and  delivering  an 
automobile,  collecting  the  price  and  then  failing, 
neglecting  and  refusing  to  deliver  a properly 
assigned  certificate  of  title  to  the  car  constitute 
a misdemeanor?  If  so,  v/hat  is  the  penalty?  Inas- 
much as  such  sales  are  declared  by  this  section  to 
be  fraudulent,  would  the  appropriate  action  be  under 
the  criminal  statutes  on  fraud,  such  as  section  4487, 
obtaining  money,  goods,  by  false  pretenses?" 

Section  8382,  R.  S.  Mo,  1939,  Article  1,  of  the  Motor  Vehicle 
Act,  states  in  part: 
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"*  * ait  shall  be  unlawful  for  any  person  to 
buy  or  sell  in  this  state  any  motor  vehicle  or 
trailer  registered  under  the  laws  of  this  state, 
unless,  at  the  time  of  the  delivery  thereof,  there 
shall  pass  between  the  parties  such  certificate 
of  ownership  with  an  assignment  thereof,  as  herein 
provided,  and  the  sale  of  any  motor  vehicle  or 
trailer  registered  under  the  laws  of  this  state, 
without  the  assignment  of  such  certificate  of 
ownership,  shall  be  fraudulent  and  void*  * * ** 

This  section  was  repealed  by  the  Laws  of  Missouri  1947,  Vol.  1, 
page  3S0,  and  a new  section  was  enacted  which  was  substantially 
similar  to  the  section  repealed,  and  which  reenacted  in  precisely 
the  same  language  that  part  of  Section  8382  quoted  above. 

Section  8404(d)  Mo*  R.  5*  A*  1939,  Article  1,  of  the  Motor 
Vehicle  Act,  states: 

"Any  person  who  violates  any  of  the  other 
provisions  of  this  article  shall,  upon 
conviction  thereof,  be  punished  by  a fine 
of  not  lees  than  five  dollars  (35*00)  or 
more  than  five  hundred  dollars  (#500*00) 
or  by  imprisonment  in  the  county  jail  for 
a term  not  exceeding  two  years,  or  by  both 
such  fine  and  imprisonment •" 

This  penalty  section  would  apply  to  the  1947  lav  referred  to 
above,  enacted  in  lieu  of  Section  8382  which  was  repealed* 

In  the  case  of  Personal  Finance  Co*  of  Missouri  v*  Lewis  Inv* 
Co.,  138  S*  W.  (2d)  655,  the  court  stated: 

"Section  7786(d),  (now  See.  8404)  Mo*  St*  Ann* 

Secs.  77-86(d),  p.  5240,  provides  that  any  person 
who  violates  this  provision  of  the  statute  shall, 
upon  conviction  thereof,  he  punished  by  a fine 
of  not  less  than  five  or  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail 
for  a term  not  exceeding  two  years,  or  by  both 
such  fine  and  imprisonment • So  that  it  thus 
appears  that  the  sale  of  a motor  vehicle  without 
passing  the  certificate  of  ownership  with  the 
assignment  endorsed  thereon  at  the  time  of  the 
delivery  of  the  motor  vehicle  is  not  only  un- 
lawful, fraudulent,  and  void,  but  is  a criminal 
act*  It  passes  no  title  whatever  to  the  motor 
vehicle,  not  even  an  Insurable  interest.  State 
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ex  rel  Connecticut  Fire  Ins.  Co.  v.  Cox. 

306  Mo.  537,  268  S.w.  87,  37  A.L.R.  1456; 

Universal  Credit  Co.  v.  Story,  Mo.  App., 

128  S.m,  (2d)  654;  Mathes  v.  eatchester 
Fire  Ina.  Co.,  m>,  app.,  6 8. ft.  (2d)  66; 

^11  inn  v.  Geulert,  Ko.  App.,  291,  5.  ljS." 

In  the  case  of  Pearl  v.  Interstate  Securities  Co.,  206  S.*, 
(2d)  975,  the  court  3tated: 

"Plaintiff  did  obtain  the  title  cextificates 
with  assignments  thereon  signed  by  each  owner  v 
at  the  time  the  cars  described  therein  were 
delivered  to  him  as  section  8382  required. 

However,  plaintiff  did  not  fully  comply  with 
the  statute  because  he  did  not  have  the  assign- 
ment of  the  certificates  to  him  by  the  holders 
completed  in  the  form  prescribed  by  the  Commis- 
sioner which  included  an  acknowledgment  before 
a notary,  he  had  only  an  unacknowledged  assign- 
ment, and  this  was  not  sufficient  to  vest  the 
legal  title  in  him.  Although  he  was  a notary 
he  had  no  authority  to  take  an  acknowledgment  on 
an  assignment  to  himself  as  he  said  he  intended  to 
do.  1 Am.  Cur.  334-335,  Sees.  52-53;  1 C.J.S. 
Acknowledgments.  Secs.  52-53*  Aor  would  he 
or  anyone  else  have  had  the  right  to  fill  in 
the  name  of  security  as  assignee  from  the 
holders  because  he  was  the  buyer  and  Section 
8382  required  the  assignment  to  be  made  to  him. 

To  do  so  would  be  a misdemeanor.  Sec.  8404  (d) 
n.o.  1939,  &>.  IcG: 

(Underscoring  ours) 


CuNCLUSIoK 


It  is  the  conclusion  of  this  department  that  the  violation  of 
Section  8382  Id),  Laws  of  Missouri  1947,  page  389,  constitute  a 
misdemeanor;  that  the  ponalty  for  this  violation  is  that  any  person 
who  is  convicted  of  violating  it  shall  be  punished  by  a fine  of  not 
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leas  than  five  dollars  or  more  than  five  hundred  dollars  or  by 
imprisonment  in  the  county  jail  for  a term  not  exceeding  two  years 
or  by  both  such  fine  and  imprisonment. 


Respectfully  submltt ed , 

/ 


HUGH  P.  WILLIAKSON 
Assistant  Attorney  General 
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'CRIMINAL  LAW: 
-GAMBLING: 


T 

Pinball  machine  which  pays  off  in  free  games 
only  is  not  a gambling  device. 


April  IJ4.,  1950 


Honorable  Edwin  F.  Brady 
Prosocuting  Attorney 
Benton  County 
Warsaw,  Missouri 


Dear  Sir* 


Tills  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department,  reading 
as  follows: 

"It  is  requested  that  you  give  me  your 
opinion  in  answer  to  the  following 
question I 

"Is  a pinball  machine  in  which  the  player 
must  insert  a coin  to  play  and  which  pays 
off  in  free  games  in  the  event  certain 
scores  are  attained  a gambling  device 
under  the  laws  of  this  state T 

"In  connection  with  tills  problem  I have 
already  read  your  opinion  of  September  15>, 

1949*  to  Mr.  Ronald  J.  Puller,  Prose- 
cuting Attorney  of  Phelps  County,  and  the 
case  of  State  v.  Jack  and  Jill  Pinball 
Machine,  S.W.  2d  8&. 

"in  your  opinion  to  Mr.  Puller  you  did 
not  rule  directly  on  the  free  gome 
question.  After  reading  the  Jack  and 
Jill  case  I am  anxious  to  have  your 
opinion  on  this  matter." 

The  opinion  to  Mr.  Ronald  J.  Fuller,  Prosecuting  Attorney 
of  Phelps  County,  under  date  of  September  15>,  19^9#  held  as 
follows  t 


"in  the  premises,  it  is  the  opinion  of 
the  department  that  a one-ball  pinball 
machine,  commonly  known  as  the  Horse  Race 


\ 
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T/%, 


Gone,  is  a device  or  dome,  tho  operation  of 
which  with  succesafcZl  or  winning  results 
is  dependent  \^?on  chance.  If  in  playing  the 
Ctune  the  placer  has  the  chance  to  reoeive 
s one  tiling  cif  raoro  value  than  the  amount  In- 
vested to/  play  It,  the  game  is  one  char- 
acterized! as  a gambling  device  used  for 
gaming  ufnder  Section  IfilS,  R.  3.  Mo.  1939*" 

In  the  case  £f  State  v.  One  "Jack  and  Jill"  Pinball 
Machine,  22lj.  3,V,^  2d  3^.,  the  Springfield  Court  of  Appeals  hold 

tb.at  a pinball  jiuchine.iflb.ida  paid  off  only  in  free  games  was 
uofc  n*  gwtfblfh$  *evice  in  a proceeding  to  have  a pinball  machine 
condemned  and  destroyed,  3m  court  said,  l.c.  8£5>s 

sole  question  before  us  is  I In  the 
operation  of  this  machine,  does  the  fact 
that  the  player  may  play  a free  game  or 
games  upon  the  attainment  of  a certain 
score  make  it  a 
statutes  and  sub' 


gambling  device  undor  our 
iject  it to  confiscation?" 


The  court  said  with  regard  to  Section  4678,  upon 
opinion  to  Mr,  Ronald  J.  Puller  was  based,  l.c,  85o: 


which  the 


"Section  1^678  of  the  Revised  Statutes 
of  Missouri  1939,  Mo.  R.S.A.,  provides: 
•Every  person  who  shall  permit  any  gam- 
in/: table,  bank  or  dovlce  to  bo  art  up 
or  used  for  the  purpose  of  gaming  In 
any  house,  buildinr,  shed,  booth,  shelter, 
lot  or  other  premises  to  him  belonging 
or  by  him  occupied,  or  of  wlxich  he  hath 
at  the  time  the  possession  or  control, 
shall,  on  conviction,  bo  adjudged  guilty 
of  a misdemeanor  and  punished  by  imprison- 
ment in  the  county  jail  or  workhouse  for 
not  more  than  one  year  nor  less  than 
thirty  days,  or  by  fine  not  exceeding 
five  hundred  dollars  or  loss  than  fifty 
dollars • » 

"Tills  statute  does  not  define  a gambling 
device  but  makes  it  a cri  e to  permit 
one  to  be  sot  up  or  used  In  a house,  etc." 


The  court  further  said,  l.c.  8601 
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"Gambling,  as  Judicially  defined,  has 
throe  necessary  elements.  (1)  consideration 
or  risk,  (2)  chance  and  (3}  reward  or  prize. 

But  the  legislature  has  required  the  third 
element,  Then  roforablo  to  a gambling 
device,  to  be  »monoy  or  property.1  Doos 
the  player  get  property  for  his  nickel? 

We  think  not.  It  Is  argued  that  ho  gets 
anusonont.  The  vacuous  mind  that  may 
momentarily  be  brightened  by  finding  en- 
tertainment and  amusement  in  watching  a 
metal  ball  meander  aimlessly  over  the 
surface  of  an  inclined  table  and  finally 
score  by  dropping  from  sight  into  an 
aperture  therein,  would  be  equally  enter- 
tained by  watching  a certain  species 
of  scarabaeoid  beetle  aimlessly  roll  his 
putrid  ball  across  the  ground  and  Into 
a hole  where  eventually  it  becomes  sus- 
tenance for  itself  and  young.  Would  not 
the  entertainment  and  amusement  in  each 
Instance  be  the  same  though  five  cents  is 
paid  to  pull  the  plunger  In  the  one  end 
in  the  latter,  the  propulsion  is  by  the 
beetle  and  its  accomplishments  are  not 
emblazoned  upon  an  electrically  lighted 
scoroboard.  The  privilege  of  watching 
either  vjould  certainly  not  be  property, 
under  Section  !j.675#  and  to  shall  not 
dignify  either  by  holding  it  to  bo  *a 
"thing"  of  value.*" 

Therefore,  it  is  our  viow  that  a pinball  machine  which 
pays  off  only  in  free  games  is  not  a gambling  device  in  this 
state. 


Conclusion 

It  la  the  opinion  of  tills  department  that  a pinball 
machine  will  eh  pays  off  only  in  free  games  is  not  s gambling 
device  in  this  state. 

* 

Respectfully  submitted. 


Approved: 


C.  b%  BURNS,  JR. 

Assistant  Attorney  General 


SCHOOL  BUSES: 


Any  motor  vehicle  operated  for  the  purpose  of 
transporting  school  children  shall  be  required 
to  comply  with  Laws  of  Missouri,  1949,  p.  329, 
requiring  the  vehicle  be  marked  with  the  specified 
lettering  and  equipped  with  a signaling  device. 


September  27,  1950. 


Piled:  #11 


Honorable  Edwin  F.  Brady, 
Prosecuting  Attorney 
Benton  County, 

Warsaw,  Missouri. 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  recent  letter  request- 
ing an  opinion  from  this  office.  Your  request  reads  as  follows: 

"Re:  Section  10327.1,  R.S.Mo., 
School  Buses. 

"Does  the  above  mentioned  section  apply  to  private 
passenger  automobiles  and  commercial  vehicles 
which  are  used  as  school  buses,  or  does  it  only 
apply  to  vehicles  of  the  school  bus  type? 

"For  instance,  would  a person  using  a sedan  or 
station  wagon  as  a school  bus  be  required  to 
have  the  school  bus  signs  and  signalling  de- 
vices? 

"It  is  my  interpretation  that  this  section  should 
apply  to  all  motor  vehicles  used  as  school  buses, 
but  I believe  there  is  some  question  whether  it 
is  being  Interpreted  to  apply  to  all  such  vehicles 
or  only  vehicles  of  the  bus  type." 

Section  10327.1,  Mo.  R.S.A.  (Laws  of  Missouri,  1949,  P.  329), 
to  which  you  refer  in  your  letter,  reads  as  follows: 

"A.  The  driver  of  a vehicle  upon  a highway 
outside  the  limits  of  an  incorporated  town  or 
city,  upon  meeting  or  overtaking  from  either 
direction  any  school  bus  which  has  stopped  on 
the  highway  for  the  purpose  of  receiving  or 
discharging  any  school  children  and  whose  driver 
has  in  the  manner  prescribed  by  law  given  the 
signal  to  stop,  shall  stop  the  vehicle  before 
reaching  such  school  bus  and  shall  not  proceed 
until  such  school  bus  resumes  motion,  or  until 
signalled  by  Its  driver  to  proceed. 
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"B.  Every  bus  used  for  the  transportation  of 
school  children  shall  bear  upon  the  front  and 
rear  thereon  a plainly  visible  sign  containing 
the  words  1 school  bus1  in  letters  not  less  than 
8 inches  in  height.  Each  bus  shall  have  letter- 
ed on  the  rear  in  plain  and  distinct  type  the 
following:  ‘State  Law:  Stop  while  bus  is  load- 

ing and  unloading. 1 Each  school  bus  subject  to 
the  provisions  of  this  act  shall  be  equipped  with 
a mechanical  or  electrical  signalling  device,  which 
will  display  a signal  plainly  visible  from  the  front 
and  rear  and  indicating  intention  to  stop. 

"C.  The  driver  of  a vehicle  upon  a highway  with 
separate  roadways  need  not  stop  upon  meeting  or 
overtaking  a school  bus  which  is  on  a different 
roadway  or  which  is  stopped  in  a loading  zone 
constituting  a part  of,  or  adjacent  to,  a limited 
or  controlled  access  highway  at  a point  where 
pedestrians  are  not  permitted  to  cross  the  road- 
way." 

This  office  recognizes  the  fact  that  there  are  numerous  school 
districts  in  which  school  children  are  transported  by  buses  to 
schools;  that  it  frequently  happens  that  a sedan,  station  wagon 
or  other  vehicle  with  a small  carrying  capacity  is  adequate  and 
sufficient  to  transport  the  children,  rather  than  using  a larger 
vehicle  or  bus  having  twenty-five  or  more  carrying  capacity.  The 
use  of  a smaller  vehicle  has  long  been  recognized  by  the  State 
Department  of  Education  and  the  courts  as  the  practical,  econom- 
ical and  most  suitable  foim  of  transportation  in  many  instances 
where  a larger  vehicle  would  serve  no  additional  purpose.  In 
19^7  the  Court  in  the  case  of  State  ex  rel.  Rice  v.  Tompkins  et  al. 
(203  S.W.  (2d)  88l,  l.c.  883)  remarked: 

"When  transportation  in  a school  district  has 
been  voted  it  is  the  duty  of  the  Board  of  Direc- 
tors or  Board  of  Education  to  provide  for  such 
transportation,  providing  money  is  available  in 
the  incidental  fund  of  the  district  to  meet  the 
expense  thereof,  and  if  the  Board,  without  rea- 
sonable cause  therefor,  fails  to  provide  trans- 
portation, it  may  be  compelled  to  do  so  by  manda- 
mus. However,  this  does  not  mean  that  the  court 
may  by  the  hard  and  unyielding  writ  of  mandamus 
substitute  its  discretion  for  that  of  the  Board 
as  to  the  means  and  manner  and  sufficiency  and  safety 
of  the  transportation  to  be  furnished.  * * " 
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Many  different  types  of  vehicles  are  used  for  transporting 
school  children;  some  of  the  vehicles  may  carry  twenty-five  to 
fifty  pupils,  but  in  numerous  districts  where  the  number  of 
children  to  be  transported  is  small  "Jeeps",  "carry-alls", 

"station  wagons"  and  coaches  and  sedans  of  the  commonly  accept- 
ed passenger  car  design  are  frequently  used.  Recognizing  that 
there  is  no  necessity  to  use,  for  example,  a twenty-five  passen- 
ger vehicle  to  transport  four  to  eight  children  there  is  employ- 
ed some  type  of  small  vehicle  in  those  instances  where  the  larger 
bus  would  be  impractical. 

Your  question  then  is  whether  Laws  of  Missouri,  1949,  p.  329, 
quoted  above,  should  be  construed  to  apply  to  the  smaller  vehicles 
used  for  transporting  school  children. 

It  is  a cardinal  rule  in  construing  a statute,  repeated  many 
times  by  the  Supreme  Court  of  this  state,  that  a statute  should 
be  construed  so  as  to  ascertain  and  give  effect  to  the  legislative 
intent  expressed  therein.  This  principal  was  reiterated  in  Arto- 
phone  Corporation  v.  Coale,  133  S.W.  (2d)  343*  345  Mo.  354,  in 
these  words,  "The  primary  rule  of  construction  of  statutes  is  to 
ascertain  the  lawmakers*  intent  from  the  words  used,  if  possible, 
and  to  put  on  the  language  of  the  Legislature,  honestly  and  faith- 
fully, its  plain  and  rational  meaning  and  to  promote  its  object 
and  manifest  purpose  of  the  statute. 

It  is  clearly  the  purpose  of  this  section  to  provide  safety 
measures  for  school  children  transported  by  motor  vehicle  to  and 
from  schools.  This  section  requires  the  driver  of  a vehicle  upon 
a highway  outside  the  limits  of  an  incorporated  town  or  city,  upon 
meeting  or  overtaking  from  either  direction  any  school  bus  which 
has  stopped  on  the  highway  for  the  purpose  of  receiving  or  dis- 
charging any  school  children  and  whose  driver  has  In  the  manner 
prescribed  by  law  given  the  signal  to  stop,  shall  stop  the  vehicle 
before  reaching  such  school  bus  and  shall  not  proceed  until  such 
school  bus  resumes  motion,  or  until  signalled  by  its  driver  to 
proceed. 

The  danger  to  school  children  entering  or  leaving  a small 
capacity  motor  carrier  from  passing  or  on-coming  motorist  is  as 
great  as  though  they  were  leaving  a larger  bus,  and  their  need 
for  this  safety  measure  is  as  great  whether  a small  or  large 
motor  vehicle  be  used  for  such  transportation. 

In  order  that  all  motorists  who  might  be  approaching  a vehicle 
used  for  carrying  school  children  should  be  informed  of  the  use 
of  such  vehicle  and  have  fair  warning  that  the  vehicle  would  be 
stopping  at  intervals,  the  legislature  has  provided  that  "every 
bus  used  for  the  transportation  of  school  children  shall  bear 
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upon  the  front  and  rear  thereon  a plainly  visible  sign  contain- 
ing the  words  "school  bus"  In  letters  not  less  than  8 inches  in 
height.  Each  bus  shall  have  lettered  on  the  rear  in  plain  and 
distinct  type  the  following:  "State  Law:  Stop  while  bus  is  load- 
ing and  unloading" : "Each  school  bus  subject  to  the  provisions 
of  this  act  shall  be  equipped  with  a mechanical  or  electrical 
signalling  device,  which  will  display  a signal  plainly  visible 
from  the  front  and  rear  and  indicating  intention  to  stop."  Unless 
a vehicle  is  so  marked  that  other  motorists  can  clearly  ascertain 
and  be  informed  of  the  use  of  such  vehicle  for  transporting  school 
children  the  purpose  of  this  section  as  a safety  measure  for  school 
children  would  be  defeated. 

It  is  the  opinion  of  this  office  that  a motor  vehicle,  regard- 
less of  type  or  size,  which  is  owned  by  a school  district  or  which 
the  administrative  officers  of  the  district  have  contracted  to  use 
for  transporting  school  children  shall  be  required  to  comply  with 
Sec.  10327.1,  H.S.A.  (Laws  of  Missouri,  19^9 , p.  329)  requiring 
the  vehicle  to  be  marked  with  the  required  signs  and  equipped  with 
a signalling  device  as  required  by  the  statute. 

Realizing  that  some  vehicles  are  used  for  transporting  school 
children  on  which  it  would  be  impractical  or  impossible  to  letter 
a sign  on  the  front  and  rear  of  the  vehicles  the  State  Department 
of  Education  has  recommended  the  use  of  placards  on  the  front  and 
rear  of  the  vehicles  attached  to  the  body  thereof  during  such  time 
as  the  vehicle  is  being  used  to  transport  school  children.  These 
placards  may  be  made  of  any  durable  material  upon  which  lettering 
may  be  painted  and  attached  to  the  motor  vehicle. 

CONCLUSION. 


It  is  the  opinion  of  this  office  that  any  motor  vehicle,  re- 
gardless of  type  or  size,  which  is  owned  by  a school  district  or 
for  the  use  of  which  the  administrative  officers  of  the  district 
has  contracted,  and  is  used  for  transporting  school  children  shall 
be  required  to  comply  with  Laws  of  Missouri,  19^9*  p.  329*  requir- 
ing such  vehicles  to  be  marked  with  the  specified  signs  and  equip- 
ped with  a signalling  device  as  required  by  the  statute. 

Respectfully  submitted. 


JOHN  E.  MILLS, 

Assistant  Attorney  General 

APPROVED: 


J.  E.'  TAYLOR 
Attorney-General 


roads  AMD  BRIDGES  ) County  Court  has  no  authority  to  advance  money  to 

o Special  Road  District  organized  under  Article  11, 

) Chapter  46,  R.  S.  Missouri,  1,939.  for  construction 
) of  a bridge . 


February  20,  1950 

FILED  NO.  12 


Honorable  William  F.  Brown 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"One  of  the  Special  Road  Districts  in 
Pettis  County,  which  is  organized  under 
Article  11,  Chapter  46,  has  critical 
need  for  a bridge  and  have  no  money  in 
their  treasury.  Their  anticipated  revenue 
for  this  year  is  $600„00  and  the  estimated 
costs  of  the  bridge  is  $3,000.00. 

"Our  County  Court  has  sufficient  money 
and  anticipated  revenue  to  give  them  the 
required  amount  of  assistance,  however  the 
County  Court  would  like  to  be  advised  as 
to  their  right  to  advance  the  money  to 
this  Special  Road  District.  If  they  are 
legally  authorized  to  advance  the  money 
they  would  also  like  to  be  informed  as  to 
whether  the  money  should  be  appropriated 
out  of  Class  3 or  as  an  emergency  appropria- 
tion out  of  Class  6." 

Section  8714,  R.  S.  Missouri,  1939.  found  in  Article  11  of 
Chapter  46,  provides: 

"The  county  court  shall,  upon  the  organiza- 
tion of  such  commissioners,  cause  all  tools 
and  machinery  used  for  working  roads  be- 
longing, to  the  districts  formerly  existing 
and  composed  of  territory  embraced  within 
the  incorporated  district  to  be  delivered 
to  said  commissioners,  for  which  such  - 
commissioners  shall  give  a receipt,  and  such 
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commissioners  shall  keep  and  use  such 
tools  and  machinery  for  constructing  and 
improving  public  roads  and  bridges.  Said 
commissioners  shall  have  sole,  exclusive 
and  entire  control  and  jurisdiction  over 
all  public  highways,  bridges  and  culverts 
within  the  district,  to  construct,  improve 
and  repair  such  highways,  bridges  and  cul- 
verts, and  shall  have  all  the  power,  rights 
and  authority  conferred  by  law  upon  road 
overseers,  and  shall  at  all  times  keep  such 
roads,  bridges  and  culverts  in  as  good  con- 
dition as  the  means  at  their  command  will 
permit,  and  for  such  purpose  may  employ  . 
hands  and  teams  at  such  compensation  as 
they  shall  agree  upon;  rent,  lease  or  buy 
teams,  implements,  tools  and  machinery;  all 
kinds  of  motor  power,  and  all  things  needed 
to  carry  on  such  work:  Provided,  that  said 
commissioners  may  have  such  road  work,  or 
bridge  or  culvert  work,  or  any  part  thereof, 
done  by  contract,  under  such  regulations  as 
said  commissioners  may  prescribe." 

(Underscoring  ours . ) 

We  find  no  provision  authorizing  the  county  court  to  assist 
a special  road  district  organized  under  Article  11  of  Chapter  46, 
in  the  construction  of  bridges  within  such  district.  There  is 
express  provision  for  the  county  courts  doing  so  insofar  as  special 
road  districts  organized  under  Article  10  of  Chapter  46  are  con- 
cerned. Section  8688  of  that  article  provides: 

"Said  board  may,  by  contract  or  otherwise, 
under  such  regulations  as  the  board  shall 
prescribe,  build,  repair  and  maintain,  or 
cause  to  be  built,  repaired,  or  maintained 
all  bridges  and  culverts  needed  within  said 
district:  Provided,  however,  that  the  county 
court  of  the  county  in  which  said  special 
road  district  is  located  may,  in  its  discre- 
tion, out  of  the  funds  available  to  it  for 
that  purpose,  construct,  maintain,  or  repair, 
any  bridge,  or  bridges,  or  culvert  or  cul- 
verts in  such  road  district,  or  districts. 
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or  it  may,  in  its  discretion,  appropriate 
out  of  the  funds  available  for  that  pur- 
pose money  to  aid  and  assist  the  commis- 
sioners of  said  special  road  district,  or 
districts,  which  shall  be  expended  by 
the  commissioners  of  said  special  road 
district,  or  districts,  as  above  provided." 

In  the  case  of  Lancaster  v.  County  of  Atchison,  180  S.W.  (2d) 
706,  1.  c.  708,  the  court  stated: 

"'The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their  war- 
rant of  attorney.  Whenever  they  step  out- 
side of  and  beyond  this  statutory  authority 
their  acts  are  void.'  Sturgeon  v„  Hamp- 
ton, 88  Mo.  203,  loc.  cit.  213.  Quoted 
with  approval  in  the  case  of  Morris  et  al„ 
v.  Karr  et  al.,  342  Mo.  179,  114  S.W.  2d 
962,  loc.  cit.  964. 

"Both  parties  to  this  suit  agree  that 
counties,  like  other  public  corporations, 

'can  exercise  the  following  powers  and  no 
others:  (l)  those  granted  in  express 

words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes  of  the 
corporation — not  simply  convenient,  but 
indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  re- 
solved by  the  courts  against  the  corpora- 
tion and  the  power  is  denied.'  * * *" 

Inasmuch  as  the  authority  of  the  county  court  is  limited  in 
this  matter,  we  feel  that  in  view  of  the  absence  of  any  provision 
authorizing  assistance  to  special  road  districts  organized  under 
Article  11  of  Chapter  46,  the  county  court  has  no  authority  to 
advance  county  funds  to  such  road  districts.  Such  being  our 
view  of  the  matter,  there  is  no  necessity  for  consideration  of 
the  question  of  the  class  of  the  county  budget  from  which  the 
funds  might  be  advanced,  if  the  county  court  had  the  authority  to 
do  so . 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
county  court  has  no  authority  to  advance  to  a special  road 
district,  organized  under  Article  11,  Chapter  46,  R.  S.  Missouri, 
1939 t money  for  the  construction  of  a bridge  within  such  district. 


Respectfully  submitted. 


ROBERT  R.  WELBOEN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SHERIFFS; 

ELECTIONS: 


Sheriff  of  third  class  county  may  appoint  deputies 
to  assist 'him- in  election  duties.  Sheriff  fixes 
and  is  liable  for  payment  of  compensation  to  such 
deputies' and  is  not  entitled  to  be  reimbursed  for 
compensation  paid  deputies  by  county. 


February  23 , 1950 


Mr.  Herbert  S.  Brown 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 

Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  recent  letter 
requesting  an  opinion  of  this  department  based  upon  questions 
arising  from  the  interpretation  of  a previous  opinion  of  this 
office  which  has  been  furnished  you.  It  appears  that  the 
opinion  upon  which  your  present  inquiries  are  based  is  opinion 
No.  61p,  dated  March  2 Ip,  19^9»  and  entitled:  "Sheriffs:  . 
Elections:  Sheriffs  of  third  class  counties  may  appoint 
deputies  to  assist  him  in  election  duties.  Such  deputies  must 
look  to  Sheriff  for  their  compensation."  Your  present  request 
for  an  opinion  reads  as  follows: 


"Reference  is  made  to  your  Opinion  Number 
6I|_— 4-9,  dated  May  2lj.th,  194-9  > and  rendered 
to  Hon.  J,  P.  Morgan,  Prosecuting  Attorney 
of  Livingston  County,  Chillicothe,  Missouri. 

"Your  office  has  heretofore  furnished  me 
with  a copy  of  this  opinion. 

"In  connection  with  the  opinion  furnished 
Mr.  Morgan,  I have  the  further  and  additional 
questions  to  submit  to  your  office  for  opinion, 
and  which  are  as  follows,  to-wit: 

"(1)  D6os  a Sheriff  of  the  County  of  the 
Third  Class  appoint,  v/ith  the  approbation  of 
the  Judge  of  the  Circuit  Court,  such  deputies 
as  may  be  necessary  to  properly  perform  the 
election  duties  formerly  enjoined  by  law  on 
the  office  of  Constable,  to  elections  that 
are  purely  township  elections,  as  well  as  to 
a State-wide  or  County-Wide,  election,  such 
as  a primary  or  general  election?  , (In  this 
connection,  Grundy  County,  Missouri  is  a 
County  operating  under  township  organization. 


Mr*  Herbert  S.  Brown 


"(2)  In  a State-wide  or  Gounty-wide  election. 

If  the  Sheriff  of  Grundy  County,  Missouri  appoints, 
with  the  approbation  of  the  Judge  of  the  Circuit 
Court,  Buck  deputies  as  may  be  necessary  to  perform 
the  election  duties  fomerly  enjoined  by  law  on 
the  office  of  Constable,  does  the  Circuit  Judge 
fix  the  rate  of  pay  for  such  deputies  for  acting 
as  a deputy  on  any  election  day,  and  if  so,  is  the 
( Circuit  Judge  limited  to  fixing  the  aa ount  of  pay 

for  the  deputy  at  #3«0G  per  day,  as  is  limited  by 
Section  13339#  haws  of  Missouri,  1943#  page  872, 
or  can  the  Circuit  Judge  fix  the  amount  of  pay  for 
each  of  said  deputies  at  his  discretion* 

"(3)  In  a State-wide  or  County-wide  election, 
if  such  deputies  appointed  to  perforin  election 
duties  must  look  for  the  Sheriff  for  their  com- 
pensation, as  is  held  in  your  Opinion  Humber  64-49# 
is  the  Sheriff,  in  turn,  entitled  to  be  recompensated 
out  of  the  County  Treasury? 

’*  (4)  In  a purely  township  election,  does  the  Town- 
ship Board  or  the  County  Treasurer  reeompensat.e  the 
Sheriff  for  any  money  paid  by  him  to  such  deputies 
for  performing  election  duties,  and  in  a purely 
township  election  is  the  compensation  of  the /deputies 
performing  such  election  duties,  limited  to  #3.00 
per  day,  or  may  the  Circuit  Court  allow  such  deputies 
more  than  #3 • 00  per  day  at  his  discretion? 

"(5)  Is  the  Sheriff . entitled  to  any  mileage  ex- 
pense incurred  by  him  in  notifying  the  deputies  ap- 
pointed of  their  appointment  to  act  as  a deputy  on 
election  day  and  that  they  are  to  perform  the  election 
duties  formerly  enjoined  on  Constables?*' 

We  understand  your  first  Inquiry  as  referring  to  the  right 
of  a sheriff  of  a third,  class  county  to  appoint  deputies,  with 
the  approval  of  the  circuit  judge,  to  assist  in  the  performance 
of  certain  election  duties  now  required  by  law  to  be  performed 
by  the  sheriff,  and  whether  the  appointment  of  such  deputies  may 
be  for  service  in  what  has  been  termed  "purely  township  elections 
as  well  as  those  that  are  "state-wide"  or  "county-wide." 

In  the  opinion  referred  to  in  the  first  ^paragraph  of  your 
letter  it  was  held  that  the  sheriff  of  a third  olass  county 
might  appoint,  with  the  approbation  of  the  circuit  court  such 
deputies  as  may  be  necessary  to  enable  the  sheriff  to  properly 
perform  "the  election  duties  formerly  enjoined  by  law  on  the 
constable.  That,  it  was  unnecessary  for  a deputy  to  be  present 
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at  each  voting  place  In  the  county  and  that  such  deputies  must 

t3ae  sheriff  for  their  compensation  as  they  are  not  en- 
titled to  any  salary,  ‘ 

The  opinion  referred  to  Section  1,.  Laws  of  1945,  pa.?;e  1079 
which  provides  that  whenever  the  word  "constable”  should  be 
used  in  any  statute  hereafter,  it  should  be  deemed  to  refer  ex- 
clusively to,  and  to  mean  "sheriff," 

Other  sections  of  law  referred  to  and  which  are  pertinent 
to  a discussion  of  the  Questions  before  us  arei 

Section  11489,  R.  S.  Mo,  1939,  which  reads  in  part  as 

iollowss 

' - i 

"Tne  sheriffs  of  their  respective  counties 
shall  provide,  at  the  expense  of  their  counties 
two  ballot  boxes  for  each  precinct  in  each  * 
municipal  township  in  .said  counties,  and  de- 
posit the  same  with  the  constable  of  the  proper 
township,  whose  duty  it  shall  be  to  preserve 
the  same,  and  have  such  boxes  present  at  the 
proper  time  and  place,  at  all  elections  in  his 
township,  for  the  use  of  the  judges  of  the  elections. 

Section  114-94,  S.  Mo.  1939,  which  reads  as  follows: 

The  constable  shall  attend  the  elections  in 
his  township,  and  perform  such  duties  as  are 
enjoined  on  him  by  law,  under  the  direction  of 
the  judges," 

Section  13399,  Laws  ofMo,.  1943,  which  reads  in  part  &q 
follows: 

"Constables  shall  be  allowed  fees  for  their  services 
as  follows; 


For  each  day  or  part  thereof  required  in 
erecting  the  booths,  taking  them  down,  and 
attending  any  election  in  hi 8 township,  when 
required  to  do  so  by  the  judges  of  election, 
r^r  day - - -#3.o6." 
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Section  13133 , R.  S.  Mo.  1939#  reads  as  follows; 

"Any  sheriff  may  appoint  one  or  more 
deputies,  with  the  approbation  of  the 
judge  of  the  circuit  courtj  and  every 
such  appointment,  with  the  oath  of  office 
Indorsed  thereon,  shall  be  filed  in  the 
office  of  the  clerk  of  the  circuit  court 
of  the  county*" 


Hone  of  the  above  statutes  nor  any  others  that  we  have 
been  able  to  find  place,  place  any  limitation  on  the  power  of 
the  sheriff  to  appoint  deputies  for  election  duties.  For  ex- 
ample, the  statute  does  not  say  that  the  deputies  appointed 
must  possess  any  special  qualifications,  that  the  sheriff  Is 
entitled  to  a certain  number,  or  that  deputies  appointed  may 
only  serve  in  a particular  kind  of  election. 


The  words,  "at  all  elections  in  his  township,"  "attend 
the  elections  In  his  township,"  attending  "any  elections  In  his 
township,"  indicate  that  it  was  the  duty  of  the  constable,  and 
under  recent  statutes  the  duty  of  the  sheriff  to  attend  every 
election  in  his  county  and  perform  whatever  duties  in  connection 
with  same  the  lav;  enjoined  on  the  sheriff. 

It  seems  clear  to  us  that  the  legislative  Intent  in  the  en- 
actment of  lav/s  in  regard  to  the  appointment  of  deputy  sheriffs 
was  not  to  provide  a set  of  hard  and  fixed  rules  to  govern  in 
such  matter  but  that  the  appointment  of  deputies  was  loft  within 
the  sound  discretion  of  the  sheriff,  subject  however  to  the  ap- 
proval of  the  circuit  judge  of  his  county.  We  feel  that  such 
discretion  was  wisely  given  to  the  sheriff,  for  what  officer 
could  better  determine  the  matter  than  he  whom  the  law  held 
responsible  for  the  proper  performance  of  election  duties.  It 
seems  that  the  number  of  election  duties  to  be  performed  by  the 
sheriff  and  his  need  for  assistance  in  the  proper  performance  of 
same  is  of  more  significance  than  the  kind  of  election,  held. 

Since  no  statutes  limit  the  power  of  the  sheriff  to  appoint 
deputies  to  assist  him  in  these  duties  it  appears  his  appoint- 
ment of  deputies,  subject  to  the  approval  of  the  circuit  judge, 
is  final. 


Therefore,  in  answer  to  your  first  inquiry  it  is  our  opinion 
that  the  sheriff  of  a third  class  county  may  "with  the  approbation 
of  the  circuit  court  appoint  a sufficient  number  of  deputies  as 
in  his  discretion  may  be  necessary  to  assist  him  in  the  performance 
of  his  election  duties  at  any  election  that  may  be  held  in  your 
county. 
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Your  second  inquiry  is  whether  or  not  the  compensation  of 
those  deputies  appointed  for  election  duties  in  your  county  in 
connection  with  a "state-wide”  or  a "county -wide”  election  is  to 
be  fixed  by  the  circuit  .court • TPat  in  the  event  it  should  be 
held  that  the  circuit  court  lias  the  power  to  fix  the  compen- 
sation of  such  deputies,  whether  the  court  is  limited  to  the 
sum  of  $3*00  P®r  day  for  each  deputy  serving  on  election  day 
in  accordance  with  the  provisions  of  Section  13399*  Laws  of  ! 9^1-3, 
page  872,  or  whether  the  court  may  fix  such  compensation  at  some 
other  sura. 

The  opinion  now  under  discussion  refers  to  Sections  1,  2 
and  3#  Laws  of  19^-5#  page  1362,  and  states  that  under  the  pro- 
visions of  Section  2 of  the  Act,  a sheriff  of  a third  class 
county  may  appoint  deputies  with  the  approbation  of  the  circuit 
court,  as  may  in  the  discretion  of  that  court  be  sufficient  to 
assist  the  sheriff,  in  the  proper  performance  of  his  duties  re- 
lating to  the  enforcement  of  the  criminal  laws  of  the  state  and 
that  the  court  may  fix  the  compensation  of  the  deputies  so  ap- 
pointed. 

It  appears  that  under  the  provisions  of  this  act,  deputies 
can  only  be  appointed  and  paid  to  assist  the  sheriff  in  criminal 
matters  and  are  not  entitled,  and  the  law  makes  no  x^ovislon  for 
their  compensation  in  civil  matters.  However,  in  the  opinion 
It  was  held  that  under  the  provisions  of  13133,  R.  S.  Mo.  1939, 
supra,  the  sheriff  may,  with  the  approbation  of  the  circuit 
court,  appoint  one  or  more  deputies  for  civil  duties  but  that 
deputies  appointed  under  the  authority- of  this  section  would  be 
allowed  no  salary  and  must  look  to  the  sheriff  for  their  compen- 
sation. 

Under  the  provisions  of  Section  13399,  supra,  the  constable 
received  the  sum  of  £3.00  P©r  day  or  part  thereof  for  the  per- 
formance of  election  duties  in  his  township  and  it  is  noted  that 
the  fee  was  for  services  rendered  in  but  one  term  ship  of  the  county 
in  which  the  constable  resided.  Under  the  provisions  of  the 
present  law  the  sheriff  is  now  required  to  perform  the  election- 
duties  formerly  performed  by  the  constable  but  in  each  and  every 
township  of  the  sheriff’s  county.  Since  such  duties  are  civil 
in  nature,  the  sheriff  would  be  entitled  to  a fee  of  ,f-3 .00  per 
township  for  each  day  or  part  of  day  in  which  said  services  were 
performed.  The  deputies  who  assist  him  in  such  performance 
would  receive  no  part  of  said  fee  but  will  receive  onl;y  such 
compensation  as  is  paid  to  them  by  the  sheriff. 
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In  answer  to  your  second  Inquiry*  it  follows  that  in  view 

of  the  foregoing  reasons  th©  circuit  judge  has  no  authority 
• ' to  fix  the  compensation  of  deputies  appointed  to  assist  the 

sheriff  in  the  performance  of  his  election  duties  in  connection 
, with  "state-wide"  or  "county- wide”  elections  held  in  your  county. 

That  such  duties  are  civil  in  nature  and  the  sheriff  must  com- 
pensate his  deputies  for  services  rendered  in  connection  with 
said  elections. 

Your  third  Inquiry  is  whether  or  not  the  sheriff  is  en- 
titled to  be  reimbursed  out  of  the  county  treasury  for  compen- 
sation paid  by  him  to  his  deputies  appointed  to  assist  him  in 
the  performance  of  his  election  duties  in  a "statewide"  or 
"county-wide"  ©lection,  and  bearing  in  mind  the  previous  opinion 
of  this  office  that  deputies  appointed  for  election  duties  are 
to  look  to  the  sheriff  for  their  compensation. 

In  discussing  this  inquiry  we  desire  to  call  attention  to 
the  following  cases  which  state  the  general  rule  now  prevailing 
in  Missouri  with  reference  to  the  payment  to  an  officer  of  com- 
pensation for  his  services  or  that  of  his  assistants. 

In  the  case  of  Nodaway  County  vs,  Kidder,  129  S,W,  (2d)  l.c, 
860,  the  court  saldi 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  la  deemed 
- to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a parti-  • 
cular  mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  entitled  to 
no  other  or  further  compensation  or  to  any 
different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed  as 
against  the  officer.  * -w  * 

"It  is  well  established  that  a public  officer 
claiming  compensation  for  official  duties  "performed  must 
point  out  the  statute  authorizing  such  payment. 


Also  in  the  case  of  xklexander  vs.  Stoddard  County,  21,0  8.W. 
(£24)"  108,  it  was  held  to  be  the  general  rule  that  compensation 
for  services  rendered  by  assistants,  deputies  &nd  other  employees 
of  county  officials  can  be  allowed  directly  to  them  or  their 
superiors  only  if  authorized  by  lav/,  and  where  no  provision  is 
made  for  payment , or  appointment  or  employment  of  deputies  and 
assistants,  the  latter  must  look  exclusively  to  their  employers 
for  compensation,  and  such  employer  cannot  look  to  the  county 
for  reimbursement. 
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Applying  the  principles  laid  down  in  above  cases  to  the 
question  before  us,  it  appears'  that  if  your  sheriff  is  to  be 
reimbursed  for  compensation  paid  deputies  for  assistance  in 
elections,  it  is  the  duty  of  the  sheriff  to  show  those  statutes 
authorizing  him  to  bo  reimbursed  at  the  expense  of  his  county. 

It  is  also  noted  in  this  connection  that  any  such  statutes  that 
might  be  cited  by  the  sheriff  to  sustain  his  contention  will  be 
strictly  construed  against  him,  and  that  in  the  absence  of  such 
a showing  the  sheriff  claiming  fees  not  authorised  by  statute 
will  be  deemed  to  have  performed  them  gratuitously. 

There  being  no  statutory  provisions  that  authorize  the 
county  to  reimburse  the  sheriff  for  expenditures  of  this  nature, 
the  sheriff  is  not  entitled  to  be  reimbursed  by  the  county. 

In  answer  to  Question  lumber  !(.,  in  view  of  what  has  been 
said  above,  neither  the  Township  Board  nor  the  County  Treasurer 
have  any  legal  authority  and  cannot  reimburse  the  sheriff  of 
your  county  for  money  paid  to  his  deputies  for  services  in 
connection  with  elections  held  in  your  county.  1’he  sheriff  and 
not  the  circuit  court  fixes  and  is  liable  for  compensation  of 
the  deputies  for  such  services. 

In  answer , to  your  last  inquiry,  it  appears  that  since  there 
is  no  statute  which  provides  that  the  sheriff  shall  b©  allowed 
fees  and  mileage  expenses  incurred  in  notifying  deputies  ap- 
pointed to  assist  the  sheriff  in  the  performance  of  election 
duties,  that  the  sheriff  is  not  entity  d to  such  fees  or  mileage. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a 
sheriff  of  a third  class  county  may  appoint  with  the  approbation 
of  the  circuit  court  such  deputies  as  may  be  necessary  to  enable 
him  to  properly  perform  election  duties  now  enjoined  on  him  by 
law  at  every  election  held  in  his  county.  That  such  deputies 
are  not  entitled  to  any  salary  and  the  circuit  court  is  not 
authorized  to  fix  their  compensation.  That  the  sheriff  Is  not 
entitled  to  be  reimbursed  at  the  expense  of  the  county  for  money 
paid  by  him  as  compensation  to  his  deputies  for  their  assistance 
in  performing  the  election  duties,  and  that  the  sheriff  is  also 
not  entitled  to  be  reimbursed  for  any  traveling  expenses  incurred 
by  him  while  notifying  those  deputies  appointed  to  assist  him  in 
his  election  duties. 

Respectfully  submitted. 


PAUL  i-i . CHITWOOD, 

Assistant  Attorney  General 

APPROVED s 


J.  S,  TAYLOR, 
ATTORNEY  GENE; 
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COUNTY  GD'ditTS: 
ROADS: 


County  Court  has  no  authority  to  close  a public 
road  to  permit  strip  minin'^,  ih  a county  under 
township  jorganization. 


April  11,  1950. 


Honorable  Barkley  M.  Brock, 
(Acting)  Prosecuting  Attorney, 
Henry  Goupty, 

Clinton,  Missouri. 


fTled! 


Dear  Mr,  Brock: 

We  have  your  recent  request  for  an  opinion  from  this 
office.  Your  letter  is  as  follows: 

"Will  you  please  advise  if  in  your  opinion 
the  county  court  now  has  jurisdiction  to 
temporarily  close  roads  in  order  that  coal 
companies  may  strip  the  coal  under  the  public 
road?  I,  of  course  am  familiar  with  the  de- 
cision of  the  Supreme  Court  holding  that  the 
County  Court  has  no  discretionary  powers  and 
therefore  has  no  authority  to  close  a public 
road.  This  appears  to  be  true,  because  of  the 
failure  of  the  new  constitution  to  grant  dis- 
cretionary powers  to  the  County  Court.  I have 
been  asked  if  this  can  be  applied  to  the  situa- 
tion where  public  roads  are  temporarily  closed. 
In  our  county  there  are  many  instances  where 
public  roads  have  been  temporarily  closed  by 
the  County  Court  in  order  that  the  coal  could 
be  stripped  thereunder.  After  the  coal  is 
stripped, -the  roads  are  restored. 

"Would  you  please  advise  if  in  your  opinion  the 
County  Court  has  this  authority  in  view  of  the 
provisions  of  the  new  constitution?" 


You  refer  to  a recent  opinion  of  the  Supreme  Court  holding 
"that  the  County  Court  has  no  discretionary  powers."  We  assume 
you  have  in  mind  the  recent  case  of  Rippeto  et/al.  v.  Thompson 
216  S.W.  (2d)  505,  where  it  is  stated  as  follows,  l.c.  507: 


"But  this  has  now  been  changed.  Under  the  new 
Constitution  (1945)  judicial  power  is  no  longer 
vested  in  county  courts.  Article  V,  Section  1, 
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omits  county  courts  in  enumerating  the  courts  in 
which  the  judicial  power  of  the  state  is  now 
vested,  Article  VI  of  the  new  Constitution  (1945) 
which  concerns  local  governments,  not  courts,  pro- 
vides in  part  in  Section  7 that  the  county  court 
' shall  manage  all  county  business  as  prescribed 
by  law,*  Although  that  section  provides  that  a 
county  court  shall  ’keep  an  accurate  record  of 
its  proceedings’,  it  did  not  carry  over  the  old 
provision  that  a county  court  shall  be  ’a  court 
of  record. ’ 

"Thus,  it  is  clear  under  the  new  Constitution 
(1945)  county  courts  are  no  longer  vested  with 
judicial  power,  are  not  now  'courts  of  record* 
and  are  not  what  we  generally  know  4s  courts  of 
law.  ’County  courts  are  no  longer  courts  in  a 
juridical  sense,  but  are  ministerial  bodies 
managing  the  county’s  business.’  State  exrel. 
Kowats  v.  Arnold,  356  Mo.  661,  204  S.W.  (2d) 

254,  25B;  Bradford  v.  Phelps  County,  Mo.  Sup., 

210  S.W.  (2d)  996,  supra.” 


However,  in  the  very  recent  case  of  State  ex  rel.  Lane  v. 
Pankey  et  al.  221  S.W.  (2d)  195  the  Supreme  Court,  en  banc,  held 
as  follows,  l.c.  196,  197: 

v * The  county  court  proceeding  is  in  con- 
formity with  Sections  6473  to  6478,  both  ih- 
clusive,  Revised  Statutes  Missouri  1939,  Mo. 

R.S.A.,  which  purport  to  vest  in  the  county 
court  exclusive  authority  to  establish  and 
maintain  public  roads. 


"Respondent s,  while  conceding  that  county  courts 
no  longer  have  judicial  power  and  that  some  phases 
of  the  establishment  of  public  roads  involve  the 
exercise  of  judicial  or  quasi  judicial  power,  con- 
tend that  the  new  constitution  does  not  invalidate 
the  above  statutes.  Their  reasoning  is:  that 
the  main  features  of  the  establishment  and  mainten- 
ance of  public  roads  are  administrative  county  busi- 
ness and' that  Section  7,  Article  VI,  of  the  new 
Constitution,  Mo.  R.S.A.,  gives  the  county  court 
exclusive  authority  to  transact  all  county  business. 
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"They  are  also  correct  in  asserting  that  many 
of  the  functions  connected  with  the  establish- 
ment and  maintenance  of  public  roads,  properly 
fall  within  the  term  ’county  business'  as  used 
in  the  Constitution.  But  when  it  becomes  nec- 
essary to  exercise  the  power  to  eminent  domain 
to  take  private  property  for  the  purpose  of  a 
road,  either  public  or  private,  the  judicial 
power  of  a court  must  be  invoked*  To  that  ex- 
tent our  decision  in  the  Hippeto  case  is  per- 
tinent to  the  issues  in  the  instant  case. 

•V  ii' . V "V  V ^ 'I*  ^ 'l'  V ;lS‘  ^ V 'V  ty*  V*  ¥ 

"The  new  Constitut ion , as  construed  in  the 
Hippeto  case  and  as  we  now  construe  it,  in- 
validates no  provision  of  existing  statutes 
relating  to  the'  authority  of  county  courts'" 
over  public  roads  except  such  as  purport  to 
authorize  the  county  court  to  exercise  judieial 
power . 


"But  such  court  may  take  all  statutory  steps 
to  determine  the  necessity,  location,  width 
and  type  of  construction  of  public  county  roads, 
to  determine  whether  same  shall  be  constructed 
in  whole  or  in  part  at  county  expense,  and,  when 
title  has  been  legally  acquired,  to  perform  the 
administrative  functions  of  supervising  the  con- 
struction and  maintenance  of  such  roads." 

(Underscoring  ours) 

The  language  in  the  above  case  indicates  clearly  that  the 
Supreme  Lourt  of  tnis  state  believes  that  no  step  in  the  opening 
of  a public  road,  except  that  of  adjudging  the  amount- of  compen- 
sation in  condemnation  proceedings,  encompasses  the  exercise  of 
judicial  power.  A fortiori,  the  closing  of  a public  road  would 
involve  no  exercise  of  judicial  power. 

It  is  made  equally  certain  by  the  Lane  case,  supra,  that  all 
existing  statutes,  concerning  the  authority  of  the  county  courts 
over  county  public  roads,  which  do  not  entail  the  exercise  of  judi 
cial  functions  by  said  county  courts,  are  not  invalidated  by  the 
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new  Constitution  or  by  the  Rippeto  case,  supra. 

In  summary,  then,  we  see  that  county  courts  have,  under  the 
new  Constitution  and  the  decision  in  the  Rippeto  case,  no  judi- 
cial powers.  However,  the  Supreme  Court  of  this  state  has  ruled, 
in  the  Lane  case,  that  the  establishment  and  maintenance  of  public 
roads,  with  the  exception  noted  above,  does  not  involve  the  exer- 
cise of  judicial  powers.  It  is,  of  course,  perfectly  obvious 
that  closing  a public  road  involves,  if  anything,  less  judicial 
discretion  than  the  creation  of  a road.  The  court  has  also  held 
that  existing  statutes  concerning  the  powers  of  county  courts 
over  county  roads  are  valid  insofar  as  they  do  not  require  said 
"courts"  to  use  judicial  discretion* 

We  note,  however,  that  Henry  County  is  under  township  or- 
ganization. This  latter  fact  is  of  utmost  significance  here 
because  the  applicable  statute  in  such  counties,  Section  8860 
R.S.  Mo,  1939>  providing  as  follows: 

"dec,  8860,  Where  coal  or  other  valuable 
mineral  underlies  any  public  road  in  this 
state  that  has  not  been  designated  as  a 
state  highway  or  is  not  under  the  control  of 
the  state  highway  department , if  said  coal  or 
other  mineral  is  being  mined  on  or  from  ad- 
joining lands  by  the  ’strip  pit’  or  surface 
process  of  mining,  the  commissioners  of  any 
special  road  district  or  the  township  board 
of  directors  if  said  road  be  not  located  in  a 
special  road  district,  may  provide  for  the  tem- 
porary abandonment  of  said  road  and  the  removal 
or  mining  of  said  coal  or  other  valuable  mineral 
underlying  said  road  and  the  rebuilding  of  said 
rod,  in  the  manner  and  under  the  conditions 
provided  in  this  article,  when  in  the  opinion 
of  said  commissioners  or  township  board  the 
. public  good  would  best  be  served  thereby,” 

clearly  vests  the  power  to  close  public  roads  for  strip  mining, 
not  in  the  county  court,  but,  explicitly  in  the  road  district 
commissioners  or  in  the  township  board.  Therefore,  in  your  county 
and  in  all  others  under  township  organization,  the  county  court 
has  no  authority  to  temporarily  close  a public„road  to  permit 
strip  mining. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the 


Hon,  Barkley  M,  Brock: 


April  11,  1950. 


county  court,  in  counties  under  township  organization,  has 
no  power  to  temporarily  close  a public  county  road  in  order 
to  permit  strip  mining,  but  said  power  is  vested  in  the  com- 
missioners of  any  special  road  district,  or  in  the  township 
board  of  directors,  if  said  road  is  not  located  in  a special 
road  district. 


Respectfully  submitted, 


H.  JACKSON  DANIEL, 

Assistant  Attorney  General. 


APPROVED : 


J,  L.  '1 AYLGIL 
Attorney  Gen^u 


SCHOOLS:  Property 


of  • Lchool  districts'^m^i.^^^t^  ay”*" 


TAXATION:  consolidated' district  subject  to  taxation 

to  discharge  pre-existing  bonded  indebted- 
ness of  consolidated  district. 


April  27,  1950 


Honorable  William  P.  Brown 
prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 


Dear  Sir* 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"Several  years  ago  the  Green  Ridge 
Consolidated  School  District  No,  I4. 
passed  a bond  issue, 

"Since  that  time,  under  the  new  provi- 
sion for  consolidation,  several  ad- 
joining districts  were  added  by  con- 
solidation, Residents  and  taxpayers 
of  these  added  districts  are  somewhat 
concerned  over  the  possibility  of 
additional  taxes  being  levied  to  pay 
off  the  bonded  indebtedness  of  the 
original  consolidated  school  district. 

"Will  your  office  please  give  this 
office  an  opinion  as  to  whether  or  not 
the  residents  and  taxpayers  of  the  added 
districts  become  liable  for  the  bond 
Indebtedness  of  the  original  consoli- 
dated school  district." 

A similar  situation  exists  in  connection  with  consolidated 
school  districts  in  the  matter  of  holding  a consolidated  school 
district  liable  for  the  indebtedness  previously  incurred  by 
component  school  districts  which  are  included 'in  and  become  a 
part  of  a consolidated  district.  The  courts  of  this  state  have 
held  that  a consolidated  district  is  liable  for  the  previously 
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Incurred  debts,  including  bonded  indebtedness  of  its  component 
districts*  In  State  ex  rei,  school  District  v.  Smith,  3m-3  Mo. 
288,  121  S*W.  (2d)  l6o,  the  court  was  considering  the  question 
of  liability  of  a consolidated  school  district  for  the  pre- 
viously incurred  bonded  indebtedness  of  Its  component  districts. 
In  ruling  on  the  question  the  court  said  at  S.W.  l.c.  163 s 

M a & ft  Upon  consolidation  the  Identities 
of  the  component  districts  fade  and  dis- 
appear completely  and  in  their  stead  emerges 
a new  entity  in  the  form  of  the  consolidated 
district.  This  new  entity  spontaneously  be- 
comes the  owner  of  the  properties  and  liable 
for  the  old  debts.  The  fact  that  some  per- 
sons and  some  property  embraced  in  the  iiraits 
of  the  consolidated  district  are  required  to 
pay  more  taxes  than  they  would  have  had  to 
pay  had  the  districts  not  been  consolidated 
cannot  b©  considered  a constitutional  factor 
in  preventing  the  consolidation  of  the  dis- 
tricts in  view  of  the  power  of  the  legisla- 
ture to  do  so.  It  Is  no  constitutional 
objection,  says  Dillon,  'that  the  property 
brought  within  the  corporate  limits  (by 
annexation)  will  be  subject  to  taxation  to 
discharge  a pre-existing  municipal  Indebted- 
ness since  this  Is  a matter  which,  in  the 
absence  of  such  constitutional  restriction, 
belongs  wholly  to  the  legislature  to  de- 
termine. ' 1 Dillon  on  Municipal  corpora- 

tions, 5th  Ed.  Sec.  355«" 

Other  Missouri  oases  In  accord  with  the  above  case  arej 
Boswell  v.  Consolidated  School  Dist.,  10  S.W.  (2d)  665;  Thompson 
v.  Abbott,  6l  Mo.  176;  Abler  v.  School  Dist.,  ll;l  Mo.  App.  189, 

124.  s.w.  564. 

We  might  further  point  out  that  Section  1049®,  R.S.'Mo. 

1939 p provides  that  all  bonds  outstanding  against  the  component 
school  districts  shall  become  debts  against  the  consolidated 
districts.  However,  there  are  no  statutes  pertaining  to  the 
property  brought  within  a school  district  by  annexation  or  con- 
solidation being  subject  to  taxation  to  discharge  pre-existing 
indebtedness  of  the  subsisting  district.  Wo  must,  therefore, 
look  to  the  common- law  rule. 

Regarding  municipal  corporations,  the  rule  is  stated  as 
follows  In  Volume  43  C.J.,  Section  122,  page  l43: 
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"Debts  of  a municipality  contracted  before 
an  annexation  of  territory  become  a burden 
upon  the  added  territory  as  well  as  upon 
the  original  territory,  in  the  absence  of 
statutory  provision  to  the  contrary.  * » 

And,  regarding  school  districts,  the  following  appears  in 
Volume  5b  c.  J.,  Section  856,  page  732i 

"Property  in  territory  annexed  is  liable 
to  assessment  for  the  payment  of  bonds 
and  liabilities  of  the  annexing  district 
existing  previous  to  the  annexation,  and 
no  express  statutory  provision  is  neces- 
sary to  impose  such  liability." 

The  question  you  have  presented  was  directly  ruled  on  in 
Adriaansen  v.  Board  of  Education,  222  App.  Div.  320,  22o  N.Y.S 
lij.5.  In  deciding  the  question  the  court  said  at  H.Y.S.  l.c, 

ll}-9*  150* 

"The  law  applicable  to  such  a situation, 
as  stated  in  many  authorities,  is  that 
property  in  the  territory  annexed  is 
liable  to  assessment  for  the  payment  of 
bonds  and  liabilities  of  the  municipal 
corporation  or  district  to  which  the 
territory  is  annexed*  The  authority  of 
the  Legislature  over  the  boundaries  of 
subdivisions  of  the  state  is  absolute. 

It  may  consolidate,  add  to,  or  take  from 
the  territory  of  a mimic ipality  or  dis- 
trict, without  the  consent  of  the  munici- 
pality or  district  affected.  By  such 
action  the  rights  of  individuals  in  the 
territory  affected  are  not  violated.  The 
fact  that  persons  and  property  in  the 
territory  annexed  may  be  subject  to  taxa- 
( tion  to  pay  bonds  and  obligations  thereto- 

fore voted,  without  their  having  had  any 
voice  or  vote  in  creating  the  liability, 
does  not  render  the  act  of  annexation  void. 

There  is  no  contract  between  citizens  of 
a particular  municipality  and  the  corpora- 
tion that  tile  property  within  the  particular 
territory  shall  not  be  taxed  for  the  benefit 
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of  another  municipal  corporation  or  district 
to  which  it,  may  be  annexed,  even  though  the 
tax  Is  assessed  to  raise  money  to  pay  bonds 
or  obligations  voted  and  Incurred  by  the 
municipality  or  district  before  the  annexa- 
tion. i'r  -ft  ft" 

We  might  further  point  out  that  in  the  above  case  there  was 
a statute  similar  to  Section  IOJ4.98,  supra.  Imposing  liability  on 
the  subsisting  or  enlarged  district  for  the  bonded  indebtedness 
of  the  component  districts,  but  there  was  no  statute  relating  to 
the  liability  of  annexed  districts  for  pre-existing  bonded  in- 
debtedness of  the  subsisting  district.  The  court,  in  making  its 
decision,  said  that  the  common-lav/  rule  prevailed. 

It  would  further  seem  that  the  component  districts  of  a 
consolidated  district  or  school  districts  annexed  to  a consoli- 
dated school  district  which  derived  benefit  by  virtue  of  becoming 
a part  of  said  consolidated  district,  and  which  may  derive  benefit 
from  facilities  for  which  said  bond  indebtedness  was  Incurred, 
should  be  liable  in  discharging  said  indebtedness. 


CONCLUSION. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  property  within  the  school  districts  added  or  annexed 
to  a consolidated  district  \?ould  be  liable  to  assessment  and 
subject  to  taxation  for  the  payment  of  bonded  indebtedness  pre- 
viously Incurred  by  the  consolidated  district. 


Respectfully  submitted. 


APPROVED.* 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


COUNTY  BUDGET  LAW: 


County  Clerk  cannot  coutermand  orders  of  County 
Court  in  budget  matters. 


June  6,  1950 


Honorable  William  F.  Brown 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows: 

"The  question  has  arisen  in  this  County  as 
to  the  nature  and  extent  of  the  County 
Clerk's  authority  as  Budget  Officer,  in 
Counties  of  the  Third  Class. 

"Our  County  Clerk  assumes  the  position  that 
he  is  the  sole  arbiter  in  matters  affecting 
the  budget,  and  has  either  directly  or  in 
effect,  countermanded  the  orders  of  the 
County  Court  in  respect  to  the  payment  of 
items  provided  in  the  budget. 

"If  I understand  the  situation  correctly, 
a County  Clerk  in  Counties  of  the  Third 
Class  is  the  Budget  Officer  for  the  purpose 
of  preparing  the  budget  under  the  direction 
of  the  County  Court  and  in  conformance 
with  their  orders  in  the  matter. 

"I  will  appreciate  an  opinion  from  your 
office  clarifying  this  matter  especially 
with  reference  to  whether  or  not  the  County 
Clerk  has  the  authority  to  coutermand  the 
orders  of  the  County  Court  in  budget  matters." 

Section  10910,  Laws  of  Missouri,  19^5,  page  610,  provides  in 
part  as  follows : 

" * * # The  cierk  of  the  county  court  of 
the  several  counties  of  this  state  shall 
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be  the  budget  officer  of  such  county  and 
as  such  shall  prepare  all  data,  estimates 
and  other  information  needed  or  required 
by  the  county  court  for  the  purpose  of 
carrying  out  the  provisions  of  this  article 
but  no  failure  on  the  part  of  the  clerk  of 
the  county  court  shall  in  any  way  excuse 
the  county  court  from  the  performance  of 
any  duty  herein  required  to  be  performed 
by  said  court.  The  county  court  shall 
classify  proposed  expenditures  according 
to  the  classification  herein  provided  and 
priority  of  payment  shall  be  adequately 
provided  according  to  the  said  classifica- 
tion and  such  priority  shall  be  sacredly 
preserved . " 

Other  provisions  of  the  county  budget  law  deal  with  the  duties 
of  the  county  clerk  in  the  preparation  of  the  county  budget.  Section 
10912,  R.  S.  Missouri,  1939,  requires  the  county  officials  to  submit 
their  annual  estimates  to  the  county  clerk.  Section  10913,  R.  S. 
Missouri,  1939,  requires  the  county  clerk  to  prepare  and  spread  on 
the  docket  of  the  county  court  certain  information  required  in  order 
to  prepare  the  county  budget.  Section  10917,  R.  S.  Missouri,  1939, 
requires  the  county  clerk  to  enter  on  the  record  of  the  court  the 
budget,  after  it  has  been  revised  and  approved  by  the  county  court. 
The  county  clerk  is  also  required  to  file  a certified  copy  of  the 
budget  with  the  county  treasurer  and  to  forward  a certified  copy 
to  the  State  Auditor. 

These  provisions,  which  are  the  only  ones  dealing  with  the 
duties  and  authority  of  the  county  clerk  in  matters  relating  to  the 
county  budget,  impose  upon  the  county  clerk  only  certain  ministerial 
duties  in  connection  therewith. 

Section  7 of  Article  VI  of  the  Constitution  of  Missouri,  19^5, 
provides  that  the  county  court  "shall  manage  all  county  business  as 
prescribed  by  law."  The  county  budget  law  has  carried  out  this 
plan  of  operation  of  the  county  business.  Section  10911,  R.  S. 
Missouri,  1939,  requires  the  county  court  to  classify  expenditures 
in  the  six  specified  classes.  Section  1091^  requires  the  county 
court  to  show  the  estimated  expenditures  for  the  year  by  classes. 
Section  10917  provides  for  the  final  approval  of  the  budget  by 
the  county  court  as  follows : 

"It  is  hereby  made  the  first  duty  of  the 
, county  court  at  its  regular  February  term 
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to  go  over  the  estimates  and  revise  and 
amend  the  same  in  such  way  as  to  promote 
efficiency  and  economy  in  county  govern- 
ment. The  court  may  alter  or  change  any 
estimate  as  public  interest  may  require 
and  to  balance  the  budget,  first  giving 
the  person  preparing  supporting  data  an 
opportunity  to  be  heard  but  the  county 
court  shall  have  no  power  to  reduce  the 
amounts  required  to  be  set  aside  for 
classes  1 and  3 below  that  provided  for 
herein.  * * *" 

Thus,  it  is  seen  that  the  matter  of  final  approval  of  the 
county  budget  is  left  to  the  county  court. 

Cases  dealing  with  the  county  budget  law  have  not  expressly 
passed  on  the  question  presented  by  you,  but  all  have  recognized 
that  the  county  court  is  the  body  charged  with  the  responsibility 
of  administering  the  county  affairs  in  accordance  with  the  county 
budget  act.  In  the  case  of  Bradford  v.  Phelps  County,  210  S.  W. 
(2d)  997,  at  1.  c.  999,  the  court  stated: 

" * * * County  courts  as  the  managerial 
agents  of  the  county  have  the  duty  to  so 
manage  the  county's  fiscal  affairs  as  to 
comply  with  Section  26,  Article  VI,  Consti- 
tution of  Missouri,  19^5,  providing  (inter 
alia)  limitations  on  indebtedness  of  local 
governments.  * * * It  is  evident  from  the 
language  of  the  County  Budget  Law  that 
county  courts  in  complying  with  the  Law  have 
duties  of  a discretionary  nature  in  examining, 
revising  and  changing  the  estimates  of  the 
county's  expenditures  to  the  end  of  promoting 
the  standard  of  'efficiency  and  economy  in 
county  government,'  Section  10917,  supra. 

In  giving  such  discretionary  managerial 
powers  and  duties  to  the  county  courts,  the 
Legislature  has  not  provided  an  appeal 
whereby  a circuit  court  may  review  the 
county  court's  acts  in  the  exercise  of  its 
discretion  and  whereby  the  circuit  court 
can  substitute  its  own  independent  judgment." 
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In  that  case  the  court  further  stated  at  1.  c.  1001: 

"We  have  noticed  the  Legislature  has  seen 
fit  to  delegate  to  the  county  court  dis- 
cretionary powers  and  duties  under  Section 
10917  of  the  County  Budget  Law--the  county 
court  can  be  said  to  be  ’the  agency  most 
familiar  with  the  fiscal  affairs  and  financial 
condition  of  the  county'  (State  ex  rel. 

Dietrich  v.  Daues,  supra;  State  ex  rel. 

Dwyer  v.  Nolte,  supra),  as  well  as  the 
agency  most  likely  to  soundly  budget  esti- 
mated receipts  and  expenditures  to  the  end 
of  efficiency  and  economy  in  county  govern- 
ment. * * *" 

We  find  no  statutory  provision  authorizing  the  county  clerk  to 
interfere  in  any  way  with  the  county  court's  exercise  of  its  powers 
under  the  county  budget  law.  The  clerk  is  a ministerial  officer 
with  certain  ministerial  functions  to  perform  in  connection  with  the 
budget,  and  although  he  is  designated  as  the  budget  officer,  he  is 
not  authorized  in  any  regard  to  countermand  the  action  of  the  county 
court  in  budget  matters. 


CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  the  county 
court  is  the  body  charged  with  the  management  of  the  county's  affair 
under  the  county  budget  law,  and  that  the  county  clerk  as  budget 
officer  perfoms  only  ministerial  duties  in  assembling  the  estimates 
required  to  be  submitted  to  him  and  in  entering  the  budget  of  record 
after  its  approval.  He  has  no  authority  to  countermand  the  orders 
of  the  county  court  in  budget  matters. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J,  E.  TAYLOR 
Attorney  General 
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EASEMENT:  Easement  in  real  estate  may  not  be  ac- 

TITLE  BY  PRESCRIPTION:  quired  by  adverse  possession  but  may 

VESTED  IN  PETTIS  COUNTY:  be  acquired  by  prescription  by  contin- 
uous subjection  of  servient  estate  to 
uses  for  which  the  easement  is  intended  for  a period  in  excess 
of  ten  years.  The  unorganized  public  cannot  obtain  fishing 
rights  by  prescription.  Right  to  take  fish  resides  in  owner  of 
land  occupied  by  water,  except  in  cases  where  land  and  water  are 
owned  by  different  persons,  then  right  exists  in  the  owner  of 
the  water. 


December  27,  1950 


Honorable  William  P.  Brown 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Mr.  Brown: 


We  are  in  receipt  of  your  recent  letter  requesting  an  opinion 
of  this  department.  Your  letter  is  as  follows: 

"I  shall  appreciate  it  if  you  will  give  me 
your  official  ODinion  with  respect  to  the 
rights  of  the  public  and  of  the  State  of 
Missouri  and  of  Pettis  County  relative  to 
the  following: 

"On  the  17th  day  of  October,  1936,  Ernest  E. 

Breisch  and  Margaret  G.  Breisch,  husband  and 
wife,  executed  the  'Easement  and  Dedication' 
of  which  the  enclosed  is  a full  copy.  It  is 
particularly  called  to  your  attention  that  the 
land  upon  which  the  easement  was  granted  was 
described  as  being  in  the  Northwestern  part  of 
the  Northwest  Quarter  of  the  Southeast  Quarter 
of  Section  31,  Township  44,  Range  22. 

"For  some  reason  unknown  to  me,  the  lake  was 
not  constructed  on  any  part  of  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  Section 
31,  Township  44,  Range  22,  but  a lake  was 
constructed  with  the  use  of  W.P.A.  labor  on 
the  Northwest  Quarter  of  the  Northeast  Quarter 
of  Section  31,  Township  44,  Range  22,  said  last 
described  land  being  also  the  property  of  Ernest 
E.  Breisch  and  Margaret  G.  Breisch,  husband  and 
wife.  There  has  never  been  recorded  in  this 
county  any  conveyance  of  an  easement  or  dedication 
for  a lake  on  the  tract  where  the  lake  was  in 
fact  constructed. 
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"Mr.  and  Mrs.  Breisch  no  longer  own  the  land 
but  by  a series  of  conveyances  the  land  now 
belongs  to  one  Kerfoot.  While  the  land  still 
belonged  to  Mr.  and  Mrs.  Breisch  the  State 
Conservation  Commission  stocked  the  lake  with 
fish  and  many  people  from  various  parts  of  the 
county  (and  perhaps  elsewhere)  have  in  the  past, 
without  seeking  any  permission  from  any  proprietor, 
made  use  of  the  lake  for  fishing  and  swimming. 

"Of  comparatively  recent  date  Mr.  Kerfoot  has 
erected  at  the  premises  signs  to  the  effect  that 
the  property  is  private  property  and  directing 
people  to  'keep  out'.  Mr.  kerfoot  contends,  first, 
that  there  was  never  any  grant  of  an  easement  for 
the  construction  of  the  lake  at  the  site  where  the 
lake  was  built,  and  second,  that  even  if  the 
public  has  any  rights  at  all  in  and  about  the 
premises  the  rights  of  the  public  are  confined  to 
the  removal  of  water  from  the  reservoir  when  and  if 
(but  only  when  and  if)  the  County  Court  of  the  County 
shall  declare  that  a drought  condition  exists. 

"It  has  been  suggested  that  the  Prosecuting  Attorney 
owes  to  Mr.  Kerfoot  the  aid  of  his  office  to  prevent 
or  to  punish  the  repeated  acts  which  Mr.  Kerfoot 
contends  are  trespasses.  On  the  other  hand,  those 
persons  who  are  interested  in  the  contrary  view  call 
attention  to  the  wording  of  the  dedication  which 
tends  to  indicate  a very  broad  dedication  to  the 
State  of  Missouri  for  the  use  and  benefit  of  the 
public,  and  at  another  place  in  the  deed  of  ease- 
ment the  dedication  is  to  the  County  of  Pettis  for 
the  use  and  benefit  of  the  public. 

"Specifically,  will  you  give  me  your  opinion  in  answer 
to  the  following: 

"1.  Does  the  fact  that  the  lake  in  question  was 
constructed  with  W.P.A.  labor  (and  most  likely  as  a 
part  of  the  water  conservation  program)  have  the 
effect  of  imposing  upon  the  land  any  easement  or 
rights  in  favor  of  the  county,  the  state  or  the 
public,  even  though  the  lake  was  not  constructed 
on  any  land  upon  which  an  easement  was  granted  by 
any  deed  now  appearing  of  record. 

"2.  If  your  opinion  is  that  the  county,  the  state  and 
the  public  have  any  rights  in  the  premises,  are  the 
rights  of  the  public  confined  to  entering  the  property 
to  remove  water  in  the  event  a state  of  drought 
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condition  shall  be  declared  to  exist  by  the 
County  Court,  or  are  the  rights  of  the  public 
general  to  such  extent  that  all  members  of 
the  public  may  enter  at  will  to  fish,  swim,  etc." 

We  comment  that  examination  of  the  facts  stated  in  your  original 
letter  and  your  supplementary  letter  under  date  of  December  11,  1950, 
and  examination  of  the  copy  of  the  grant  transmitted  therewith  show 
the  following  facts: 

(1)  There  was  a grant  from  the  owners  of  the  northwest  quarter 
of  the  southeast  quarter  of  Section  31,  Township  Range  22  in 
Pettis  County,  Missouri,  of  an  easement  for  the  creation  and  main- 
tenance of  a lake  on  said  property  for  reservoir  purposes  as  a part 
of  the  water  conservation  program  of  the  State  of  Missouri  and  the 
United  States  Government,  said  grant  being  to  the  County  of  Pettis 
for  the  use  and  benefit  of  the  public. 

(2)  No  lake  was  ever  constructed  on  said  northwest  quarter 

of  the  southeast  quarter  of  Section  31,  but  almost  Immediately  after 
the  date  of  the  aforesaid  grant  the  W.P.A.  did  construct  a lake  on 
the  northwest  quarter  of  the  northeast  quarter  of  said  Section  31, 
which  land  was  then  owned  by  the  same  persons  who  owned  the  land 
as  to  which  the  easement  hereinabove  mentioned  had  been  granted. 

(3)  There  is  no  record  of  any  conveyance  of  an  easement  to 
Pettis  County  for  the  creation  and  maintenance  of  the  lake  herein- 
above mentioned  and  now  existing. 

( 4 ) The  Conservation  Commission  of  the  State  of  Missouri 
has  stocked  the  lake  with  fish. 

(5)  The  present  owner  of  the  land  on  which  the  lake  is 
located  denies  that  either  Pettis  County  or  any  members  of  the 
public  have  any  rights  whatsoever  in  connection  with  this  lake  and 
denies  the  existence  of  any  fishing  rights  vested  in  the  public. 

(6)  The  existing  lake  was  constructed  soon  after  October, 

1936,  and  certainly  much  more  than  ten  years  ago. 

(7)  The  practice  of  fishing  and  swimming  in  the  lake  by 
members  of  the  public  generally  and  apparently  without  asking 
permission  from  anyone  has  been  common  ever  since  the  lake  was 
constructed  and  certainly  for  more  than  ten  years. 

We  are  of  the  opinion  that  the  fact  that  as  shown  by  the  grant 
of  easement  referred  to  above  it  was  intended  that  the  W.P.A.  should 
construct  a reservoir  as  a part  of  the  water  conservation  program  of 
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the  United  States  Government  and  the  State  of  Missouri  for  the 
County  of  Pettis  for  the  use  and  benefit  of  the  public,  coupled 
with  the  fact  that  it  did,  shortly  after  the  date  of  the  aforesaid 
grant,  create  the  existing  reservoir,  gives  rise  to  a presumotion, 
rebuttable  only  by  evidence  to  the  contrary,  that  the  existing 
reservoir  was  created  by  the  County  of  Pettis  for  the  use  and 
benefit  of  the  public. 

We  are  of  the  further  opinion  that  the  facts  above  deduced 
show  that  the  waters  of  this  lake  have  occupied  the  ground  covered 
thereby  continuously  for  a period  of  time  considerably  in  excess  of 
ten  years.  We  are  therefore  of  the  opinion  that  Pettis  County  has 
used  the  land  occupied  by  the  waters  of  this  lake  for  lake  purposes 
continuously  for  a period  in  excess  of  ten  years. 

Taking  into  consideration  the  facts  above  set  forth,  we  must 
consider  the  following  questions: 

(1)  Has  the  County  of  Pettis  in  its  capacity  as  trustee  for 
the  public  acquired  an  easement  for  lake  purposes  in  the  land 
occupied  by  the  lake  either  by  adverse  possession  or  by  prescription? 

(2)  If  it  has  acquired  such  easement  either  by  adverse 
possession  or  prescription,  does  the  county  as  trustee  for  the 
public  own  the  water  in  he  lake? 

(3)  Has  the  public,  by  reason  of  the  fact  that  many  persons 
have  fished  in  the  lake  from  time  to  time  for  a period  far  in  excess 
of  ten  years,  acquired  title  by  prescription  to  fishing  rights 
therein? 

(4)  If  the  county  is  the  owner  of  the  water  in  the  lake  for 
the  use  and  benefit  of  the  public,  does  that  fact  alone  entitle  the 
public  to  fish  in  the  lake? 

(5)  If  the  public  has  a right  to  take  the  fish  in  the  lake 
because  the  county  as  trustee  for  the  public  owns  the  water  in  the 
lake  can  the  right  of  ingress  and  egress,  for  fishing  purposes,  to 
and  from  the  lake  over  the  land  adjacent  thereto  be  imolied  therefrom? 

In  connection  with  question  No.  1 above,  which  is  whether  or 
not  the  county,  in  its  capacity  as  trustee  for  the  public,  has  acquired 
an  easement  for  lake  purposes  in  the  land  occupied  by  the  lake  either 
by  adverse  possession  or  by  prescription,  we  first  allude  to  the 
fact  above  stated  that  the  land  occupied  by  the  lake  has  been  so 
occupied  for  a period  of  time  considerably  in  excess  of  ten  years, 
and  second,  we  quote  the  following  from  Section  1002  R.S.A.  Mo. 

1939: 
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"No  action  for  the  recovery  of  any  lands, 
tenements  or  hereditaments,  or  for  the  re- 
covery of  the  possession  thereof,  shall  be 
commenced,  had  or  maintained  by  any  person, 
whether  citizen,  denizen,  alien,  resident  or 
non-resident  of  this  state,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor, 
grantor  or  other  person  under  whom  he  claims 
was  seized  or  possessed  of  the  premises  in 
question,  within  ten  years  before  the  commence- 
ment of  such  action." 

We  are  of  the  ooinion  that  the  above  quoted  section  does  not 
directly  apnly  to  the  facts  above  stated  in  such  a way  as  to  give  the 
county  an  adverse  possession  title  to  an  easement  for  the  use  of 
the  land  occupied  by  the  reservoir.  We  are  of  this  opinion  for 
two  reasons,  (1)  this  statute  snecifles  actions  for  the  recovery 
character  is  not  classed  as  a hereditament  but  as  an  incorporeal 
hereditament  and  (2)  for  the  reason  that  it  seems  to  have  long 
been  the  doctrine  of  the  common  law,  adhered  to  by  the  decisions 
of  the  Supreme  Court  of  Missouri,  that  an  easement  cannot  be  acquired 
by  adverse  possession  for  the  reason  that  adverse  possession  must 
be  exclusive  possession  of  the  land,  whereas  an  easement  in  land 
is  not  necessarily  dependent  upon  exclusive  possession,  the  owner 
of  the  fee  being  entitled  to  use  the  land  for  purposes  not 
connected  with  or  inconsistent  with  the  easement,  and  the  owner 
of  the  easement  being  entitled  to  use  the  land  only  for  the 
purposes  of  the  easement.  However,  while  title  to  an  easement 
cannot  be  acquired  by  adverse  possession,  the  Missouri  decisions 
have  held  that  it  may  be  acquired  by  prescription.  Title  by 
prescription  is  based  on  the  common  law  doctrine  of  "Lost  Grant," 
in  other  words,  because  of  the  fact  that  the  person  who  claims 
an  easement  has  used  the  land  for  a long  period  of  time  without 
interruption  by  the  owner  of  the  fee,  the  law  presumes  that  the 
owner  or  his  predecessor  in  title  has  at  some  time  in  the  past 
made  a valid  grant  of  the  right  claimed  and  that  that  grant  has 
been  lost.  The  Missouri  decisions  have  held  that,  since  title 
to  easement  may  be  acquired  by  prescription  by  the  lapse  of 
a long  period  of  time  without  protest  against  the  use  of  the 
land  for  the  purposes  of  the  easement  by  the  owner  of  the  fee, 
it  is  logical  to  fix  the  time  required  for  the  acquisition  of 
such  title  by  prescription  in  accordance  with  the  time  provided 
by  the  adverse  possession  statute,  which,  as  indicated  by  the 
section  quoted  above,  is  ten  years. 

The  propositions  which  we  have  hereinabove  stated  are  supported 
by  the  Missouri  decisions  in  the  case  of  Boyce  v.  Missouri  Pacific 
Ry.  Co.  168  Mo.  583,  68  S.W.  920,  and  also  in  the  much  later  case 
of  Riggs  v.  Springfield,  344  Mo.  420,  which  last  cited  case  cites 
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the  Boyce  case  with  approval.  In  the  Boyce  case,  supra,  it  was 
decided  by  the  Court  that  a railroad  company,  which  had  constructed 
its  railroad  across  a tract  of  land  without  any  kind  of  a grant  or 
verbal  permission  whatever  from  the  owner  of  the  fee  and  had  main- 
tained its  railway  track  on  said  land  far  in  excess  of  ten  years, 
had  acquired  title  to  an  easement  for  railroad  purposes  by  pre- 
scription. The  following  is  a quotation  from  the  Boyce  case, 
supra: 


"It  Is  with  this  In  mind  that  the  first  con- 
tention of  the  plaintiff,  that  the  statute  of 
limitations  does  not  apply  to  easements,  must 
be  considered. 

"Originally  in  England,  easements  were  said  to 
lie  wholly  in  grant.  Easements  are  incorporeal 
hereditaments,  and  statutes  of  limitation  were 
held  to  apply  only  to  actions  for  the  recovery 
of  land.  Afterwards  the  fiction  of  a ’lost  grant' 
was  adopted  by  the  courts.  That  is,  the  courts 
presumed  from  the  long  possession  and  exercise  of 
right  by  the  defendant,  with  the  acouiescence  of 
the  owner,  that  there  must  have  been,  originally 
a grant  by  the  owner  to  the  claimant,  which  had 
become  lost.  'It  was  called  a lost  grant,  not  to 
Indicate  that  the  fact  of  the  existence  of  the 
grant  originally  was  of  Importance,  but  to  avoid 
the  rule  of  pleading  requiring  profert.'  (Railroad 
v.  McFarlan,  43  N.J.L.  605.)  It  was  considered 
the  duty  of  the  court  to  enforce  the  fiction,  'not, 
however,  because  either  the  court  or  the  Jury 
believe  the  presumed  grant  to  have  been  actually 
made,  but  because  public  policy  and  convenience 
require  that  long-continued  possession  shall  not 
be  disturbed.'  (Jones  on  Easements,  sec.  161, 
p.  138.)  Pollocak,  B.,  in  the  recent  case  of 
Bass  v.  Gregory,  25  Q.B.D.  48l,  decided  in  1890, 
said  the  fiction  of  'lost  grant'  has  been  adopted 
by  almost  all  civilized  nations  for  the  furtherance 
of  justice  and  the  sake  of  peace.  Formerly  it  was 
held  to  apply  only  to  cases  where  the  defendant 
claimed  a right  to  possession  by  prescription,  that 
is  that  his  right  began  at  a period  beyond  the  'time 
whereof  the  memory  of  man  runneth  not  to  the 
contrary.'  Lately  in  England  and  in  most  of  the 
United  States  the  rule  has  been  adonted  that  the 
period  for  acquiring  an  easement  in  lands  corresDonds 
to  the  local  statute  of  limitations  as  to  land. 
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For  it  was  said,  ’It  would  be  irrational  to 
hold  that  an  easement  may  not  be  acquired  by 
the  same  lapse  of  time  reouired  to  confer  title 
to  the  land  by  adverse  possession.’  (Jones  on 
Easements,  sec.  160,  p.  134,  and  cases  cited 
in  notes.)  And  this  is  the  doctrine  ably 
announced  by  Ellison,  J.,  speaking  for  the 
Kansas  City  Court  of  Appeals,  in  House  v. 

Montgomery,  19  Mo.  App.  l.c.  179,  after  an 
exhaustive  review  of  modern  authorities. 

"Hence,  while  statutes  of  limitation  do  not 
directly  apply  to  actions  in  which  easements 
or  other  incorporeal  hereditaments  are  involved, 
still  by  Judicial  construction  an  adverse  user 
of  an  easement  for  the  period  specified  in  the 
statute  barring  actions  for  the  recovery  of 
lands,  is  now  by  analogy  held  to  be  a conclusive 
Judicial  presumption  of  a prescriptive  right, 
by  a lost  grant.  (Jones  on  Easements,  secs. 

161,  172,  and  cases  cited;  10  Am.  and  Eng. 

Ency.  Law  (2  Ed.),  p.  426,  and  cas . cit.)  It  is  the 
accepted  rule  however,  that,  'the  user,  to  perfect 
title  by  prescription  to  an  easement,  must  be 
exercised  by  the  owner  of  the  dominant  tenement  and 
must  be  open,  peaceable,  continuous,  and  as  of  right.' 
(Railroad  v.  Bloomington,  167  Ills.  9;  Conyers  v. 

Scott,  94  Ky.  123;  Swan  v.  Munch,  65  Minn.  500; 

Hoyt  v.  Carter,  16  Barb.  212  Bushey  v.  Santiff, 

86  Hun  384;  Costello  v.  Harris,  162  Pa.  St.  397.) 

"This  doctrine  was  recognized  by  this  court  in 
Pitzman  v.  Boyce,  111  Mo.  387,  and  it  was  there 
said,  'And  such  adverse  user  for  the  statutory 
period  will  give  origin  to  the  rebuttable  legal 
presumption  of  a grant,  even  though  the  use  in 
its  inception  was  a trespass.'  * * *" 

We  are  of  the  opinion  that  the  doctrine  enunciated  in  the 
portion  of  the  opinion  above  quoted  is  applicable  to  the  facts 
set  forth  in  your  letter  and  we  are  therefore  of  the  opinion  that 
in  view  of  the  fact  that  the  land  in  question  has  been  occupied 
by  the  county  for  reservoir  purposes  for  more  than  ten  years  the 
county  has  acquired  title  by  prescription  to  an  easement  for  that 
purpose . 

We  are  of  the  further  opinion  that  since  the  lake  was  con- 
structed for  the  county  by  the  W.P.A.  for  the  use  and  benefit  of 
the  public  and,  since  the  county  has  acquired  title  by  prescription 
to  an  easement  in  the  land  occupied  by  the  lake  for  lake  purposes, 
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the  county,  as  trustee  for  the  public,  owns  the  lake  and  the  water 
therein. 

We  shall  next  consider  our  above  question  No.  3 which  is, 

"Has  the  public  by  reason  of  the  fact  that  many  persons  have  fished 
in  the  lake  from  time  to  time  for  a period  far  in  excess  of  ten 
years,  acquired  title  by  prescription  to  the  fishing  rights  therein?" 
While  we  find  no  Missouri  decisions  on  this  subject,  we  are  of  the 
opinion  that  the  public  has  not  acquired  that  right  by  prescription. 
The  following  is  a quotation  from  the  opinion  of  the  Supreme  Court 
of  Connecticut  in  the  case  of  Turner  v.  Selectmen  of  Hebron,  61 
Conn.  175,  l.c.  187: 

"Nor  could  the  unorganized  public,  as  such, 
acquire  the  right  of  fishing  there  either 
by  grant  or  prescription.  A deed  or  devise 
to  the  unorganized  public  by  that  name  would 
be  void  for  uncertainty.  And  there  can  be 
no  prescription  where  there  can  be  no  grant. 

Mervln  v . Wheeler , 4l  Conn.  , 23;  Pearsall 
v.  Post , 22  Wend.  425;  Washburn  on  Easements, 

TT9 ; Rogers  v.  Brenton , 10  Q.  Bench,  26. 

Doubtless  any  member,  or  each  member,  of  the 
unorganized  nublic  might  obtain  the  right  of 
fishing  in  that  pond  in  either  of  the  ways 
mentioned.  There  is  no  suggestion  of  any 
grant.  The  right  which  the  committee  say 
was  exercised  by  all  the  members  of  the  great 
unorganized  public  was  'to  fish  in  the  pond 
at  ail  seasons  of  the  year,  in  boats  during 
the  spring,  summer  and  fall,  and  through  the 
ice  in  the  winter.'  If  the  right  so  exercised 
had  been  completely  acquired  by  long  use  it 
would  be  a right  in  the  nature  of  a profit 
a prendre  in  alleno  solo,  and  must  have  belonged 
to  each  member  in  gross.  The  facts  show  that 
the  right  was  not  exercised  as  anpurtenant  to 
a freehold.  Such  a right  is  a mere  personal  one; 
it  cannot  be  assigned  and  it  does  not  descend 
to  heirs." 

The  above  case  is  cited  in  sumort  of  the  proposition  that 
the  unorganized  public  cannot  obtain  title  by  prescription  to 
fishing  rights  by  Jones  on  Easements,  Section  79,  page  62.  We 
are  of  the  opinion  that  the  unorganized  public  cannot  obtain  title 
by  prescription  to  fishing  rights,  although  an  Individual  might 
acquire  such  title  by  continuous  exercise  of  the  practice  of 
fishing  for  a period  of  ten  years. 
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We  have  hereinabove  expressed  the  opinion  that  the  County  of 
Pettis  in  its  capacity  as  trustee  for  the  public  is  the  owner  of 
the  water  in  the  lake.  Since  that  is  true,  we  are  of  the  further 
opinion  that  members  of  the  public,  as  beneficiaries  of  the  trust, 
have  the  right  to  take  the  fish  in  the  lake.  In  this  connection 
we  quote  Section  60  of  Jones  on  Easements,  page  ^6,  as  follows: 

"The  right  to  take  fish  in  any  water  not 
navigable  prima  facie  belongs  to  the  owner 
of  the  soil  over  which  the  water  flows  or 
stands;  for  the  ownership  of  the  soil  in 
ordinary  cases  carries  with  it  the  ownership 
of  the  water.  But  when  the  ownership  of 
the  water  is  in  one  person  and  the  ownership 


of  the  soil 

under  the  water  is  in  another 

the 

right  of  fishing  in 

the 

water  belongs  to 

the 

former,  for 

he  owns 

the 

element  in  which 

alone 

the  fish  can  exist.  (Underscoring  ours.) 

"The  mere  fact  that  one  owns  land  along  the  shore 
of  a pond  which  belongs  to  another  gives  him  no 
right  to  fish  in  the  pond. 

"A  custom  to  take  fish  in  alleno  solo  is  not  a good 
custom. 

"The  right  of  fishing  in  navigable  waters  is  common 
to  all,  except  when  an  exclusive  right  has  been 
acquired  by  grant  or  prescription. 

"But  the  owner  of  the  soil  which  is  flowed  by  the 
water  of  a pond  has  no  right  to  fish  in  such  water, 
when  he  has  released  all  easements,  privileges, 
and  rights  in  the  pond  except  the  right  to  use  a 
certain  quantity  of  water  from  it  for  a mill. 

Such  a release  cuts  off  the  right  to  fish  and 
the  releasor  cannot  thereafter  claim  such  right 
as  incident  to  his  ownership  of  the  soil  under 
the  pond." 

However,  we  are  of  the  further  opinion  that,  although  the 
members  of  the  public,  as  beneficiaries  of  the  county's  trustee- 
ship, have  the  right  to  fish  because  of  the  ownership  of  the 
water  in  the  lake  by  the  county,  they  do  not  have  the  right  of 
ingress  and  egress  to  and  from  the  lake,  for  the  purpose  of 
fishing,  for  the  reason  that  the  county's  ownership  of  the  lake, 
as  trustee  for  the  public,  is  for  reservoir  purposes  and,  while 
there  is,  incident  to  the  ownership  of  the  water,  the  right  to 
take  the  fish  out  of  the  lake,  nevertheless  the  county's  easement 
in  the  land  acquired  by  prescription  was  limited  to  the  purposes 
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for  which  the  lake  was  constructed  and  was  acquired  by  reason  of 
the  occupancy  of  the  land  by  the  waters  of  the  lake  for  the  time 
necessary  for  the  acquisition  of  title  by  prescription  and  also 
by  the  exercise  of  the  right  of  ingress  and  egress  over  the  land 
not  occupied  by  the  water  when  necessary  for  the  use  of  the  lake 
for  the  intended  reservoir  purposes  and,  since  the  fishing  rights 
of  the  public  exist  only  as  an  incident  to  the  county's  ownership 
of  the  lake  and  are  not  and  could  not  have  been  acquired  by  pre- 
scription, neither  has  the  public,  nor  could  it  have  acouired  title 
by  prescription  to  an  easement  for  ingress  and  egress  to  and  from 
the  lake  over  land  not  occupied  by  the  water  for  the  purpose  of 
fishing. 


CONCLUSION 

We  are  accordingly  of  the  opinion  that  the  County  of  Pettis, 
in  its  capacity  as  trustee  for  the  public,  owns  the  lake  with  all 
rights  incident  to  that  ownership,  including  fishing  rights  therein 
and  has  acquired  title  by  prescription  to  an  easement  in  said  land 
covered  by  the  lake  for  lake  purposes  and  that  members  of  the  publi 
as  beneficiaries  of  the  trust,  have  equitable  title  to  the  lake 
and  to  the  aforesaid  easement  and  also  to  the  fishing  rights, 
but  have  no  right  of  Ingress  or  egress  for  fishing  purposes  over 
the  land  not  occupied  by  the  lake,  although  they  do  have  the 
implied  right  of  Ingress  and  egress  If  necessary  for  reservoir 
purposes . 

Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


TAXATION  SALES 


Sales  by  wholesaler  to  purchaser  not  coded  and  paying 
Sales  Tax  snould  be  considered  sale  at  retail  and 
burden  is  upon  seller  to  show  otherwise. 


January  13 , 1950 


Mr.  Vf.  H.  Burke 
Assistant  Supervisor 
Sales  Tax  Unit,  Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows: 

"Our  St.  Louis  Sales  Tax  Office  claim  that 
if  a sale  is  made  to  a party  in  the  state 
of  Missouri  who  is  not  coded  and  paying 
sales  tax,  he  must  be  considered  as  a 
user  and  consumer  and  pay  sales  tax  on  his 
purchases  of  merchandise  from  a wholesaler. 

With  the  exception  of  a wholesaler  selling 
to  another  wholesaler  who  makes  no  sales 
except  to  jobbers  or  retail  merchants; — 
can  we  apply  this  rule  generally? 

"Also,  when  the  above  wholesaler  sells 
merchandise  to  a customer  outside  of  the 
state  of  Missouri,  can  we  demand  that  he 
furnish  a code  number  showing  that  he  is 
paying  sales  tax  in  his  state,  or  selling 
only  to  sholesalers  who  in  turn  sell  to 
jobbers  and  retailers?  If  this  is  legal 
it  will  simplify  our  sales  for  resale 
problem  considerably." 

Section  ll408.  R.  S.  Missouri,  1939*  (re-enacted  Laws  of  19^7* 
Volume  I,  page  5^6)  imposes  a two  percent  tax  upon  every  retail  sale 
in  the  state  of  tangible  personal  property.  Section  11407  (g) 
(amended  Laws  of  1947*  Volume  I,  page  535)  defines  sale  at  retail 
as  follows: 

"’Sale  at  retail’  means  any  transfer  made 
by  any  person  engaged  in  business  as 
defined  herein  of  the  ownership  of,  or 
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title  to,  tangible  personal  property  to 
the  purchaser,  for  use  or  consumption 
and  not  for  resale  in  any  form  as  tangible 
personal  property,  for  a valuable  con- 
sideration; * * *" 

Section  11420,  R.  S.  Missouri,  1939  (re-enacted  Laws  of  1947 
Volume  II,  page  431)  provides  in  part  that: 

"The  burden  of  proving  that  a sale  of 
tangible  personal  property,  services, 
substances  or  things  was  not  a sale 
at  retail,  shall  be  upon  the  person 
who  made  the  sale,  * * *" 

In  view  of  the  burden  of  proof,  which  is  imposed  upon  the 
seller  by  Section  11420,  we  feel  that  your  office  may  consider  a 
sale  by  a wholesaler  to  a purchaser,  who  is  not  coded  and  paying 
sales  tax,  is  a sale  at  retail  within  the  meaning  of  the  statute. 
(We  use  the  phrase  "not  coded  and  paying  sales  tax,"  employed  by 
you,  to  mean  that  the  purchaser  does  not  have  an  account  number 
assigned  by  your  department  and  does  not  make  returns  to  your 
department  of  tax  collected  by  him  on  retail  sales.)  Of  course, 
the  statute  does  not  create  a non-re but table  presumption  that 
such  a transaction  is  a sale  at  retail,  and  the  seller  may  show 
that,  as  a matter  of  fact,  the  sale  was  not  a retail  sale  within 
the  meaning  of  the  act. 

As  for  your  second  question,  insofar  as  the  transaction  in 
question  is  not  exempt  under  Section  11409,  R.  S.  Missouri,  1939* 
(re-enacted  Sixty-fifth  General  Assembly,  House  Bill  No.  303) 
which  exempts  sales  made  in  commerce  between  this  state  and  any 
other  state,  the  burden  of  proof  of  showing  that  the  sale  was 
not  a sale  at  retail  would  be  upon  the  seller.  However,  the 
exemption  of  sales  in  commerce  would  also  be  involved  in  such 
transactions.  Where  the  purchaser  accepted  delivery  of  the 
goods  in  Missouri,  and  then  transported  them  to  another  state, 
the  sale  would  be  subject  to  tax,  if  not  actually  shown  to  be 
a sale  for  resale.  If,  however,  the  goods  are  shipped  by  the 
seller  to  the  purchaser  in  another  state,  we  feel  that  under 
the  case  of  American  Bridge  Company  v.  Smith,  352  Mo.  6l6,  179 
S.W.  (2d)  12,  the  transaction  would  be  exempt  under  Section  11409 
and  the  question  of  whether  or  not  the  sale  was  actually  a sale 
at  retail  would  be  Immaterial. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  sales 
by  a wholesaler  to  a purchaser,  who  is  not  coded  and  paying  sales 
tax,  may  be  considered  a sale  at  retail  within  the  meaning  of  the 
sales  tax  act,  and  that  the  burden  is  upon  the  seller  in  such 
transaction  to  show  that  the  sale  was  actually  not  a retail  sale 
within  the  meaning  of  the  act.  The  same  rule  may  be  applied  inso- 
far as  sales  to  purchasers  outside  the  state  are  involved,  except 
where  sales  are  exempt  under  Section  11409  because  made  in  commerce 
between  this  state  and  any  other  state. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.'E.  TAYLOfc 

Attorney  General 
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property  shipped  to  deale’r  from  foreign  manufacturer! 
for  delivery  to  purchaser  subject  to  Sales  Tax.  -Wllf 


April  11,  1950 


Mr.  W.  H.  Burke, 

Assistant  Supervisor, 
Department  of  Revenue, 
DiVision  of  Collection, 
Jefferson  City,  Missouri.  \ 


FILED 


Dear  Mr.  Burke: 


We  have  your  recent  request  for  an  opinion  from  this 
office.  Your  letter  is  as  follows: 


"The  E,  A,  Martin  Company  at  Joplin,  Miss- 
ouri are  dealers  in  farm  and  other  machin- 
ery. They  have  had  quite  a few  cases  which 
we  have  set  up  an  assessment  against  them 
in  which  an  order  was  placed  with  Martin 
and  Company  for  a tractor  or  other  machinery 
which  is  not  carried  in  stock.  The  order  is 
sent,  for  example,  to  the  Caterpillar  Tractor 
Company  at  Peoria,  Illinois  for  shipment  direct 
to  Martin’s  customer,  Mr.  William  Jones,  at 
Neosho,  Missouri. 


”Cn  account  of  the  amount  of  money  involved 
the  shipment  is  billed  to  the  order  of  the 
Caterpillar  Company  for  William  Jones,  c/o  ; 

E.-  A.  Martin  and  Company  at  Neosho,  Missouri, 

The  original  bill  of  lading  is  sent  to  Martin 
and  Company  who  send  their  representative  to 
Neosho  and  he  presents  the  bill  of  lading  to 
the  railroad  agent , pays  the  freight , and  un- 
loads the  tractor,  inspects  it,  and  operates 
it  to  see  that  everything  is  in  perfect  condi- 
tion and  it  is  then  ready  to  be  turned  over  to 
Mr.  Jones.  At  this  time  the  finance  man  (in 
case  these  arrangements  have  not  been -made 
before  hand)  arranges  with  Mr.  Jones  for  either 
full  payment  or  time- payment  on  the  machinery 
and  then  the  machinery  is  turned  over  to  Mr. 
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Jones  who  takes  it  on  to  his  place  of  opera- 
tion. 

"The  E,  A*  Martin  Company  claim  that  these  are 
interstate  commerce  transactions  and  would  like  , 
to  have  your  confirmatioh  or  disapproval  of 
their  contention." 

haws  of  1947 , Vol.  1,  page  547  provides  in  part  as  follows: 

"Amount  of  tax,  - - From  and  after  the 
effective  date  of  this  Act,  there  shall  be 
and  is  hereby  levied  and  imposed  and  shall 
be  collected  and  paid: 

"(a)  Upon  every  retail  sale  in  this  State  of 
tangible  personal  property  a tax  equivalent  to 
two  (2$)  per  cent  of  the  purchase  price  paid  or 
charged,  or  in  case  such  sale  involves  the  ex- 
change of  property,  a tax  equivalent  to  two 
(2%)  per  cent  of  the  consideration  paid  or 
charged,  including  the  fair  market  value  of  the 
property  exchanged  at  the  time  and  place  i.T  the 
exchange."  (Underscoring  ours) 

We  also  have  in  this  state  what  is  commonly  known  as  exemption 
statute.  Laws  of  1945j  page  1865,  Lection  1;  Laws  1949,  page  _ _ 
House  Bill  No.  303  Lection  1,  which  exempts  certain  transactions 
in  interstate  commerce.  It  is  clear,  however,  that  if  the  in- 
stant transaction  is  intrastate  in  character,  the  above  exemp- 
tion statute  would  have  no  application  here. 

An  examination  of  the  facts  set  out  in  your  letter  indicates 
that  the  transaction  with  which  we  are  here  concerned  is  in  intra, 
rather  than  interstate  commerce.  * 

In  the  recent  case  of  Broslous  v.  Pepsi-Cola  Co.  155  F.  (2d) 

99  the  court  stated  as  follows,  l.c*  103 : 

* * When  a substance  is  transported  from 
one  state  into  another,  the  interstate  move- 
ment ends  with  the  delivery  of  that  substance 
to  a distributing  company.  Subsequent  sales 
and  deliveries  to  customers  of  such  company 
constitute  intrastate  commerce.  East  Ohio 
Gas  Co,  v.  Tax  Comm.,  1931,  283  U.S,  465,  4?1, 

51  S.  Ct.  499,  75  L.  Ed.  1171;  State  v.  Bartles 
Oil  Co.,  1916,  132  Minn.  138,  155  W.W.  1035, 

L.jx. A.  1916D,  193.  Also,  see  ’original  package* 
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cases,  People  ex  rel,  Burke  v.  Wells , 190$, 

20$  u.s,  14,  2$  s.ct.  193,  52  L.  Ed,  370; 

State  v.  C.C.  Taft  Co.,  1920,  1$3  Iowa  54$, 

16?  N.W,  467,  9 A.L.R,  390,  writ  of  error 
dismissed  In  252  U.S.  569,  40  8.  Ct.  345, 

64  L,  Ed,  720;  Baltimore  & 0,  H,  Co.  v. 

United  States, , D.C.M.T, , 1936,  15  F.  Supp. 

674.  See  Rott schaffer  on  Constitutional 
Law  p.  321.” 

and  it  has  been  held  as  follows; 

’’The  question  whether  commerce  is  ’inter-*, 
v state’  or  ’intrastate’  must  be  determined 
by  the  essential  character  of  the  commerce, 
and  not  by  mere  billing  or  forms  of  contract , v 
Gerdert  v«  Certified  Poultry  & Egg  Co.,  D.C, 

Fla.,  3$  F.  Supp.  964,  972.  . . 

-'A \ ”A  movement  of  freight  from /the  point  of 

origin  to  the  place  of  ultimate  destination 
may  be  so  interrupted  that  from  the  point  of 
Interruption  a new  and  local  service  is  ob- 
tained and  transportation  from  point  of ‘in- 
terruption would  be  ’intrastate  commerce.’ 

Sherman  v«  Southern  Pac,  Co.,  93  P.  2d  812, 

817,  34  Cal.  App.  2d  490.” 

It  is  apparent  that  the  instant  situation  is  governed  by 
the  cases  above  cited,  but  added  weight  is  given  to  this  by 
the  facts  you  recite.  You  state  that  the  Martin  Co.  represen- 
tative presents  the  bill  of  lading  and  takes  possession  of 
the  tractor.  It  is  manifest  that  this  agent  is  acting  for 
the  Martin  Co.,  and  not  for  the  ultimate  purchaser.  That  the 
tractor  has  pome  to  rest,  in  this  state,  while  under  the  con- 
trol of  the  Martin  Co,  is  equally  certain,  and  therefore  it 
appears  that  the  delivery  of  the  tractor  to  the  ultimate  pur- 
chaser is  a transaction  in  intrastate  commerce,  and  therefore 
not  within  the,  exemption  statute,  supra. 

That  the  sale  itself  is  between  the  dealer,  the  Martin  Go., 
and  the  purchaser  is  made  explicit  by  your  letter.  Obviously 
the  only  purpose  in  marking  the  bill  of  lading  "William  Jones, 
c/o  E.A,  Martin  & Co."  is  for  the  purpose  of  identification, 
that  is,  to  insure  that  the  purchaser  "Jones"  gets  the  kind 
and  size  of  tractor  he  ordered.  The  statement  of  facts  does 
not  reveal  any  other  connection  between  the  purchaser  and  the 
manufacturer,  the  purchase,  or  "sale,"  then,  is  made  in  this 
state  and  therefore  clearly  falls  within  the  provisions  of 
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Section  1,  page  547 , Vol,  1,  "Laws  1947,  set  out  in  part, 
supra. 

■ i ■ _ - . ' • • ' • ■ . . • 

, CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a sale 
transaction  between  a Missouri  dealer  and  a Missouri  purchaser, 
in  which  the  subject  matter  of  the  sale  is  shipped  by  a for- 
eign manufacturer  to  said  dealer,  who  in  turn  delivers  same 
to  purchaser,  is  an  intrastate  sale  and  therefore  not  exempt 
from  the  Missouri  3alea  Tax,  even  though  the  shipment  is 
marked  for  the  ultimate  purchaser  in  care  of  said  dealer. 


Respectfully  submitted. 


APPROVED : 


J.  K.  TAYLOR, 
Attorney  General. 


H.  JACKSON  DANIEL, 

Assistant  Attorney  General. 


ttJD : eg 


V : ' t i 


TAXATION  - SALES: 
SALES 


• J / 


■} 


Persons  engaged  in  business  who  do  notvtJ//) 
have  resale  certificates  with  respect  ^|t|l§ 
to  certain  transactions  may  offer  5f|| 

evidence  that  such  sales  were  not  sales 
at  retail. 


April  11,  1950 


Honorable  W.  H.  Burke 
Assistant  Supervisor 
Department  of  Revenue 
Division  of  Collection 
Jefferson  City,  Missouri 


Dear  Mr.  Burke: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion*  Your  request  reads  in  part:, 

nWe  have  an  assessment  against  the  Joplin  Block 
and  Material  Company  where  their  attorney  claims 
that  our  rules  and  regulations  are  not  a part  of 
the/ Missouri  Sales  Tax  Law  and  particularly  ob- 
jects to  the  rule  stating  that  they  must  have  re- 
sale certificates  where  they  claim  that  a sale 
is  for  resale. 


"The  attorney  states  that  if  the  customer  advises 
them  that  the . merchandise  is  purchased  for  resale 
that  their  client fs  liability  ceases  and  that  if 
we  want  to* collect  sales  tax  we  must  go  to  the 
purchaser  and  arrange  to  get  the  tax  from  him* 

The  attorney  further  states  that  if  they  have 
nothing  to  show  that  the  transaction  was  sale  for 
resale  at  the  time  an  audit  is  made,  that  it  is 
only  necessary  for  them  to  get  a statement  or  a 
certificate  from  the  purchaser  and  that  it  will  then 
be  incumbent  upon  us  to  exempt  this  sale  from  the 
taxable  sales  of  his  client.'" 


As  we  interpret  your  opinion  request,  an  audit  has  been  made 
on  a particular  person  doing  business  and  subject  £o  the  Sales  Tax 
Act,  and  that  said  person  had  no  resale  certificates  with  respect 
to  certain  transactions  claimed  t°  be  sales  for  resale.  The  question 
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presented  is  whether  or  not  statements  dr  certificates  now  obtained 
from  the  purchasers  will  be  sufficient  to  relieve  the  taxpayer  from 
liability  with  respect  to  these  transactions* 

Section  11421,  Laws  Missouri  1945,  page  1&73,  provides: 

"Every  person  engaged  in  the  businesses  herein 
described  in  this  State  shall  keep  records  and 
books  of  his  gross  daily  sales,  together  with 
invoices,  bills  of  lading,  sales  records,  conies  of 
bills  of  sale  and  other  pertinent  papers  and  docu- 
ments* Such  books  and  records  and  other  papers  and 
documents  shall , at  all  times  during  business  hours 
of  the  day,  be  subject  to  inspection  by  the  Director 
of  Revenue  or  his  duly  authorized  agents  and  employees* 
Such  books  and  records  shall  be  preserved  for  a period 
of  at  least  two  (2)  years,  unless  the  Director  of 
Revenue,  in  writing,  authorized  their  destruction  or 
disposal  at  an  earlier  date*** 

(Underscoring  ours.) 

Section  1141$,  Laws  Missouri  1947,  Volume  I,  page  554,  reads 

in  parts 

"For  the  purpose  of  more  efficiently  securing  the 
payment  of  an  accounting  for  the  tax  Imposed  by 
this  article,  the  Director  of  Revenue  shall  make, 
promulgate  and  enforce  reasonable  rules  and 
regulations  for  the  administration  and  enforce- 
ment of  the  provisions  of  this  article.  * * *" 

Pursuant -to  the  authority  given  the  Director  of  Revenue  by 
Section  11413,  Article  J of  the  General  Interpretations  of  Law 
has  been  made  and  promulgated,  which  article  reads  in  part: 

"Section  11416  of  the  Sales  Tax  Act relative  to 
collection  and  remittance  of  the  tax.  requires  that 
you  include  in  your  return  any  and  all  monies  collected 
from  the  purchaser  as  sales  tax* 

"All  sellers  making  taxable  sales  of  tangible  per- 
sonal property  or  services,  as  defined  by  the  Act, 
must  determine  when  sales  are  made  whether  the  buyer 
purchases  such  (goods  or  services  for  use^or  con- 
sumption or  for  resale.  {See  Section  11420.) 

"All  sellers  are  required  to  keep  ample  records  of  sales 
and  taxable  transactions  to  support  reports  filed  with 
the  Director  of  Revenue.  The  Director  of  Revenue  will 
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not  recognise  any  deductions  of  any  nature  on 
your  tax  return  unless  you  have  ample  supporting 
evidence  in  your  records  to  explain  your  deductions* 
Therefore,  all  sellers  must  obtain  and  keep  in  their 
records  signed  resale  certificates  supporting  deductions 
taken  as  sales  for  resale.  Sueh  certificates  are  to 
be  kept  in  your  files  and  must  be  made  available  for 
Inspection  by  the  Director  of  Revenue,  or  his  agents, 
during  all  business  hours  of  the  day.  These  certi- 
ficates of  resale  shall  be  only  pri.  ua  facie  ' Vldence 
that  the  property  or  taxable  services  described  therein 


was  sold  for  the  purpose  of  resale j and  the Director  of 
Revenue  has  the  right  to  examine  all  fact e relative  to 
the  purchase  and  sale  before  said  certificates  will  be 
honored. " 


{Underscoring  ours.) 


Therefore,  to  more  efficiently  administer  the  Sales  Tax  Act  and 
to  aid  in  the  collection  thereof,  it  is  required  that  persons  en- 
gaged in  business  keep  among  their  records  signed  certificates  of 
resale  where  the  sales  *are  such.  These  are  required  to  support 
the  deductions  taken  as  sales  for  resale  and  they  constitute  prima 
facie  evidence  in  the  sellers*  records  explaining  the  deductions. 


If  the  regulation  requiring  the  keeping  of  such  retail 
certificates  is  a reasonable, regulation  and  in  conformity  with  the 
Act,  it  is  valid  and  binding  upon  the  parties  subject  to  the  Act, 
as  the  Director  of  Revenue  is  specifically  given  the  authority  to 
make  such  regulation*  It  is  our  opinion  that  it  is  a reasonable 
regulation  to  require  persons  engaged  in  business  to  keep  among 
their  records,  papers  and  memoranda  required  by  Section  11421, 
supra,  certificates  of  resale  to  support  the  deductions  claimed  by 
said  persons  in  their  reports  to  the  Director  of  Revenue.  This 
regulation  will  more  efficiently  secure  the  payment  of  an  accounting 
for  the  tax.  We  are  also  of  the  opinion  that  said  regulation  con- 
forms to  the  Act  and  is  a reasonable  excise  of  the  rule-making  power 
afforded  the  Director  of  Revenue,  as  Section  11420,  haws  Missouri,, 
1947,  Volume  II,  page  435,  places  the  burden  of  proving  that  a sale 
is  not  a sale  at  retail  is  upon  the  person  making  the  sale.  Section 
11420  reads  in  part: 

”The  burden  of  proving  that  a sale  of  tangible 
personal  property,  services,  substances  tr  things 
was  not  a sale  at  retail,  shall  be  upon  the  person 
who  made  the  sale,  except  with  respect  to  sales, 
services,  or  transactions  provided  for  in  sub- 
section (b)  of  Section  11412.*  * *" 
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' However,  the  particular  transactions  with  which  we  are  here 
concerned  were  not  sales  at  retail  subject  to  the  tax*  The  fact 
resale  certificates  were  not  obtained  at  the  time  of  the  trans- 
actions and  were  not  on  file  at  the  time  of  the  audit  cannot 
change  the  legal  nature  of  these  transactions  and  make  them  subject 
to  the  tax*  The  Sales  Tax  Act  provides  that  only  sales  at  retail 
shall  be  taxed,  and  the  Dlreotor  of  Revenue  cannot  by  rule  or 
regulation  extend  liability  to  sales  which  are  for  resale*  It 
was  held  In  the  case  of  Washington  Printing  & Binding  Go*  v.  State, 

73  P*  (2d)  1326,  l*c.  132B,  192  Wash.  44$,  that  i 

nThe  Tax  Gommission  cannot,  by  such  rule, 
impose  a tax  upon  property  or  a transaction 
that  is  not  mentioned  in  the  statute  as  tax- 
able* The  rule  making  power  is  given  only 
for  the  purpose  of  empowering  the  commission 

to  carry  out  the  provisions  of  the  statute* 

‘ \ 

w,The  power  vested  in  the  commission  to  pre- 
scribe rules  and  regulations  for  making  returns 
for  ascertaining  assessment  and  collection  of 
the  tax  imposed  by  the  act  does  not  vest  in  the  commis- 
. sion  any  discretion  whatsoever  in  the  matter  of  re- 
quiring the  payment  of  a sales  tax  by  any  other  than 
such  as  are  designated  in  the  act*  It  is  true  that 
an  administrative  body  within  prescribed  limits,  and 
when  authorized  by  the  lawmaking  power,  may  make  rules 
and  regulations  calculated  to  carry  into  effect  the 
expressed  legislative  intention.*  Western  Leather  & 

Finding  Go.  v*  State  Tax  Commission  of  Utah,  87, 

Utah  227,  43  P.  2d  526,  527. " 

However,  Section  11420,  supra,  does  place  the  burden  of  proving 
that  the  sales  in  question  were  not  sales  at  retail  upon  the  seller* 
Failure  to  have  resale  certificates  among  the  records  required  to 
be  kept  ,by  a person  engaged  in  business  may  constitute  prima  facie 
evidence  that  such  sales  were  subject  to  the  tax,  but  upon  a hearing 
or  an  investigation  by  the  Director  of  Revenue,  evidence  may  be 
offered  by  the  seller  that  such  transactions  were  not  sales  at  re- 
tail* Statements  or  certificates  from  purchasers  in  such  transactions 
would  constitute  such  evidence.  Should  proof  be  made  that  such  sales 
were  for  resale,  they  are  then  not  subject  to  the  tax* 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
Department  of  Revenue  may,  by  regulation,  require  persons  engaged 
in  business  under  the  Sales  Tax  Act  to  obtain  signed  certificates 
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for  resale  when  sales  for  resale  are  made.  However,  failure  to 
have  such  resale  certificates  on  file  ean  impose  no  liability 
ior  such  sales,  but  can  merely  constitute  prime  facie  evidence 
that  such  sales  were  sales  at  retail,  Evidence  that  such  sales 
were  for  resale  may  be  offered  by  such  persons,  and  statements 
or  certificates  from  the  purchasers  in  these  transactions  would 
be  such  evidence.  However,  the  burden  of  proof  that  such  sales 
were  for  resale,  and  not  subject  to  tax.  lies  with  the  persons 
who  allege  such. 


Respectfully  submitted. 


RICHARD  H,  VOSS 
Assistant  Attorney  General 


APPROVED l 


RHV:hr 


TAXATION  - SALES: 
SALES  TAX: 


Failure  to  obtain  resale  certifi- 
cates upon  sales  to  peddlers  creates 
no  absolute  liability  for  sales  tax; 
failure  to  have  such  certificates 
merely  constitutes  prima  facie 
evidence  that  such  are  retail  sales. 


April  24,  1950 


Honorable  W.  H.  Burke 
Assistant  Supervisor 
Department  of  Revenue 
Division  of  Collection 
Jefferson  City,  Missouri 

Dear  Mr.  Burke: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  Your  request  reads  as  follows: 

"In  St.  Louis  we  have  certain  concerns  who 

hire  or  use  peddlers  for  disposing  of  their  t 

merchandise.  These  peddlers  have  no  place  of 
business  and  will  work  for  a short  time  and  be 
removed  and  new  peddlers  will  take  their  place 
in  various  territories. 

"The  merchant  claims  he  does  not  hire  these 
people  as  they  are  only  paid  a commission  on 
their  sales , and  he  further  claims  that  they  buy 
the  merchandise  for  resale  and,  therefore,  he 
should  not  collect  the  sales  tax. 

"The  merchant  furnishes  the  peddler  a certain 
amount  of  merchandise  each  morning  for  which  he 
pays  cash,  but  any  unsold  merchandise  can  be 
turned  back  to  the  merchant  and  the  peddler 
will  get  his  money  back. 

"Please  advise  if  we  should  hold  him  liable 
for  the  sales  tax  on  sales  to  peddlers  as 
described  above." 

We  have  here  the  question  of  whether  or  not  concerns  who 
utilize  peddlers  to  dispose  of  their  merchandise  should  be  held 
liable  for  sales  tax  on  the  sales  of  merchandise  to  such  peddlers. 
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Should  the  peddlers  in  these  instances  be  agents  or  employees 
of  concerns  in  question,  their  sales  would  then  be  the  sales  of  the 
concerns  and  the  concerns  would  be  subject  to  the  sales  tax.  Though 
the  facts  recited  in  your  opinion  request  regarding  the  relationship 
between  the  concerns  and  the  peddlers  are  not  too  complete,  we  feel 
that  they  are  sufficient  to  justify  the  views  that  the  peddlers  in 
these  instances  do  not  have  the  legal  status  of  employees.  In  the 
case  of  Garcia  v.  Vix  Ice  Cream  Co.,  (Mo.App.)  147  S.W.  (2d)  141, 
the  status  of  a public  vendor  of  ice  cream  eclairs  and  other  frozen 
novelties  was  in  question;  the  court  held  at  l.c.  143,  that: 

"Accepting  claimant's  version  of  the  facts 
in  this  case , it  is  made  clear  that  the  Vix  Ice 
Cream  Company  neither  had  nor  exercised  any 
control  over  his  sales  of  ice  cream.  Claimant 
set  his  own  hours  for  work;  he  chose  his  own 
territory  except  he  was  told  not  to  go  in  the 
other  fellows'  territory;  he  himself  chose  the 
amount  of  ice  cream  he  thought  he  could  sell; 
and  each  day  he  quit  work  when  he  desired  and 
returned  and  paid  for  what  he  had  sold  at  the 
rate  of  65%  of  what  he  had  received  from  sales. 

"If  under  such  an  arrangement  he  was  an  employee, 
then  so  would  the  poor  peddler  of  shoe  laces  and 
chewing  gum  be  an  employee  of  the  merchant  from 
whom  he  procures  his  wares  at  wholesale  prices; 
and  so  would  the  newsboy  be  an  employee  of  the 
publisher. 

"This  man's  relationship  with  the  Vix  Ice  Cream 
Company  is  comparable  with  the  relationship  of  a 
newsboy  to  the  publisher,  and  it  is  held  that  a 
newsboy  is  not  an  employee.  In  the  case  of 
Hartford  Accident  & Indemnity  Co.  v.  Industrial 
Accident  Commission,  123  Cal.App.  151,  10  P.2d 
1035,  the  newspaper  engaged  the  boy  as  a newsboy 
to  sell  their  papers  and  had  the  right  to  dis- 
charge him  in  the  event  it  so  desired  and  the 
boy  did  not  have  the  right  to  return  unsold 
papers  at  the  end  of  the  day  but  was  required 
to  pay  for  them;  he  worked  or  not  at  will;  the 
engagement  was  for  no  fixed  time.  The  court  held 
the  boy  was  not  an  employee  but  an  independent 
contractor. 
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"In  the  case  of  Bernat  v.  Star-Chronicle  Pub. 

Co.,  Mo.App.,  84  S.W.2d  429  was  a 'newsboy'  case 
in  which  the  boy  after  purchasing  a route  from 
another  entered  into  contract  with  the  publishers 
whereby  the  papers  would  be  sent  to  him  daily  by 
railway  train,  and  the  boy  would  meet  the  train  and 
receive  the  papers  and  proceed  to  disbribute  copies 
of  his  regular  customers  and  to  sell  extra  copies 
to  such  purchasers  as  he  might  obtain;  his  contracts 
were  for  a definite  time;  he  agreed  to  devote  his 
earnest  endeavor  to  the  creation  and  establishment 
of  a regular  sale  and  demand  for  the  papers;  and 
prior  to  giving  up  the  business  to  give  the  Company 
notice  and  to  endeavor  to  secure  a successor;  and 
to  pay  all  bills  at  a stated  time  at  the  regular 
prevailing  wholesale  rate,  and  to  charge  for  the 
papers  the  regular  rate  established  by  the  Company; 
he  was  required  to  keep  a list  of  subscribers,  the 
list  to  be  the  property  of  the  Company;  the  Company 
reserved  the  right  to  sell  papers  to  others , and 
the  right  to  annul  the  agreement,  without  notice 
should  any  of  its  conditions  be  violated.  This 
Court  held  the  boy  was  not  an  employee." 

We  believe  that  under  the  language  of  Gracia  v.  Vix  Ice 
Cream  Company,  the  peddlers  under  consideration  cannot  be  considered 
employees  of  the  concerns  whose  merchandise  they  dispose  of.  It  is 
true  that  this  case  involved  the  Workmen's  Compensation  Laws, 
but  the  definition  of  an  employee  under  these  laws  has  a broad 
meaning.  It  was  so  held  in  Bernat  v.  Star-Chronicle  Pub.  Co., 
(Mo.App.)  84  S.W.(2d)  429,  l.c.  432: 

"Undoubtedly  the  form  of  definition  employed 
indicates  a legislative  intent  that  in  cases 
arising  under  the  act  the  term  'employee'  shall 
be  given  a broad  meaning  (Pruitt  v.  Harker,  328 
Mo.  1200,  43  S.W.(2d)  769),  and  yet  it  does 
not  appear  that  the  term  was  intended  to  include 
persons  as  to  whom  the  accepted  and  recognized 
characteristics  of  service  or  employment  were  lack- 
ing. So  we  conclude  that  even  though  an  'employee' 
under  the  act  is  not  in  all  events  to  be  restricted 
to  one  serving  under  a contract  of  hire,  express 
or  implied  (Pruitt  v.  Harker,  supra) , yet  the 
fundamental  conception  of  the  relationship  of 
employer  and  employee  has  not  been  altered  in 
the  enactment  of  the  new  legislation,  and  in  all 
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essential  respects  the  creation  and  existence 
of  the  relation  under  the  act  must  still  depend 
upon  the  same  considerations  as  have  been  held 
to  govern  under  the  rules  of  master  and  servant 
law  generally." 

Therefore,  for  the  purposes  of  this  opinion,  we  shall  consider 
the  peddlers  under  discussion  to  be  independent  contractors,  assuming 
that  the  additional  facts  regarding  their  relationship  with  the 
concerns  are  not  such  as  would  warrant  classifying  them  as  employees. 

Section  11408(a),  Laws  Missouri  1947,  Volume  I,  page  547, 
provides  for  a sales  tax  "upon  every  retail  sale  in  this  State  of 
tangible  personal  property."  Section  11407(g),  Laws  Missouri  1947, 
Volume  I,  page  535,  defines  a sale  at  retail  as  any  transfer  of 
"tangible  personal  property  to  the  purchaser,  for  use  or  consumption 
and  not  for  resale  in  any  form  as  tangible  personal  property,  for 
a valuable  consideration."  The  sales  by  the  concerns  in  these 
instances  to  the  peddlers  as  independent  contractors,  who  in  turn 
sell  same  to  consumers,  are  undoubtedly  sales  for  resale  and 
not  subject  to  sales  tax. 

However,  Section  11413,  Laws  Missouri  1947,  Volume  I,  page  554, 
provides  in  part : 

"For  the  purpose  of  more  efficiently  securing 
the  payment  of  an  accounting  for  the  tax  im- 
posed by  this  article,  the  Director  of  Revenue 
shall  make,  promulgate  and  enforce  reasonable 
rules  and  regulations  for  the  administration 
and  enforcement  of  the  provisions  of  this 
article.  * * *" 

Section  11420,  Laws  Missouri  1947,  Volume  II,  page  435, 
provides  in  part : 

"The  burden  of  proving  that  a sale  of  tangible 
personal  property,  services,  substances  or  things 
was  not  a sale  at  retail,  shall  be  upon  the 
person  who  made  the  sale,  except  with  respect 
to  sales,  services,  or  transactions  provided 
for  in  subsection  (b)  of  Section  11412.  * * *" 

Pursuant  to  the  authority  of  Section  11413  to  make  rules  and 
regulations.  Rule  No.  32  of  the  Rules  and  Regulations  relating  to 
the  Missouri  Sales  Tax  Act  has  been  made  and  promulgated,  which 
Rule  32  reads  in  part: 

"When  tangible  personal  property  is  purchased 
by  hawkers , peddlers  and  street  vendors  who  do 
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not  have  regular  established  places  of  business, 
the  person  making  said  sales  should  obtain  from 
said  persons  resale  certificates,  having  the 
howker,  peddler  or  vendor  place  thereon  the  code 
number  under  which  he  is  paying  sales  tax  to  the 
State  of  Missouri.  If  such  hawker,  peddler  or 
street  vendor  does  not  have  a code  number  and 
is  not  collecting  and  remitting  tax  to  the  State 
of  Missouri,  he  should  pay  the  sales  tax  on  the 
purchase  of  the  merchandise  which  he  intends  to 
sell.  Sellers  of  merchandise  to  such  persons 
will  be  held  strictly  accountable  for  the  sales 
tax  on  all  sales  for  resale  claimed  by  him  unless 
he  obtains  and  keeps  in  his  files  signed  resale 
certificates  as  above  outlined." 

As  held  in  an  official  opinion  of  this  department  addressed 
to  you  under  date  of  January  13,  1950,  "sales  by  a wholesaler  to  a 
purchaser,  who  is  not  coded  and  paying  sales  tax,  may  be  considered 
sales  at  retail  within  the  meaning  of  the  sales  tax  act,  and  that 
sale  was  actually  not  a retail  sale  within  the  meaning  of  the  act." 
Therefore,  failure  of  the  concerns  to  have  resale  certificates 
signed  by  the  peddlers  may  constitute  prima  facie  evidence  of 
liability  for  sales  tax,  but  the  concerns,  who  have  the  burden  of 
proving  such,  may  prove  that  the  sales  were  for  resale. 

An  administrative  agency  has  only  authority  to  make  rules  and 
regulations  to  carry  out  the  statutory  provisions  which  are  to  be 
administered.  Any  regulation  promulgated  by  an  agency  must  be  in 
conformity  with  the  statutes,  and  not  contrary  thereto.  It  was  so 
held  in  Washington  Printing  & Binding  Co.  v.  State,  73  P (2d) 

1326,  l.c.  1328,  192  Wash.  448,  that: 

"The  Tax  Commission  cannot,  by  such  rule, 
impose  a tax  upon  property  or  a transaction 
that  is  not  mentioned  in  the  statute  as  tax- 
able. The  rule  making  power  is  given  only 
for  the  purpose  of  empowering  the  commission 
to  carry  out  the  provisions  of  the  statutes. 

"'The  power  vested  in  the  commission  to  pre- 
scribe rules  and  regulations  for  making  returns 
for  ascertaining  assessment  and  collection  of 
the  tax  imposed  by  the  act  does  not  vest  in  the 
commission  any  discretion  whatsoever  in  the  matter 
of  requiring  the  payment  of  a sales  tax  by  any  other 
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than  such  as  are  designated  in  the  act.  It  is 
true  that  an  administrative  body  within  prescribed 
limits,  and  when  authorized  by  the  lawmaking  power, 
may  make  rules  and  regulations  calculated  to  carry 
into  effect  the  expressed  legislative  intention. ' 

Western  Leather  & Finding  Co.  v.  State  Tax  Commission 
of  Utah,  87  Utah  227,  48  P.  2d  526,  527." 

Regarding  sales  to  peddlers,  Rule  32,  supra,  provides  that 
"sellers  of  merchandise  to  such  persons  will  be  held  strictly 
accountable  for  the  sales  tax  on  all  sales  for  resale  claimed  by 
him  unless  he  obtains  and  keeps  in  his  files  signed  resale  certi- 
ficates as  above  outlined."  This  rule  cannot  be  construed  as 
making  absolute  the  liability  of  such  concerns  as  here  considered 
for  sales  tax  when  resale  certificates  are  not  obtained  from  the 
peddlers.  Such  construction  would  constitute  an  imposition  of 
liability  where  none  lies  under  the  act,  as  it  would  in  effect 
be  imposing  liability  upon  sales  which  were  for  resale.  Failure 
to  have  in  possession  such  resale  certificates  can  only  constitute 
prima  facie  evidence  of  liability  and  the  concerns  in  question 
may  overcome  same  by  proof  that  such  sales  were  sales  for  resale. 

CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department  that 
concerns  who  sell  merchandise  to  peddlers  for  resale  and  who  fail 
to  obtain  resale  certificates  from  them  cannot  be  held  absolutely 
liable  for  sales  tax.  Failure  to  obtain  such  certificates  can  only 
constitute  prima  facie  evidence  that  such  sales  were  retail  sales 
under  the  act.  However,  these  concerns  may  prove  that  such  sales 
were  for  resale,  and  upon  a showing  of  such,  there  can  be  no 
liability  for  sales  tax. 


Respectfully  submitted, 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


SALES  TAX:  Sales  by  Missouri  buyers  to  Missouri 

TAXATION  - SALES:  sellers,  goods  shipped  from  without 

the  State,  are  Intrastate  sales  and 
not  exempt  from  the  Missouri  Sales 
Tax  Aet. 


This  department  Is  In  receipt  of  your  recent  reouest  for' 

an  offiolal  opinion.  Tour  opinion  request  Is  as  follows: 

"An  amendment  to  Interstate  commerce  regulation 
was  Issued  by  Mr.  Bates  under  date  of  the  22nd  of 
November,  19^b  after  decision  In  the  cases  of 
the  American  Bridge  Company  re.  Forrest  Smith 
and  the  Binkley  Coal  Company  ts.  Forreet  Smith, 
one  paragraph  which  reads  as  follows:  "Betall 
sales  transactions  Involving  delivery  f.o.b. 
destination,  In  which  the  merchandise  sold 
moves  In  Interstate  oommerce,  and  In  which  the 
title  and  ownership  to  such  merchandise  pass  to 
the  purchaser  while  It  Is  moving  In  commerce, 
or  immediately  after  the  movement  In  commerce 
has  ended,  are  not  subject  to  the  provisions  of 
the  Missouri  Sales  Tex  Act."  Some  of  the  field- 
men  would  like  to  have  this  clarification  by 
st;  teraent  from  you. 

t* 

"In  case  the  sale  is  made  from  one  Missouri  seller 
to  a Missouri  customer  and  the  merchandise  is 
shinned  direct  to  the  customer  from  without  the 
state,  my  contention  is  that  the  above  par' graph 
does  not  apply.  But,  they  have  several  cases  where 
the  taxpayer  ouotes  this  pars graph  and  claims  no 
sales  tax  Is  due,  and  your  decision  on  this  matter 
has  been  requested." 


Hon. 
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Section  11408(a),  Law*  Missouri  19^7.  Volume  I,  page  53 5 » 
levies  end  Imposes  "upon  every  retell  sale  In  this  State  of 
tangible  personal  property  a tax  equivalent  to  two  ( 2 %)  per 
oent  of  the  purchase  prloe  paid  or  eharged."  Section  11409, 
the  Exemption  Section,  which  has  recently  been  reenacted  as 
H.  B.  No.  303  by  the  65th  General  Assembly,  reads  In  part 
as  follows: 

"There  Is  hereby  specifically  exemoted  from 
the  provisions  of  this  article  and  from  the 
computation  of  the  tax  levied,  assessed  or 
payable  under  this  article  such  retail  sales 
as  may  be  made  In  eommeroe  between  this  state 
and  any  other  state  of  the  United  States,  or 
between  this  state  and  any  foreign  oountry, 
and  any  retail  sale  which  the  State  of  Missouri 
Is  prohibited  from  taxing  under  the  Constitution 
or  laws  ol'  the  United  States  of  Aaerloa,  and 
such  retell  sales  of  tangible  personal  property 
whloh  the  Oeneral  Assembly  of  the  State  of  Missouri 
Is  prohibited  from  taxing  or  further  taxing  by  the 
Constitution  of  this  State.  * * # " 

Section  11409  h*s  beer,  construed  by  the  Supreme  Court  of 
Missouri  In  the  oase  of  Amerloan  Bridge  Co.  v.  Smith,  179  8.  W. 
(2d)  12,  352  Mo.  616,  157  A.L.R.  798,  to  exempt  not  only  suoh 
retail  sales  as  Infringe  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States,  but  also  all  sales  at 
retell  In  the  sales  transactions  In  Interstate  commerce.  The 
court  held  at  1.  o.  17  that: 

I 

"The  failure  of  the  legislature  to  eneot  a 
general  compensating  use  tax,  and  the  failure 
of  the  legislature  to  amend  by  expressly  re- 
stricting the  exemption  section  to  exempt 
only  retail  sales  In  interstate  oorameroe 
. whloh  Infringe  the  Commerce  Clause,  lend 
support  to  our  conclusion  that  the  legis- 
lature Intended  that  the  section  should 
exempt  all  sales  at  retail  In  the  sales 
transactions  of  Interstate  oomraerce." 

The  question,  therefore,  le  whether  or  not  sales  by  Missouri 
sellers  to  Missouri  buyers,  In  which  the  merchandise  Is 
shipped  by  the  sellers  to  the  Missouri  buyers  from  without 
the  State,  constitute  sales  In  Interstate  commerce  which 
would  exempt  suoh  from  the  Missouri  Sales  Tax. 
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In  the  oase  of  Graybar  Ele<r,rlo  Oo.  V.  Curry,  189  So.  186, 
238  Ala.  116,  sales  vere  made  by  an  Al< bama  seller  to  an 
Alabama  buyer  with  the  subjeots  of  the  sales  being  shinned 
dlreetly  to  the  buyer  from  without  the  State.  The  oourt 
held  that  If  the  eales  were  In  Interstate  commerce,  the 
lloense  tax  attempted  to  be  lmnosed  thereon  would  be  illegal 
and  wold.  find  the  following  et  1.  0.  190! 

"As  to  the  sales  lnoluded  in  Classes  "B",  "G" 

• nd  "0",  the  evidenoe  shows  that  the  complain- 
ant was  In  fact  and  truth  the  seller;  that  Its 
plrce  of  business  was  In  Birmingham,  Alabama; 
that  it  was  at  this  place  the  complainant  aooented 
the  purchasers1  orders  for  the  poods;  that  the 
purchasers  and  ultimate  consumers  were  residents 
of  Alabama;  that  the  goods  contracted  to  be  bought 
of  the  complainant  were  to  be  delivered  to  them 
in  Alabama;  end  that  the  goods  were  paid  for  by  the 
oonsumes  to  the  oomplalnent  in  Alabama.  The  sales 
were  Alabama  sales.  1110  means  by  whloh,  and  the 
p}eoe  from  which,  the  complainant  obtained  the  goods  to 
fulfill  its  contract  were  but  incidents  in  the  trans- 
action, and  cannot  serve  to  change  the  status  of 
transactions.  The  con?umers  had  no  dealings  vith 
the  nonresident  manufacturers.  Their  contracts 
were  with  the  complains nt  in  Alabama  for  the  sale 
end  delivery  of  the  goods  to  them  in  Alabama.  Their 
contracts  with  the  complainant  vere  valid,  enforce- 
able contracts.  Baker  v.  Lehman,  Weil  4 Co.,  186 
Ala.  b93§  65  So.  321,  The  tax  assessed  agalnat  the 
oomolalnant  as  for  sales  included  in  Glasses  "B", 

"C"  rnd  "D"  were  properly  made.  The  comoleinant 
is  liable  for  said  taxes.  National  Linden  Bervlce 
Corporation  v.  State  Tax  Commission,  supra. 

"Under  the  agreed  facts  relating  to  the  sales 
described  in  Class  "A",  is  the  complainant  liable 
for  the  payment  of  the  tax  of  two  per  cent  Assessed 
by  the  state  taxing  authorltlesT  These  eales 
smount  in  the  aggregate  to  *32,689.11,  rnd  the  to* 
thereon  is  ^653*78,  if  such  sales  were  in  fact 
taxable  under  the  Alabama  Sales  Tex  Law. 

"These  goods  were  ordered  by  the  oustomers  in 
Alabama,  from  the  oomolainent  in  Alabama,  for 
oomaumptlon  here.  In  the  orders  the  cost  orloc 
of  the  goods  which  the  oustomers  vere  to  pay 
was  stated  and  fixed,  and  agreed  on,  in  each  order. 
These  orders  were  aoceoted  by  the  complainant  In 
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Alabama,  end  carried  with  them  the  agreement 
that  the  good*  were  to  be  delivered  to  the 
purchasers  in  Alabama.  It  vae  no  benefit  to 
the  purchasers  that  the  goods  were  to  be  ship- 
ped  'in  interstate  movement'  for  the  reacon 
th  t the  price  of  the  goods  would  be  the  same, 
whether  shipped  'in  interstate  movement*  or  not. 
Evidently  tils  provision  as  to  'interstate  move- 
ment' was  to  preolude,  If  possible,  the  imposition 
of  a sales  tax  on  the  goods  in  Alabama.  The 
transactions  were  Alabama  sales  within  the  pro- 
vision of  the  Alabama  Sales  Tax  Law.  Hie  form 
or  language  of  the  customers'  orders  oonnot  affect 
the  oase. 

"It  is  not  'within  the  power  of  the  parties  by 
the  form  of  their  contract  to  convert  what  was 
exclusively  a local  business,  subject  to  state 
control,  into  an  interstate  commerce  business, 
protected  by  the  commerce  clause.'  Superior 
Oil  Go.  v.  State  of  Mississippi  ex  rel.  Mush 
H.  Knox,  Attorney  General,  280  U.S.  390-396, 

50  8.  Ct.  169,  170,  74  L.  Ed.  504;  Browning  v. 
Waycrose,  233  0.8.  16,  23,  34  S.Ct.  578,  58  L. 

Ed.  828-832. 

"The  facts  of  the  case  must  determine  whether 
It  falls  within  the  protection  of  the  commerce 
clause  of  the  Federal  constitution,  end  not  the 
words  of  the  contract.  The  desire  to  make  its 
act  an  act  in  commerce  among  the  states  is 
unimportant,  when  the  facte  show  It  to  be  other- 
wise, Superior  Oil  Co.  v.  State  *f  ^ipplsalppl 
ex  rel.  Rush  H.  Knox,  Att  rney  General,  Supra." 

In  Ooramlsaloner  of  Corporations  end  T.  v.  Ford  Motor  Co. 

33  N.  I.  2d  318,  308  Mass.  558,  the  court  held  at  1.  o. 

324: 


"The  board  found  that  the  fifth  item  of  the 
•ohedule  of  aalea  'embraced  aales  to  dealers 
located  in  Massachusetts  within  the  territory 
of  the  Somerville  branch,  but  filled  by  branches 
outside  the  State'  and  that  theee  were  'inter- 
state sales.'  Heed  with  the  other  findings  of 
the  bo?rd  ooncemlng  the  ehsreoter  of  the  other 
groups  of  sales  comprised  in  the  said  schedule, 
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we  Interpret  the  finding  at  to  the  tales  included 
in  this  fifth  item  to  bt  one  that  the  goodt  vert 
ordered  at  the  Somerville  branoh  of  the  oomnany 
by  its  dealer  customers  located  within  its  ter- 
ritory in  this  Commonwealth  and  that  the  goods 
were  delivered  to  them  by  branches  of  the  seller 
loot ted  without  the  Commonwealth.  We  do  not 
oonour  in  the  view  of  the  board  that  these 
were  *interstate  sales,'  similar  to  those  where 
tales  are  made  by  a company  having  an  office 
here  vhieh  is  used  as  headquarters  for  salesmen 
who  solicit  orders  in  this  Commonwealth  and  in 
other  New  England  States.  We  are  of  opinion  ^ 
that  these  sales  were  Intrastate  tales  mads 
by  the  taxpayer  at  its  Somerville  branch 
(where  it  alto  assembles  and  sells  automobiles 
and  sella  parts)  to  Its  customers  located  In 
this  Commonwealth  and  within  the  territory  of 
that  branch  and  that  the  character  of  these 
sales  was  not  affected  by  the  fact  th-t  the 
oomoany  caused  delivery  of  the  automobiles  to 
be  made  to  such  customers  by  its  branches 
situated  outside  the  Commonwealth.  Graybar 
Electric  Co.  v.  Curry,  238  Ala.  116,  18Q  So. 

186,  affirmed,  308  U.8.  513,  60  8.  Ct.  i39, 

8*  L.  Ed.  *37.  *'  # * e • e 

Again  in  Hollis  4 Co.  v.  McCerroll,  1*0  8.W.  (2d)  *20, 

200  Ark.  523,  the  question  was  whether  or  not  the  Arkansas 
retail  sales  tsx  lav  spoiled  to  sales  by  an  Arkansas  seller 
to  an  Arkansas  buyer  where  the  shipments  were  from  without 
the  state  directly  to  the  buyer.  The  court  held  that  such 
sales  were  not  transactions  in  interstate  commerce  and  states 
as  follows  at  1.  C.  l'2T. 

"Nor  (in  view  of  decisions  of  the  Supreme  Court 
of  the  United  States)  do  we  think  the  sales 
made  by  appellant  were  transections  in  interstate 
oommercs.  MoOoldrick,  Comptroller  of  the  City 
of  New  York  v.  Bervind-Whlte  Coal  Mining  Company, 

309  U.S.  33,  60  S.  Ct.  ^88,  8*  L.  Ed.  • 

McColdrlck,  etc.  v.  A.  K.  OuOrenler,  Inc,  309 
U.S.  70,  60  S.Ct.  *0*,  8*  L. Ed.  ’ 


"That  appellant  in  the  oase  before  us  did  not 
carry  certain  articles  of  merchandise  or 
machinery  in  stock  and  ordered  from  distributors 
or  manufacturers  in  other  states,  with  directions 
that  shipments  be  made  to  its  customers,  does  not 
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relieve  the  transaction*  of  their  essential 
Intrastate  characteristics.  The  contracts  of 
purohase  were  made  in  this  state.  In  each  ease 
appellant's  undertaking  was  to  supply  the 
merchandise  and  the  customer's  obligation  vas  to  - 
pay  appellant.  The  transaction  was  consummated 
in  Arkansas.  The  point  from  whioh  shipment  was 
made  was  merely  incidental,  and  of  no  concern  to 
appellant's  customer.  The  customer  was  not 
oblige  ted  to  the  nonresident  shipper.  Appellant 
profited  to  the  extent  of  the  difference  between 
the  prloe  charged  it  and  the  prioe  it  In  turn 
charged  the  customer.* 

In  view  of  the  chore  authorities  it  must  be  concluded  that 
auoh  sales  as  here  under  consideration  are  Intrastate  sales 
in  the  State  of  Missouri,  and  are  not  transactions  In  Inter- 
state commerce.  Any  Interstate  shipments  which  might  oocur 
are  merely  lncidentlal  to  the  transactions,  the  Intrastate 
characteristic  of  the  trrnsaotlons  not  being  affected.  The 
Missouri  sales  here  in  ouestion  must  therefore  be  considered 
Intrastate  transactions  vhloh  are  subjeot  to  the  Missouri 
Sales  Tax. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  sales 
by  Missouri  sellers  to  Missouri  buyers  In  which  the  merchandise 
is  shipped  dlreotly  to  the  buyers  from  without  the  Stste  are 
intrastate  sales  and  not  exempt  from  the  Missouri  Sales  Tar 
Act. 


Respectfully  submitted 

RICHARD  H.  Y03S 
Assistant  Attorney  General 


ATTORNEY  GENERAL 


ELECTIONS 


) * Voter  may  vote  only  on  chart bY  proposition  vwhen 
) submitted  at  primary  ele<ct 


July  17,  19^0 


Honorable  Paul  c.  Caloaterra 
Chairman , Board  of 
Election  Commissioners 
For  the  City  of  St,  Louis 
208  South  Twelfth  Boulevard 
St.  Louis  2,  Missouri 


7~  -4~<J 


FI  LED 


i 


near  Sir* 


We  have  received  your  reqiiest  for  an  opinion  of  this 
department,  which  request  is  as  follows* 


"The  City  of  St.  Louis  is  holding 
its  Charter  Election  on  the  same 
day  as  the  Primary,  Au^Mst  1,  19$)* 

The  question  has  arisen  as  to  whether 
the  voter  may  cast  a ballot  for  the 
Charter  Election  only,  or  must  he 
also  vote  at  the  Primary  Election 
wherein  he  must  state  his  choice  of 
party  ticket. 

"Please  lot  us  have  your  opinion  as 
soon  as  possible." 

1 

We  find  no  statutory  provision  or  decision  of  any  oourt 
in  this  state  which  in  any  way  would  require  that  a person 
who  wishes  to  vote  on  the  proposed  new  charter  for  the 
City  of  St.  Louis,  which  is  to  bo  submitted  at  the  primary 
eleotion  in  St,  Louis  on  Au«just  1st,  also  participate  and 
cast  a ballot  in  the  primary  election. 

The  only  reported  case  which  we  find  which  mi. Jit  be 
taken  to  indicate  that  a person  mist  cast  his  ballot  on  all 
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proposals  submitted  at  che  somo  election  Is  the  case  of 
Dysart  v.  City  of  St,  Louis,  11  ?,W,  (2d)  10l]5«  In  that 
case  the  court  was  passing  upon  the  question  of  whether 
or  not  a bond  issue  proposal  which  was  submitted  at  a regular 
primary  election  was  a special  election  within  the  meaning 
of  a provision  requiring  a special  revision  of  registration 
prior  to  any  special  election.  The  court  in  that  case 
stated  at  11  S,W,  (2d),  l.c,  1052* 

"The  theory  that  a proposition,  other 
than  the  election  of  officers,  submit-* 
ted  on  the  day  of  a genonal  election. 

Is  a 'special  election'  leads  to  absurd 
results.  Some  propositions  or  amend* 
ments  are  submitted  by  referendum,  sane 
by  initiative,  sane  by  proclamations 
of  the  Governor,  etc.  If  each  wore  a 
spcolal  election  we  ml  JnE  have  a dozen 
e le c fc ions  on  the  same  aay,  administered 
ST  ohe  same  judges,  and  the  voter  would 
vo-.e  Ti~  a roaon  erections , in  several  of 
than  possibly  on  a single  baTlot,  and 
the  vote  on  aJ.T~o?  th ;-m  deposited  at  one 
and  tiie  same  time, 

(Emphasis  ours.) 

" # # * A proposition  to  issue  bonds  may 
be  submitted  at  a regular  nr hnary  election, 
and  such  submission  aoes  not  constitute  It 
a special  election, 

"It  is  a matter  of  common  knowledge  that 
at  nearly  every  general  election  propositions 
are  authorized  and  submitted  to  the  voters 
as  special  propositions.  Submissions  of  these 
special  propositions  are  not,  in  common  par- 
lance, called  special  elections.  They  are 
merely  votes  on  special  propositions  submit- 
ted at  a general  election," 

While  this  language  m±$it  be  taken  to  lndloate  that  the 
submission  of  several  proposals  at  the  same  time  constitutes 
but  a single  election,  still  there  is  nothing  in  that  case  to 
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Indicate  that  a voter  is  not  entitled  to  choose  the 
propositions  upon  which  he  will  vote  at  the  election 
and  refuse  to  vote  on  others  submitted  at  the  same 
election. 

Participation  in  elections  in  this  state  has  always 
been  a voluntary  matter.  The  voter  is  free  to  vote  or  not 
as  he  ohooses,  and  we  see  no  reason  why  he  should  not  be 
permitted  to  vote  upon  such  proposition  as  he  might  see  fit. 


COHCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
voter  may  cast  a ballot  for  the  charter  election  only,  which 
is  being  held  in  the  City  of  st.  Louis  at  the  same  time  as 
the  regular  primary  on  August  1,  19 pO,  and  he  is  not  required 
to  vote  in  the  primary  election. 


Respectfully  submitted. 


APPROVED: 


ROBERT  R.  V, EL  BORN 

Assistant  Attorney  General 


Attorney  General 


RHW/feh 


COUNTY  HOSPITALS: 
LIABILITY  OF  COUNTY: 


Neither  the  county  nor  the  board  of  trustees  of 
a county  hospital  are  liable  for  the  torts  com- 
mitted by  its  staff  or  employees,  and  are  not 
liable  for  property  damage  or  injuries  received 
by  reason  of  the  negligent  maintenance  of  the 
hospital  building  or  the  premises  adjacent 
thereto.  3 *”4  ^ 


April  10,  1950 
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/O' 

^jy-fuuL* 


Mr.  John  M.  Cave 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 

Dear  Mr.  Cave: 


I. 


You  have  requested  an  opinion  from  this  department  upon  the 
following  questions: 

"1.  What  is  the  liability  of  the  individual 
members  of  the  staff  of  the  Callaway  County 
Hospital  for  damages  or  injuries  sustained 
by  patients  through  negligence  of  the  staff 
in  the  care  of  the  patient,  or  by  mistake  in 
the  administering  of  medicines  or  drugs  by 
a registered  nurse  or  other  authorized  person, 
practicing  physicians  excluded? 

"2.  What  is  the  liability  of  the  County,  either 
as  the  County  per  se  or  through  the  Board  of 
Trustees,  for  such  damages  or  injuries  as  mentioned 
above? 


"3,  What  is  the  liability  of  the  County,  either 
as  the  County  per  se  or  through  the  Board  of  Trus- 
tees, for  damages  or  injuries  sustained  by  members 
of  the  public,  other  than  patients,  as  a result  of 
the  negligence  in  the  maintenance  of  the  premises 
of  the  County  Hospital? 

"4.  What  is  the  liability  of  the  individual 
members  of  the  staff  or  of  the  Board  of  Trustees 
for  damages  or  injuries  mentioned  in  paragraph 
3? 

"This  request  for  opinion  is  made  on  behalf  of  the  Board 

of  Trustees  of  the  Callaway  County  Hospital." 
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II. 

In  regard  to  the  first  question  we  wish  to  inform  you  that 
we  are  not  permitted  by  Section  12899*  R.  S.  Mo.  1939*  to  give 

advice  to  private  individuals.  We  feel  that  the  question  of 

the  liability  of  the  individual  members  of  the  staff  of  the 
Callaway  county  hospital  is  a private  matter  because  they  are 
paid  for  their  services,  and  any  liability  that  they  might  have 
is  not  a problem  concerning  the  Callaway  county  hospital. 

Your  second  question  is  in  regard  to  the  liability  of  the 
county,  either  as  the  county  per  se  or  through  the  board  of 
trustees  for  damages  or  injuries  suffered  by  patients  as  a 
result  of  negligence  on  the  part  of  the  staff  in  the  care  of 

patients,  or  by  mistakes  in  the  administering  of  medicine  or 

drugs  by  a registered  nurse  or  other  authorized  person. 

Your  third  question  concerns  the  liability  of  the  county, 
whether  as  the  county  per  se  or  through  the  board  of  trustees 
for  damages  or  injuries  sustained  by  members  of  the  public, 
other  than  patients,  as  a result  of  the  negligence  in  the 
maintenance  of  the  premises  of  the  county  hospital. 

We  will  first  consider  the  general  liability  of  the  county 
and  the  board  of  trustees  of  the  Callaway  county  hospital,  and 
then  we  will  attempt  to  answer  each  of  the  specific  questions. 

The  Constitution  of  Missouri  of  19^3*  at  Article  IV,  Sec. 

37*  provides  as  follows: 

"The  health  and  general  welfare  of  the 
people  are  matters  of  primary  public 
concern;  and  to  secure  them  the  general 
assembly  shall  establish  a department 
of  public  health  and  welfare,  and  may 
grant  power  with  respect  thereto  to 
counties,  cities  or  other  political 
subdivisions  of  the  state." 

This  makes  the  protection  of  the  health  of  the  people  an 
essential  governmental  function.  We  believe  that  the  maintenance 
and  operation  of  the  Callaway  county  hospital  promotes  the 
protection  and  betterment  of  public  health. 

"A  county  is  not  liable,  in  the  absence 
of  statute  for  torts  committed  by  it  in 
the  exercise  of  its  governmental  functions, 
but  it  is  liable  for  torts  committed  in 
a proprietary  capacity  or  for  a tortious 
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appropriation  of  property."  (20  C.J.S.  page 
1067,  Sec.  215) 

There  is  no  statutory  or  constitutional  provision  in  this 
state  for  imposing  any  liability  upon  a county  for  torts 
committed  by  it  in  the  exercise  of  its  governmental  functions. 

"In  the  absence  of  statute,  a county 
is  generally  not  liable  for  injuries 
arising  from  the  condition  or  maintenance 
of  public  buildings,  places  or  property. 

* * *"  (20  C.J.S.  page  1069,  Sec.  217) 

"The  general  rule,  a3  to  which  courts  have 
been  said  to  be  practically  unanimous,  is 
that  in  the  absence  of  statute  creating 
such  liability,  a county  is  not  liable 
for  the  tortious  acts  or  omissions  of  its 
officers,  agents,  servants,  or  employees; 
but  this  rule  is  not  of  universal  applica- 
tion, and  it  is  more  particularly  held  that 
in  the  absence  of  statute  a county  is  not 
liable  for  tortious  acts  of  its  officers, 
agents,  or  servants  committed  by  them  while 
engaged  in  a governmental  capacity  or  in 
the  discharge  of  a governmental  function. 

The  general  rule  of  law  that  the  superior  or 
employer  must  answer  civilly  for  the  negli- 
gence or  want  of  skill  of  his  agent  or 
servant  in  the  course  or  line  of  his  em- 
ployment, by  which  another  is  injured,  is 
not  ordinarily  applied  to  counties;  and  the 
rule  as  to  nonliability  holds  good  even 
though  the  officer  or  agent  is  acting  under 
the  direction  of  the  county  board  or  other 
county  authority.  These  rules  have  been 
applied  to  suits  against  the  county  by 
prisoners  and  by  patients  in  county  hospitals. 

* * *"  20  C.J.S.,  page  1075. 

"It  Is  well  settled  that  since  counties 
are  organized  for  public  purposes  and  charged 
with  the  performance  of  duties  as  arms  or 
branches  of  the  state  government,  they  are 
never  to  be  held  liable  in  a private  action 
for  neglect  to  perform  such  duties,  for  acts 
done  while  engaged  In  the  performance  of  such 
duties,  or  because  they  are  not  performed  in 
a manner  most  conducive  to  the  safety  of 
employees  or  the  public,  unless  such  liability 
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is  expressly  fixed  by  statute.  The  fact 
that  counties  are  declared  by  statute  to  be 
municipal  corporations  does  not  change  the 
rule  in  the  absence  of  anything  in  the  statute 
imposing  any  additional  liability.  Moreover, 
no  new  liability  for  torts  is  imposed  upon  a 
county  by  a statute  making  it  a municipal 
corporation  for  exercising  the  powers  and 
discharging  the  duties  of  local  government  and 
administering  public  affairs,  and  providing 
that  actions  for  damages  for  any  injury  to 
property  or  rights  for  which  it  is  liable 
shall  be  in  the  name  of  the  county.  * * *" 

(14  Am.  Jur.  215,  Sec.  48) 

"The  principal  ground  upon  which  it  is  held 
that  counties  are  not  liable  for  damages  in 
actions  for  their  neglect  of  public  duty  is 
that  they  are  involuntary  political  divisions 
of  the  state,  created  for  public  purposes 
connected  with  the  administration  of  local 
government.  They  are  involuntary  corporations, 
because  created  by  the  state,  without  the 
solicitation  or  even  the  consent  of  the  people 
within  their  boundaries,  and  made  depositaries 
of  limited  political  and  governmental  functions, 
to  be  exercised  for  the  public  good,  in  behalf 
of  the  state,  and  not  for  themselves.  They  are 
in  fact  no  less  than  public  agencies  of  the 
state,  invested  by  it  with  their  particular 
powers,  but  with  no  power  to  decline  the 
functions  devolved  upon  them,  and  hence, 
are  clothed  with  the  same  immunity  from 
liability  as  the  state  itself.  In  other 
words,  the  rule  of  nonliability  for  toros 
is  dictated  by  public  policy.  Since  a 
suit  against  the  county  is  in  effect  a 
suit  against  the  state,  an  action  will 
not  lie  without  the  consent  of  the  legis- 
lature." (14  Am.  Jur.  Sec.  4 9,  page  216. ) 

"It  Is  a general  rule  that  counties  are  not 
liable  at  common  law  for  injuries  resulting 
from  the  negligence  of  their  officers  or 
agents.  It  has  been  said  that  the  powers 
and  duties  of  counties  bear  such  a close 
analogy  to  the  governmental  functions  of 
the  state  at  large  that  'as  well  might  the 
state  be  held  responsible  for  the  negligent 
acts  of  its  officers  as  counties. ' When 
duties  are  imposed  upon  a board  of  county 
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commissioners  by  law  rather  than  by  the 
county,  the  latter  will  not  be  responsible 
for  their  breach  of  duty  or  for  their 
nonfeasance  or  misfeasance  in  relation 
to  such  duty.  Furthermore,  where  the  duties 
delegated  to  officers  elected  by  public 
corporations  are  political  or  governmental, 
the  relation  of  principal  and  agent  does  not 
exist,  and  the  maxim  'respondeat  superior' 
does  not  govern.  In  some  instances,  however, 
the  distinction  between  municipal  corporations 
proper  and  counties  has  been  disregarded  and 
counties  are  held  responsible  for  the  negligent 
acts  of  their  officers.  * * * *"(Sec.  50,  14 
Am.  Jur.  page  217.) 

"In  the  absence  of  statutory  provision  to  the 
contrary  a hospital  created  and  existing  for 
purely  governmental  purposes  and  under  the 
exclusive  ownership  and  control  of  the  state 
or  a governmental  subdivision  is  not  liable 
for  the  negligence  or  misconduct  of  its 
employees,  or  for  personal  injuries  sustained 
by  an  employee,  although  a statute  may  declare 
it  to  be  a corporation  which  may  sue  and  be 
sued.  Likewise  the  state  is  not  liable,  and 
even  if  the  statutes  do  permit  a suit  against 
the  state  therefor,  no  recovery  can  be  had 
where  there  is  no  showing  of  negligence  on 
the  part  of  its  officers  or  agents.  * * *" 

(4l  C.J.S.  Sec.  8,  page  341.) 

In  the  case  of  Henderson  v.  Twin  Falls  county,  Idaho,  50 
P.(2d)  597*  101  A.L.R.  1151>  the  Supreme  Court  of  Idaho  considerea 
a case  where  a paying  patient  in  a county  hospital  sued  to  recover 
damages  for  personal  injuries  sustained  in  said  hospital.  A 
nurse  in  the  county  hospital  injected  boric  acid  into  the  sides 
and  thighs  of  the  patient  instead  of  a saline  solution  prescribed 
by  the  physician.  The  court  held  that  a county  empowered  by 
statute  but  not  required  to  establish  and  operate  a county 
hospital  primarily  for  the  care  of  indigent  3ick  but  to  which 
paying  patients  may  be  admitted,  is  in  so  doing  acting  in  a 
proprietary  and  corporate  rather  than  a governmental  capacity, 
so  as  to  be  liable  to  a paying  patient  for  the  negligence  of 
hospital  employees.  The  court  said: 

"The  immunity  of  state  governments  for  the 
negligence  of  their  officers  and  employees 
also  rests  upon  the  early  English  common-law 
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doctrine,  as  above  stated,  adopted  in 
the  United  States,  that  the  'King  can  do 
no  wrong. ' And  the  immunity  counties 
and  cities  likewise  enjoy  rests  upon  that 
doctrine.  As  to  towns  and  cities,  it  is 
generally  held  that  they  possess  a double 
character:  The  one  governmental,  legislative, 
or  public;  the  other,  in  a sense,  proprietary 
or  private.  1 Dillon,  Mun.  Corp.  (5th  ed. ) 
p.  l8l;  Strickfaden  v.  Greencreek  Highway 
Dist.,  42  Idaho,  738,  248  p.  456,  458,  49 
A.L.R.  1057.  And  in  its  capacity  as  a private 
corporation  a municipality  stands  on  the  same 
footing  as  would  an  individual  or  body  of 
persons  upon  whom  a like  special  franchise  had 
been  conferred.  Strickfaden  v.  Greencreek  High- 
way Dist.,  supra.  The  advance  of  counties  into 
fields  of  private  enterprise  did  not  commence  as 
early  and  has  not  progressed  as  rapidly  as  that 
of  the  cities,  so  that  the  liability  of  a county 
for  its  torts  in  private  enterprise  has  not  become 
so  well  settled.  However,  it  was  somewhat  recently 
held  by  the  Supreme  Court  of  Pennsylvania,  in  Bell 
et  ux.  v.  City  of  Pittsburgh  and  Allegheny  County, 

297  Pa.  185,  146  A.  567,  64  A.L.R.  1542,  that  a 
county  is  liable  for  the  negligence  of  its  employees 
in  operating  an  elevator  in  a city  and  county 
building.  Jointly  owned,  maintained,  and  operated 
by  the  county  and  the  city  of  Pittsburgh,  partly 
for  business  and  partly  for  governmental  purposes 
although  the  person  injured  was  on  the  way  to 
the  office  of  a governmental  department  of  the  city, 
and  that  a county  which  engages  in  activities  not 
of  a governmental  nature  is  liable  for  the  torts 
of  the  employees  therein.  See,  also,  Cleveland 
v.  Town  of  Lancaster  et  al.,  239  App.  Div.  263, 

267  N.Y.S.  673.” 

**■*■****•*■**••** 

"*  * **it  is  well  settled  that,  in  the  absence 
of  an  express  statute  to  that  effect,  the  state  Is 
not  liable  for  damages  either  for  nonperformance  of 
its  powers  or  for  their  improper  exercise  by  those 
charged  with  their  execution.  Counties  are  generally 
likewise  relieved  from  liability,  for  the  same 
reason.  They  are  involuntary  subdivisions  or 
arms  of  the  state  through  which  the  state  operates 
for  convenience  in  the  performance  of  its  functions. 

In  other  words,  the  county  is  merely  an  agent  of 
the  state,  and,  since  the  state  cannot  be  sued  without 
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its  consent,  neither  may  the  agent  be  3ued. ' 

*****  *n 

We  see  from  this  case  that  the  Supreme  Court  of  Idaho  found 
that  the  operation  of  a county  hospital  was  not  a required 
governmental  function  but  was  a voluntary  proprietary  function 
and  thus  held  the  county  liable  for  a tort. 

The  only  Missouri  case  that  we  have  been  able  to  find  holding 
similar  to  the  above  Idaho  case  is  the  case  of  Hannon  v.  St.  Louis 
County,  62  Mo.  313,  in  which  it  was  held  that  the  laying  of  a 
water  pipe  from  the  water  mains  of  a nearby  city  to  an  Insane 
asylum  maintained  by  the  defendant  county,  was  a private  function 
since  the  county  could  not  have  been  compelled  to  lay  the  pipe 
and  could  have  employed  private  contractors  to  do  the  same,  and 
that  the  defendant  was  therefore  held  liable  for  the  death  of 
plaintiff's  son  because  of  the  cave-in  of  the  ditch  dug  for  the 
laying  of  the  pipe. 

This  case  (Hannon  v.  County  of  St.  Louis)  was  impliedly 
overruled  in  Swineford  v.  Franklin  County,  72  Mo.  279*  and  was 
expressly  disproved  in  the  case  of  Moxley  v.  Pike  County,  276 
Mo.  449. 

The  Supreme  Court  of  Missouri  in  Cochran  v.  Wilson,  287  Me. 
210,  considered  the  liability  of  a school  district  for  personal 
injuries  received  by  the  plaintiff  and  said  at  l.c.  219: 

"The  question  as  to  the  liability  of  quasi- 
corporations  for  the  negligence  of  their 
directors,  officers  or  employees  has,  in 
regard  to  other  than  school  districts, 

been  frequently  considered  by  this  court. 

* * *" 

The  court  then  discussed  numerous  Missouri  cases  upon  this 
question.  The  court  In  discussing  said  eases,  said: 

"*  * *In  Reardon  v.  St.  Louis  County,  36  Mo. 

555>  an  action  was  brought  by  a widow  against 
the  county  for  the  death  of  her  husband  alleged 
to  have  been  caused  by  the  negligence  of  the 
county  in  failing  to  keep  a bridge  in  repair. 

A demurrer  was  sustained  to  the  petition  and 

upon  appeal  to  this  court  the  judgment  was  affirmed. 
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"The  basis  for  this  ruling,  briefly  stated. 

Is  that  counties  are  quasi-corporations 
created  by  law  for  purposes  of  public 
policy  and  are  not  answerable  in  damages 
for  a failure  to  perform  the  duties  enjoined 
on  them  unless  the  right  of  action  is  given  by 
statute. 

"In  Swineford  v.  Franklin  County,  72  Mo.  279# 
the  plaintiff  brought  suit  against  the  county 
for  damages  caused  by  the  county  court  ordering 
the  filling  up  of  a mill  race  which  crossed 
a public  highway.  By  a divided  court  the  plain- 
tiff was  held  not  entitled  to  recover,  on  the 
ground  of  the  non-liability  of  the  county  as 
a quasi-public  corporation  in  its  control, 
through  the  county  court,  of  the  public  high- 
ways. 


************** 

"In  Moxley  v.  Pike  County,  276  Mo.  449,  l.c. 

453#  this  court  ruled  that  a county  was  not 
liable  for  an  injury  caused  by  a defective 
highway.  The  reasons  for  the  court's  ruling 
are  stated  somewhat  elaborately  and  may  not 
inappropriately  be  quoted  in  this  connection. 

"'When,  for  convenience  in  the  administration 
of  its  laws,  the  State,  through  the  Legislature, 
calls  to  its  aid  those  territorial  organizations 
sometimes  called,  with  more  or  less  accuracy, 
quasi-corporations,  such  as  counties,  townships 
and  school  districts,  the  question  has  frequently 
arisen  whether  these  agencies  share,  with  the 
State  itself,  immunity  from  common-law  liability 
for  the  negligence  of  their  officers  in  the 
exercise  of  their  territorial  duties.  The  answer, 
from  the  courts  of  this  State,  has  generally  been 
a negative  one.  From  Reardon  v.  St.  Louis 
County,  36  Mo.  555#  down  to  Lamar  v.  Bolivar 
Special  Road  District,  201  S.W.  890,  are  many 
cases  whioh  will  be  found  collected  in  the 
case  last  cited  which  have  settled  the  general 
principle  so  firmly  that  it  is  not  questioned 
by  this  appellant.  On  the  other  hand,  it  has 
been  equally  well  settled  that  municipal 
corporations,  which  include  cities,  towns  and 
villages,  are,  in  the  control,  management  and 
maintenance  of  their  streets,  alleys  and  public 
places,  subject  to  such  liability.  The  cases 
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recognizing  this  doctrine  are  so  numerous  and 
so  constantly  before  our  appellate  courts  and 
their  doctrine  so  well  recognized  as  to  render 
citations  not  only  unnecessary  but  unjustifiable. 
This  general  doctrine  is  also  recognized  and 
admitted  by  the  parties  to  this  appeal.' 

******** 

"In  Nicholas  v.  Evangelical  Hospital,  281  Mo. 

182,  a patient  sued  the  hospital  for  damages 
for  burns  inflicted  from  the  negligence  of  a 
nurse.  The  court,  in  holding  the  hospital 
not  liable,  said:  'The  law  has  been  firmly 
established  by  the  great  weight  of  authority 
that  the  funds  of  a charitable  hospital  or 
association  are  trust  funds  devoted  to  the 
alleviation  of  human  suffering  and  cannot  be 
diverted  or  absorbed  by  claims  arising  from 
the  negligence  of  the  trustees  or  their 
employees  in  administering  the  trust  or 
charity.'  In  thus  ruling  the  court  cited 
with  approval  two  Courts  of  Appeals  cases  in 
which  the  exemption  of  hospitals  from  the  rule 
of  respondent  superior  was  clearly  set  forth. 

"In  Adams  v.  University  Hospital,  122  Mo.  App. 
675*  suit  against  the  hospital  had  been  brought 
by  a patient  burned  with  hot-water  bottles 
while  under  the  influence  of  an  anesthetic. 

The  court  held  that  the  hospital,  being  a 
charitable  institution,  was  not  liable  for 
the  negligence  of  either  its  managers  or 
its  employees.  ELLISON,  J.,  at  page  686,  thus 
states  the  reason  for  this  ruling;  'But  it 
is  manifest  that  if  we  uphold  a rule  which 
would  make  an  institution  of  charity  liable 
to  a patient  who  has  been  injured  by  an  incompe- 
tent servant,  negligently  selected,  we  destroy 
the  principle  we  have  endeavored  to  make  plain, 
that  charitable  trust  funds  cannot  be  diverted 
from  the  purposes  of  the  donor.  For  it  can 
make  no  difference,  so  far  as  the  integrity  of 
the  fund  is  concerned,  whether  it  be  sought 
after  by  one  who  is  injured  by  the  negligence 
of  a servant,  or  the  negligent  selection  of 
such  servant.' 
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"In  Whittaker  v.  Hospital,  137  Mo.  App. 

116,  an  employee  brought  suit  against  the 
hospital  for  injuries.  In  denying  liability 
Goode,  J.,  at  page  120,  said:  ’Two  rules 
of  law,  both  founded  on  motives  of  public 
policy,  come  into  conflict  here;  the  rule 
of  respondent  superior  (or  if  not  technically 
that'^  one  akin  to  it7~and  the  rule  exempting 
charitable  funds  from  executions  for  damages 
on  account  of  the  misconduct  of  trustees  and 
servants.  As  both  rules  rest  on  the  same 
foundation  of  public  policy,  the  question  is 
whether,  on  the  facts  in  hand,  the  public 
interest  will  best  be  subserved  by  applying 
the  doctrine  of  respondent  superior  to  the 
charity,  or  the  doctrine  of  immunity; 
and  we  decided  this  cause  for  respondent  because, 
in  our  opinion,  it  will  be  more  useful  on.  the 
whole  not  to  allow  charitable  funds  to  be 
diverted  to  pay  damages  in  such  a case;  and, 
moreover,  the  weight  of  authority  is  in  favor 
of  this  view,  as  expressed  not  only  in  cases 
where  the  parties,  seeking  damages  were  patients 
in  the  institution,  but  where  they  were  not.'" 


The  Supreme  Court  of  Missouri  in  the  case  of  Todd  v.  Curator 
of  Missouri  University,  347  Mo.  460,  147  S.W.  (2d)  IO63,  conside 
a suit  to  recover  for  personal  injuries  against  the  state  university 
received  by  the  plaintiff  while  making  repairs  to  one  of  the 
buildings  of  the  university.  The  court  said: 

"(l)  There  is  no  doubt  that  this  defendant 
has  the  right  to  sue  and  is  liable  to  be  sued 
in  some  kinds  of  action.  That  right  and  that 
liability  are  expressly  provided  by  statute 
and  said  defendant  has  frequently  sued  and 
been  sued  in  the  courts  of  this  State. 

Appellant  cites  a number  of  such  cases,  but 
none  of  them  discusses  the  liability  of  this 
corporation  to  be  sued  for  negligence.  The 
cases  cited  by  appellant  on  this  branch  of  the 
case,  with  two  exceptions,  fall  under  the 
following  classes;  mandamus,  injunction,  suits 
on  contract  or  to  construe  wills.  The  two 
exceptions  are:  Niedermeyer  v.  Curators,  6l 
Mo.  App.  654,  and  Babb  v.  Curators,  40  Mo. 

App.  173.  The  Niedermeyer  case  seems  to  have 
been  a suit  for  money  had  and  received  to  recover 
alleged  excess  in  tuition  fees  paid  under 
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protest.  The  Babb  case  was  a suit  for 
damages  for  discharge  of  sewage  on 
plaintiff's  land.  The  only  issues 
discussed  or  decided  were  in  reference 
to  evidence  or  instructions. 

"The  defendant.  The  Curators  of  the  University 
of  Missouri,  is  a public  corporation.*  * *" 

#********** 

"In  the  absence  of  express  statutory  provision, 
a public  corporation  or  quasi  corporation, 
performing  governmental  functions,  is  not 
liable  in  a suit  for  negligence.  (Cochran 
v.  Wilson,  287  Mo.  210,  229  S.W.  1050; 

Dick  v.  Board  of  Education  (Mo.)  238  S.W. 

1073;  Krueger  v.  Board  of  Education,  310 
Mo.  239,  274  S.W.  811,  40  A.L.R.  1086; 

Robinson  v.  Washtenaw,  Circuit  Judge,  228 
Mich.  225>  199  N.W.  6l8;  Reardon  v.  St. 

Louis  County,  36  Mo.  555;  Clark  v.  Adair 
County,  79  Mo.  536;  Moxley  v.  Pike  County, 

276  Mo.  44-9,  208  S.W.  246;  Lamar  v.  Bolivar 
Special  Road  District  (Mo.),  201  S.W.  89O; 

State  ex  rel.  v.  Allen,  298  Mo.  448,  250  S.W.  905 
Zoll  v.  St.  Louis  County,  343  Mo.  1031, 

124  S.W. (2d)  1168;  Bush  v.  State  Highway 
Commission,  329  Mo.  843,  46  S.W. (2d)  854; 

Broyles  v.  State  Highway  Commission  (Mo.  App. ), 

48  S.W. (2d)  78;  Arnold  v.  Worth  County 
Drainage  District,  209  Mo.  App.  220,  234 
S.W.  349;  D'Arcourt  v.  Little  River  Drainage 
District.,  212  Mo.  App.  610,  245  S.W.  394.) 

"(3)  A statutory  provision  that  such  a public 
corporation  'may  sue  and  be  sued'  does  not 
authorize  a suit  against  it  for  negligence. 

' * * *But  the  waiver  by  the  State  for  itself 
or  its  officers  or  agents  of  immunity  from  an 
action  is  one  thing.  Waiver  of  immunity  from 
liability  for  the  torts  of  the  officers  or 
agents  of  the  State  is  quite  another  thing. ' 

(Bush  v Highway  Commission,  329  Mo.  343, 
l.c.  849,  46  S.W.  (2d)  854.  See  also  H3L11- 
Behan  Lumber  Co.  v.  State  Highway  Commission 
347  Mo.  671,  148  S.W. (2d)  499,  and  cases  cited, 
supra. ) 

"(4)  The  cases  heretofore  cited  are  mainly  based 
upon  the  principle  that  a public  corporation. 
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performing  governmental  functions,  is  an 
agency  or  arm  of  the  State  and  entitled 
to  the  same  immunity  as  the  State  itself, 
in  the  absence  of  express  statutory 
provision  to  the  contrary.  Another  reason 
for  immunity  of  public  educational 
institutions,  not  organized  for  profit, 
from  suits  for  negligence  rests  upon  the 
public  policy  which  has  existed  in  this 
State  from  its  beginning.  The  funds  of 
the  State  University,  whether  raised 
by  taxation,  endowments  or  tuition  fees, 
are  dedicated  to  the  beneficient  purpose 
of  education.  It  has  no  funds,  nor  means 
of  raising  funds,  for  the  purpose  of 
paying  damages  for  tort  nor  is  its 
property  subject  to  execution  for  such 
purpose.  Courts  should  maintain  such 
public  policy  unless  and  until  it  be 
changed  by  positive  legislative  enactment. 

(Cochran  v.  Wilson,  287  Mo.  210,  l.c.  226, 

227,  229  S.W.  1050;  Dick  v Board  of  Education 
(Mo.),  238  S.W.  1073j  Meadow  Park  Land  Co. 
v.  School  District,  301  Mo.  688,  257  S.W.  44l, 

31  A.L.R.  343;  Nicholas  v.  Evangelical 
Deaconess  Home,  281  Mo.  182,  219  S.W.  643.)" 

The  Supreme  Court  of  Missouri  considered  the  question  of 
liability  for  negligence  of  the  Y.W.C.A.  in  the  case  of  Eads  v. 
Y.W.C.A.  325  Mo.  577,  29  S.W. (2d)  701.  The  court  considered  \r 
this  case  numerous  cases  decided  by  appellate  courts  in  other 
states  which  held  oharitable  associations  exempt  from  liability 
for  injuries  caused  by  negligence  of  the  Association  or  its 
servants  to  strangers  as  well  as  cases  involving  injury  to 
patients  or  employees  of  the  charitable  association  or  hospital. 
The  Supreme  Court  of  this  state  said  in  this  case,  l.c.  589: 

"*  * *The  courts  of  this  state,  upon  careful 
consideration,  have  decided  that  It  Is  better 
public  policy  to  hold  them  exempt  and  have 
adopted  what  has  sometimes  been  called  the 
trust-fund  doctrine,  viz.,  that  the  funds 
of  such  institutions  constitute  a trust  fund 
for  the  charitable  purposes  of  the  organization 
which  may  not  be  diverted  to  the  payment  of 
claims  for  damages  for  injuries  due  to 
negligence  of  managers,  officers  and  servants 
of  the  institution,  thereby  depleting  the 
fund.  In  a well  considered  opinion,  in  which 
numerous  authorities  are  reviewed  the  Kansas 
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City  Court  of  Appeals,  in  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.W.  453,  held 
that  a charitable  hospital  association  was  not 
liable  to  a ’pay  patient'  who  was  injured 
through  the  negligence  or  incompetence  of  a 
nurse  while  being  treated  in  the  hospital, 
the  court  holding  that  the  hospital  was  exempt 
from  liability  whether  injury  was  due  to 
negligence  of  a servant  in  whose  selection 
due  care  had  been  used  or  to  negligence  of 
the  managing  authorities  in  selecting  an  in- 
competent servant;  and  holding  further  that  the 
fact  that  the  patient  paid  for  the  service  and 
attention  received  made  no  difference,  the  pay- 
ment being  treated  as  in  the  nature  of  a contri- 
bution to  the  support  of  the  institution. 

■**■***•*••*■*** 

"*  * * *We  are  not  persuaded  that  it  would  be 
the  better  public  policy  to  abandon  the  doctrine 
heretofore  followed  in  this  State.” 

In  regard  to  your  third  question,  the  question  of  the  liability 
of  the  county  hospital  for  damages  or  injuries  sustained  by  members 
of  the  public,  other  than  patients,  as  a result  of  the  negligence 
in  the  maintenance  of  the  premises  occupied  by  the  county  hospital 
is  also  controlled  by  the  question  of  whether  or  not  the  use  of 
the  premises  and  building  is  in  the  exercise  of  the  governmental 
functions  of  the  county.  Since  the  maintenance  of  a county 
hospital  is  deemed  to  be  a governmental  function  then  a county 
would  not  be  liable  for  injuries  caused  by  defects  due  to 
negligence  in  the  county  hospital  building  or  premises  used  in 
connection  therewith  or  by  the  negligent  operation  of  elevators 
in  said  building.  See  Pearson  v.  K.  C.  331  Mo.  885,  55  S.W.  (2d) 
485,  and  the  cases  cited  in  said  case  on  page  891  of  the  Mo.  Rep. 

The  maintenance  of  a city  hospital  has  been  held  the  per- 
formance of  a governmental  function  by  municipality.  The  City  of 
St.  Louis,  therefore,  was  held  not  liable  to  a charitable  hospital 
patient  for  injuries  resulting  from  the  negligence  of  Its  servants 
and  that  Institution  in  the  case  of  Murtaug  v.  St.  Louis,  44  Mo. 

479. 


In  a more  recent  case  the  city  of  Kansas  City  was  held  not 
liable  for  the  death  of  patient's  husband  killed  by  an  Insane 
patient  in  whose  cell  he  was  placed,  in  the  case  of  Zummo  v. 
Kansas  City,  285  Mo.  222,  225  S.W.  934.  We  believe  that  the 
operation  of  a county  hospital  Is  for  the  preservation  of  public 
health  and  Is  therefore  the  performance  of  a proper  governmental 
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function. 

In  the  Pearson  case,  supra,  the  court  cited  from  43  C.J. 

1167,  Sec.  1930,  in  regard  to  elevator  accidents  as  follows: 

"'The  maintenance  and  operation  of  an  elevator 
In  a court  house,  city  hall  or  other  building 
used  for  governmental  purposes,  is  the  exercise 
of  a public,  governmental  function,  and  hence 
the  municipality  is  not  liable  for  injuries 
due  to  the  negligent  maintenance  and  operation 
of  the  elevator.’’ 

The  court  in  the  Pearson  case  does  not  decide  the  question 
of  liability  of  a municipality  for  personal  injuries  caused  from 
maintaining  a nuisance  upon  city  property  used  for  governmental 
purposes.  Your  third  question  does  not  concern  itself  with  the 
question  of  liability  for  the  maintenance  of  a nuisance  on  the 
premises  by  the  county  hospital.  The  Pearson  case,  supra, 
discusses  the  general  law  in  regard  to  the  liability  of  a munici- 
pality for  injuries  caused  by  the  maintenance  of  a nuisance  on 
the  city's  property. 

In  160  A.L.R.  at  page  70  the  question  of  the  liability  of 
public  schools  for  the  creation  or  maintenance  of  a nuisance  on 
school  premises  resulting  in  damages  is  considered.  This 
annotation  states  that  the  Immunity  of  municipal  corporations 
from  liability  for  acts  done  in  the  performance  of  governmental 
functions  does  not  extend  to  cases  of  personal  injuries  resulting 
from  a nuisance  created  or  maintained  by  a municipality  even 
though  the  nuisance  was  created  or  maintained  in  the  course  of  the 
discharge  of  public  duties  or  governmental  functions,  according 
to  a majority  of  the  courts. 

The  Supreme  Court  in  the  Pearson  case,  supra,  said: 

"A  nuisance  does  not  rest  on  the  degree  of_ 
care  used,  but  on  the  degree  ~of  danger 
existing  with  the  best  or  care/  "*  * * * " 

(Underscoring  ours.) 

Said  court  again  in  the  Pearson  case  quoted  from  Schnltzer 
v.  Excelsior  Powder  Mfg.  Co.  (Mo.  App. ) loO  S.W.  282,  l.c.  284, 
as  follows: 

"'Nuisance  and  negligence  are  different 
kinds  of  torts,  not  only  in  legal  classifi- 
cation but  in  their  essential  features. 

Negligence  is  not  a necessary  ingredient 
of  the  wrong  of  maintaining  a nuisance. 
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and,  given  the  fact  that  a nuisance  was 
maintained,  the  question  of  whether  the 
wrongdoer  was  careful  or  negligent  in 
the  manner  of  its  maintenance  is  wholly 
immaterial. ' " 

If  you  wish  to  have  an  opinion  from  this  department  on  the  question 
of  liability  of  the  county  for  the  creation  or  maintenance  of  a 
nuisance  in  the  county  hospital  building  or  upon  the  premises 
connected  therewith,  then  you  should  make  another  request  on  this 
particular  question. 

In  regard  to  your  fourth  question,  we  do  not  see  how  the 
individual  members  of  the  hospital  staff  could  be  Involved  with 
the  maintenance  of  the  premises  of  the  county  hospital,  and  the 
individual  members  of  the  board  of  trustees  would  not  be  liable 
for  the  reason  stated  above. 


CONCLUSION 

The  county  of  Callaway  and  the  board  of  trustees  of  the 
Callaway  county  hospital  are  engaged  in  the  performance  of  a 
governmental  function  while  maintaining  and  operating  a county 
hospital,  and  the  staff  and  employees  of  said  hospital  are  not 
considered  by  the  courts  of  Missouri  to  be  agents  of  the  county 
or  the  board  of  trustees  of  said  hospital  and  therefore  the 
doctrine  of  respondeat  superior  does  not  apply  so  that  neither 
the  county  nor  the  board  of  trustees  of  said  county  hospital 
are  liable  for  the  torts  committed  by  the  staff  or  employees  of 
said  hospital. 

The  county  of  Callaway  and  the  board  of  trustees  of  the 
Callaway  county  hospital  are  not  liable  for  damages  or  injuries 
sustained  by  the  public  as  a result  of  negligence  in  the  mainten- 
ance of  the  hospital  building  or  premises  adjacent  thereto. 

Respectfully  submitted. 


APPROVED 

STEPHEN  J.  MILLET! 
Assistant  Attorney  General 


Attorney  General 
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REGISTRATION  OF  For  the  purpose  of  registration  voters, 

VOTERS:  the  1950  decennial  census  becomes  effective 

January  1,  1951* 


June  20,  1950 


Mr.  John  K.  Cave 
Prosecuting  Attorney  of 
Callaway  County 
Courthouse 
Fulton,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  has  been  assigned 
to  me  to  answer.  You  thus  state  your  request: 

"Enclosed  you  will  find  a copy  of  a letter 
received  by  Mr.  Frazier  Baker,  City  Attorney 
of  Fulton,  Missouri. 

"The  opinion  of  your  office  is  hereby  requested 
on  the  following  question: 

"Is  Article  19,  R.  3.  of  Missouri  for 
1939,  as  amended,  now  effective  as  to 
the  City  of  Fulton,  and  if  not  effective 
now  when  does  it  become  effective? 
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"Your  prompt  attention  in  this  matter  will  be 
greatly  appreciated  in  view  of  the  Statutory 
requirements  for  registration  and  the  approach 
of  the  Primary  election." 

Senate  Revision  Bill  No.  1001,  of  the  65th  General  Assembly  of 
Missouri,  now  effective.  Section  1.10,  states: 


"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of  representation 
or  other  matters  including  the  ascertainment  of 
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the  salary  of  any  county  officer  for  any  year 
or  for  the  amount  of  fees  he  may  retain  or  the 
amount  he  shall  be  allowed  to  pay  for  deputies 
and  assistants  shall  be  determined  on  the  basis 
of  the  last  previous  decennial  census  of  the 
United  States.  For  the  purposes  of  this  section 
the  effective  date  of  the  1950  decennial  census 
of  the  United  States  shall  be  January  1,  1951, 
and  the  effective  date  of  each  succeeding  decennial 
census  of  the  United  States  shall  be  on  January  1, 
of  each  tenth  year  after  1951*" 

From  the  above  it  will  be  seen  that  the  effective  date,  in  the 
State  of  Missouri,  of  the  1950  decennial  census,  is  now  January  1, 
1951»  for  all  purposes,  inasmuch  as  the  section  quoted  above  contains 
the  all-embracing  phrase:  "The  population  of  any  political  sub- 
division of  the  state  for  the  purpose  of  representation  or  other 
matters  * * * shall  be  determined*  * Certainly  this  would “in- 

clude and  apply  to  the  registration  of  voters  in  those  municipal- 
ities where  by  statute  registration  is  required  when  on  the  basis 
of  the  census  the  population  reaches  a certain  point,  if  these 
municipalities  are  political  subdivisions. 

Article  19*  R.  S.  Missouri  1939.  has  been  largely  amended  by 
House  Revision  Bill  No.  2052  of  the  o5th  General  Assembly  of  Missouri. 

Section  114*01  of  that  bill  states: 

nIn  all  cities  of  this  state,  whether  organized 
under  general  law  or  special  charter;  which  now 
or  hereafter  have  a population  of  10,000  and  less 
than  30,000  inhabitants,  except  cities  in  counties 
where  registration  is  now  provided  by  law.  there 
shall  be  a registration  of  all  the  qualified  voters 
pursuant  to  the  provisions  of  this  chapter.  The 
population  of  cities  within  the  state  shall  for  the 
purposes  of  this  chapter  be  ascertained  from  and 
determined  by  the  last  federal  decennial  census." 

We  note  from  the  letter  attached  to  your  opinion  request  that 
the  City  of  Fulton,  on  the  basis  of  a report  from  the  district  super- 
visor of  the  census  of  the  district  in  which  the  City  of  Fulton  is 
located,  now  has  a population  of  over  10,000  and  less  than  30,000. 

We  must  now  determine  whether  the  City  of  Fulton  is  a "political 
subdivision  of  the  state"  within  the  meaning  of  Section  1.10  of  Senate 
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Revision  Bill  No.  1001  quoted  above. 

In  this  connection  we  would  direct  your  attention  to  the  case 
of  State  v,  Ferguson,  65  S,  V,  (2d)  97,  where  the  Supreme  Court  of 
Missouri  was  interpreting  the  provisions  of  Section  13  of  Article  14 
of  the  Constitution  of  1875,  which  section  provided  as  follows: 

nAny  public  officer  or  employee  of  this  State 
or  of 'any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint  any  person 
to  render  service  to  the  State  or  to  any  poli- 
tical subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative  within 
the  fourth  degree , either  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his  or  her  office 
or  employment." 

Said  1,  c.  at  page  99: 


"Is  a city  of  the  third  class  a political 
subdivision?  A standard  work  on  municipal 
corporations  so  defines  It  in  the  follow- 
ing language:  'A  municipal  corporation, 
in  its  strict  and  proper  sense  is  a body 
politic  and  corporate  constituted  by  the 
inhabitants  of  a city  or  town  for  the  pur- 
poses of  local  government  thereof.  Munic- 
ipal corporations  as  they  exist  in  this 
country  are  bodies  politic  and  corporate  of 
the  general  character  above  described,  estab- 
lished by  law  as  an  agency  of  the  State  to 
assist  in  civil  government  of  the  country, 
but  chiefly  to  regulate  and  administer  the 
local  or  internal  affairs  of  the  city,  town 
or  district  which  is  incorporated.*  Dillon 
(5th  Ed.)  vol.  1,  Section  31. 


"Section  47  of  article  4 of  the  original  Con- 
stitution, prohibiting  the  lending  of  credit, 
refers  to  counties,  cities,  towns,  or  townships 
as  * political  corporations  or  subdivisions  of 
the  State.*" 


"We  approve  the  following  observations  made  in 
Kinney  v.  City  of  Astoria.  108  Or.  514.  528,  217 
P,  840,  845:  *Pure  municipal  corporations,  such 
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as  cities,  are  merely  instrumentalities  of 
the  state,  established  for  the  convenient  admin- 
istration of  local  government;  they  are  state 
governmental  agencies;  they  are  auxiliaries  of 
the  state  for  the  purpose  of  self-government; 
they  are  mere  political  subdivisions  of  the  state 
created  by  authority  of  the  state  for  the  purpose 
of  exercising  a part  of  its  powers.*" 

The  framers  of  the  Constitution  of  Missouri  said  concerning 
Article  X of  such  constitution,  in  Section  15 i 

"Definition  of  *Other  political  subdivision.*  - 
The  term  * other  political  subdivision*  as  used 
in  this  article,  shall  be  construed  to  Include 
townships,  cities,  towns,  villages,  schools, 
road,  drainage,  sewer  and  levee  districts  and 
any  other  public  subdivision,  public  corporation 
or  public  quasi-corporation  having  the  power  to 
tax." 

We  would  also  direct  your  attention  to  an  official  opinion 
rendered  by  the  Attorney  General,  dated  August  9,  1946,  to  the 
Honorable  G.  H.  Bates,  State  Collector  of  Revenue,  the  conclusion 
of  which  was: 

"In  the  premises,  we  are  of  the  opinion  that  the 
proper  definition  of  the  term  'other  political 
subdivision*  as  found  in  subsection  10  of  Section 
39,  Article  III,  of  the  Constitution  of  1945 , is 
that  which  is  found  as  Section  15  of  Article  X 
of  the  Constitution  of  1945 , and  that  such  term 
as  so  defined  must  be  construed  to  include  town- 
ships, cities,  towns,  villages,  school,  road, 
drainage,  sewer  and  levee  districts,  and  any 
other  public  subdivision,  public  corporation  or 
public  quasi- corporation  having  the  power  to  tax. 

We,  therefore,  hold  that  the  use,  purchase  or 
acquisition  of  property  paid  for  out  of  the  funds  * 
of  any  township,  city,  town,  village,  school,  road, 
drainage,  sewer  or  levee  district,  or  of  any  other 
public  subdivision,  public  corporation  or  public 
quasi-corporation  having  the  power  to  tax,  is  not 
subject  to  a use  or  sales  tax  by  the  State." 

• We  are  aware  of  the  holding  by  the  Supreme  Court  of  Missouri 
that  a city  is  not  a political  subdivision  of  the  State  as  such 
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term  is  used  in  Section  3»  Article  V,  of  the  Constitution  of  Missouri 
relative  to  the  appellate  Jurisdiction  of  the  Supreme  Court. 


The  Supreme  Court  in  the  case  of  Parker  v.  Zeisler,  139  Mo.  29$, 
said  with  regard  to  Section  12,  Article  VI,  Constitution  of  1B75. 
which  insofar  as  this  question  is  concerned  is  unchanged  as  Section 
3,  of  Article  V,  of  the  present  Constitution,  1.  c.  300 i 


"We  are  mo3t  positively  of  the  opinion  that 
it  is  our  duty  to  adhere  to  the  rulings  announced 
heretofore,  holding  that  a city  within  a county  is 
not  a political  subdivision  of  the  State  (as  that 
term  is  used  in  the  section  of  the  Constitution 
unde'r  revlew)T1r  " 

(emphasis  ours). 

We  believe  that  the  holding  that  a city  is  not  a political  sub- 
division in  this  State  is  limited  only  to  the  provisions  of  Section 
3,  of  Article  V,  of  the  Constitution,  and  that  the  reference  in 
Section  1.10  of  House  Bill  1001  to  political  subdivisions  includes 
cities. 


It  is  therefore  the  opinion  of  this  office  that  the  City  of 
Fulton  is  a political  subdivision  within  the  meaning  of  Section  1.10 
of  Senate  Revision  Bill  1001  quoted  by  us  above. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  Article  19.  R.  S.  Mo. 
1939 t as  amended  by  House  Revision  Bill  No.  2052  of  the  65th  General 
Assembly  of  Missouri,  applies  to  the  City  of  Fulton,  Missouri,  and 
that  its  effective  date  is  January  1,  1951. 


Respectfully  submitted, 


HUGH  P.  WILLIaMSON 
Assistant  Attorney  General 


APPROVED: 


TTTTTOEOR 

Attorney  General 


HPW:hr 
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CORRECTIONS,  DEPARTMENT  OP: 
LEGISLATION  : 

REVISION  LAWS: 


Revision  of  alls  st&firte-s  'bearing  on  the  t 
same  sub j e c t-ma t te p'  do  not  affect^ con- 
struction* Department  of  Corrections  sub- 
ject to  provisions  of  Act  setting  forth  the 
duties  and  responsibilities  of  the  Director 
of  Public  Buildings. 


August  10,  1950 


Honorable  Ben  Marvin  Casteel 
Director 

Department  of  Corrections 
Jefferson  City,  Missouri 


Dear  Mr.  Casteel: 

This  is  in  reply  to  your  request  for  an  opinion 
which  Is  as  follows: 

"I  wish  to  request  an  opinion  from  your 
office  relative  to  the  following  matters: 

"1.  Section  217.13  of  Senate  Bill  No. 

IO69,  Truly  Agreed  and  Finally  Passed 
(Revision),  states  as  follows: 

" ‘The  director  and  governor  shall  de- 
cide what  improvements  are  necessary, 
not  otherwise  provided  by  law,  which 
improvements  shall  be  made  under  the 
direction  and  supervision  of  the  divi- 
sion. In  making  any  necessary  improve- 
ments under  the  provision  of  this  sec- 
tion, the  division  may,  if  in  its  dis- 
cretion It  shall  be  necessary,  employ 
the  services  of  an  engineer,  draughts- 
man or  architect  to  make  such  plans  and 
specifications  as  may  be  necessary  there- 
for* , 

"As  you  no  doubt  know,  the  engineering 
section  of  the  division  of  penal  insti- 
tutions is  charged  with  maintenance,  re- 
pairs and  replacements,  new  construction, 
operation  of  power-generating  equipment 
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and  other  mechanical  equipment.  It  is 
frequently  necessary  to  make  emergency 
repairs  at  all  hours  of  the  day  and 
night  when  it  would  be  impossible  to 
clear  such  matters  through  the  Depart-* 
ment  of  Public  Buildings. 

’’Senate  Bill  Ho.  1068,  Truly  Agreed  to 
and  Finally  Passed  (Revision),  Section 
216.02,  Paragraph  5»  states* 

”<Tq  have  control  and  jurisdiction  of 
all  real  estate,  buildings,  equipment, 
machinery,  facilities  and  products  proper- 
ly belonging  to  or  used  by  or  in  connec- 
tion with  any  of  said  institutions  and 
branches  thereof 1 . 

”2,  Does  this  not  give  us  the  authority 
to  carry  on  the  above  mentioned  functions 
of  the  engineering  section? 

"3.  Does  not  the  revision  bills  supercede 
the  authority  given  the  Department  of  Pub- 
lic Buildings  in  the  Laws  of  1945  and  re- 
lieve them  from  control  of  the  purchase  of 
land,  new  construction,  repairs  and  replace- 
ments, operation  and  installation  of  power- 
generating  and  mechanical  equipment?" 


The  first  question  which  must  be  answered  in  con- 
nection with  your  request  is  the  effect  of  revision  bills 
upon  the  law  as  existing  and  as  interpreted.  In  the  case 
of  State  ex  rel.  McClanahan  vs.  DeWitt*  et  al.,  160  Mo. 
App.  304*  the  Court  said,  l.c.  307: 

« « The  different  sections  relating  to 
the  same  subject  and  found  in  the  same 
revision  must  for  the  purpose  of  construc- 
tion be  regarded  as  in  pari  materia.  * -ss- 


In  50  Am.  Jur.  the  following  rule  is^ stated  at  l.c. 

4^5: 


Indeed,  it  is  a settled  rule  of 
construction  that  where  the  entire  leg- 
islation affecting  a particular  subject- 
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matter  ha3  undergone  revision  and  con- 
solidation by  codification  the  revised 
sections  will  be  presumed  to  bear  the 
same  meaning  as  the  original  sections 
and  will  generally  be  so  construed* 

The  legislative  Intent  to  change  the 
former  statute  must  be  clear  before  it 
oan  be  pronounced  that  there  is  a change 
of  such  statute  in  construction  and  opera- 
tion. 


Prom  the  above  it  is  seen  that  when  construing 
revised  or  codified  statutes,  different  sections  relat- 
ing to  the  same  subject  must,  for  the  purpose  of  construc- 
tion, be  regarded  as  in  pari  materia*  Since  all  the  sec- 
tions are  carried  over  in  the  revision,  we  must  seek  the 
legislative  intent  from  the  language  used  and  must  bear 
in  mind  that  the  revised  sections  should  receive  the  same 
construction  as  the  original  sections.  Statutes  in  pari 
materia,  even  though  enacted  at  different  dates,  are  to 
be  construed  together,  and  if  possible,  given  such  con- 
struction as  will  harmonize  and  give  effect  to  all  pro- 
visions. (State  ex  inf.  Barker  vs,  Koeln,  270  Mo.  174* 

192  s.w.  748). 

You  have  noted  in  your  opinion  request  that  the 
65th  General  Assembly  has  provided  in  Senate  Bills  Nos. 
1068  and  1069  for  a continuation  of  the  authority  and 
duties  of  the  Director  of  the  Department  of  Corrections 
in  relation  to  control  and  jurisdiction  of  real  estate, 
buildings,  equipment  and  Improvements. 

With  only  technical  changes  necessary  to  comply 
with  the  new  departmental  set-up,  Seotion  217.13  of  Senate 
Bill  1069  is  the  same  as  Section  9070,  R,S.  Mo.  1939. 
Section  9070  wa.3  originally  enacted  in  1917*  and  is  as 
follows: 


’’Said  commission  and  governor  shall  decide 
what  improvements  are  necessary,  not  other- 
wise provided  by  law,  which  improvements 
shall  be  made  under  the  direction  and ’super- 
vision of  the  commission,  in  making  any 
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necessary  Improvements  under  the  provi- 
sions of  this  section,  the  commission 
may,  if  in  its  discretion  it  shall  be 
necessary,  employ  the  services  of  an 
engineer,  draughtsman  or  architect  to 
make  such  plana  and  specifications  as 
may  be  necessary  therefor.” 

Said  Section  9070  was  in  force  at  the  time  of  the 
passage  of  an  Act  by  the  63rd  General  Assembly  making  pro- 
vision for  a department  of  state  government  to  be  known  as 
the  Division  of  Public  Buildings,  and  assigning  the  duties 
and  responsibilities  of  the  Director  of  Public  Buildings. 

”(d)  The  director 'shall  serve  as  an  ad- 
visor and  consultant  to  all  department 
heads  in  obtaining  architectural  plans, 
letting  contracts,  supervising  construc- 
tion, purchase  of  real  estate,  inspection 
and  maintenance  of  buildings.  No  contracts 
shall  be  let  for  repair,  rehabilitation,  or 
construction  of  buildings,  without  approval 
of  the  Director,  and  no  claim  for  repair, 
construction  or  rehabilitation  projects 
under  contract  shall  be  accepted  for  pay- 
ment by  the  state  without  approval  by  the 
Director:  Provided,  that  there  is  excepted 
herefrom  the"  'design,  arohitectual  services, 
construction,  repair,  alteration  or  re- 
habilitation, of  all  laboratories,  libraries, 
class-rooms,  technical  buildings  used  for 
teaching  purposes,  and  those  buildings  or 
utilities  serving  such  educational  units, 
and  any  building  or  teaching  unit  built 
wholly  or  in  part  from  fluids  other  than 
State  appropriations.'* 

tLaws  of  Missouri,  19 4-5,  page  llj.63.  Section 
118  (d)). 

This  section  has  been  carried  over  in  substantially 
the  same  form  in  Senate  Bill  No.  1003,  enacted  by  the  65th 
General  Assembly  and  signed  by  the  Governor  on  December  31, 

194-9. 
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You  also  make  mention  in  your  opinion  request  of 
Section  216.02(5)  of  Senate  Bill  No.  IOoQ  of  the  65th 
General  Assembly.  This  is  a revision  bill  and  the  sub- 
stance thereof  is  to  be  found  in  an  Act  passed  by  the  63rd 
General  Assembly,  found  in  Laws  of  Missouri,  1945#  at  page 
727,  Section  11.  This  section  reads  as  follows: 

"In  all  laws  of  Missouri  or  parts  there- 
of, the  words  * department  of  corrections* 
shall  be  substituted  for  the  words  ‘com- 
mission of  penal  institutions*  with  re- 
spect to  Institutions  and  activities  per- 
taining to  intermediate  and  adult  offend- 
ers. Said  department  shall  hold  and  exer- 
cise control  and  jurisdiction  over  all  inter- 
mediate and  adult  correctional  and  penal  in- 
stitutions and  activities  in  this  state, 
except  such  powers  and  duties  as  may  be  as- 
signed to  the  board  of  probation  and  parole, 
supported  in  whole  or  in  part  by  the  direct 
appropriation  of  money  out  of  the  state  treas- 
ury, including  the  state  penitentiary,  the 
women’s  branch  of  the  state  penitentiary,  the 
intermediate  reformatory  for  young  men  at 
Algoa,  and  over  any  other  correctional  in- 
stitution for  intermediate  and  adult  offend- 
ers as  may  hereafter  be  established;  and  over 
all  the  branches  of  such  institutions,  and 
over  all  the  real  estate,  building,  equip- 
ment, machinery,  facilities  and  products 
.properly  belonging  to  or  used  by  or  in  con- 
nection with  said  institutions  and  branches 
thereof,  and  over  the  activities  of  these 
institutions  and  branches;  and  the  depart- 
ment shall  make  and  enforce  such  orders  and 
findings  as  it  may  from  time  to  time  deem 
necessary  and  proper  in  the  management  of 
all  institutions  and  persons  committed  to  its 
control  and  shall  be  vested  with  and  possess- 
ed with  all  other  powers  and  duties  necessary 
and  proper  to  enable  it  to  carry  out  fully 
and  effectively  all  the  purposes  of  this  act." 

An  examination  of  the  law  pertaining  to  the  duties 
and  responsibilities  of  the  Director  of  Public  Buildings 
shows  that  he  "shall  3erv©  as  ar  advisor  arid  consultant  to 
all  department  heads  in  obtaining  architectural  plans,  letting 
contracts,  supervising  construction,  purchase  of  real  estate, 
inspection  and  maintenance  of  buildings.”  We  fail  to  see  how 
the  authority  given  the  said  Director  by  this  section  is  in 
such  conflict  with  the  powers  and  duties  vested  in  the  Director 
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of  the  Department  of  Corrections  by  the  sections  referred 
to  above  that  they  may  not  be  harmonised.  You  will  note 
that  the  Legislature  used  the  terminology  ” advisor  and  con- 
sultant” in  describing  the  Director’s  duties  in  relation 
to  the  obtaining  of  architectural  plans,  letting  contracts, 
supervising  construction,  purchase  of  real  estate,  inspec- 
tion and  maintenance  of  buildings.  Therefore,  it  would  seem 
apparent  that  the  Director  of  the  Department  of  Corrections 
is  primarily  obligated  to  care  for  the  buildings  under  his 
supervision.  However,  to  assist  Mm  in  carrying  out  this 
work  the  Legislature  has  provided  the  office  of  the  Director 
of  Public  Buildings,  and  further  provided  that  there  should 
be  appointed  thereto,  a person  "qualified  by  training  and 
experience  to  deal  with  construction,  operation,  maintenance 
and  repair  of  buildings,  and  shall  be  of  recognized  compe- 
tence in  the  field  of  building  administration.”  (Laws  of 
Mi  s s our i , 19^5 1 pa  g@  lij.6 2 , So c ti  on  1 12 . ) 

However,  we  believe  the  Legislature  showed  an  un- 
mistakable intent  that  the  Director  of  Public  Buildings 
must  approve  contracts  for  repair,  rehabilitation  or  con- 
struction of  buildings.  Note  the  following  language  used 
in  connection  with  the  duties  and  responsibilities  of  the 
Director  of  Public  Buildings.  "No  contracts  shall  be  let 
for  repair,  rehabilitation,  or  construction  of  buildings, 
without  approval  of  the  Director,  and  no  claim  for  repair, 
construction  or  rehabilitation  projects  under  contract  shall 
be  accepted  for  payment  by  the  state  without  approval  by  the 
Director."  We  think  that  the  above  provision  can  readily 
be  harmonized  with  the  sections  dealing  with  the  authority 
given  to  the  Director  of  the  Department  of  Corrections.  These 
provisions  do  not  relieve  the  said  Director  of  Corrections  of 
Ms  primary  duty  to  let  the  contracts  for  the  repair,  re- 
habilitation and  construction  of  buildings.  They  do  make  it 
mandatory  that  in  such  instances  he  secure  the  service  of  a 
public  officer  qualified  in  the  field  by  requiring  the  approval 
of  the  Director  of  Public  Buildings  before  such  contracts  are 
let  and  before  claims  are  accepted  for  payment. 

Further  than  this  we  may  also  have  recourse  to  the 
rule  of  statutory  construction  "expressio  unius  est  exclusio 
alterius”  (mention  of  one  thing  in  a statute  implies  exclu- 
sion of  another)  in  aid  of  the  fundamental  objective  which 
is  to  ascertain  the  intent  of  the  Legislature.  You  will  note 
that  the  statute  has  excepted  any  duties  and ' responsibilities 
of  the  Director  of  Public  Buildings  in  relation  to  buildings 
or  utilities  serving  educational  units.  Because  of  this  ex- 
ception, we  must  give  full  effect  to  the  all-inclusive  language 
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used  by  the  Legislature  in  setting  out  the  duties  of  the 
Director  of  Public  Buildings  in  relation  to  all  other 
departments.  Note  that  the  Legislature  used  the  language 
"all  department  heads"  and  also  "no  contracts  shall  be  let." 
The  only  exception  made  was  in  relation  to  buildings  serving 
educational  units.  Therefore,  unless  another  intent  is  mani- 
fested, and  we  find  none,  we  must  conclude  that  the  Legis- 
lature intended  to  include  all  other  state  departments. 

In  your  request  you  also  indicate  a desire  to  have 
answered  the  question  of  whether  the  Division  of  Penal  In- 
stitutions is  charged  with  maintenance,  repairs^  and  replace- 
ments, new  construction,  operation  of  power-generating  equip- 
ment and  other  mechanical  equipment.  There  is  also  the  ques- 
tion of  #amergency  repairs  at  all  hours  of  the  day  and  night, 
when  it  would  be  impossible  to  clear  such  matters  through  the 
Division  of  Public  Buildings. 

We  have  already  considered  this  matter  with  regard  to 
new  construction,  repairs  and  replacements.  In  reference  to 
the  other  matters  mentioned  we  call  your  attention  to  Section 
2l6.20  of  Senate  Bill  Ho.  1068,  which  provides,  in  part,  as 
follows: 


"The  department  of  corrections  shall  have  the 
following  powers : 


"3.  To  have  control  and  jurisdiction  over 
all  intermediate  and  adult  correctional  and 
penal  institutions  and  activities  in  this 
state  supported  in  whole  or  in  part  by  the 
direct  appropriation  of  money  out  of  the 
state  treasury,  including  the  state  peni- 
tentiary, the  women* s branch  of  the  state 
penitentiary,  the  intermediate  reformatory 
for  young  men  at  Algoa  and  over  any  other 
such  correctional  and  penal  institution 
which  may  hereafter  be  established,  except 
such  powers  and  duties  as  may  be  assigned 
to  the  board  of  probation  and  parole. 


"5.  To  have  control  and  jurisdiction  of  all 
real  estate,  buildings,  equipment,  machinery, 
facilities  and  products  properly  belonging 
to  or  used  by  or  in  connection  with  any. of 
said  institutions  and  branches  thereof. 
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"6.  To  make  and  enforce  such  rules,  regu- 
lations, orders  and  findings  as  it  may  deem 
necessary  for  the  proper  management  of  all 
institutions  and  persons  committed  to  its 
control.  ” 

We  believe  that  the  above  sections  are  sufficient 
to  endow  the  Department  of  Corrections  with  the  control  and 
management  of  the  penal  institutions  insofar  as  your  inquiry 
is  addressed. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department 
that  the  provisions  pertaining  to  the  duties  and  respon- 
sibilities of  the  Director  of  Public  Buildings  are  appli- 
cable to  the  Department  of  Corrections.  The  Department 
of  Corrections  is  charged  with  the  duty  of  maintenance 
and  repairs,  operation  of  the  power-generating  equipment 
and  other  mechanical  equipment  used  in  the  operation  of 
the  institutions  under  its  control. 

It  is  the  further  opinion  of  this  department  that 
the  revision  of  existing  statutes  in  subs tantially  the  same 
language  does  not  affect  the  construction  and  interpretation 
of  said  statutes. 

Respectfully  submitted, 


JOHN  R.  BMY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


WELFARE,  DIVISION  OF:  Division  of  Welfare  may  receive 

federal  grant  for  needy  disabled 
persons. 


September  7,  1950 

q.  7-  t-d 


Honorable  proctor  N.  Carter 
Director,  Division  of  .olfnre 
t te  Jept.  of  Public  Health  & welfare 
Jefferson  City,  Missouri 


FILED 

P- 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows? 

"On  u ust  28,  1950*  President  Truman 
si  :ned  the  So cl  .1  Security  Act  amend- 
ments of  1950»  n'kin  several  major 
changes  in  the  Federal  Social  Security 
Act.  This  ,ct  is  known  as  H.R.  ^000. 

A new  Title  XIV  has  boon  added  to  the 
Federal  Social  Security  "ct,  providing 
federal  grants-in-uld  to  needy  perma- 
nently and  totally  disabled  individual. a 
18  years  of  a< c or  older,  effective 
October  1,  1950. 

"The  question  has  arisen  as  to  whetb.er 
or  not  the  state  of  His3ouri  could 
participate  in  making  payments  to 
totally  and  permanently  disabled  pe  rsons 
under  the  federal  and  state  laws. 

"We  would  appreciate  receivin,  an  opinion 
from  you  as  to  whether  or  not  there  are 
any  le  al  inhibitions  that  would  prevent 
the  Division  of  .elf are  from  talcing  the 
necessary  and  required  action  to  secure 
the  full  benefits  of  tho  above  act  of 
Congress  relating  to  the  payment  of  bene- 
fits to  permanently  and  totally  disabled 
persons." 


Honorable  proctor  N,  Carter 


3 stated  in  your  request,  the  *:ighty-first  Congress,  by 
H*  B«  ^000,  a. loaded  the  Federal  social  Security  ct.  By 
mitle  XIV  oi*  said  a .endment,  which  provides  federal  raats- 
in-aid  to  needy  permanently  and  totally  disabled  Individuals, 
eighteen  years  of  age  or  over,  said  grants  are  given  to  the 
various  states  for  distribution. 

The  rule  as  to  the  right  of  a state  to  receivo  and  accept 
money  is  stated  In  59  C*  J,,  Section  27*>,  page  1^4,  as  follows? 

"A  state  has  in  eneral  the  same  rlghtB 
and  powers  In  respect  of  property  as 
individual.  It  may  acquire  property,  real 
or  personal,  by  conveyance,  will,  or  other- 
wise, and  hold  or  dispose  of  the  same  or 
apply  it  to  any  purpose,  public  or  private, 
as  it  sees  fit.  The  power  of  the  state  in 
respect  of  its  property  rights  is  vested 
in  the  legislature,  and  the  legislature 
alone  can  exercise  the  power  necessary  to 
the  enjoyment  and  protection  of  those 
rights,  by  the  enactment  of  statutes  for 
that  purpose;  and,  where  the  state  has 
not  given  its  consent”  to  the*  acquisition 
oT~ proptFty^Ih- 5“parTicul:rr~ way^  HT T5 — 
not  entitle d~Ehus  to  acquire-!!'.  * ■" 

( imp has is  ours . ) 

,,'e  must  therefore  look  to  the  statutes  to  determine  whether 
the  Division  of  welfare  of  the  3tate  Department  oi  public  Health 
and  .elfare  has  been  iven  the  powe:  to  accept  the  federal  grant 
in  question. 

Section  f,3.  Mo,  193^,  provides  that  the  Division  of 

Welfare  "is  hereby  directed  to  comply  with  the  provisions  of 
any  act  of  congress  providing  for  the  distribution  and  expendi- 
ture of  funds  of  the  United  states  appropriated  by  congress  for 
social  security  benefits,  and  to  comply  with  any  and  all  rules 
and  regulations  attached  to  or  made  a part  of  such  appropriation 
act  and  not  Inconsistent  with  the  Constitution  and  laws  of 
Missouri." 

Under  Senate  Dill  No.  1062 , enacted  by  the  Sixty-fifth 
General  Assembly,  It  is  provided  in  part  that  the  Division  of 
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Welfare  within  the  Department  of  Public  Health  and  welfare  is 
designated  as  the  state  agency  to  administer  state  plans  and 
laws  involving  aid  for  direct  relief  or  any  other  duties  re- 
lating to  social  security  which  may  be  imposed  upon  the 
Department  of  Public  Health  and  Welfare* 

In  Laws  of  Missouri,  1945*  page  9 45*  it  is  provided  that 
the  department,  through  and  on  behalf  of  tho  division,  is  given 
the  power  to  adopt  orders  md  findings  and  to  co-operate  with 
the  federal  government  in  matters  of  mutual  concern  pertaining 
to  any  duties  wherein  the  department  and  the  division  are  acting 
as  a state  agency,  including  the  adoption  of  such  methods  of 
administration  as  are  found -by  the  United  States  government  to 
be  necessary  for  the  efficient  operation  ol  state  plans* 

The  above  statutes,  wo  believe,  are  ample  authority  to 
empower  the  Division  of  welfare  to  accept  the  grant  in  question. 

Under  House  Bill  Ko.  2^  of  the  Sixty-fifth  General  Assembly 
the  Division  of  , /elf  are  Is  appropriated? 

"All  allotments,  grants  and  contributions 
of  funds  from  the  Federal  Government  which 
may  be  received  for  the  biennial  period 
Leginnin.  July  1,  1949  and  endin<  June  30, 

1951,  for  the  purpose  of  payin,,  * * * other 
public  welfare  programs,  o w «•" 

The  above  appropriation  is  broad  enough  to  warrant  the  use 
of  the  money  received  from  the  federal  government  for  the  purpose 
for  which  it  was  grated. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
Division  of  ..elfare  of  the  Department  of  public  Health  and 
Welfare  may  secure  and  receive  federal  grants-in-aid  to  needy 
permanently  and  totally  disabled  individuals,  eighteen  years 
of  age  or  over,  provided  for  by  Title  XIV  of  the  Federal  Social 
Security  Act. 


Respectfully  submitted. 


APPROVED: 


frt.  

Attorney  Ceneral 


ARTHUR  M.  0*1  : 

Assistant  ttomey  Ceneral 


BONDS: 


DIVISION  OP  WELFARE: 


No  statutory  authority 
of  Division  of  Welfare 
surety  bonds. 


November  13*  19f>0 


Mr.  Proctor  N.  Carter,  Director 
Division  of  Welfare 

Department  of  Public  Health  & Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  to  approve 
the  enclosed  $1  ,000.00  surety  bond  wherein  Thomas  J.  Barker, 
employee.  Division  of  Welfare,  is  principal,  and  the  Massachusetts 
Bonding  and  Insurance  Company,  the  insuror,  made  payable  to  the 
Department  of  Public  Health  and  Welfare,  Division  of  Welfare, 

State  of  Missouri. 


Heretofore  similar  surety  bonds  have  received  the  approval 
of  this  department;  however,  that  was  prior  to  the  enactment  of 
two  recent  revision  bills  by  the  General  Assembly  of  the  State 
of  Missouri,  namely,  Senate  Revision  Bill  No.  105>0  and  Senate 
Revision  Bill  No.  1062. 

Prior  to  the  enactment  of  the  foregoing  revision  bills, 
Section  9k°0,  R»  S.  Mo.  1939*  was  still  effective.  That 
section  readst 

"The  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a State 
Administrator  at  an  annual  salary  of  not  to 
exceed  $6,000.00  who  shall  be  a person 
qualified  by  education  and  experience  to 
supervise  the  administration  of  the  work 
of  the  State  Social  Security  Commission, 
and  shall  have  been  a citizen  and  taxpayer 
of  Missouri  for  not  less  than  ten  years  and 
shall  hold  office  for  a term  of  four  years. 

The  State  Administrator  shall,  with  the 
consent  of  the  State  Commission,  appoint 
such  officers,  employees,  and  others  as 
may  be  required  herein  for  the  administra- 
tion of  any  law  imposing  duties  upon  the 
State  Commission  or  deemed  necessary  by  the 
State  Commission,  and  shall  fix  their  duties, 
title,  expenses  and  compensation  within  the 
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limits  of  Appropriation  laws.  The  State 
Administrator  shall  serve  as  executive  and 
administrative  officer  of  the  State  Commis- 
sion. He  shall  prepare  and  submit  to  the 
State  Commission,  for  Its  approval,  an 
annual  budget  of  all  funds  necessary  to  be 
expended  by  the  State  Commission.  He  shall 
prepare  annually  a full  report  of  the  ad- 
ministration of  this  or  any  other  law, 
together  with  such  recommendations  and 
suggestions  as  he  may  deem  advisable,  and 
submit  such  report  to  the  Governor.  Each 
officer  or  appointee  may  be  removed  at  any 
time  by  the  appointing  power  In  the  same 
manner  by  which  the  appointment  is  required 
by  law  to  be  made.  Members  of  the  State 
Commission,  the  State  Administrator  and 
all  officers  appointed  by  the  State  Commis- 
sion shall,  before  entering  upon  the  duties 
of  their  office,  take  and  subscribe  an  oath 
or  affirmation,  as  required  by  the  Consti- 
tution of  Missouri.  The  State  Commission 
may  require  a good  and  sufficient  bond  to 
be  given  by  any  officer  or  employee  as  the 
State  Commission  may  designate  in  an  amount 
and  with  sureties  satisfactory  to  the  State 
Commission,  and  in  a form  of  bond  approved 
by  the  Attorney  General,  conditioned  upon 
the  faithful  discharge  of  the  duties  of  the 
respective  office  or  employment,  and  to 
account  for  all  property  and  funds  coming 
into  their  hands  by,  through  and  from  such 
office  or  employment." 

The  foregoing  provision  vested  in  the  Social  Security 
Commission  authority  to  bond  employees  and  officers.  Sub- 
sequent thereto,  the  63rd  General  Assembly,  In  creating  the 
Department  of  Public  Health  and  Welfare,  and  particularly  the 
Division  of  Welfare  thereunder,  vested  in  that  body  all  the 
authority  heretofore  vested  in  the  Social  Security  Commission, 
which  had  the  effect  of  automatically  transferring  the  power 
tinder  Section  9^00,  supra,  from  the  Social  Security  Commission 
to  its  successor  in  office,  the  Division  of  Welfare.  However, 
subsequent  thereto,  the  65th  General  Assembly  enacted  Senate 
Revision  Bill  No.  10^0,  Section  191.01  specifically  repealing 
Sections  1 and  7,  page  9^5*  Laws  of  Missouri,  19^5  (known  as 
Sections  9759*1  and  9759*7,  Mo.  R.S.A.),  and  also  said  General 
Assembly  enacted  Senate  Revision  Bill  No.  1062,  Section  207*1 


-2- 


Mr,  Proctor  N,  Carter 


specifically  repealing  Sections  9759*31  and  9759*3 2,  Mo.  R.S.A., 
and  Section  9M>0V  R,  S.  Uo,  1939*  without  enacting  in  lieu 
thereof  any  provision  for  bonding  employees  and  officers 
employed  or  appointed  in  said  Division  of  Welfare.  So,  under 
the  law  presently  in  full  force  and  effect  in  this  state, 
there  is  no  statute  requiring  such  employees  and  officials 
in  said  Division  to  execute  surety  bonds  to  the  Department  of 
Public  Hoalth  and  Welfare,  Division  of  Welfare.  Undoubtedly 
this  was  an  oversight  on  the  part  of  the  Legislature  in 
enacting  said  revision  bills. 

There  are  some  instances  when  certain  employees  or  officers 
are  required  by  law  to  execute  surety  bonds  to  the  state, 
co  mty  or  some  political  subdivision  thereof  and  when  there  is 
no  provision  for  the  payment  of  the  premium  on  said  bond,  that 
becomes  an  obligation  of  said  employee  or  officer.  In  such 
case  that  is  in  the  nature  of  a prerequisite  to  said  employ- 
ment or  appointment.  In  Berry  v.  Linn  County,  195  S.W.  (2d) 

502,  l.c.  503,  the  court  said* 

"The  intent  of  Section  3233  is  clear.  It 
provides  when  an  officer  chooses  to  give 
a surety  company  bond,  the  cost  of  it  shall 
not  be  imposed  on  the  county  unless  the 
county  agrees. 

"The  same  contention  Berry  makes  here  has 
been  previously  presented  to  and  denied  by 
this  court.  Cox  v.  Polk  County,  Mo.  Sup., 

173  S.W.  2d  680,  and  Motley  v.  Callaway 
County,  3lj.7  Mo.  1018,  1)4.9  S.W.  2d  8?5* 

The  latter  case  held  that  Section  3238 
merely  authorizes  a county  to  make  an 
agreement  for  a surety  company  bond  and, 
if  it  does  so  in  advance,  to  pay  the  cost 
of  the  bond  when  it  is  furnished." 

Volume  1(.6  C.J.,  Section  388,  page  1063*  lays  down  the 
general  principle  of  law  relative  to  requiring  surety  bonds 
of  public  officials  and  reads  in  part* 

"Where  an  official  bond  is  required  of  an 
officer  without  statutory  requirement  there- 
for, it  Is  without  legal  effect  except  where 
the  officer  secures  some  direct  pecuniary 
advantage,  or  it  is  otherwise  sustained  by 
a sufficient  consideration.  But  it  is  held 
that  a bond  voluntarily  given,  although  not 
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required  by  statute,  may  be  binding  upon 
the  parties  where  intended  to  serve  a law- 
ful purpose  and  not  against  public  policy; 
and  a public  officer  may  give  a particular 
security,  not  required  by  law,  to  parties 
whose  interests  are  intrusted  into  his 
hands,  for  the  faithful  discharge  of  his 
duties  toward  them,  which  may  be  enforced 
as  a common-law  obligation.” 

Also  in  Burton  Machine  Co.  v.  Ruth,  196  Mo.  App.  459* 
l.c.  4.65,  4-66,  the  court,  in  holding  that  a bond  not  author- 
ized by  statute  if  voluntarily  given  may  be  valid  if  it  does 
not  contravene  public  policy*  saidi 

” * A bond  though  voluntary  and  not  author- 
ized by  any  statute  is  valid  if  it  does 
not  contravene  public  policy  nor  violate 
any  statute.  (Barnes  v.  Webster,  l6  Mo. 

253.)  And  it  is  a well  settled  rule  that 
a bond  taken  by  a public  officer  in 
attempted  compliance  with  a statute  is 
good  as  a common  law  bond  though  it  falls 
short  of  fulfilling  the  requirements  of 
the  statute.*  (Lumber  Co.  v.  Schwartz, 

163  Mo.  App.  659*  664.,  14.7  3.W.  501J 
Lumber  Co.  v.  Banks,  136  Mo.  App.  44-* 

117  3.W.  6ll:  Fellows  v.  Kreutz,  I89  Mo. 

App.  54-7*  176  S.ff.  1080;  Uhrich  v.  Globe 
Surety  Co.  of  Kansas  City,  191  Mo.  App. 

Ill,  166  S.W.  845.)" 

However,  we  definitely  do  not  have  any  statute  requiring 
the  execution  of  such  a surety  bond  by  said  employees  of  the 
Division  of  Welfare.  This  is  not  a case  of  a statutory  pro- 
vision requiring  a bond  and  an  attempt  being  made  to  comply 
with  such  statute.  Furthermore , there  is  absolutely  no  method 
by  which  the  Department  of  Public  Health  and  Welfare,  Division 
of  Welfare,  can  legally  pay  the  premium  on  such  surety  bonds 
in  the  absence  of  statutory  authority  requiring  the  payment 
of  premiums  on  such  bonds  and  in  the  absence  of  any  statute 
requiring  such  bonds  to  be  executed.  Section  23,  Article 
IV,  Constitution  of  Missouri,  1945*  is  a prohibition  against 
the  payment  of  such  premiums  by  the  Division  of  Welfare. 

Said  section  reads: 

"Ho  money  shall  be  withdrawn  from  the 
state  treasury  except  by  warrant  drawn 
in  accordance  with  an  appropriation  made 
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by  law,  nor  shall  any  obligation  for  the 
payment  of  money  be  Incurred  unless  the 
comptroller  certifies  it  for  payment  and 
the  state  auditor  certifies  that  the  expen- 
diture is  within  the  purpose  of  the  appro- 
priation and  that  there  is  in  the  appropria- 
tion an  unencumbered  balance  sufficient  to 
pay  it.  At  the  time  of  issuance  each  such 
certification  shall  be  entered  on  the  general 
accounting  books  as  an  encumbrance  on  the 
appropriation.  No  appropriation  shall  confer 
authority  to  incur  an  obligation  after  the 
termination  of  the  fiscal  period  to  which  it 
relates,  and  every  appropriation  shall 
expire  six  months  after  the  end  of  the 
period  for  which  made." 

Presently  the  only  person  employed  by  the  Division  of 
Welfare  required  to  execute  a surety  bond  is  the  Director  of 
Welfare.  Section  34*  P*S®  955*  Laws  of  Missouri,  19k5* 
Section  9759.3k*  Mo*  H.S.A.,  provides  that  he  shall  enter 
into  a good  and  sufficient  bond  payable  to  the  State  of 
Missouri  for  the  faithful  performance  of  his  official  duties 
and  to  account  for  all  property  and  funds  coming  under  his 
administration  and  control,  said  bond  to  be  approved  by  the 
Attorney  General  and  the  premium  on  said  bond  to  bo  paid  by 
the  State  of  Missouri. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  enclosed 
surety  bond  is  not  required  under  the  laws  of  the  State  of 
Missouri,  and,  therefore,  we  cannot  approve  same;  that  presently 
the  only  statutory  requirement  for  any  employee  or  official 
of  the  Division  of  Welfare  to  execute  a surety  bond  to  the 
State  of  Missouri  is  the  Director  of  Welfare.  Before  employees 
and  officers  of  the  Division  of  Welfare  can  be  bonded  by  the 
State  of  Missouri,  it  will  be  necessary  that  the  General 
Assembly  of  the  State  enact  a law  requiring  such  persona  to 
execute  bonds,  and  for  the  State  to  pay  the  premiums  on  said 
bonds,  the  law  must  specifically  provide  for  payment  of  the 
premiums  by  the  State. 

Respectfully  submitted, 

APPROVED: 

Attorney  General 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


ARHtVLM 

Enc. 
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TA3CATT0N  ) Sales  tax  riot  applicable  to  sales,  to  A,nm;\  Oj^gTc.e.f'S'  °jru^ 
) Noncommissioned  Officers*  Clubs. 


March  31,  1930 


Honorable  L*  M.  Chi swell 
Supervisor 
Sales  Tax  Unit 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  Department, 
concerning  the  exemption  from  application  of  Missouri  Sales  Tax  of 
purchases  by  officers'  clubs  and  noncommissioned  officers*  clubs  at 
United  States  Army  installations  in  this  state. 

Section  lli|D9»  House  Bill  No.  303*  Sixty-fifth  General  Assembly, 
exempts  from  the  Missouri  Sales  Tax,  among  other  transactions,  "any 
retail  sale  which  the  State  of  Missouri  is  prohibited  from  taxing 
- under  the  constitution  or  laws  of  the  United  States  of  America." 

In  the  administration  of  the  Missouri  Sales  Tax  Act  the  taxable 
transaction  upon  sales  of  goods  to  clubs  has  been  considered  to  occur 
at  the  time  of  the  purchase  by  the  club  rather  than  at  the  time  of 
the  sale  by  the  club  to  its  members.  In  view  of  such  application  of 
the  law,  the  question  thus  becomes  one  of  whether  or  not  a sale  by 
a Missouri  merchant  to  a commissioned  or  noncommissioned  officers* 
club  at  Army  installations  is  such  a transaction  as  is  exempt  under 
Section  III4.O9,  because  the  State  of  Missouri  may  not  under  the  Con- 
stitution or  Laws  of  the  United  States  tax  such  transaction. 

Army  officers’  and  noncommissioned  officers'  clubs  are  estab- 
lished pursuant  to  Army  Regulations  No.  210-60. 

paragraph  3 of  such  regulations  provides: 

"3.  Definition.— a.  Officers*  and  non- 
commissioned officers’  clubs  and  messes  as 
adjuncts  of  the  Army  at  post  level  provide 
certain  services  essentially  for  the  con- 
venience, recreation,'  and  social  welfare 
of  the  officers,  warrant  officers,  and 
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noncommissioned  officers  and  their  families 
stationed  thereat.  Clubs  and  messes  may 
include  such  branches  and  departments  as 
are  necessary  to  conduct  and  oontrol 
properly  the  activities  authorized,  officer 
and  noncommissioned  officer  club  and  mess 
funds  are  sundry  funds  as  defined  in  AR 
210*50 * which  together  with  these  regula- 
tions will  govern  club  and  mess  operations.” 


Paragraph  8 of  such  regulations  provides : 

”8.  Legal  Status.— Clubs  governed  by  these 
regulations  are  integral  parts  of  the 
Military  Establishment,  are  wholly  owned 
Government  Instrumentalities,  and  are 
entitled  to  the  immunities  and  privileges 
of  such  instrumentalities  except  as  other- 
wise directed  by  the  War  Department." 

Subsection  b.  of  Paragraph  29  provides! 

"b.  State.— Clubs  and  messes  operated 
pursuant  to  these  regulations  are  entitled 
to  the  same  immunity  from  State  and  local 
taxes  as  are  other  instrumentalities  of 
the  United  States."  , 

We  find  no  cases  in  which  the  question  of  immunity  from  state 
taxation  of  such  clubs  as  those  under  consideration  has  been  determined 
by  the  courts.  The  nearest  analogy  appears  to  be  cases  in  which  the 
matter  of  taxation  of  transactions  involving  Army  post  exchanges  has 
been  considered.  In  the  case  of  Pan-American  Petroleum  Corporation 
v.  Alabama,  67  Fed.  (2d)  590#  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  considered  the  question  of  the  application  of  an  excise 
tax  imposed  by  the  State  of  Alabama  upon  the  sale  of  petroleum  pro- 
ducts to  Army  post  exchanges  situated  in  Alabama.  The  oourt  held 
that  the  tax  was  applicable.  In  so  holding,  the  court  described 
a post  exchange  as  follows  at  1.  c.  591  * 

"Furthermore,  a post  exchange  is,  of  course, 
not  the  government,  nor  is  it  a department 
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or  Instrumentality  thereof.  On  the  contrary 
a post  exchange  is  a voluntary,  unincorporated 
cooperative  association  of  Army  organizations, 
in  which  all  share  as  partners  in  the  benefits 
and  losses.  The  government  has  no  share  in 
the  profit's,  and  is  not  bound  by  the  losses. 

W © are,  therefore,  of  the-  opinion  that  sales 
made  by  appellant  to  the  jpost  exchanges  at 
Camp  McClelland  and  Maxwell  Field  are  not 
exempt  from  the  state  excise  taxes.” 

However,  in  the  case  of  Standard  Oil  Company  v.  Johnson,  316  U.S. 
4.81,  86  L.  Ed,  l6ll,  the  united  States  Supreme  Court  considered  a 
California  Statute  which  imposed  a license  tax  measured  by  gallonage 
on  the  privilege  of  distributing  motor  vehicle  fuel.  Sales  to  the 
Government  of  the  United  States  or  any  department  thereof  for  official 
use  of  the  Government  were  exempt  under  a provision  of  the  law.  The 
case  before  the  Supreme  Court  involved  the  question  of  whether  or  not 
sales  to  Army  post  exchanges  were  subject  to  the  tax.  The  court  held 
that  such  sales  were  within  the  exemption  provided  for  sales  to  the 
Government  of  the  United  States.  The  court  discussed  the  status  of 
post  exchanges  as  follows*  (86  L.  Ed.  1.  c.  1615.) 

‘ "Qn  July  25>  1895*  the  Secretary  of  war, 
under  authority  of  Congressional  enactments 
promulgated  regulations  providing  for  the 
establishment  of  post  exchanges.  These  regu- 
lations have  since  been  amended  from  time  to 
time  and  the  exchange  has  become  a regular 
feature  of  Army  posts.  That  the  establishment 
and  control  of  post  exchanges  have  been  in 
accordance  with  regulations  rather  than  specific 
statutory  directions  does  not  alter  their  status, 
for  authorized  War  Department  regulations  have 
the  force  of  law. 

"Congressional  recognition  that  the  activities 
of  post  exchanges  are  go vernmental  has  been 
frequent.  Since  (March  2)  1903*  Congress  has 
repeatedly  made  substantial  appropriations  to 
b©  expended  under  the  direction  of  the  Secretary 
of  war  for  construction,  equipment,  and  maintenance 
of  suitable  buildings  for  post  exchanges/  In 
(Maroh  I4.)  1933  and  ( JUne  26)  193^-f  Congress 
ordered  certain  moneys  derived  from  disbanded 
exchanges  to  be  handed  over  to  the  Federal 
Treasury.  And  in  (June  l6)  1936,  Congress  gave 


‘ lit 

. >l . 


Honorable  £«  M.  Chi swell 


consent  to  state  taxation  of  gasoline  sold  by 
or  through  post  exchanges,  when  the  gasoline 
was  not  for  the  exclusive  Use  of  the  United 
■ states, 

“The  commanding  officer  of  an  Army  Post,  r 

subject  to  the  regulations  and  the  commands 
of  his  own  superior  officers,  has  complete 
authority  to  establish  and  maintain  an  ex* 
change.  He  details  a post  exchange  officer 
to  manage  its  affairs.  This  officer  and  the 
commanding  officers  of  the  various  company 
Units  make  up  a council  which  supervises  ex* 
change  activities,'  Hone  of  these  officers  re* 
eeives  any  compensation  other  than  his  regular 
salary.  The  object  of  the  exchanges  is  to 
provide  convenient  and  reliable  sources  where 
Bbldiers  can  obtain  their  ordinary  needs  at  , 
the  lowest  possible  prices.  Soldiers,  their 
families,  and  civilians  employed  on  military 
posts  here  and  abroad  can  buy  at  exchanges,' 

The  government  assumes  none  of  the  financial 
obligations  of  the  exchange*  But  government 
officers,  under  government  regulations,  handle 
and  are  responsible  for  all  funds  of  the  ex*, 
change  which  are  obtained  from  the  companies 
, or  detachments  composing  its  membership. 

Profits,  if  any,  do  not  go  to  individuals. 

They  are  used  to  improve  the  soldiers*  mess, 
to  provide  various  types  of  recreation,  and  in 
general  to  add  to  the  pleasure  and  comfort  of 
the  troops • 

"From  all  of  this,  we  conclude  that  post  ex- 
changes as  now  operated  are  arms  of  the  govern- 
ment deemed  by  it  essential  for  the  performance 
of  governmental  functions.  They  are  integral 
parts  of  the  War  pepartment,  share  in  fulfill- 
ing the  duties  intrusted  to'  it,  and  partake  of 
whatever  immunities  it  may  have  under  the  con- 
stitution and  federal  statutes*  In  concluding 
otherwise  the  Supreme  Court  of  California  was 
In  error.”  ^ 

In  view  of  the  similarity  between  the  authority  for  and  the 
purposes  and  methods  of  operation  of  Army  post  exchanges  and  Army 
Officers’  and  noncommissioned  officers’  clubs,  we  feel  that  the 
Standard  Oil  case  may  be  relied  upon  for  establishing  the  status 
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of  such  clubs  and  bolding  that  such  clubs  are  likewise  "integral 
parts  of  the  War  Department)  ail  are  in  fulfilling  the  duties  in  true** 
ted  to  it,  and  partake  of  whatever  immunities  it  may  have  under 
the  constitution  and  federal  statutes*"  We  perceive  no  reason 
for  any  distinction  between  commissioned  officers*  and  noncommis- 
sioned officers*  dubs  in  this  regard* 

Such  being  the  status  of  the  organizations  under  consideration , 
the  question  then  Is  whether  or  not  the  doctrine  of  implied  constitu- 
tional immunity  of  instrumentalities  of  the  Federal  Government  from 
state  taxation  applies  to  the  lie sour i Bales  fax.  This  doctrine* 
which  has  as  Its  basis  the  "rhetorical  flourish"  of  chief  justice 
Marshall  in  McCullough  v*  Maryland,  1)  Wheat.  31 6,  that  "The  power  to 
tax  involves  the  power  to  destroy"  has  in  recent  years  been  subjected 
to  limitation  by  the  Supreme  Court  of  the  United  states* 

In  the  case  of  Alabama  v*  Sing  and  Boozer,  314  U.  S*  1*  a sales 
tax  imposed  by  the  State  of  Alabama  was  held  applicable  to  a con- 
tractor engaged  in  the  performance  of  a contract  with  the  United 
States  on  a cost  plus  basis*  The  King  and  Boozer  ruling  was  con- 
sidered, by  the  ninth  Circuit  Court  of  Appeals  in  the  case  of  Broad-' 
head  v*  Borthwlck,  174  Fed*  ( 2d)  21,  sufficient  grounds  for  upholding 
the  imposition  of  a pax  imposed  by  the  Territory  of  Hawaii  upon  gross 
proceeds  of  .sales  to  United  States  Army  Post  Exchanges.  The  tax 
there  involved  was  imposed  upon  the  vendor*  The  Missouri  Sales  Tax 
is,  by  its  terns,  imposed  upon  the  vendee,  (Section  Il4l2,  Laws  of 
1947#  Volume  II,  page  43^)  although  collected  by  the  vendor  (Section 
11411,  Laws  of  1947*  Volume  II,  page  431)*  However,  no  case  has  been 
decided  In  which  a State  Sales  Tax  has  been  upheld  when  the  responsi- 
bility for  the  tax  rested  directly  on  the  Government  of  the  United 
States  or  an  Instrumentality  thereof.  (See  Powell,  The  waning  of 
Tax  Immunities,  57  Harvard  L.  Review  633,  657.)  In  the  absence  of 
such  holding  we  feel  that  the  intergovernmental  immunity  must  still 
be  considered  applicable  insofar  as  sales  to  the  Government  of  the 
United  States,  or  its  instrumentalities,  is  concerned. 

COUCLUBIOH 

Therefore,  this  Department  is  of  the  Opinion  that  sales  to  officers* 
and  noncommissioned  officers*  clubs  of  the  United  States  Amy  are  sales 
to  instrumentalities  of  the  Government  of  the  United  states,  and  that 
the  State  of  Missouri  may  not  constitutionally  impose  a sales  tax  upon 


such  transactions. 

Respectfully  submitted. 

APPROVED: 

ROBERT  R.  mLBORH 

Assistant  Attorney  General 

J « E,  ^AYLOHZiTh 

Attorney 

RRW/feh  — \J 

STATE  PURCHASING  AGENT  ) State  Purchasing  Agent  must  purchase  all 

J State  printing. 


January  6,  1950 
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Mr.  Leo  J.  Clavln 
State  Purchasing  Agent 
Jefferson  City,  Missouri 

Attentions  Mr.  Roy  E.  Sibley 
Dear  Sirs 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"This  letter  is  addressed  to  you 
requesting  your  interpretation  of 
certain  phases  of  the  law  relative 
to  the  purchase  of  state  printing, 
binding  and  paper. 

"Section  76,  page  1453,  laws  of  Mis- 
souri, 1945,  state  •The  State  Purchas- 
ing Agent  shall  purchase  all  public 
printing  and  binding  of  the  state, • — 
same  section  further  states  *it  shall 
be  the  duty  of  all  state  offices  to 
order  all  of  their  printing  and  binding 
through  the  State  Purchasing  Agent.* 

Section  80,  pages  1454  and  1455  of  the 
same  laws  states  'provided  that  print- 
ing jobs  of  less  value  than  $50.00  may 
be  purchased  on  the  open  market  if 
approved  by  the  Comptroller . 

"With  reference  to  the  provision  of 
Section  80,  is  it  the  intent  that  state 
departments  may  purchase  printing  in 
the  amount  of  $50.00  by  a Direct  Depart- 
mental order,  or  does  this  section  mean 
such  state  departments  shall  submit 
a requisition  to  the  State  Purchasing 
Agent  and  the  State  Purchasing  Agent 
is  then  authorised  to  make  such  pur- 
chases on  the  open  market? 
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"Section  8l*  page  1455  states  as  follows j 
'All  accounts  accruing  under  this  lav 
shall  be  submitted  by  the  vendor  to  the 
State  Purchasing  Agent  who  shall  examine 
such  accounts*  etc.'  Is  it  necessary 
under  the  provisions  of  this  section 
that  all  invoices  for  printing*  binding 
and  paper  be  submitted  directly  to  the 
Office  of  the  State  Purchasing  Agent, 
or  is  it  penaissible  for  the  vendor  to 
submit  invoices  directly  to  the  officer 
for  whose  department  the  work  vas  done 
and  that  officer  in  turn  submit  such  in- 
voices to  the  State  Purchasing  Agent  for 
approval? 

"Citing  a hypothetical  example.  A certain 
number  of  printed  forms  are  used  by  all 
of  the  various  state  departments.  A print- 
ing firm  prints  and  pads  a large  number 
of  these  forms.  Can  the  departments  using 
these  forms  order  same  on  a Direct  Depart- 
mental Order  by-passing  the  Office  of  the 
State  Purchasing  Agent,  or  is  such  depart- 
ment* required  by  lav  to  submit  their 
requisition  to  the  State  Purchasing  Agent 
and  he  in  turn  issue  a purchase  order  to 
cover?  This  printer  has  no  contract  from 
the  Office  of  the  State  Purchasing  Agent 
authorising  the  printing  of  the  form  in 
question. 

"We  would  appreciate  your  opinion  relative 
to  the  above  questions  which  have  arisen 
in  connection  with  the  sections  referred 
to." 

Section  76  of  Laws  of  Missouri*  1945*  page  1428-1453*  provides  I 

"The  State  purchasing  agent  shall  purchase 
all  public  printing  and  binding  of  the 
state,  including  that  of  all  executive  and 
administrative  departments,  bureaus*  com- 
missions* institutions  and  agencies*  the 
general  assembly  and  the  supreme  court. 
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In  such  capacity  the  state  purchasing 
agent  is  hereby  empowered  and  authorized 
to  take  over  as  a part  of  the  records 
of  his  office,  all  books,  documents, 
and  records  which  are  now  in  the  hands 
of  the  Caranissioners  of  Public  Printing 
and  the  Secretary  of  State  relative  to 
public  printing.  It  shall  be  the  duty 
of  all  state  officers  to  order  all  of 
their  printing  and  binding  through  the 
state  purchasing  agent.  The  purchasing 
agent  may  authorize  any  state  penal, 
eleemosynary  or  educational  institution, 
to  procure  all  or  any  part  of  its  own 
printing  and  binding." 

Section  80  of  the  same  act  provides: 

"The  state  purchasing  agent  shall  have 
the  public  printing  of  the  state  executed 
upon  competitive  bids,  and  shall  award 
the  contract  to  the  lowest  responsible 
bidder  and  shall  in  all  instances  reserve 
the  ri#rt  to  reject  any  and  all  bids; 
provided  that  printing  Jobs  of  less  value 
than  $50  may  be  purchased  on  the  open 
market  if  approved  by  the  comptroller. 

The  purchasing  agent  may  combine  orders 
or  subdivide  individual  Jobs  for  the  pur- 
pose of  advertising  and  contracting  as 
shall  be  to  the  best  interests  of  the 
state.  The  purchasing  agent  shall  exer- 
cise diligence  in  soliciting  bids  from 
all  printing  firms  In  the  state  that  might 
reasonably  be  expected  to  be  interested  in 
bidding  chi  any  particular  item  and  shall 
at  all  times  endeavor  to  maximize  competi- 
tion among  potential  bidders.  Bonds  satis- 
factory to  the  purchasing  agent  shall  be 
given  by  the  parties  to  whom  contracts 
are  awarded,  to  secure  the  faithful  per- 
formance of  such  contracts. " 


Ve  think  that  the  foregoing  sections  clearly  provide  that  all 
printing  13  to  be  purchased  by  the  State  Purchasing  Agent.  The 
pro  visions  of  Section  80,  regarding  the  purchase  of  printing 
Jobs  of  less  than  Fifty  Dollars  ($50.00)  on  the  open  market. 
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axe  an  exception  to  the  requirement  that  the  printing  should  he 
executed  upon  competitive  bids  and  is  not  an  exception  to  the 
requirement  that  all  printing  be  purchased  by  the  State  Purchas- 
ing Agent. 

Section  8l  of  said  act  provides* 

"AH  accounts  accruing  under  this 
law  shall  be  submitted  by  the  vendor 
to  the  purchasing  agent  who  shall 
examine  such  accounts  to  ascertain 
if  the  printing  delivered  by  the  con- 
tractor complies  in  all  ways  with  the 
specifications  and  the  contract  govern- 
ing the  sane,  after  which  said  accounts 
shall  be  presented  to  the  officer  for 
whose  department  the  work  was  done 
who  shall  likewise  examine  the  account 
before  submitting  it  to  the  comptroller 
for  payment . The  purchasing  agent  shall 
keep  a record  of  the  cost  of  printing 
and  binding  and  a copy  of  each  document 
shall  be  duly  filed  and  preserved  by  him, 
with  the  number  of  copies  ordered  and 
delivered  and  the  cost  indorsed  thereon. 

The  cost  of  all  printing  and  binding, 
including  annual  reports,  shall  be 
charged  to  the  appropriation  of  each 
agency  ordering  the  same." 

This  section  quite  clearly  sets  out  the  procedure  to  be 
followed  and  the  presentation  of  accounts  for  printing.  The 
account  is  first  to  be  submitted  to  the  Purchasing  Agent  for  his 
approval,  and  then  to  the  officer  for  whose  department  the  work 
is  done. 

As  far  as  the  hypothetical  example  cited  in  your  letter,  we 
feel  that  the  question  is  answered  by  the  foregoing,  and  that 
the  department  is  required  to  submit  its  requisition  to  the  State 
Purchasing  Agent,  and  he  in  turn  is  to  purchase  the  printing 
required. 
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Therefore,  it  is  the  opinion  of  this  department  that  all 
state  printing  is  required  to  be  purchased  by  the  State  Purchasing 
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Agent,  and  that  the  Fifty  Dollar  ($50.00)  exemption  for  purchases 
withe  tit  competitive  bidding  provided  by  Section  80,  Laws  of  Missouri, 
1945,  pages  1428-1454,  is  an  exemption  from  the  requirement  of 
competitive  bids  and  does  not  authorize  purchase  of  printing  in 
such  amounts  other  than  through  the  State  Purchasing  Agent . 

We  are  further  of  the  opinion  that  accounts  for  printing  are 
required  to  be  submitted  first  to  the  State  Purchasing  Agent  for 
his  approval,  and  then  to  the  head  of  the  department  for  which 
the  printing  was  purchased  for  his  approval. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.E.  TAYLOR 

Attorney  General 

RRW/feh 


ASSESSORS  i 
COUNTY  COURTS: 


Counties  of  third  class  may  not  pay  for 
compensation  of  deputy  assessors  or  clerks 


February  4,  1950 


FILED 


Honorable  James  D.  Clemens 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"A  question  arises  as  to  whether  the 
County  Court  has  the  power  to  pay  the 
salary  of  a clerk  for  the  Assessor. 

The  clerical  work  required  of  the 
Assessor  has  become  such  that  the 
Assessor  himself  can  no  longer  perform 
all  of  the  clerical  duties  and  still 
perform  the  principal  duties  imposed 
upon  him  by  his  office  in  making 
assessments.  Further,  it  is  felt 
that  the  office  of  the  Assessor  should 
be  kept  open  to  the  public,  and  the 
Assessor  cannot  keep  regular  office 
hours  and  still  cover  the  outlying 
districts  of  the  County  as  he  must  do 
to  properly  assess  the  real  and  per- 
sonal property  of  the  County. 

"The  Assessor  believes  that  he  can 
best  perform  his  duties  if  he  has  a 
clerk  to  assist  In  the  clerical  work 
and  be  present  at  all  times  in  the  of- 
fice in  the  Courthouse.  The  County 
Court  believes  that  such  a clerk  would 
aid  to  the  Assessor's  efficiency.  Uhder 
these  circumstances,  is  the  County  Court 
Justified  In  obligating  the  County  for 
the  additional  charge  of  hiring  such  a 
clerk  for  the  Assessor? 
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"Your  opinion  of  April  29  concerning  the 
hiring  of  extra  stenographic  help  by  a 
County  Assessor  has  been  carefully  studied, 
but  that  opinion  is  based  on  a different 
situation  in  that  there  the  question  in- 
volved the  hiring  of  extra  stenographic 
help,  rather  than  basic  clerical  help.' 

It  will  be  appreciated  if  you  will  give 
your  opinion  concerning  the  question  out- 
lined above." 

As  pointed  out  in  your  request,  this  department,  in  an 
opinion  rendered  to  Mr.  J.  W.  Thurman,  Prosecuting  Attorney  of 
Jefferson  County,  dated  April  29,  19^9 , held  that  county  courts 
in  counties  of  the  third  class  may  in  their  discretion  reimburse 
a county  assessor  for  necessary  stenographic  hire.  As  mentioned 
in  your  request,  the  opinion  related  only  to  stenographers  and 
did  not  pass  upon  the  question  of  the  pay  of  deputies. 

The  question  you  have  presented  is  whether  the  county  court 
may  pay  the  salary  of  a clerk  for  an  assessor  of  a county  of  the 
third  class,  such  as  Pike  Countv.  Section  5>  Laws  of  Missouri, 
19^5*  page  1782  (Section  11000.4,  R.S.A.),  provides  as  follows: 

"Every  assessor,  except  in  the  City  of 
St.  Louis,  may  appoint  as  many  deputies 
as  he  may  need,  to  be  paid  as  provided 
by  law.  Each  deputy  shall  Ta"ke  the  same 
oath  and  have  the  same  power  and  authority 
as  the  assessor  himself.  The  assessor 
shall  be  responsible  for  the  official  acts 
of  his  deputies."  (Emphasis  ours.) 

In  the  case  of  State  ex  rel.  Hackmann,  305  Mo.  3^2,  our 
Supreme  Court  held  that  a general  statute  relating  to  compensa- 
tion of  "deputies"  of  an  assessor  included  the  compensation  that 
was  to  be  paid  the  clerks  in  the  assessor’s  office. 

A review  of  the  statutes  relating  to  assessors  and  their 
deputies  in  counties  of  the  third  class  discloses  no  provision 
for  the  pay  of  such  deputies.  It  will  be  noted  that  in  counties 
of  the  second  class  it  Is  specifically  provided  as  to  how  deputy 
assessors  may  be  paid  (Laws  of  Missouri,  19^5*  page  1552,  Section 
10996.13,  R.S.A.).  In  the  case  of  Alexander  v.  Stoddard  County, 
210  S.W.  (2d)  107,  the  Supreme  Court  held  that  the  county  was  not 
liable  for  the  payment  of  a deputy  hired  by  a county  treasurer 
and  ex  officio  collector  because  the  statutes  relating  to  the 
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office  of  collector  simply  provided  that  the  deputy  should  be 
paid  out  of  the  fees  collected  by  the  officer.  The  court  re- 
viewed the  earlier  cases  relating  to  the  right  of  a county 
officer  to  be  reimbursed  for  necessary  outlay  in  the  conduct  of 
his  office.  The  court  then  pointed  out  that,  under  the  statutes 
in  question,  "whether  they  do  or  do  not  authorize  such  deputies, 
they  plainly  indicate  the  source  of  their  pay  and  limit  it  to 
•fees  and  commissions  earned  and  collected  by  such  officer  only 
and  not  from  general  revenue . ' " The  same  situation  is  present 
in  the instant  case  because  the  Legislature  has  specifically 
provided  that  the  deputy  assessors  and  clerks  shall  "be  paid  as 
provided  by  law." 

As  there  is  no  provision  by  law  for  the  payment  of  deputy 
assessors  and  clerks  in  counties  of  the  third  class,  we  believe 
that  the  county  court  could  not  obligate  the  county  for  the  pay- 
ment of  the  compensation  of  said  employees.  What  was  further 
said  in  the  Alexander  case,  supra,  is  especially  applicable  to 
the  facts  which  you  present.  The  court,  through  Judge  Barrett, 
said,  l.c.  109: 

"In  any  event  the  legislature  has  the 
power  to  fix  and  limit  the  salaries  of 
deputies  and  'As  a general  rule  compensa- 
tion for  services  rendered  by  assistants, 
deputies,  and  other  employees  can  be  al- 
lowed directly  to  them  or  to  their  supe- 
riors only  as  authorized  by  law;  and 
where  no  provision  is  made  for  the  pay- 
ment, or  for  the  appointment  or  employ- 
ment of  deputies  and  assistants,  the 
latter  must  look  exclusively  to  their 
employers  for  compensation,  and  such 
employer  cannot  look  to  the  county  for 
reimbursement.  * * * Under  other  statutes 
deputies  are  to  be  paid  by  the  principal 
out  of  the  fees  received  by  him  in  excess 
of  the  amount  which  he  is  to  retain  for 
himself,  and  the  county  is  not  liable  for 
the  salaries  of  such  deputies.'  * * *" 

(Emphasis  ours.) 

Therefore,  it  appears  that  while  an  assessor  of  a county  of 
the  third  class  may  employ  as  many  deputies  as  he  may  need,  still 
the  county  court  may  not  pay  for  said  deputies  out  of  county  funds, 
but  said  deputies  must  look  to  the  assessor  for  their  compensation. 


-3- 


Honorable  James  D.  Clemens 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
county  courts  of  counties  of  the  third  class  may  not  pay  the 
compensation  of  a deputy  assessor  or  clerk. 


Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  Oeneral 


APPROVED i 


TrvrnpR — 

Attorney  Oeneral 


AMO'K:ml:BJ 
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INHERITANCE  TAX:  A conveyance  of  real  estate  without  an  adequate 
CONVEYANCES:  and  full  consideration  by  which  the  grantor  or 

transferor  retains  or  secures  a life  estate  with 
remainder  in  fee  simple  to  the  children  of  the 
grantor  is  taxable  upon  his  death  as  property 
subject  to  the  Missouri  inheritance  tax. 


December  7,  1950 


Mr.  James  D.  Clemens 
Prosecuting  Attorney 
Bowling  Green,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  of  this  department  which  request  is  as  follows: 

"I  seek  your  opinion  as  to  whether  an 
Inheritance  Tax  is  due  the  State  of  Missouri 
under  the  following  circumstances.  Some 
18  years  ago  the  decedent  without  consideration, 
conveyed  his  land  to  a straw  party,  who  recon- 
veyed to  the  decedent  for  his  natural  life, 
with  remainder  in  fee  simple  to  the  four 
children  of  the  decedent.  The  decedent’s 
estate  is  now  in  the  process  of  administration 
and  consists  only  of  personal  property." 

Section  571,  R.  S.  Mo.  1939,  was  amended  twice  by  the  6lst 
General  Assembly  of  19^1.  We  copy  herewith  said  Section  571  as 
amended  by  Laws  Mo.  1931,  page  130;  Laws  19^1,  page  28l: 

"A  tax  shall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  property,  real,  personal 
or  mixed,  or  any  interest  therein  or  income 
therefrom,  in  trust  or  otherwise,  to  persons 
institutions,  associations,  or  corporation,  not 
hereinafter  exempted,  in  the  following  cases: 

When  the  transfer  is  by  will  or  by  the  intestate 
laws  of  this  state  from  any  person  dying  possessed 
of  the  property  while  a resident  of  the  state. 

When  the  transfer  is  by  will,  or  intestate  law 
of  property  within  the  state  or  within  the  Juris- 
diction of  the  state  and  decedent  was  a non- 
resident of  the  state  at  the  time  of  his  death. 


/ 7 


Mr.  James  D.  Clemens 


When  the  transfer  Is  made  by  a resident  or  by 
a non-resident  when  such  non-resident’s 
property  is  within  this  state  or  within  its 
Jurisdiction,  by  deed,  grant,  bargain,  sale 
or  gift  made  in  contemplation  of  the  death 
of  grantor,  vendor  or  donor,  or  intending 
to  take  effect  in  possession  or  enjoyment  at 
or  after  such  death.  Every  transfer  by  deed, 
grant,  bargain,  sale  or  gift  made  within  two 
years  prior  to  the  death  of  grantor,  vendor 
or  donor,  of  a material  part  of  his  estate  or 
in  the  nature  of  a final  disposition  or  distri- 
bution thereof  without  an  adequate  valuable 
consideration  shall  be  construed  to  have  been 
made  in  contemplation  of  death  within  the  mean- 
ing of  this  section.  When  the  transfer  is  made 
by  a resident  or  by  a non-resident  when  such 
non-resident’s  property  is  within  this  state  or 
within  its  Jurisdiction,  in  trust  or  otherwise 
and  the  transferor  has  retained  for  his  life 
or  any  period  not  ending  before  his  death,  (l) 
the  possession  or  enjoyment  of  or  the  income 
from  the  property,  or  (2)  the  right  to  designate 
the  persons  who  shall  possess  or  enjoy  the 
property  or  income  therefrom,  except  in  case  of  a 
bona  fide  sale  for  an  adequate  and  full  considera- 
tion in  money  or  money’s  worth.  Such  tax  shall 
be  imposed  when  any  person,  association,  institution 
or  corporation  actually  comes  into  the  possession 
and  enjoyment  of*'  the  property,  interest  therein 
or  income  therefrom,  whether  the  transfer  thereof 
is  made  before  or  after  the  passage  of  this  law: 
Provided,  that  property  which  is  actually  vested 
in  such  persons  or  corporations  before  this  law 
takes  effect  shall  not  be  subject  to  the  tax,  and 
provided  further  that  nothing  herein  contained 
shall  be  construed  as  imposing  a tax  upon  any 
transfer  as  defined  in  this  Act,  of  intangibles, 
however  used  or  held,  whether  in  trust  or  other- 
wise, by  a person,  or  by  reason  of  the  death  of 
a person,  who  was  not  a resident  of  this  state 
at  the  time  of  his  death."  (underscoring  ours.) 


We  have  requested  additional  information  from  you  in  order  to 
ascertain  whether  or  not  the  deeds  were  executed  and  delivered  before 
or  after  the  effective  date  of  the  amendment  of  this  section  by  Laws 
Mo.  1939,  page  130,  which  added  the  sentence  underscored  above  beginn- 
ing with  the  words,  "when  the  transfer"  and  ending  with  the  words 
"or  money’s  worth." 
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Your  second  letter  dated  December  2,  1950,  reads  as  follows 

"In  response  to  your  letter  of  November  29  re- 
questing additional  information  in  connection 
with  the  question  of  Inheritance  tax,  I have 
the  following  information  to  submit: 

"The  deed  from  the  decedent  to  the  straw  party 
was  dated  November  29,  1931,  and  was  recorded 
December  2,  1931.  The  deed  from  the  straw 
party  to  the  decedent  was  executed  on  December 
1,  1931  and  was  recorded  on  December  2,  1931. 
There  is  no  indication  as  to  the  actual  time 
of  delivery  other  than  it  may  be  assumed 
delivery  was  some  time  between  the  dates  of 
execution  and  the  dates  of  recording." 

Laws  Missouri,  1931,  page  130,  that  amended  this  section 
quoted  above,  was  approved  May  1,  1931,  and  became  effective 
September  1^,  1931.  Therefore,  the  amendment  of  Section  571, 
which  we  have  underscored,  was  in  effect  when  the  deeds  were 
executed  and  delivered  by  the  parties. 

The  property  is  taxable  by  virtue  of  said  amendment  to 
said  section  571. 

The  Supreme  Court  of  Missouri  in  the  case  of  Priedman  v. 
Jamison  (19^7)  202  S.W.2d  900,  l.c.  903,  has  recently  held  that: 

"*  * *The  inheritance  tax  of  Missouri  is  a 
tax  on  the  privilege  of  receiving  or  taking 
property  rather  than  on  the  transfer  or  trans- 
mission of  property  at  death.  The  incidence  of 
the  tax  falls  upon  the  recipient  of  the  property. 
In  re  McKinney’s  Estate,  351  Mo.  718,  173  S.W.2d. 
898;  In  re  Rosing's  Estate,  supra." 

CONCLUSION 

It  is  the  conclusion  of  this  department  that  a conveyance 
of  real  estate,  without  an  adequate  and  full  consideration,  by 
which  the  grantor  or  transferor  retains  or  secures  a life  estate 
with  remainder  in  fee  simple  to  the  children  of  the  grantor  is 
taxable  upon  his  death  as  property  subject  to  the  Missouri 
Inheritance  Tax. 

Respectfully  submitted, 

APPROVED: 

STEPHEN  J.  MILLETT 

Assistant  Attorney  General 

J.  E.  TAYLOR 

Attorney  General  -3- 
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) Four  Judges  and  two  Clerks  are  to  be  present  at  each 

ELECTIONS  ) Precinct  in  the  City  of  St.  Louis  at  special  election 

) to  be  held  April  4,  1950. 


January  10,  1950 


Board  of  Election  Commissioners 
City  of  St.  Louis 
208  South  Twelfth  Blvd. 

St.  Louis,  Missouri 

Attention:  Joseph  P.  Uxa,  Chief  Assistant 
Gentlemen: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"We  are  making  preparations  for  the 
holding  of  the  Special  Election  Tuesday, 

April  4,  1950,  and  one  of  the  first 
steps  is  the  filling  of  vacancies  that 
have  arisen  in  the  ranks  of  Judges  and 
Clerks  of  Election. 

"It  is  our  understanding  that  the  regular 
quota  of  six  election  officials  - four 
judges  and  two  clerks  - must  be  on  duty 
in  each  polling  place  in  St.  Louis,  as 
Section  11682  of  the  R.  S.  of  Missouri, 

1939*  although  providing  that  only  two 
judges  and  two  clerks  3hall  officiate 
at  the  polls  states  'except  that  in 
cities  and  counties  where  registration 
of  voters  is  now  conducted  for  by  law, 
that  said  special  elections  shall  be  held 
in  accordance  with  the  provisions  of  the 
law  now  in  effect  applicable  to  the  hold- 
ing of  elections  in  said  cities  and  counties.'" 

Section  11682,  R.  S.  Missouri,  1939*  which  you  refer  to  in 
your  letter,  provides  as  follows: 

"Whenever  a proposed  amendment  to  the  Con- 
stitution or  the  proposition:  'Shall  there 
be  a convention  to  revise  and  amend  the 
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Constitution? 1 shall  be  submitted  to  the 
voters  at  a special  election,  said  elec- 
tion shall  be  conducted  in  the  manner 
provided  by  law  for  general  elections 
and  said  propositions  shall  be  submitted, 
voted  on,  the  returns  certified  and  the 
results  proclaimed  in  the  manner  provided 
by  law  in  case  such  propositions  are  sub- 
mitted at  a general  election:  Provided, 
that  it  shall  not  be  necessary  to  hold 
said  election  with  booths  for  the  voters 
and  that  said  election  3hall  be  conduc- 
ted by  two  judges  and  two  clerks  at  each 
polling  place,  one  judge  and  one  clerk 
to  be  selected  from  each  of  the  two 
parties  which  cast  the  highest  and  next 
to  the  highest  number  of  votes  for  governor 
at  the  last  general  election;  except  that 
in  cities  and  counties  where  registration 
of  voters  is  now  provided  for  by  law 
that  said  special  elections  shall  be  held 
in  accordance  with  the  provisions  of  law 
now  in  effect  applicable  to  the  holding  of 
elections  in  said  cities  and  counties: 

Provided  further,  that  the  secretary  of 
state  shall  provide  for  the  same  publica- 
tion in  newspapers  and  the  same  posting  of 
notices  at  voting  places  of  the  proposi- 
tion, 'Shall  there  be  a convention  to 
revise  and  amend  the  Constitution? 1 as  is 
provided  by  law  in  the  case  of  proposed 
constitutional  amendments." 

We  believe  it  to  be  clear  that  the  exception  as  to  cities  and 
counties,  where  registration  of  voters  is  now  provided  for  by  law, 
obviously  excepts  the  City  of  St.  Louis  from  being  affected  in  any 
way  by  such  statute  since  St.  Louis  is  a city  where  registration 
of  voters  is  now  provided  for  by  law. 

Section  12199,  R.  S.  Missouri,  1939*  relating  to  registration 
of  voters  and  conduct  of  elections  in  cities  of  600,000  or  more, 
provides  in  part  as  follows: 

"Said  board  of  election  commissioners  shall 
at  least  sixty  days  prior  to  each  presidential 
election  thereafter  select  and  choose  four 
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electors  as  judges  of  election,  for  each 
precinct  in  such  city.  * * * Two  clerks 
of  election  for  each  precinct  shall  be 
selected  within  the  same  time  by  said 
board,  and  shall  possess  the  same  qual- 
ifications as  the  judges.  * * * Said 
judges  and  clerks  shall  be  appointed  for 
a term  ending  sixty  days  prior  to  the 
next  presidential  election  after  the 
election  at  which  they  were  appointed 
to  serve,  and  shall,  during  said  term, 
serve  as  judges  and  clerks  at  all  special, 
local,  municipal,  primary  and  general 
elections.  * * *" 


(Underscoring  ours.) 

Since  such  section  specifically  provides  that  the  judges  and 
clerks  provided  for  in  such  statute  shall  serve  as  judges  and 
clerks  at  all  special  elections,  we  believe  it  to  be  clear  that 
at  the  special  referendum  election  to  be  held  April  4,  1950,  that 
four  judges  and  two  clerks  shall  serve  for  each  precinct  in  the 
City  of  St.  Louis. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  at  the  special 
referendum  election  to  be  held  April  4,  1950,  that  four  judges 
and  two  clerks  shall  serve  in  each  precinct  in  the  City  of  St. 
Louis . 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


► 

The  summons  of  jurors  in  the  magistrate  court 
may  be  signed  by  either  the  judge  of  the 
magistrate  court  or  the  clerk  of  the  magistrate 
court. 


February  7#  195>0 


Mr*  E.  Wayne  Collinson 
Prosecuting  Attorney 
Springfield,  Missouri 

Dear  Sir: 

I. 

We  have  received  the  following  request  for  an  official 
opinion  of  this  department: 

"There  has  arisen  today  a quostion  under 
Section  7 of  Sonate  Bill  207  which  provides 
for  the  summoning  of  a Jury  in  Magistrate 
Court.  The  facts  are  these: 

"The  Clerk  of  the  Magistrate  Court  went  to 
the  County  Clerk  and  obtained  a list  of  twenty- 
four  names  from  the  list  of  jurors  for  the 
Magistrate  Court.  The  Clerk  then  issued 
summons  for  each  person  on  the  list  and  the 
summons  were  signed  by  the  Honorable  W*K. 

Webb,  judge  of  Magistrate  Court,  Division 
No.  1,  of  Greene  County,  Missouri.  When 
this  Jury  was  called  to  be  used  in  Judge 
Gideon's  division,  which  is  Division  No* 

2 of  the  Magistrate  Court,  he  turned  the 
jury  loose  on  the  grounds  that  they  v/ore 
illegally  summoned  because  the  statute 
provides  that  'the  Clerk  of  the  Magistrate 
Court  shall  summons  each  person  on  said 
list  by  registered  mail',  and  that  the 
summons  were  signed  by  Judge  Webb  and 
not  the  Clerk. 

"Please  advise  whether  or  not  a jury  summoned 
by  registered  mail  by  a Magistrate  would  be  a 
legal  Jury." 

Section  23ll*2f>2,  R.S.A.,  Laws  19^7*  Vol.  1,  page  2lj.Q,  Sec. 
7 provides  for  the  summoning  of  jurors: 
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"Upon  receipt  of  the  li3t  of  names  certified 
by  the  county  clerk,  the  clerk  of  the  magistrate 
court  shall  summons  oach  person  on  said  list 
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by  registered  mail,  requesting  a return 
receipt  signed  by  addressee  only,  to 
appear  before  the  magistrate  on  the  date 
fixed  by  the  magistrate  and  each  person 
so  surmoned  shall  appear  in  obedience 
to  such  summons  and  shall  serve  as  a 
Juror  until  excused  by  the  magistrate, 
but  no  juror  shall  be  required  to  serve 
more  than  five  days  in  any  twelve  month 
period  after  the  first  day  of  May." 

Section  2811.125#  R.S.A.  Laws  19 1^5*  page  765#  Sec.  25# 
provides  as  follows: 

"All  process  issued  by  magistrates  shall 
mm  in  the  name  of  the  state  of  Missouri, 
to  be  dated  on  the  day  issued,  and  shall 
be  signed  by  tho  magistrate  or  clork." 

This  latter  statute  is  considered  by  us  to  be  the  controlling 
statute  in  the  question  croated  by  your  statement  of  facts. 

The  clerk  signs  the  process  for  and  on  behalf  of  the  magis- 
trate in  all  magistrate  courts.  But  that  does  not  moan  that 
the  magistrate  cannot  or  should  not  sign  process  or  writs 
issued  by  his  court. 

The  question  of  whether  or  not  a summons  for  a Jury  is 
included  within  the  clause  "all  process"  has  been  fully  considered 
by  this  department. 

A list  of  grand  jurors  and  alternates,  petit  Jurors  and 
alternates,  selected  by  the  county  commissioners  and  furnished 
the  sheriff  as  provided  by  the  laws  of  Arkansas  would  be  a 
process,  entitling  the  sheriff  to  the  fees  provided  in  sorvico 
of  process  according  to  the  Supreme  Court  of  /.rkansas.  In 
Williams  v.  Hempstead  County,  39  Ark.  176,  l.c.  179* 

"A  list  of  grand  Jurors  and  alternates, 
petit  jurors  and  alternates,  selected 
by  the  county  commissioners  and  furnished 
the  sheriff  as  provided  by  Gantt *s  Dig. 

Gee.  3677  ®t  seq. , would  be  a process, 
und  properly— to  use  a familiar  legal 
designation— a writ  of  venire  facias, 
entitling  the  sheriff  to  the  fees  pro- 
vided in  sorvice  of  process.  Yiilliams 
v.  Hempstead  County,  39  Ark.  176,  179*" 
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To  constitute  "process"  in  court  procedure,  it  is  essential 
that  tho  docunont  or  writ  must  contain  a direction  or  demand 
that  the  person  to  whoa  it  is  directed  shall  perform  or  refrain 
from  the  doing  of  some  described  act  according  to  the  court. 

In  Re  Smith* s Will,  24  N.Y.S.(2d)  70 4.  l.c.  710. 

As  a legal  term  "process"  is  a generic  word  of  very  compre- 
hensive signification  and  many  meanings.  In  its  broadest  sense 
it  is  equivalent  to  or  synonymous  with  proceedings  or  procedure 
and  embraces  all  the  steps  and  proceedings  in  u cause  from  its 
commencement  to  its  conclusion  according  to  the  Supreme  Court 
of  New  Mexico  in  State  ex  rel.  Dresden  v.  District  Court,  112 

P.  (2d)  506,  509#  45  N.K.  119. 

The  word  "process,"  as  generally  used,  is  understood  to  mean 
a writ,  warrant,  subpoena,  or  other  formal  writing  Issued  by 
authority  of  law;  but  it  also  refers  to  the  means  of  accomplishing 
an  end  Including  Judicial  proceedings.  Gollobitsh  v.  Rainbow, 

51  H.W.  48,  1^9.  84  Iowu,  567. 

The  clerk  of  the  magistrate  court  only  has  such  powers  and 
duties  as  given  to  the  magistrate  court  by  law  and  the  Judge  of 
the  magistrate  court  has  the  power  to  perform  any  of  tho  functions 
of  the  magistrate  court,  within  tho  jurisdiction  of  tho  magistrate 
court  as  defined  by  law.  The  clork  does  not  have  any  powers  or 
authority  that  the  judge  of  the  magistrate  court  does  not  have. 


CONCLUSION 

It  13  tho  opinion  of  this  department  that  the  summons  of 
Jurors  In  the  magistrate  court  may  be  Bignod  by  either  the  Judge 
of  the  magistrate  court  or  the  clerk  of  the  magistrate  court. 


APPROVED* 


J.  E.'TaYI m 


Attorney 
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ELECTIONS:  Judges  and  clerks  of  special  refer^ndunj  election  in 
Kansas  City  are  to  be  paid  half  by  Kansas  City  and 
half  by  Jackson  and  Clay  counties. 


February  27,  1950 
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Board  of  Election  Commissioners 
Kansas  City,  Missouri 

Attention:  Mr.  Elmo  B.  Hunter 

Mr.  W.  Raymond  Hedrick 
Attorneys 

Gentlemen : 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  and  propounding  the 
following  question: 

"Referring  again  to  the  special  constitu- 
tional amendment  election  of  April  4,  1950, 
concerning  the  proposed  increase  In  gasoline 
tax,  the  Board  of  Election  Commissioners 
requests  an  opinion  as  to  whom  should  bear 
the  expense  of  the  judges  and  clerks  to  be 
used  in  said  election.  With  regard  thereto, 
we  direct  your  attention  to  Sections  12184, 

12185,  and  12186  of  the  General  Laws  regu- 
lating elections,  which  appear  to  bear  upon 
that  question.  You  will  recall  from  our 
recent  conference  with  the  Governor,  a 
representative  of  your  office  a represent- 
ative of  the  Election  Board,  and  a repre- 
sentative of  Jackson  County,  Missouri,  that 
the  question  was  discussed,  and  that  it  was 
suggested  that  the  opinion  Include  any 
possible  liability  upon  the  State,  Jackson 
County,  Clay  County,  and  the  City  of  Kansas 
City,  Missouri,  for  that  expense." 

Your  attention  is  called  to  the  fact  that  this  is  not  a 
special  constitutional  amendment  election,  but  is  a special 
election  for  the  people  to  approve  or  reject  House  Committee 
Substitute  for  House  Bill  No.  185,  enacted  by  the  65th  General 
Assembly. 

We  find  no  constitutional  or  statutory  provision  authorizing 
the  State  of  Missouri  to  pay  judges  and  clerks  for  serving  at  a 
special  referendum  election.  Therefore,  it  Is  our  opinion  that 
the  state  is  in  no  way  liable  for  such  costs.  We  believe  that 
Article  23,  Chapter  76,  Mo.  R.S.A.,  determines  the  liability  for 
the  payment  of  clerks  and  judges  of  such  election.  Section 
II885,  Laws  of  Missouri,  1947,  Vol.  I,  page  288,  found  in  Article 
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17,  Chapter  76,  Mo.  R.S.A.,  relating  to  counties  of  150,000  or 
over,  applies,  we  believe,  only  to  that  part  of  Jackson  County 
located  outside  of  Kansas  City.  While  the  reference  in  Section 
11851,  R.S.  Mo.  1939,  which  is  the  first  section  in  Article  17, 
Chapter  76,  Mo.  R.S. A.,  states  that  the  article  is  applicable 
only  to  that  part  of  a county  outside  of  cities  having  a regis- 
tration as  provided  in  Article  22,  Chapter  76,  R.S.  Mo.  1939, 
which  article  applies  to  cities  over  100,000  and  which  article 
has  been  repealed,  the  case  of  State  ex  rel.  Kirby,  136  S.W. 

(2d)  319,  decided  by  the  Supreme  Court  of  Missouri,  held  that 
a claim  by  a person  assisting  in  registration  of  voters  of 
Kansas  City  was  allowable  against  Jackson  County  for  half  the 
pay  of  such  person  and  should  be  paid  by  Jackson  County  under 
authority  of  what  is  now  Article  23,  Chapter  76,  Mo.  R.S. A., 
which  article  is  applicable  to  cities  of  more  than  300,000  and 
less  than  700,000.  It  is  our  view,  therefore,  that  the  provisions 
of  Article  23,  Chapter  76,  Mo.  R.S. A.,  alone  are  determinative  of 
the  question  contained  in  your  opinion  request.  We  might  add 
that  this  conclusion  is  strengthened  by  the  fact  that  the  Legis- 
lature recognized  such  to  be  the  correct  interpretation  in  enact- 
ing Section  113.50  of  House  Revision  Bill  No.  2051.  Such  section 
provides  as  follows: 

"In  all  counties  of  this  state  now  having, 
or  which  hereafter  may  have,  four  hundred 
and  fifty  thousand  inhabitants  or  over, 
there  shall  be  a registration  of  all  quali- 
fied voters;  and  the  conduct  of  elections 
held  in  such  counties  shall  be  governed 
by  the  provisions  of  this  article:  pro- 
vided, that  where  any  city  in  such  counties 
already  has  a system  of  registration  as 
provided  for  in  article  23,  chapter  76, 

Revised  Statutes  of  Missouri,  1939,  this 
article  shall  not  apply  to  such  city,  but 
only  to  such  parts  of  such  counties  as  lie 
outside  the  corporate  limits  of  any  such 
city." 

Such  House  Bill  was  approved  by  the  Governor  on  February  3, 
1950,  and  will  be  in  full  force  and  effect  ninety  days  after  the 
January  14,  1950,  adjournment  of  the  Legislature. 

We  believe  that  the  provisions  of  Article  23,  Chapter  7 6, 

Mo.  R.S. A.,  are  applicable  to  the  question  stated  in  your  opinion 
request  rather  than  Section  11496,  Laws  of  Missouri,  1945,  page 
882,  the  general  law  for  the  payment  of  judges  and  clerks  by 
counties,  insofar  as  Clay  County  is  concerned. 

Section  12184,  Laws  of  Missouri,  1947,  Vol.  I,  page  282, 
provides  as  follows: 
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"In  all  cities  not  within  counties  the 
election  commissioners  and  assistants  em- 
ployed by  the  board  of  election  commis- 
sioners shall  be  paid  by  the  city;  in  all 
other  cities  to  which  this  article  applies 
the  salaries  of  the  election  commissioners 
and  assistants  shall  be  paid  one-half  by 
the  city  and  one-half  by  the  county.  The 
members  of  such  boards  for  cities  now 
having  or  which  may  hereafter  have  a 
population  of  more  than  300,000  or  less 
than  700,000  shall  receive  a salary  of 
three  thousand  dollars  per  year,  payable 
monthly.  The  members  of  said  board  desig- 
nated as  the  chairman  and  the  secretary, 
respectively,  shall  be  paid  an  additional 
salary  of  six  hundred  dollars  per  year, 
payable  monthly.  The  chief  assistant 
employed  by  each  of  said  boards  of  election 
commissioners  shall  receive  a salary  of 
not  to  exceed  three  thousand  three  hundred 
dollars  per  year,  payable  monthly.  Other 
assistants,  not  exceeding  three  in  number 
for  each  board,  shall  receive  a salary  of 
not  to  exceed  twenty-nine  hundred  dollars 
per  year,  payable  monthly.  Other  assist- 
ants, not  exceeding  ten  in  number  for  each 
board,  shall  receive  a salary  of  not  to 
exceed  twenty-six  hundred  dollars  per  year, 
payable  monthly.  All  other  additional 
assistants,  if  any,  shall  receive  not  to 
exceed  seven  dollars  per  day  for  the  time 
actually  employed.  Compensation  for  over- 
time services  necessarily  and  actually  per- 
formed by  any  persons  employed  at  the  office 
of  the  board  may  be  paid  at  the  rate  of  such 
employee's  regular  pay.  Precinct  judges  and 
clerks  shall  receive  as  pay  3even  dollars 
for  each  day  or  part  of  day  while  on  duty, 
except  pay  shall  be  allowed  only  for  those 
days  mentioned  in  this  article.  All  expenses 
incurred  by  said  board  of  election  commis- 
sioners, and  all  costs  and  expenses  of  regis- 
tration and  election  in  3uch  cities  shall  be 
paid  one-half  out  of  the  city  treasury  and 
one-half  out  of  the  county  treasury.  In 
cities  not  within  a county,  all  shall  be  paid 
out  of  the  city  treasury,  and  all  printing. 
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binding,  etc.,  shall  be  let  by  contract, 
subject  to  such  regulations  as  are  or  may 
hereafter  be  prescribed  by  ordinance  of 
any  such  city." 

Section  12185,  R.  S.  Mo.  1939#  provides: 

"At  all  city  elections,  general  or  special, 
though  other  than  city  officers  may  be 
elected  at  the  same  time  with  such  city 
officers,  and  at  all  special  elections  in 
any  part  of  the  city,  at  which  a city  of- 
ficer is  elected,  such  city  shall  pay  such 
judges  and  clerks  of  election  for  their 
services  under  this  article." 

Section  12186,  R.S.  Mo.  1939*  provides: 

"At  all  general,  county  and  state  elections 
which  include  officers  elected  through  the 
whole  county  though  other  than  state  or 
county  officers  are  also  elected,  and  all 
special  elections  for  a county  or  state  of- 
ficer or  member  of  congress  or  member  of 
the  legislature,  such  county  shall  pay  such 
judges  and  clerks  of  election  for  their 
services  under  this  article." 

Obviously,  the  special  referendum  election  to  be  held 
April  4,  1950,  is  not  such  an  election  as  is  provided  for  in 
section  12185,  supra.  This  special  referendum  election  is  not 
a general  county  or  state  election  which  includes  officers 
elected  through  the  whole  county,  nor  does  the  election  come 
within  any  other  classification  found  in  Section  12186,  supra. 

We  believe  that  that  part  of  Section  12184  providing  that  all 
costs  and  expenses  of  registration  and  election  in  such  cities 
shall  be  paid  one-half  out  of  the  city  treasury  and  one-half 
out  of  the  county  treasury  applies,  and  that  the  costs  must  be 
paid  half  by  the  counties  and  half  by  the  city  because  all 
costs  are  to  be  equally  divided  by  the  terms  of  such  section, 
except  insofar  a3  excepted  by  Sections  12185  and  12186.  It 
is  clear  that  Sections  12185  and  12186  do  not  purport  to  cover 
all  elections  because  we  find  in  Section  12279*  R.S.  Mo.  1939* 
applicable  to  cities  of  600,000  or  over,  the  following  provisions 

"At  all  general,  county  and  state  elections 
which  include  officers  elected  through  the 
whole  county,  though  other  than  state  or 
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county  officers  are  also  elected,  and  all 
special  elections  for  a county  or  state 
officer  or  member  of  congress  or  member 
of  the  legislature,  and  any  special  elec- 
tion for  any  purpose  whatever,  such  county 
shall  pay  such  judges  and  clerks  of  elec- 
tion for  their  services  under  this  article. " 

Section  12279#  supra,  was  enacted  at  the  same  session  of 
the  Legislature  as  Sections  12185  and  12186  were  enacted,  both 
bills  containing  such  sections  being  approved  by  the  Governor 
on  June  30#  1937#  and  it  is  clear  that  the  Legislature  knew 
that  Sections  12185  and  12186  did  not  purport  to  cover  all 
possible  elections  but  intended  to  take  care  of  elections  not 
covered  by  Sections  12185  and  12186  in  the  all  inclusive  lan- 
guage of  Section  12184,  quoted  supra. 

Section  12095#  R.S.  Mo.  1939#  applicable  to  cities  of 
300,000  to  700,000  population,  defines  "election"  as  follows: 

"'Election'  shall  mean  any  general,  special, 
municipal  or  primary  election,  unless  other- 
wise specified." 

Section  12181,  R.S.  Mo.  1939#  provides,  in  part,  as  follows 

"The  word  'election,'  as  used  in  this 
article,  shall  be  construed  to  designate 
elections  had  within  any  city,  for  the 
purpose  of  enabling  electors  to  choose 
some  public  officer  or  officers  under  the 
laws  of  this  state  or  the  United  States, 
or  to  pass  any  amendment,  law  or  other 
public  act  or  proposition  submitted  to 
vote  by  law." 

We  believe  such  definitions  do  include  the  special  referen- 
dum election  to  be  held  April  4,  1950,  and  that  the  only  section 
which  uses  the  term  "election, " as  defined  in  such  sections, 
i.e.,  the  only  section  in  which  the  word  "election"  is  used  with 
out  modification,  is  Section  12184,  and  that  the  provisions  of 
such  section  govern  the  pay  of  judges  and  clerks  in  the  special 
referendum  election.  Under  the  provisions  of  such  section  half 
the  cost  of  judges  and  clerks  should  be  paid  by  Kansas  City, 
half  the  cost  of  Judges  and  clerks  in  that  part  of  Kansas  City 
which  is  in  Jackson  County  should  be  paid  by  Jackson  County,  and 
half  the  cost  of  judges  and  clerks  in  that  part  of  Clay  County 
annexed  to  Kansas  City  January  1,  1950#  should  be  paid  by  Clay 
County. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  the  cost  of 
judges  and  clerks  of  Kansas  City  for  the  special  referendum 
election  to  be  held  April  4,  1950,  should  be  paid  as  follows: 

(1)  Half  the  cost  of  such  judges  and  clerks  should  be 
paid  by  Kansas  City. 

(2)  Half  the  cost  of  such  judges  and  clerks  in  that  part 
of  Kansas  City  located  in  Jackson  County  should  be  paid  by 
Jackson  County. 

(3)  Half  the  cost  of  such  judges  and  clerks  located  in 
that  part  of  Clay  County  annexed  to  Kansas  City  January  1, 
1950,  should  be  paid  by  Clay  County. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Contract  of  Board  of  Election  Commissioners  of  Kansas  City- 
extending  beyond  term  of  office  of  members  entering  into 
such  contract  not  invalid  merely  because, of  such  fact. 


March  15,  1950 


Board  of  Election  Commissioners 
Kansas  City  6,  Missouri 


FILED 


Attention:  Victor  Z.  Glennon 
Gentlemen : 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  opinion  of  this  department  and  reading  as  follows: 

"We  would  like  to  have  your  opinion  con- 
cerning the  validity  of  a certain  contract 
entered  into  by  the  former  Board  of  Elec- 
tion Commissioners  of  Kansas  City,  Mo., 
for  a term  commencing  January  12,  1949, 
to  and  including  December  31,  1952.  It 
is  the  opinion  of  the  present  Board  that 
this  contract  entered  into  by  their  prede- 
cessors is  not  binding  upon  the  present 
Board. 

"The  aforesaid  contract  was  entered  into  on 
December  7*  1948  subject  to  acceptance  by 
the  Board  on  or  before  December  31*  1948. 

"We  would  appreciate  hearing  from  you  at 
your  very  earliest  convenience  inasmuch 
as  the  contract  covers  the  storage  and 
delivery  of  certain  election  paraphernalia 
for  each  of  the  precincts  in  Kansas  City." 

The  contract  entered  into  December  7*  1948,  for  a term  commenc- 
ing January  12,  1949*  and  ending  December  31*  1952,  provides  for 
the  storage  of  certain  items  used  in  elections  in  Kansas  City,  such 
as  tables,  voting  booths,  saw  horses,  etc.  Such  contract  also  pro- 
vides for  the  payment  for  the  delivery  of  such  election  equipment 
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and  the  return  of  such  equipment  to  storage  when  each  election 
is  completed.  Such  contract  also  provides  for  the  charge  for 
necessary  labor  in  connection  with  the  delivery  of  the  equipment, 
supplies  and  paraphernalia. 

The  contract  between  the  election  board  of  Kansas  City  and 
the  Monarch  Transfer  & Storage  Company,  of  course,  is  for  a period 
of  approximately  four  years  and  the  term  covered  by  the  contract 
began  three  days  before  the  date  upon  which  the  terras  of  office 
of  the  members  of  the  election  board  who  entered  into  the  contract 
were  scheduled  to  expire.  In  the  case  of  Aslin  v.  Stoddard  County, 
106  S.W.  (2d)  472,  the  county  court  of  Stoddard  County  on  December 
31 , 1932,  employed  a janitor  of  the  court  house  and  office  building 
of  Stoddard  County  for  the  succeeding  year.  Two  of  the  members  of 
the  county  court  which  hired  this  janitor  were  defeated  in  the 
August  Primary  of  1932,  and,  of  course,  ceased  to  be  members  of 
the  county  court  at  the  beginning  of  the  year  1933.  The  Supreme 
Court  of  Missouri  said  at  1.  c.  476: 

"In  Manley  v.  Scott,  supra,  the  Minnesota 
Supreme  Court  had  before  it  a question  sim- 
ilar to  that  we  are  now  considering.  On 
December  31 , 1908,  the  board  of  county 
commissioners  appointed  and  by  written 
contract  employed  one  Shaffer  as  morgue 
keeper  for  the  year  1909.  The  terms  of  two 
of  the  five  members  of  the  board  expired 
at  midnight  that  night,  two  new  commis- 
sioners having  been  elected  at  the  preceding 
November  election.  When  the  two  new 
commissioners  took  office,  soon  after  Jan- 
uary 1,  1909,  the  board  elected  a new  chair- 
man and  vice  chairman,  as  required  by  stat- 
ute, and  attempted  to  rescind  the  contract 
with  Shaffer  and  make  a new  contract  with 
one  Manley  as  morgue  keeper  for  the  year 
1909.  The  court  held  that  the  board  of 
county  commissioners  had  power  to  make 
the  contract  with  Shaffer  when  it  was  made 
and,  'Having  the  power  at  that  time  to  em- 
ploy a morgue  keeper,  there  is  no  implied 
limitation  upon  that  power  which  restricts 
the  possible  term  of  employment  to  the  time 
when  any  member  or  members  of  the  board 
shall  go  out  of  office';  and  that,  the  con- 
tract with  Shaffer  being  fair  and  reasonable 
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and  there  being  no  question  of  fraud  or  col- 
lusion, said  contract  was  binding  and  the 
board,  after  the  qualification  of  the  new 
members,  had  no  power  to  rescind  it  with- 
out cause  being  shown.  Speaking  of  the 
question  of  power  of  the  board  of  county 
commissioners  to  'make  a contract  with  an 
employee  which  extends  beyond  the  expira- 
tion of  the  terms  of  office  of  certain  mem- 
bers of  the  board, ' the  court  said,  108  Minn. 
142,  121  N.W.  628,  629,  29  L.R.A.  (N.S. ) 
loc.  cit.  655:  'While  there  is  some  apparent 
conflict  in  the  authorities,  it  is  reasonably 
clear  that  the  weight  of  authority  is  to  the 
effect  that  the  board  has  such  power, ' cit- 
ing numerous  cases.  The  court  further 
said  (108  Minn.  142,  121  N.W.  628,  629,  29 
L.R.A.  (N.S.)  loc.  cit.  659),  quoting  approv- 
ingly from  Board  of  Com'rs  of  Pulaski 
County  v.  Shields,  130  Ind.  6,  29  N.E.  385: 

"'It  (the  board)  is  a continuous  body. 

While  the  personnel  of  its  membership 
changes,  the  corporation  continues  un- 
changed. It  has  power  to  contract.  Its 
contracts  are  the  contracts  of  the  board, 
and  not  of  its  members.  An  essential  char- 
acteristic of  a valid  contract  is  that  it  is 
mutually  binding  upon  the  parties  to  it.  A 
contract  by  a board  of  commissioners,  the 
duration  of  which  extends  beyond  the  term 
of  service  of  its  then  members,  is  not,  there 
fore,  invalid  for  that  reason.' 

"In  said  case  of  Manley  v.  Scott  the  court 
mentioned  as  apparently  announcing  a 
'somewhat  different  conclusion'  from  that 
which  it  said  was  supported  by  the  weight  of 
authority,  practically  all  of  the  cases  cited 
in  the  footnotes  in  15  C.J.,  supra,  and  pro- 
ceeded to  discuss  and  distinguish  those  cases 
See,  also,  notes  to  Manley  v.  Scott,  supra, 
108  Minn.  142,  121  N.W.  628,  29  L.R.A.  (N. 

s.)  652. 

"We  regard  said  case  of  Manley  v.  Scott 
as  in  point  and  as  being  soundly  reasoned. 


-3- 


Board  of  Election  Commissioners 


The  county  court,  as  we  have  3aid,  is  a con- 
tinuous body.  It  represents  and  acts  for  the 
county.  In  making  contracts  it  may  be  said 
to  be  the  county.  Many  contracts,  proper 
enough  and  reasonable  as  to  the  time  of 
performance,  can  be  conceived  which,  of 
necessity,  could  not  be  fully  performed  dur- 
ing the  incumbency  of  all  of  the  judges  in 
office  at  the  time  such  contracts  were  made. 

To  hold  such  contracts  invalid  and  the  court 
powerless  to  make  them  simply  because 
some  members  of  the  court  ceased  to  be 
members  thereof  before  expiration  of  the 
period  for  which  the  contract  was  made 
might,  and  in  many  instances  doubtless 
would,  put  the  county  at  disadvantage  and 
loss  in  making  contracts  essential  to  the 
safe,  prudent,  and  economical  management 
of  its  affairs.  To  illustrate: 

"In  Walker  v.  Linn  County,  72  Mo.  650, 
the  county  court,  through  an  appointed 
agent,  insured  county  property  for  a period 
of  five  years.  Point  was  made,  on  demurrer, 
that  the  court  had  no  power  to  make  the 
contract.  This  court  held  that  the  county 
court,  under  its  statutory  authority  to  'have 
the  control  and  management'  of  the  coun- 
ty's property  and  its  statutory  duty  to  'take 
such  measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of  their 
county  from  waste  or  damage, ' had  the  im- 
plied authority  to  insure  the  buildings  be- 
longing to  the  county.  The  contract  was 
held  valid.  The  question  of  the  time  of  per- 
formance as  extending  beyond  the  terms  of 
office  of  the  then  members  of  the  court  was 
not  raised  and  was  not  discussed  in  the 
opinion,  and  that  case  therefore  can  hardly 
be  considered  authority  one  way  or  the  other 
on  the  point  we  now  have  under  considera- 
tion. But,  if  thought  of  at  all,  the  time 
factor  must  have  been  regarded  by  the  court 
as  not  affecting  the  validity  of  the  contract. 
And,  whether  considered  or  not  in  that  case. 
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can  it  be  doubted  that  the  county  court,  em- 
powered to  insure  the  county  property,  could 
lawfully  make  a contract  for  insurance  ex- 
tending beyond  the  terms  of  office  of  its 
then  members,  if  such  contract  was  made  in 
good  faith  and  was  (perhaps  because  of  a 
lower  annual  premium  than  for  a short  pe- 
riod) advantageous  to  the  county?  We 
think  not.  Other  illustrations  might  be  giv- 
en. In  our  opinion,  a county  court  has  pow- 
er to  make  a contract  such  as  that  here  in 
question,  for  a reasonable  time,  the  per- 
formance of  which  will  extend  beyond  the 
term  of  office  of  some  member  or  members 
of  the  court.  We  so  hold. 

"We  take  next  the  contention  that  the  con- 
tract was  for  an  unreasonable  time  and  was 
made  in  bad  faith  and  collusively.  As  to 
the  time  factor  we  think  it  clear  that 
one  year  cannot  be  considered  an  unreason- 
able term  of  employment,  the  circumstances 
considered.  * * *" 

The  principle  laid  down  in  the  Aslin  case,  supra,  we  believe, 
to  be  applicable  to  the  present  case  because  the  contract  between 
the  Board  of  Election  Commissioners  and  the  Monarch  Transfer  & 
Storage  Company  wa3  not  made  by  the  individual  members  thereof 
but  by  the  board. 

The  question  of  whether  or  not  the  contract  between  the  Board 
of  Election  Commissioners  and  the  Monarch  Transfer  & Storage  Company 
was  for  an  unreasonable  time  is  a question  to  be  determined  from 
the  attendant  facts  and  circumstances  which  existed  at  the  time  such 
contract  was  entered  into.  We,  of  course,  have  no  information  as 
to  whether  or  not  this  particular  contract  is  an  advantageous  one. 
The  question  of  whether  or  not  this  four  year  contract  is  one  for 
a reasonable  time,  therefore,  is  one  as  to  which  we  can  express 
no  opinion. 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  a contract  for  storage 
and  delivery  of  election  supplies  entered  into  by  the  Board  of  Election 
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Commissioners  of  Kansas  City,  Missouri,  and  the  Monarch  Transfer 
Sc  Storage  Company  on  December  7#  19^9*  for  a term  beginning  January 
12,  1949,  and  ending  December  3 1>  1952,  is  not  invalid  because  of 
the  fact  that  such  contract  was  to  be  in  effect  for  a period  of 
nearly  four  years  after  the  expiration  of  the  terms  of  office 
of  the  election  commissioners  who  entered  into  the  contract.  A 
determination  as  to  the  attendant  fact3  and  circumstances  which 
prevailed  when  the  contract  was  entered  into  is  necessary  in  order 
to  determine  whether  or  not  such  contract  was  for  a reasonable 
time. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 

APPROVAL: 


J'.  E.  TayLor 

Attorney  General 
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property  may  not  be  taxed  to  merchant  for  both 
* tax  and  personal  property  tax. 


April  lf#  1950 


Honorable  Joe  Collins 
Proseouting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows t 

"Where  an  assessment  is  made  on  a merchant 
for  merchant's  tax  and  another  assessment 
is  made  on  the  same  property  as  a personal 
tax,  would  it  be  considered  double  taxation 
and  unlawful? 


"The  property  is  being  assessed  to  the  mer- 
chant both  for  the  merchant's  tax  and  for 
the  personal  property  tax." 


Section  11305*  Laws  of  Missouri,  19^5,  page  I838,  provides: 

"Merchants  shall  pay  an  ad  valorem  tax  equal 
to  that  which  is  levied  upon  real  estate, 
on  the  highest  amount  of  all  goods,  wares 
and  1 terchandise  whloh  they  may  have  in  their 
possession  or  under  their  control,  whether 
owned  by  them  or  consigned  to  them  for  sale, 
at  any  time  between  the  first  Monday  in 
January  and  the  first  Monday  in  April  in 
each  year;  provided,  that  no  commission 
merchant  shall  be  required  to  pay  any  tax 
on  any  unmanufactured  artlole,  the  growth 
or  produoe  of  this  or  any  other  state,  which 
may  have  been  consigned  for  sale,  and  in 
which  he  has  no  ownership  or  interest  other 
than  his  commission." 


Honorable  Joe  Colllna 


Section  6 of  an  act  found  In  Lawa  of  Missouri,  1945*  page  1799* 
pro rides  t 

"For  the  purpose  of  state,  county  and 
municipal  taxes  merchandise  held  by 
merchants  and  the  raw  material,  merchan- 
dise, finished  products,  tools,  machinery 
and  appliances  used  or  kept  on  hand  by 
manufacturers  shall  constitute  a class 
separate  and  distinct  by  itself. " 

Section  10  of  an  act  found  in  Laws  of  Missouri,  1945,  page  1782, 
and  relating  to  the  assessment  of  property,  provides  in  part: 

n » « « He  ( the  assessor)  shall  call  at 
the  offioe,  olaoe  of  doing  business  or 
residence  of  each  person  required  by  this 
chapter  to  list  property,  and  shall  re- 
quire such  persons  to  make  a correct 
statement  of  all  taxable  real  and 
tangible  personal  property  in  the  county 
owned  by  such  person,  or  under  the  care, 
charge  or  management  of  such  person, 
except  merchandise  which  may  be  required 
to  pay  a license  tax  and  except  all  ot nar 
property  which  may  "b'e  exempted  by  law  from 
taxation.  * * ■»" 

(underscoring  ours.) 

In  the  case  of  State  ex  rel,  v.  Alt,  22l\.  Mo.  493#  123  S.W.  682, 
the  court  said  at  224  Mo.  >07 1 

x. 

" * * In  this  State  merchandise  is  not 

listed  for  taxation  ae'^otVier  personal 
property,  but  instead  the  r chant  Sue t 
apply  ’for  a license  to  trade  as  such, 
and  without  which  he  subjects  himself  to 
a forfeiture  to  be  recovered  by  indictment. 

He  must  giwe  bond  conditioned  for  the  pay- 
ment of  the  tax.  It  ie,  however,  provided 
that  merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levie<T"upon  real 
estate,  on  the  highest  amount  of  goods, 
wares  end  merchandise  which  they  may  have 
in  their  possession  at  any  time  betweon 


Honorable  Joe  Collins 


the  first  Monday  of  Maroh  and  the  first 
Monday  of  June  In  each  year.  It  is  this 
amount,  furnished  by  a sworn  statement  of 
the  merchant,  that  forms  the  basis  upon 
which  the  various  state,  county,  school 
and  municipal  taxes  are  levied." 

(Underscoring  ours.) 

If  the  property  which  is  the  subject  of  your  inquiry  was  a part 
of  the  merchant's  stock  of  goods  on  January  first  of  the  taxable  year, 
any  attempt  under  the  foregoing  statutes  to  assess  such  property 
to  the  merohant  as  other  personal  property  would  be  without  authority 
of  law,  and,  therefore,  the  assessment  would  be  void  without  regard 
.to  the  question  of  double  taxation. 

There  might  conceivably  be  a situation  where  a merchant  had 
property  on  January  first  which  was  not  part  of  his  stock  of  mer- 
> ohandise  and  subsequently  decided  to  place  it  in  his  stock  for  sale 
some  time  between  the  first  Monday  in  January  and  the  first  Monday 
in  April  and  it  was  a part  of  such  stock  at  the  time  that  the 
inventory  was  determined  for  purposes  of  merchants'  tax.  In  such 
situation  if  the  property  were  assessed  to  the  merchant  as  other 
personal  property  by  reason  of  his  ownership  on  January  first  and 
was  also  included  in  computing  his  merchants'  tax,  the  question  of 
double  taxation  would  arise. 

Double  taxation  is  not  expressly  prohibited  by  any  constitutional 
provision.  However,  the  courts  of  this  state  have  held  that  double 
taxation  violates  the  uniformity  provision  of  the  State  Constitution, 
(Section  3*  Article  X,  Constitution  of  19lf5« ) and  occurs  "when  a given 
subject  of  taxation  contributes  twloe  to  the  same  burden,  while  other 
subjeots  of  the  same  class  are  required  to  contribute  but  once."  (State 
v.  Hallenberg-Wagner  Motor  Company,  3lfl  Mo.  771*  108  S.W.  (2d)  39®* 

1.  o.  If 02.) 

The  merchants'  tax  has  been  held  to  be  a property  tax  and  not  an 
excise  tax  on  the  privilege  of  doing  business  and  measured  by  the 
value  of  the  stock  of  goods  of  the  merchant.  (American  Manufacturing 
Company  v.  City  of  St.  Louis,  2 70  Mo.  IfO,  192  S.  W.  ifQ2.) 

Such  being  the  nature  of  the  tax,  we  feel  that  to  assess  the 
property  to  the  merohant  both  as  personal  property  for  purposes  of 
the  personal  property  tax  and  as  part  of  his  stook  of  goods  in  com- 
puting liability  for  merchants'  tax  would  constitute  illegal  double 
taxation  under  the  rule  laid  down  by  the  courts  of  this  state. 
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OCCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that  a merchant 
may  not  bo  charged  with  both  personal  prpperty  tax  and  merchants* 
tax  on  the  same  Item  or  Items  of  personal  property* 


Respectfully  submitted. 


ROBERT  R.  AELBORN 

APPROVED:  Assistant  Attorney  Oeneral 
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Attorney  oene 
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c^obate  Courts  entitled  to  receive 
day  for  their  services* 


*1.00 


April  6,  1950 


Honorable  E*  W*  Collinson 
Prosecuting  Attorney 
Greene  county 
Springfield,  Missouri 

Dear  Sir* 


FILED 

// 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

• "The  question  has  arisen  as  to  whether  or 
not  there  is  any  possible  way  that  a juror 
in  Probate  Court  may  obtain  $3*00  a day  for 
services?" 

"Compensation  for  service  as  a juror  is  not  a common  law  right, 
but  is  purely  statutory,  and  in  the  absenoe  of  statute  compensation 
cannot  be  recovered;  and  it  is  competent  for  the  legislature  to 
require  such  services  and  to  provide  expressly  that  no  compensation 
shall  be  allowed*"  ( 50  C.J.S.  Juries,  Sec.  207*  p.  94-3*) 

We  find  no  provision  expressly  providing  that  probate  court 
jurors  shall  receive  $3*00  per  day  for  their  services* 

Article  1,  Chapter  5,  R*  S.  Missouri,  1939*  provides  for  the 
compensation  of  grand  and  petit  Jurors*  Section  714-  of  said  article 
provides : 

"Each  grand  and  petit  juror  oh  the  regular 
panel  shall  receive  three  dollars  per  day 
for  every  day  he  may  actually  serve  as  suoh, 
and  five  cents  for  every  mile  he  may  neces- 
sarily travel  going  from  his  place  of  resi- 
dence to  the  courthouse  and  returning  to  the 
same,  to  be  paid  out  of  the  county  treasury." 

Section  724.  of  said  article  provides  a per  diem  of  $3*00  for 
petit  Jurors  not  on  the  regular  panel* 

There  is  no  provision  in  Article  1 of  Chapter  5 making  the  com- 
pensation therein  provided  payable  to  jurors  in  the  probate  courts* 
We  find  no  provision  in  either  Chapter  1,  R.  s.  Missouri,  1939* 
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dealing  with  the  administration  of  estates,  or  Article  11  of 
Chapter  10,  dealing  vith  organization  of  the  probate  courts, 
which  makes  the  provisions  of  Article  1,  Chapter  5,  applicable 
in  the  matter  of  compensation  of  probate  court  Jurors. 

The  only  provision  which  we  find  and  which  is  applicable  in 
determining  the  compensation  of  probate  oourt  Jurors  1e  Seotion 
13419,  R.  S.  Missouri,  1939*  That  seotion  provides,  in  part,  as 
follows  : 

"Jurors  shall  be  allowed  fees  for  their  services 
as  follows: 

-»  a * * 

"For  each  person  summoned,  attending  and  report- 
ing to  any  court  of  record,  per  day,  except  as 

otherwise  provided  by  law 1.00 

For  each  mile  traveled  in  going  to  and  returning 
from  the  place  of  trial,  in  attending  any  trial 
before  a court  of  record,  per  mile  • • • • • 0 5 

"All  fees  allowed  jurors  as  above  shall  be  taxed 
as  costa  in  the  oases,  respectively,  in  which 
they  were  summoned;  but  Juries  serving  in  more 
than  one  case  on  the  same  day,  at  the  same  place, 
shall  only  be  allowed  fees  In  one  case;  and  any 
Juror,  who  shall  claim  fees  for  attending  in  two 
or  more  cases,  on  the  same  day,  at  the  same  place, 
shall  not  be  allowed  fees  for  that  day," 

Probate  courts  are  courts  of  record.  Section  17,  Article  V, 
Constitution  of  194£*  There  being  no  provision  otherwise  for  the 
compensation  of  jurors  in  such  courts,  section  13419  governs. 

CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  Jurors  in 
probate  courts  are  not  entitled  to  receive  the  sum  of  three  dollars 
per  day  for  their  services,  but  may  reoeive  only  one  dollar  per  day 
and  five  cents  per  mile,  in  accordance  with  Section  134-19*  R»  S. 
Missouri,  1939* 

Respectfully  submitted. 


ROBERT  R.  WELBORK 

APPROVED:  Assistant  Attorney  Owners! 
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r.  T.  rAYLoff 

Attorney 
RRW/fah 


* V 

ELECTIONS: 


Declaration  of  candidate  which  does  not  £tatS~~office 
for  which  filing  is  made  is  insufficient  and  does 
not  authorize  printing  of  candidate's  name  on  ballot* 


f 


Honorable  Joe  Collins 
Prosecuting  Attorney 
Cedar  County 
Stocktonf  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"ikiclosed  is  a copy  of  a declaration  filed 
by  a candidate  in  Cedar  County,  Missouri* 

"The  facts  given  to  me  are  that  B.  A*  Cheek, 
who  is  the  Chairman  of  the  Cedar  County 
Democrat  Central  Committee  came  in  the 
County  Clerk's  office  to  file  as  a candi- 
date for  re-election. 

"lie  said  in  the  presence  of  the  County 
Clerk  and  his  deputy,  'Here,  I want  to 
file  for  re-election  for  democrat  commit- 
teeman of  Madison  Township.*  He  had  signed 
the  form  and  ask  the  County  Clerk  to  fill 
it  out  for  him. 

"The  County  Clerk  filled  out  the  declaration, 
but  neglected  to  put  in  the  Township  or  what 
office  the  candidate  was  seeking  ro-election. 

9 * 

"And  further  as  to  the  candidates  intentions 
to  run  for  re-election  for  committeeman  he 
did  not  produce  a treasurer's  receipt  signed 
by  the  Treasurer  of  the  committee  as  would 
be  required  if  he  were  a candidato  for  any 
other  office  at  the  time. 

"J.  W.  Parmer  who  is  running  for  committee- 
man of  Benton  County  is  orally  protesting 
the  declaration  and  the  right  of  the  candi- 
date to  have  his  name  printed  upon  the 
official  ballot  at  the  primary  election 
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and  that  he  has  not  legally  filed  and  that 
it  Is  now  too  late  to  file. 

"The  county  clerk  has  been  ask  not  to  turn 
In  the  name  of  the  candidate  so  his  name 
can  be  printed  upon  the  official  ballot. 

"Please  give  me  your  opinion  on  whether  or 
not  the  candidate  is  legally  filed  for  the 
office  of  democrat  committeeman  of  Madison 
Township  and  should  the  county  clerk  turn 
in  his  name  to  be  printed  on  the  official 
ballot." 

The  declaration,  a copy  of  which  you  have  enclosed, 
provides  as  follows : 

"DECLARATION  OP  CANDIDATE 

Piled 

February  Ij.,  1950 
Cecil  H.  Oraves 
County  Clerk 
Cedar  County 

"To  County  Clerk  of  Cedar  Co, 

Stockton,  Mo. 

"I,  the  undersigned,  being  a qualified 
elector  of  the  Democrat  Party,  a 

resident  of  Cedar  County,'  Missouri, 

and  over  the  age  of  2l  years,  do  hereby 
declare  myself  a cancfldato  upon  the 

democrat ticket  for  the  office  of 

to  bo  voted  for  at  the  General  Primary 
Election  to  be  held  on  the  First  Tuesday 
of  August,  19  50;  and  I further  declare 
that  if  nominated  at  said  primary  and 
elected,  I will  accept  and  qualify  as 
such  officer. 


B.  A.  Cheek 

(Sign  name  in  full}1* 

Section  11550,  Laws  of  Missouri,  I9I4J4.,  Extra  Session,  page 
2^,  provides  in  part  as  follows: 

"The  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary 
election,  unless  such  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
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such  primary  filed  a written  declaration, 
as  provided  In  this  article,  statins  -jLs 
full  name,  residence,  office  for  which  he 
proposes  as  a candidate,  the  party  upon 
whose  ticket'he  is  to  be  a candidate,  that 
if  nominated  and  elected  to  such  office 
he  will  qualify,  and  such  declaration  shall 
be  In  substantially  the  following  form:  * « " 

(Underscoring  ours.) 

Wo  believe  that  the  written  declaration  of  the  candidate 
for  any  office  must  state  the  office  for  which  the  person 
declaring  is  a candidate,  and  it  is  insufficient  merely  to 
make  an  oral  statement  to  such  effect.  In  the  case  of  Rousseau 
v.  Democratic  Parish  Executive  Committee  for  Parish  of  St. 
Martin,  161;.  So.  175 » the  Court  of  Appeal  of  Louisiana,  First 
Circuit,  had  before  it  a case  in  which  certain  persons  had 
filed  for  ward  offices  in  the  parish  and  had  not  indicated 
which  ward  office  was  being  sought.  The  court  said,  l.c. 

181 i 


"The  candidacy  of  Homor  Champagne  and  his 
coplaint If fs,  thirteen  in  number,  were 
rejected  by  the  committee  and  the  committee 
rejection  was  upheld  by  the  lower  court 
onNthe  ground  that  their  notification  does 
not  state  any  office  for  which  they  are  a 
candidate  nor  the  ward  of  which  they  are 
an  elector.  The  Judge  a quo  refers  to  the 
law  under  which  the  parishes  are  subdivided 
into  wards  and  these  wards,  under  police 
Jury  ordinances,  into  precincts  for  the 
purpose  of  voting.  The  lower  court  took 
cognizance  of  the  fact  that  the  parish  of 
St.  Martin  is  divided  into  six  police  Jury 
wards,  from  which  one  police  Juror,  one 
member  of  the  school  board,  one  Justice 
of  the  peace,  and  one  constable  from  each 
ward  is  elected  in  that  parish.  The  action 
of  the  committee  was  upheld  in  the  lower 
court  on  the  ground  on  which  he  acted  in 
holding  that  a notification  as  such,  in 
order  to  satisfy  the  law,  must  state  the 
ward  and  the  precinct  from  which  the  partic- 
ular police  juror,  school  board  member, 

> Justice  of  the  peace,  and  constable  offers 
as  a candidate.  And  if  it  does  not,  there 
is,  in  effect,  no  notification  or  candidacy 
which  the  Democratic  parish  executive  com- 
mittee could  recognize," 
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The  court  further  said,  l.c.  182: 

"The  above  language  shows  unmistakably  that 
the  lower  court,  acting  on  the  face  of  the 
notification,  uphold  the  action  of  the  com- 
mittee on  the  solo  ground  that  the  contes- 
tees  did  not  state  in  their  respective 
notifications  tho  particular  ward  in  the 
parish  in  which  they  sought  to  offer  them- 
selves as  a candidate.  That  the  office 
mentioned  in  the  notification,  to  wit, 

•police  Jury  of  St,  Martin  Parish,*  'parish 
school  board  member  of  St,  Martin  Parish,1 
•Justice  of  the  peace  of  St.  Martin  Parish,1 
•constable  of  St.  Martin  Parish,*  was  no 
office;  that  the  notification  was  therefore 
not  such  as  the  committee  or  the  courts 
could  recognise  under  the  Primary  Election 
Law.  The  opinion  does  not  deny  that  if  the 
accompanying  declaration  under  oath  may  be 
taken  into  account,  the  notification  is 
sufficient,  but  contends  that  tills  cannot 
be  done.  We  differ  with  the  lower  court 
on  this  subject.  Wo  think  the  accompanying 
declaration  can  and  should  be  taken  into 
account  in  acting  on  the  sufficiency  of 
the  notif ication.  The  declarations  under 
oath  not  only  state  the  ward  of  the  parish 
in  which  tho  candidate  is  an  olector,  but 
all  except  those  of  Elus  Daigle,  Lionel 
Broussard,  Luke  Courville,  Henry  P, 

Roberthon,  and  Ulinore  Guidry  state  in 
addition  the  precinct  at  which  they  vote. 

This  declaration  under  oath  is,  by  the  law, 
made  a necessary  part  of  tho  notificaticn  . 
Without  this  declaration  there  is  no  noti- 
fication. As  notification  without  this 
accompanying  declaration  would  bo  no  noti- 
fication, we  believe  that  when  the  ward  of 
which  the  elector  is  a voter  is  set  forth 
and  contained  in  the  declaration  under  oath, 
this  declaration  under  oath  must  be  taken 
into  account  In  acting  on  the  notification, 
because  undor  tho  law,  one  is  an  essential 
accompaniment  of  the  other.  The  declaration 
informed  the  committee  of  all  that  they 
were  required  to  know  under  the  statute  in 
order  to  certify  the  candidacy  of  the  party 
and  properly  allocate  him  as  a candidate 
for  office  from  that  particular  ward.  * u # " 
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(Application  for  writs  of  certiorari*  prohibition  and  nan- 
dams  was  denied  by  the  Supreme  Court  of  Louisiana*  l6f> 

So*  166*) 

The  holding  in  this  case  is  that  the  office  for  which 
candidacy  is  being  declared  must  appear  in  the  papers  filed 
in  declaring  such  candidacy*  He  believe  the  rule  laid  down 
in  the  Rousseau  case  to  be  applicable  here*  and  since  no 
written  declaration  for  any  office  has  boen  filed  by  Mr* 
Cheek*  his  name  should  not  appear  on  the  ballot  as  a candi- 
date for  Democratic  Committeeman  of  Madison  Township* 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  where  a 
declaration  of  candidacy  is  filed  but  the  office  is  left 
blank  that  such  declaration  is  ineffective  and  the  name  of 
the  person  filing  such  declaration  should  not  be  printed 
on  the  ballot  for  comittoeman* 


Respectfully  submitted* 


C*  B.  BURNS,  JR, 

Adsidtant  Attorney  General 

APPROVED I 
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SPECIAL  ROAD  DISTRICTS: 


A special  road  district  organized  under  th,a^> 
provisions  of  Article  XI,  Section  871l4^Sarmot 
extend  its  boundaries  there  being  no  aqatutory 
provision  therefor. 


June  27*  1950 


Honorable  Richard  Collins 
Prosecuting  Attorney 
Polk  County 
Bolivar*  llissouri 

Dear  I!r.  Collins: 


We  have  your  rocexit  letter  in  which  you  request  an  opinion 
of  ti  ls  department.  Your  letter  is  as  follovxs: 

"Articles  ten  and  clevon,  Chapter  1jj6,  Revised 
statutes  1939*  provide  for  the  formation  of 
special  road  districts.  Section  3703  of  Article 

10  provides  how  boundaries  of  special  road 
districts  already  formed  under  Article  10  may 
be  extonded.  There  is  no  soction  in  Article 

11  providing  how  boundaries  of  special  road 
districts  already  formed  under  Article  11  may 

bo  extended.  Section  8731  of  Section  11  provides 
how  several  road  districts  already  formed  under 
Section  11  can  bo  dissolved;  section  3711  of 
Seotion  11  provides  how  special  road  districts 
can  be  formed. 


"I  request  an  opinion  on  the  following  question: 

Can  the  boundaries  of  a special  road  district  formed 
under  Article  eleven  be  extended  in  any  way  other 
than  by  first  being  dissolved  and  then  reformed 
with  extonded  boundaries?" 


Vie  have  examined  Articles  X and  XI,  R.3.A.  Mo.  1939*  and. 
more  specifically  the  sections  referred  to  by  you  and  find  that 
as  indicated  by  you,  while  there  is  a statutory  provision  providing 
procedure  for  the  extension  of  boundaries  of  special  road  districts 
organized  under  Article  X*  there  is  no  corresponding  provision  for 
the  extoncion  of  tho  boundaries  of  special  road  districts  organized 
under  tho  provisions  of  Article  XI. 
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It  is  our  opinion  that  since  a special  road  district  is  purely 
a creature  of  the  statute  it  has  only  such  powers  as  are  specifically 
conferred  by  statute  and  that  there  being  no  statutory  provision 
for  extension  of  tlio  boundaries  of  a special  road  district  organized 
under  Article  XI*  such  a district  cannot  extend  its  boundaries. 

As  suggested  by  you  the  special  road  districts  of  which  certain 
portions  of  the  land  embodied  In  the  proposed  enlarged  district 
constitute  a part  night  be  dissolved  pursuant  to  the  provisions  of 
Section  3731#  Article  XI,  R.S.A.  Mo.  1939#  after  which  dissolution 
a now  district  could  be  formed  under  the  provisions  of  Section  3711, 
Article  XI,  R.  d • . . ?:o.  1939. 


CONCLUSION 


We  are  accordingly  of  the  opinion  that  there  is  no  way  that 
the  boundaries  of  an  existing  special  road  district  organized  under 
the  provisions  of  article  XI,  Chapter  Ip6,  R.S.A.  Mo*  1939#  ™ay  be 
extended  but  that  a new  district  nay  be  formed  after  the  dissolution 
of  the  districts  which  territorially  constitute  parts  of  the 
proposed  now  district* 


Respectfully  submitted. 


SAMUEL  tf.  WATSON 

Assistant  attorney  General 

SMWtmw 


APPROVED! 


Attorney  General 
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ELECTIONS 


Petitions  for  amendment  of  city  charter  of  Kansas  City 
should  be  verified  by  Board  of  Election  Coranissioners 
and  certified  to  city  council. 


July  6,  1950 


Board  of  Election  Commissioners 
County  Court  House 
Kansas  City  6,  Missouri 

Gentlemen* 

We  have  received  your  request  for  an  opinion  of  this  depart* 
ment,  which  request  is  as  follows* 

"On  Wednesday,  June  21st,  there  was  filed 
with  the  Board  of  Election  Commissioners 
1325  petitions,  the  form  which  is  attached 
hereto,  pertaining  to  the  move  to  change 
the  boundaries  of  Kansas  City,  Missouri, 
to  exclude  the  recently  annexed  area  in  Clay 
County,  Missouri.  The  petitions  contained 
what  purport  to  be  the  signatures  of  32,012 
registered  qualified  electors  of  Kansas  City, 

Missouri.  As  of  4*30  p.m.  June  21st,  there 
were  212,713  registered  qualified  electors 
in  Kansas  City,  Missouri. 

"The  Board  of  Election  Commissioners,  before 
acting,  would  like  to  have  an  opinion  on  what 
the  duties  of  the  Board  of  Election  Commis- 
sioners are  and  what  the  procedure  should  be 
in  regard  to  the  disposition  of  these  petitions. 

More  specifically,  the  Board  wishes  to  be  ad- 
vised as  to  whether  or  not  it  is  their  duty 
to  verify  the  signatures  on  the  petitions  and, 
if  the  signatures  are  to  be  verified,  to  what 
official  or  officials  should  the  petitions  be 
certified. 

"We  have  been  unable  to  discover  any  constitu- 
tional provisions,  statutory  enactment  or  any 
section  in  the  City*s  Charter  or  ordinances 
which  set  forth  the  procedure  in  regard  to  the 
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handling  of  these  petitions. 

i 

"The  petitions  purport  to  act  on  the 
authority  of  Section  20  of  Article  6 of 
the  1945  Missouri  Constitution.  The  recent 
case  of  State  vs.  North  Kansas  City,  228 
S.W.  (2d)  762,  says  that  any  change  in  the 
boundaries  in  the  city  by  the  voters  amounts 
to  an  amendment  of  the  city  charter.  Sec- 
tion 487  of  the  Charter  of  Kansas  City, 
Missouri,  provides  1 

"'This  Charter  may  be  amended  in  the  method 
provided  by  the  Constitution  of  the  State 
of  Missouri,  as  such  Constitution  now 
exists,  or  may  hereafter  be  amended.* 

"Section  2 of  House  Bill  804,  approved 
March  6,  1946,  provides* 

"'Notices  of  any  election  provided  in  said 
Sections  19  and  20  of  Article  6 of  the  Con- 
stitution of  Missouri  for  any  amendments 
thereof,  may  be  given  and  the  form  of  ballot 
and  details  of  such  election  determined, 
by  the  Board  of  the  election  commissioners 
or  other  officials  having  charge  of  municipal 
elections  in  said  cities  in  accordance  with 
the  election  laws  of  this  state  applicable 
to  elections  held  in  such  cities,  as  they 
now  are  or  may  hereafter  be  amended.' 

“Section  7619.  Mo.  R.S.  1939#  provides  for  a 
special  registration  upon  submission  of  the 
charter  to  the  voters.  The  Board  would  also 
like  an  opinion  as  to  whether  or  not  this 
section  applies  to  a charter  amendment  if 
it  is  determined  that  this  proposed  change 
of  city  boundaries  amounts  to  an  amendment 
of  the  city  charter. 

"The  Board  would  like  also  to  know  if  the 
responsibility  for  the  expenses  relative 
to  handling  these  petitions  is  the  city's 
or  the  city  and  counties  combined.  The 
board  would  like  to  have  an  answer  as  soon 
as  possible." 
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The  petitions  are  headed  as  follows i 

"Petition  for  Amendment  of  the  Charter 
of  Kansas  City,  Missouri,  so  as  to  Reduce 
its  Area  and  Corporate  Limits  by  Excluding 
Thereform  that  Part  in  Clay  County, 

Missouri,  and  for  an  Election  Thereon 
as  Provided  by  Section  20  of  Article  VI 
of  the  19^5  Missouri  Constitution." 

The  petitions  propose  the  enactment  of  a new  Section  4 of 
Article  1 of  the  Kansas  City  Charter,  which  section  defines  the 
corporate  limits  of  the  City  of  Kansas  City* 

Section  20  of  Article  VI  of  the  Constitution  of  Missouri, 

1945,  provides  as  follows t 

"Amendments  of  any  city  charter  adopted 
under  the  foregoing  provisions  may  be  sub- 
mitted to  the  electors  by  a commission  as 
provided  for  a complete  charter.  Amend- 
ments may  also  be  proposed  by  the  legislative 
body  of  the  city  or  by  petition  of  not  less 
than  ten  per  cent  of  the  registered  qualified 
electors  of  the  city,  filed  with  the  body 
or  official  having  charge  of  the  city  elections, 
setting  forth  the  proposed  amendment.  The 
legislative  body  shall  at  once  provide,  by 
ordinance,  that  any  amendment  so  proposed 
shall  be  submitted  to  the  electors  at  the 
next  election  held  in  the  city  not  less  than 
sixty  days  after  its  passage,  or  at  a special 
election  held  as  provided  for  a charter. 

Any  amendment  approved  by  a majority  of  the 
qualified  electors  voting  thereon,  shall 
become  a part  of  the  charter  at  the  time  and 
under  the  conditions  fixed  in  the  amendment] 
and  sections  or  articles  may  be  submitted 
separately  or  in  the  alternative  and  determined 
as  provided  for  a complete  charter." 

The  only  statutory  provision  expressly  implementing  this 
constitutional  provision  which  we  find  is  that  quoted  in  your 
letter  as  Section  2 of  House  Bill  Ho.  804,  approved  March  6, 

1946,  and  which  is  found  in  Laws  of  Missouri,  1945*  at  page  1309* 
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Under  Section  12097#  R.  S.  Missouri,  1939#  as  amended  by 
House  Bill  No,  2055  of  the  Sixty-fifth  General  Assembly,  the 
Board  of  Election  Commissioners  has  charge  of  "all  elections, 
general,  special,  local,  municipal,  state,  county,  all  primaries 
and  of  all  other  of  every  description  to  be  held  in  such  city, 
or  any  part  thereof,  at  any  time." 

The  petitions  state  that  they  propose  an  amendment  to  the 
charter  of  the  City  of  Kansas  City  and  on  their  face  they  purport 
to  do  so.  Therefore,  in  determining  the  duties  of  the  Board  of 
Election  Commissioners  in  connection  with  the  handling  of  these 
petitions,  we  feel  that  the  Board  should  consider  them  to  be 
petitions  for  the  amendment  of  the  charter  of  the  City  of 
Kansas  City,  Missouri. 

The  constitutional  provision  quoted  above  requires  petitions 
for  the  amendment  of  a city  charter  to  be  filed  with  the  body  or 
official  having  charge  of  the  city  elections.  As  above  set  out. 
Section  12097  makes  the  Board  of  Election  Commissioners  the  body- 
having  charge  of  elections  in  the  City  of  Kansas  City.  As  such, 
it  has  possession  of  the  registration  lists  and  would  appear  to  be 
the  logical  body  to  check  and  verify  the  petitions  filed  with  it. 
Although  there  is  no  statute  expressly  so  providing,  we  feel  that 
in  view  of  the  constitutional  provisions,  the  checking  of  the 

Setitions  should  be  handled  by  the  Board  of  Election  Commissioners. 

e feel  that  the  petitions  should  be  verified  prior  to  the  calling 
of  any  election  in  order  to  ascertain  that  they  comply  with  the 
requirements  of  Article  VI  of  Section  20  insofar  as  the  required 
number  of  signatures  is  concerned. 

Section  20  of  Article  VI  requires  the  legislative  body  of  the 
city  to  provide  by  ordinance  for  the  submission  of  the  proposed 
amendment  to  the  vote  of  the  city.  In  the  City  of  Kansas  City 
the  council  is  the  legislative  body,  and  inasmuch  as  the  constitu- 
tion imposes  upon  the  council  the  duty  of  calling  the  election, 
we  feel  that  the  Board  of  Election  Commissioners  should  certify 
the  petitions  to  the  city  council. 

As  for  your  inquiry  concerning  Section  7619#  Missouri, 

1939,  that  section  was  repealed  by  House  Bill  No.  2058  of  the  Sixty- 
fifth  General  Assembly.  That  bill  repealed  Sections  7o01  to  7625# 
inclusive,  R.  S.  Missouri,  1939#  end  therefore  no  reference  is  now 
required  to  those  provisions  in  the  election  on  the  proposed  amend- 
ment to  the  city  charter. 

As  to  the  matter  of  the  expense  of  handling  the  petitions,  we 
perceive  no  theory  under  which  the  costs  could  be  borne  by  the 
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county*  The  matter  concerns  a purely  municipal  matter  and,  there- 
fore, the  costs  must,  we  feel,  be  borne  by  the  city. 


CONCmSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Board  of  Election  Commissioners  of  Kansas  City  should  verify  the 
signatures  on  petitions  presented  to  it  proposing  the  adoption  of 
an  amendment  to  the  charter  of  the  City  of  Kansas  City,  and  if  the 
petitions  contained  the  required  number  of  signatures*  certify  said 
petitions  to  the  city  council  for  the  calling  of  an  election.  The 
costs  of  handling  said  petitions  must  be  borne  by  the  city.  Section 
76IQ,  R.  S.  Missouri,  1939*  having  been  repealed  by  House  Bill  No. 
2058  of  the  Sixty-fifth  General  Assembly,  the  provisions  of  that 
section  need  no  longer  be  considered. 

Respectfully  submitted. 


APPROVED* 


ROBERT  R.  WELBOEN 
Assistant  Attorney  General 


Trrrwnm — 

Attorney  General 
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Sheriff  is  to  convey  county  patient  found  insane  to 
state  hospital  upon  order  of  probate  court.  Rate  of 
compensation  fixed  by  R.  S.  Mo.  1939#  Sec.  9355.  No 
SHERIFF:  duty  to  convey  pay  patient  admitted  to  state  hospital 

through  application  to  superintendent  unless  the 
sheriff  has  the  patient  in  his  care  and  custody  for 
some  other  cause. 

August  10,  1950. 

FILED: 

Hon.  E.  Wayne  Collinaon, 

Prosecuting  Attorney 
Greene  County, 

Springfield,  Missouri. 

Dear  Mr.  Collinson: 

This  office  is  in  receipt  of  your  recent  letter  requesting 
an  opinion  from  this  department  on  the  following  problem. 

"The  following  set  of  circumstances  has  happen- 
ed in  Probate  Court  here  in  Greene  County: 

"The  Sheriff  took  two  Incompetent  persons  to 
Nevada,  Missouri  to  be  incarcerated  in  the 
insane  asylum.  He  took  them  both  at  one  tiraa 
with  one  guard.  One  of  these  persons  is  a pay 
patient,  the  other  person  is  a county  patient. 

The  question  has  arisennand  is  in  dispute  be- 
tween the  Sheriff  and  Probate  Judge  as  to  whether 
both  of  these  persons  should  be  charged  for  mile- 
age, guard,  and  if  both  should  not  be  charged, 
how  should  it  be  showrin  on  the  Probate  Judge's 
books  and  Sheriff's  books." 

Your  attention  is  directed  to  Laws  of  Mo.  1945,  p.  905, 

Sec.  1,  referring  to  county  patients  who  have  been  found  by 
the  Probate  Court  to  be  insane,  and  a fit  subject  to  be  sent  to 
a state  hospital.  Said  section  reads  in  part  as  follows: 

"If  after  such  examination,  the  court,  or  the 
jury,  if  one  shall  have  been  employed,  shall  be 
satisfied  of  the  truth  of  the  facts  set  forth  in 
the  statement,  the  court  shall  cause  a suitable 
order  to  be  entered  of  record,  upon  its  own  de- 
cision, or,  where  the  verdict  of  the  jury  has  been 
rendered,  upon  the  verdict.  And  Buch  order  shall 
further  set  forth  that  the  person  fourid  to  be  in- 
sane is  a fit  subject  to  be  sent  to  a'  state  hos- 
pital (naming  the  particular  hospital)  to  undergo 
treatment  therein;  * * thereupon  the  Clerk  or 
Judge  of  the  Court  shall  forthwith  issue  a cer- 
tified copy  of  the  court's  order  and  commitment, 
and  deliver  the  same  to  the  officer  or  person  who 
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who  is  to  transmit  such  patient  to  such  hospital. 

The  Clerk  or  Judge  shall,  thereupon,  in  due  sea- 
son, for  conveyance  of  such  person  to  the  state 
hospital  by  the  appointed  time,  issue  his  warrant 
to  the  sheriff  of  his  county,  or  any  other  suit- 
able person,  commanding  him  forthwith  to  arrest 
such  insane  person  and  convey  him  to  the  state 
hospital  designated  in  the  order.  If  the  Clerk 
or  Judge  be  satisfied  of  its  necessity,  he  may 
authorize  one  or  more  assistants  to  be  employed 

* * # M 
• 

R,  S.  Mo.  1939#  Sec.  9355#  provides  for  the  rate  of  compen- 
sation for  a sheriff  and  his  assistant  for  removing  county  patients 
to  or  from  a state  hospital  in  the  following  words: 

"To  the  Sheriff  or  other  person,  for  taking  a 
patient  to  a state  hospital  or  removing  one 
therefrom,  upon  the  warrant  of  the  Clerk,  mile- 
age going  and  returning,  at  the  rate  of  ten 
cents  per  mile,  and  $1,00  per  day  for  the  support 
of  each  patient  on  his  way  to  or  from  the  hospital 
shall  be  allowed*  to  each  assistant  allowed  by  hhe 
clerk  and  accompanying  the  Sheriff,  or  other  person 
acting  under  the  warrant  of  the  clerk,  $4,00  per 
day  for  the  time  actually  consumed  in  making  said 
trip  said  sum,  to  include  all  expenses  of  such  as- 
sistant. The  computation  of  mileage  in  each  case  is 
to  be  made  from  the  place  of  arrest  to  hospital  by 
the  nearest  route  usually  traveled:  Provided,  that 
the  said  Sheriff  shall  furnish  all  necessary  means 
of  transportation  without  charge  other  than  as  above 
allowed.  The  cost  specified  in  this  Section  shall 
be  paid  out  of  the  County  Treasury  of  the  proper 
county," 

These  two  sections  appear  to  clearly  Impose  upon  the  sheriff 
or  other  suitable  person  named  by  the  probate  court  the  duty  to 
convey  a patient  to  a state  hospital  designated  in  the  order,  and 
further  clearly  states  the  mileage  charge  and  per  diem  to  be  al- 
lowed the  sheriff  and  his  assistant  to  be  paid  out  of  the  county 
treasury  for  conveying  a county  patient  to  a state  institution. 

Your  second  inquiry  is  whether  the  sheriff  should  be  allowed 
a fee  for  transporting  a "pay  patient"  to  the  state  hospital. 

First,  you  will  note  the  manner  in  which  pay  patients,  or 
those  not  sent  to  the  hospital  by  order  of  bhe  probate  court,  are 
to  be  admitted  to  the  hospital.  Admission  of  pay  patients  to  the 
state  hospitals  is  provided  for  in  sections  9323  to  9327#  R.S.  Mo. 
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1939.  Application  for  the  admission  of  such  a patient  is  made 
to  the  superintendent  of  the  hospital  and  the  probate  court  has 
no  duties  whatever  in  connection  with  committing  a pay  patient. 

It  is  the  duty  of  the  person  by  whose  direction  the  patient  is 
sent  to  the  hospital  to  deliver  such  patient  to  the  hospital. 

We  find  no  statutes  imposing  upon  the  sheriff  the  obligation  to 
take  into  his  care  anddcustody  any  person  to  be  conveyed  to  a 
state  hospital  unless  the  patient  is  dangerous  in  the  community 
or  has  been  charged  with  or  convicted  of  a crime  or  has  escaped 
from  a state  hospital.  You  do  not  indicate  in  your  request  for 
an  opinion  that  such  circumstance  has  arisen  here. 

We  do  not  find  any  statute  which  requires  the  sheriff  to 
convey  a pay  patient  to  the  state  hospital  except  under  the  cir- 
cumstances cit§d  above.  If  the  person  by  whose  direction  appli- 
cation is  made  to  the  superintendent  of  the  hospital  for  the  ad- 
mission of  a pay  patient  fails  to  convey  such  patient  to  a hos- 
pital and  employs  another  person  to  perform  that  task  the  person 
so  employed,  whether  the  Sheriff  or  any  other  person,  shall  de- 
termine the  amount  of  the  charge  for  such  3ervide  as  an  independent 
agreement  between  such  persons.  It  is  not  a charge  or  fee  coming 
to  the  sheriff  by  virtue  of  his  office,  and  no  statute  established 
the  rate  the  sheriff  or  any  other  person  employed  to  convey  a pay 
patient  to  a state  hospital  shall  charge.  The  sheriff  or  other 
person  so  employed  would  not  report  such  employment  or  services 
or  charges  thereforeto  the  probate  court,  not  to  the  county  court 
because  it  is  in  the  nature  of  private  employment  rather  than  a 
duty  of  his  office. 

Of  course,  if  there  were  some  extenuating  circumstance  such 
as  the  patient  being  in  the  custody  of  the  sheriff  because  of  a 
criminal  conviction  or  because  he  has  escaped  from  a state  in- 
stitution then  the  sheriff  would  be  obligated  to  convey  such  pa- 
tient to  the  hospital.  You  do  not  disclose  such  a circumstance 
has  arisen  in  the  problem  cited  by  you,  and  we  have  assumed  in 
rendering  this  opinion  that  your  case  is  one  in  which  some  per- 
son has  requested  the  superintendent  of  a state  hospital  to  ad- 
mit a pay  patient  and  that  neither  the  probate  court  nor  the 
sheriff  have  any  official  connection  with  such  admission  by  vir- 
tue of  their  office. 

If  the  condition  of  the  pay  patient  is  such  as  to  authorize 
his  or  her  confinement  for  his  or  her  safety  and  the  safety  of 
persons  and  property  of  others,  then  the  probate  court  could  order 
the  pay  patient  confined,  at  least  temporarily.  Such  temporary 
confinement  could  be  within  a state  hospital  with  the  transporta- 
tion to  be  made  by  such  person  or  persons  as  may  be  designated 
by  the  probate  court,  and  the  expense  of  such  transportation  charged 
to  the  estate  of  the  pay  patient  in  probate  court  as  part  of  the 
costs  on  the  hearing  of  the  sanity  of  the  pay  patient.  You  do  not 
indicate  in  your  letter  that  this  was  the  situation,  however. 
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CONCLUSION . 

It  is  the  duty  of  the  sheriff  or  other  person  named  in  the 
order  of  the  probate  court  to  convey  a county  patient  to  a state 
hospital  for  the  Insane.  The  clerk  or  judge  of  the  probate  court 
may  authorize  one  or  more  assistants  to  be  employed.  The  sheriff 
or  other  person  and  the  assistant  shall  be  allowed  the  sums  speci- 
fied in  R.  S.  Mo,  1939*  Sec.  9355*  for  conveying  a patient  to  a 
state  hospital  who  has  been  committed  as  a county  patient  by  the 
probate  court. 

No  statute  charges  the  sheriff  with  the  duty  of  conveying  a 
patient  to  a state  hospital  by  virtue  of  his  office  nor  fixes  any 
fee  therefor  unless  the  sheriff  shall  for  some  other  cause  have 
the  patient  in  his  care  or  custody,  such  as  a patient  found  to  be 
dangerous  in  the  community,  or  one  who  has  been  charged  with  or 
convicted  of  a crime  or  has  escaped  from  a state  hospital.  It  is 
the  duty  of  the  person  requesting  admission  of  the  pay  patient 
to  the  state  hospital  to  convey  such  patient  to  the  hospital.  If 
such  person  employs  the  sheriff  or  any  other  person  to  transport 
a patient  to  the  state  hospital  the  charges  made  for  such  services 
must  be  by  agreement  between  the  parties;  the  statutes  fix  no  charge 
payable  to  the  sheriff  by  virtue  of  his  office,  unless  the  sheriff 
shall  for  some  other  cause  have  such  patient  in  his  care  or  custody 
as  Indicated  above.  The  fee  or  charge  collected  for  transporting  a 
pay  patient  to  a state  institution  admitted  on  application  to  the 
superintendent  of  the  institution  should  not  be  reported  to  the  pro- 
bate court.  If  the  condition  of  the  pay  patient  warrants  temporary 
confinement  to  safeguard  the  insane  person  and  the  person  and  property 
of  others,  then  the  probate  court  could  order  temporary  confinement 
and  transportation  expenses  would  be  charged  to  the  estate  of  the  pay 
patient  in  probate  court  as  part  of  the  costs  on  the  hearing  of  the 
sanity  of  the  pay  patient. 


Respectfully  submitted. 


JOHN  E.  MILLS, 

Assistant  Attorney-General 

APPROVED: 


J.HsYWylor 

Attorney-General 


LOTTERY:  Such  an  enterprise  contains  three  elements:  con 
sideration,  chance  and  prize,  and,  therefore,  is 
a lottery. 


November  22,  19^0  / 


Board  of  Police  Commissioners 
Kansas  City  6,  Missouri 

Attention:  Mr.  Jack  K.  Ellis,  Secretary 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  reads: 

"A  questionable  practice  concerning  coin 
operated  machines  in  licensed  liquor 
establishments  has  recently  developed  in 
Kansas  City.  Tavern  patrons  attaining  a 
certain  score  on  the  machines  become 
eligible  for  a prize  or  prizes  awarded 
after  a certain  period  as  a result  of  a 
drawing  held  in  the  establishment. 

"The  Police  Department,  after  receiving 
several  complaints,  requested  opinions 
from  the  City  Counselor »s  office  and  the 
Director  of  Liquor  Control  concerning  the 
legality  of  such  a practice.  Enclosed  is 
a copy  of  an  opinion  by  Henry  Arthur,  an 
Assistant  City  Counselor,  directed  to  Mr. 

Fred  R.  Johnson,  Director  of  Liquor  Con- 
trol of  Kansas  City,  Missouri,  under  date 
of  November  9#  1950 • The  Board  of  Police 
Commissioners  respectfully  requests  your 
advice  on  the  opinion  in  order  to  ascer- 
tain if  the  practice  conflicts  in  any  way 
with  the  state  law.” 

The  law  is  well  established  in  this  state  that  it  is 
illegal  to  operate  a lottery.  However,  sometimes  it  becomes 
difficult  to  determine  just  what  constitutes  a lottery. 

Section  39*  Article  III  of  the  Constitution  of  Missouri, 
19145#  is  a specific  prohibition  against  the  General  Assembly 
passing  any  law  legalizing  a lottery.  It  reads  in  part: 
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"The  general  assembly  shall  not  have  power* 
******** 

"(9)  Authorization  of  Lotteries  or  Gift 
Enterprises.  -»  To authorize  lotteries  or 
gift  enterprises  for  any  purpose,  and 
shall  enact  laws  to  prohibit  the  sale  of 
lottery  or  gift  enterprise  tickets,  or 
tickets  in  any  scheme  in  the  nature  of  a 
lottery;  (Sec.  10,  Art.  XIV,  Const,  of 

1875)" 

The  General  Assembly,  Implementing  the  foregoing  mandate 
of  the  people,  enacted  Section  itfOlj.,  Mo.  R.S.A.,  which  reads: 

"If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  or  establishing, 
any  lottery,  gift  enterprise,  policy  or 
scheme  of  drawing  in  the  nature  of  a lot- 
tery as  a business  or  avooation  in  this 
state,  or  shall  advertise  or  make  public, 
or  cause  to  be  advertised  or  made  public, 
by  means  of  any  newspaper,  pamphlet,  cir- 
cular, or  other  written  or  printed  notice 
thereof,  printed  or  circulated  in  this 
state,  any  such  lottery,  gift  enterprise, 
policy  or  scheme  or  drawing  in  the  nature 
of  a lottery,  whether  the  same  is  being 
or  is  to  be  conducted,  held  or  drawn  within 
or  without  this  state,  he  shall  be  deemed 
guilty  of  a felony,  and,  upon  conviction, 
shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  two  nor 
more  than  five  yoars,  or  by  imprisonment 
in  the  county  jail  or  workhouse  for  not 
less  than  six  nor  more  than  twelve  months." 

It  is  well  established  in  this  state  that  the  elements  of 
a lottery  are  (1)  consideration,  (2)  prize  and  (3)  chance.  In 
State  ex  inf.  McKittrick  v.  Globe  Democrat  Publishing  Company, 
3lp.  Mo.  862,  110  S.W.  (2d)  705,  l.o.  713,  the  court  said: 

"The  elements  of  a lottery  are:  (l)  Con- 
sideration; (2)  prize;  (3)  chance.  * * * " 

See  also  State  v.  Emerson,  318  Mo.  633,  1 S.W.  (2d)  109, 
l.c.  Ill,  Point  3* 
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Therefore,  in  view  of  the  foregoing  decisions.  It  is 
necessary  that  all  three  elements  hereinabove  enumerated  be 
present  in  any  single  enterprise  for  it  to  be  declared  a 
lottery.  The  absence  of  any  one  element  will  take  it  out  of 
that  classification. 

We  have  read  the  enclosed  copy  of  an  opinion  rendered 
by  the  City  Counselor  of  Kansas  City,  Missouri,  wherein  after 
discussing  the  common  lottery  of  purchasing  a ticket  with  a 
number  thereon  and  thereafter  a drawing  is  held  and  the  one 
holding  the  lucky  number  wins  a prize  and  stating  that  is  all 
the  purchaser  gets,  the  ticket  and  a chance,  he  states:  "The 
procedure  which  you  describe  in  your  letter  apparently  differs 
from  a common  lottery  for  the  reason  that  a purchaser  placing 
his  coin  in  an  amusement  machine  at  least  buys  the  pleasure  of 
playing  the  machine  and  secures  relaxation  or  amusement  by  so 
doing,"  He  then  concludes:  "The  mere  fact  that  the  winner  is 
determined  by  chance  would  not  in  our  opinion  make  this  enter- 
prise a lottery." 

If  the  only  element  involved  in  this  enterprise  were 
chance,  we  would  agree  frith  the  conclusion  reached  by  the  City 
Counselor.  However,  as ( we  read  your  request,  there  are  two 
other  elements  included  in  said  enterprise  making  a total  of 
three  elements,  which  is  all  the  law  requires  under  the  fore- 
going decisions  of  the  Supreme  Court  of  this  state  to  consti- 
tute a lottery,  and,  therefore,  we  regret  to  have  to  disagree 
with  the  opinion  of  the  City  Counselor.  We  must  hold  that 
such  an  enterprise  does  constitute  a lottery. 

An  analogous  enterprise  to  the  one  herein  under  consider- 
ation is  where  one  attends  the  picture  show  on  bank  night.  All 
he  purchases  is  a ticket  at  the  regular  price  to  enjoy  the 
feature  picture  and  he  sees  the  show.  However,  by  so  doing, 
he  also  is  entitled  to  a chance  to  win  a prize  in  addition  to 
seeing  said  show.  This  is  commonly  referred  to  as  bank  night 
at  the  picture  show.  The  courts  have  repeatedly  held  that  the 
payment  for  said  ticket  to  see  the  show  constitutes  a consider- 
ation and,  along  with  chance  and  prize  which  cannot  be  denied 
in  such  an  enterprise,  makes  it  a lottery.  In  State  v.  McEwan, 
3i|3  Mo.  213,  120  S.W.  (2d)  1098,  l.c.  1100,  the  court,  in 
holding  that  bank  night  is  a lottery,  said: 

" * * ■»  Courts  have  uniformly  held  that 
the  scheme  of  'bank  night*  is  a lottery 
when  the  participants  therein  are  limited 
to  those  purchasing  tickets  to  the  theater. 

Respondent  concedes  that  to  be  the  law.  * * " 
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In  the  case  of  State  v.  Emerson,  supra,  the  Supreme 
Court  had  before  it  a scheme  or  a device  whereby  a furniture 
company  sold  contracts  for  $55*00  each  to  be  paid  on  equal 
installments  of  $1.00.  Each  week  a drawing  was  held  and  the 
holder  of  a winning  number  received  $55*00  worth  of  furniture 
without  further  payment.  The  persons  who  did  not  win  any  of 
the  drawings  still  received  $55*00  worth  of  furniture  in  pay- 
ment of  a like  amount.  The  court  held  that  the  payment  of 
the  weekly  installments  was  consideration  even  though  the 
person  in  winning  in  the  weekly  drawing  received  a full  value 
for  the  money  paid  in.  In  the  instant  case,  the  party  pur- 
chases for  a nickel  a right  to  play  a game  for  a high  score 
and  he  also  has  the  pleasure  of  playing  and  operating  said 
machine.  However,  as  in  the  case  just  cited,  he  is  likewise 
entitled  to  a drawing  and,  if  lucky,  a prise. 

Also  see  Featherstone  v.  Independent  Service  Station 
Association,  (Texas  Civil  Appeals)  10  S ,W.  (2d)  I2I4.;  Retail 
Section  of  Chamber  of  Commerce  v.  Kieck,  128  Neb.  13,  257 
N.W*  lj.93;  People  v.  Bloom,  22 7 N.Y.  Sup.  225,  (reversed  on 
other  grounds),  24-8  N.Y.  582,  162  N.E.  533* 

In  view  of  the  foregoing  constitutional  and  statutory 
prohibitions  in  this  state  against  operating  lotteries,  namely, 
Section  ^9,  Article  III,  Constitution  of  Missouri,  1945,  and 
Section  ^704,  Mo.  R.S.A.,  and  the  decisions  quoted  defining  a 
lottery,  it  is  apparent  in  this  instance  that  the  purchaser, 
in  dropping  a nickel  in  the  machine,  is  not  only  the  benefi- 
ciary of  the  pleasure  of  operating  said  machine,  but  likewise 
the  beneficiary  of  the  holder  of  a chance  on  a prize.  This 
constitutes  a consideration  and  the  drawing  to  be  held  clearly 
constitutes  a chance,  and  it  is  undisputed  as  to  there  being 
a prize  for  the  lucky  holder  of  the  number  drawn,  so  this 
enterprise  definitely  contains  all  three  elements— consider- 
ation, chance,  and  last  but  not  least,  a prize. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
such  an  enterprise  contains  all  three  elements  of  a lottery 
as  heretofore  defined  by  the  courts  of  this  state,  namely. 
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consideration,  chance  and  prize,  and  anyone  operating  such, 
an  enterprise  directly  violates  Section  39,  Article  III  of 
the  Constitution  of  Missouri,  1945,  and  Section  4-704,  Mo. 
R.S.A.,  and  Is  subject  to  prosecution  for  a felony. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED; 


Attorney  General 
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payment  to  incximbent^who  holds  over  under  action  brought 
by  himself  in  circuit  court  relieves  county  of  liability 
for  further  payment  after  Supreme  Court  holds  incumbent 
not  entitled  to  office. 


December  14-#  1950 


Honorable  E,  W,  Collinson 
Prosecuting  Attorney 
Greene  county 
Springfield,  Missouri 

Dear  Sir: 
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We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"The  following  question  has  arisen 
in  this  office  in  relation  to  the 
following  set  of  facts: 

✓ 

"In  the  election  of  19^8,  A.  W.  Chilcutt 
was  elected  Judge  of  the  Second  District 
of  the  County  Court  of  Greene  County, 

Missouri.  At  a later  time,  there  was  a 
suit  filed  in  which  judge  Chilcutt  was 
kept  from  being  seated  as  Judge  and  judge 
Denny  Pickel  continued  to  draw  his  pay 
even  though  he  had  not  been  elected.  Judge 
Chilcutt  was  kept  out  of  office  for  five 
months  and  three  days  for  which  he  did  not 
get  paid. 

"In  the  case  of  State  ex  rel.  Chilcutt  v. 

Thatch  221  S.W.  (2)  I72!,  It  was  decided 
that  Judge  Chilcutt  had  the  right  to  hold 
this  seat  and  that  Judge  Pickel  never 
had  any  such  right,  judge  Chilcutt  has 
never  been  paid  for  the  time  which  he  was 
kept  out  of  of floe,  and  the  question  now 
is  whether  or  not  the  County  Court  of 
Greene  county  can  pay  him  for  that  salary 
which  is  due  him.  It  appears  that  a Judgment 
against  Pickel  is  no  good  and  judge  Chilcutt 
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will  never  collect  the  unpaid  salary 
unless  paid  by  the  County  Court." 

Examination  of  the  opinion  of  the  Supreme  Court  in 
the  case  of  State  ex  rel.  v.  Thatch,  referred  to  in  your 
opinion  request,  reveals  that  Judge  Pickel  on  November  23# 

1946,  after  Judge  Chilcutt  had  received  the  larger  number 
of  votes  at  the  November  election  filed  an  action  for 
declaratory  Judgment  against  Chilcutt  and  the  county  clerk 
praying  for  an  injunction  prohibiting  the  issuance  of  a 
certificate  of  election  to  Chilcutt  on  the  ground  that 
Chilcutt 's  nomination  had  not  been  in  accordance  with  lav. 

The  trial  court  issued  a temporary  injunction  enjoining  the 
county  clerk  from  certifying  Chilcutt *s  name  as  the  person 
elected.  The  Supreme  Court  held  that  the  circuit  court  had 
no  jurisdiction  to  enter  any  order  enjoining  the  issuance 
of  the  certificate  of  election  and  dissolved  the  injunction. 

The  court  held  that  any  objection  to  JUoge  Chilcutt »s  nomination 
must  have  been  taken  in  accordance  with  Section  11599*  Missouri 
R.S.A.,  and  that  in  the  absence  of  any  action  under  said 
section  no  action  could  be  maintained  in  the  circuit  court. 

In  the  case  of  State  ex  rel.  Gallagher  v.  Kansas  City, 

319  Mo.  705*  7 S.W.  (2d)  357*  the  Missouri  Supreme  Court 
adopted  the  majority  rule  in  this  country  to  the  effect  that 
payment  to  a de  facto  officer  is  a defense  to  an  action 
brought  against  the  governmental  agency  paying  the  salary 
by  a de  jure  officer  who  has  been  held  entitled  to  the  office, 
in  that  case  the  Missouri  Supreme  Court  stated  at  7 S.W.  (2d) 

1.  c.  366: 


" * * ■»  The  overwhelming  weight  of 
authority  elsewhere  is  to  the  effect 
that  payment  of  salary,  or  fees,  to 
a de  facto  officer,  holding  under 
color  of  title,  discharges  the  munici- 
pality from  further  liability  for  the 
money  so  paid,  when  suit  is  brought 
by  the  de  Jure  officer.  We  have  read 
every  opinion  on  both  sides  of  this 
question  (a  long  and  tedious  work), 
and  have  no  hesitancy  in  saying  that 
such  rule  has  support  of  all  the 
well-reasoned  cases.  The  rule  is  well 
grounded,  not  only  on  the  great  number 
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of  cases  asserting  It,  but  on  the  reasons 
assigned.  Relator  cannot  recover  the 
salary  sought  in  this  case  under  this  rule." 

Missouri  cases  have  likewise  held  that  persons  holding 
over  after  the  expiration  of  their  terms  pursuant  to  a 
constitutional  provision  such  as  that  found  in  Missouri 
(Article  VII,  Section  12,  Constitution  of  Missouri,  19l|.5) 
are  de  facto  officers.  (State  ex  rel.  city  of  Republic 
v.  Smith,  3^5  Mo.  1158#  139  S.W.  (2d)  929. ) Of  course, 
in  the  present  case  Judge  Pickel  held  over  by  virtue  of 
the  injunction  issued  by  the  circuit  court  which  the 
Supreme  Court  held  the  circuit  court  had  no  authority  to 
issue.  However,  we  find  no  cases  which  distinguish 
between  holding  over  in  the  absence  of  qualification  of 
a successor  for  reasons  not  within  the  control  of  the 
holder  of  the  office,  and  cases  in  which  qualification 
is  prevented  by  action  of  the  holder  which  was  the  case 
here.  The  circuit  court  had  enjoined  the  issuance  of  the 
certificate  of  election  and  under  the  rule  laid  down  by 
the  supreme  Court  in  the  Gallagher  case,  supra,  we  feel 
that  payment  to  Pickel  discharged  the  obligation  of  the 
county. 

The  Missouri  courts  have  recognized  an  exception  to 
the  rule  laid  down  in  the  Gallagher  case  in  cases  where 
payment  to  the  de  facto  officer  is  not  made  in  good  faith. 
In  the  case  of  Luth  v.  Kansas  City,  203  Mo.  App.  110,  218 
S.W.  901,  the  Kansas  City  Court  of  Appeals  held  that  under 
the  facts  of  the  case  payment  to  the  de  facto  officer  had 
not  been  made  in  good  faith,  and,  therefore,  the  de  jure 
officer  was  entitled  to  recover  from  the  city.  The  court 
in  this  case  discussed  the  matter  as  follows  at  218  S.W., 

1.  c.  902i 


”Now  did  the  city  act  in  good  faith 
when  it  paid  the  salary  to  Polk  the 
de  facto  clerk?  Undoubtedly  it  did 
not.  It  Is  enough  to  condemn  the  city 
that,  knowing  the  question  which  of 
the  two  claimants  was  the  legal  one 
was  then  pending  in  the  Supreme  Court, 
it  undertook,  on  the  11th  of  May,  1912, 
to  have  the  appeal  dismissed,  and  suc- 
ceeded in  doing  so;  but  that  court  on 
the  21st  of  May  had  its  attention  called 
to  probable  injustice,  and  reinstated 
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the  case.  Plaintiff  notified  the  city 
on  May  l6th  that  he  would  file  a motion 
in  the  Supreme  Court  to  set  aside  the 
dismissal,  and  this  motion  was  in  fact 
filed  on  May  21st,  and  the  court  shortly 
thereafter  decided  that  plaintiff  was 
the  legal  claimant.  We  find  that,  with 
this  action  of  the  city  and  plaint iff *s 
objections,  it,  on  the  next  day  after 
plaintiff  filed  his  application  in  the 
Supreme  Court,  paid  Fclk  the  back  salary 
of  $1,183>  in  a lump  sum,  ■*  * 

The  court  concluded  at  218  S.W.  1.  c.  903: 

"When  it  is  said  that  the  city  did  not 
act  in  good  faith  when  it  paid  Polk, 
it  is  not  meant  that  the  municipal 
officers  took  such  action  with  evil  or 
dishonest  intent,  but  that  with  knowledge 
of  the  situation,  as  we  have  explained, 
after  having  protected  itself  by  with- 
holding the  salary  from  both  claimants, 
it  withdrew  that  protection  by  assuming 
to  decide  in  favor  of  the  wrongful 
claimant,  pending  a settlement  of  the 
controversy  by  the  court,” 

Of  course,  we  have  no  knowledge  of  the  facts  of  the 
present  xaatter  other  than  as  set  out  in  the  report  of  the 
case  of  State  ex  rel.  Chilcutt  v.  Thatch,  supra.  Whether 
or  not  there  was  any  bad  faith  involved  in  the  payment  to 
Pickel  would  be  a matter  of  fact. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
Greene  County  by  paying  salary  to  Judge  Pickel  of  the  Greene 
County  Court  is  relieved  from  any  obligation  to  make  payment 
to  judge  Chilcutt  when  Judge  Pickel  had  retained  the  office 
by  holding  over  after  the  expiration  of  his  term  by  virtue 
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of  an  action  uhich  he  originated  in  the  circuit  court, 
although  the  Supreme  Court  of  Missouri  subsequently  held 
that  judge  Pickel  was  not  entitled  to  the  relief  granted 
in  the  circuit  court,  and  that  judge  Chilcutt  was  entitled 
to  the  office  of  county  judge. 


Respectfully  submitted. 


APPROVED: 


ROBERT  R.  wELBORN 

Assistant  Attorney  General 
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Pines  In  Seagram  Anti -Trust  Case  go  Into  general  revenue 


February  2,  1950 


Honorable  R.  E.  Copher 
Collector  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  Is  as  follows: 

"I  am  In  receipt  of  a check  in  the  amount 
of  $42,500.00  from  the  Clerk  of  the  Supreme 
Court  covering  the  Pines  in  the  case  of 
the  State  of  Missouri  against: 

Seagram-Distillers  Corporation 
All-State  Distributors,  Inc. 

Stickney-Hoelscher  Cigar  Company  and 
McKesson  and  Robbins,  Inc. 

"I  am  unable  to  determine  what  disposition 
should  be  made  of  these  funds;  that  is,  what 
fund  they  should  be  credited  to." 

The  fines  mentioned  in  your  opinion  request  were  imposed  by 
the  Supreme  Court  of  Missouri  in  the  case  of  State  of  Missouri  on 
the  information  of  J.  E.  Taylor,  Attorney  General,  Relator,  v. 
Seagram-Distillers  Corporation,  et  al..  Respondents. 

The  information  filed  in  this  matter  contained  the  following: 

"Comes  now  J.  E.  Taylor,  Attorney  General  of 
the  State  of  Missouri,  who  prosecutes  this 
action  in  behalf  of  the  State  of  Missouri 
and  causes  the  Court  to  understand  and  be 
informed  as  follows: 

"1 . This  information  in  the  nature  of  quo 
warranto  is  filed  and  these  proceedings 
instituted  as  an  original  action  before 
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this  court  under  and  by  virtue  of  Chapter 
4-3 » Article  I,  Seotlon  8307,  Revised 
Statutes  of  Missouri,  1939*  and  charges 
violations  of  Sections  0301,  330 2 and 
8303  of  said  Chapter  l|3»  Article  I,  as 
hereinafter  more  fully  set  out." 

The  Respondents  are  charged  in  the  information  with  having 
entered  into  a combination  to  control  the  price  at  which  Seagram 
Liquor  products  are  sold  in  the  State  of  Missouri.  The  informa- 
tion specifically  charged  that  the  respondents  "offended  against 
the  laws  of  the  State  of  Missouri  and  more  particularly  Sections 
83OI,  8302  and  8303*  R.  S.  Missouri,  1939*  and  have  thereby 
wilfully  abused  and  misused  their  rights,  authority,  privileges 
and  franchises  to  the  Injury  of  the  people."  The  decree  of  the 
court  oon tains  the  following: 

"WOW,  THEREFORE,  before  the  taking  of  any 
testimony  herein  and  pursuant  to  a stipula- 
tion and  agreement  among  all  the  parties 
hereto,  it  is  hereby  ORDERED,  ADJUDGED  AWD 
DECREED  as  follows: 

"1.  That  respondents,  and  each  of  them,  are 
hereby  ousted  from  the  practice  of  so  exer- 
cising their  respective  franchisee,  privileges, 
rights  and  licenses  bestowing  upon  them  the 
right  to  engage  in  the  business  of  buying 
and  selling  intoxicating  liquor  within  the 
State  of  Missouri  in  such  a manner  as  to 
create  or  enter  into  agreements  or  combina- 
tions to  regulate,  control  or  fix  the  resale 
price  at  which  said  intoxicating  liquor  pro- 
ducts are  sold  at  wholesale  or  retail  within 
the  State  of  Missouri,  and  from  the  practice 
of  enforcing  said  agreements  to  so  regulate, 
control  or  fix  prices  in  any  manner  or  means 
whatsoever. 

"2.  That  the  respondent,  Seagram-Dis tillers 
Corporation,  for  lbs  violation  of  the  laws  of 
this  State,  as  alleged,  be  fined  in  the  sum 
of  Thirty- five  Thousand  ( 35,000.00)  Dollars." 

Fines  are  similarly  assessed  against  All-State  Distributors, 
Incorporated,  in  the  amount  of  Twenty- five  Hundred  ($2500.00) 
Dollars)  Stlokney-Hoelscher  Cigar  Company,  in  the  amount  of 
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Twenty- fire  Hundred  ($2500.00)  Dollars;  and  McKesson  and 
Robbins , Incorporated,  in  the  amount  of  Twenty- five  Hundred 
(#2500,00)  Dollars. 

The  question  in  the  handling  of  this  money  arises  by  reason 
of  the  prorision  of  Section  7 of  Artiole  IX  of  the  Constitution 
of  Missouri,  19^5,  that  "the  clear  proceeds  of  all  penalties,  for- 
feitures and  fines  collected  hereafter  for  any  breaoh  of  the  penal 
laws  of  the  state,  » « e shall  be  distributed  annually  to  the 
schools  of  the  several  counties  according  to  law,"  The  Supreme 
Court  recently  considered  the  application  of  this  provision  in  the 
case  of  New  Franklin  School  District  v.  Bates,  et  al..  No,  1|1308, 
decided  January  9#  1950,  In  that  case  the  problem  considered  was 
whether  or  not  the  constitutional  provision,  above  referred  to, 
controlled  the  distribution  of  a fund  of  *2,090,000,  paid  to  the 
Clerk  of  the  Supreme  Court  by  certain  insurance  companies  pursuant 
to  a Judgment  entered  by  the  Supreme  Court  in  the  case  of  State 
on  inf.  Taylor  v,  American  Insurance  Company,  et  al.,  355  Mo.  1053* 
200  S,V,  (2d)  1,  In  the  New  iranklin  case  opinion,  the  court  des- 
cribed the  action  in  which  the  fines  were  levied  as  follows  1 

"Respondents  offered  in  evidence  the  plead- 
ings and  judgment  in  the  case  of  State  on 
inf.  Taylor  v.  American  Ins,  Co.,  supra,  the 
cause  in  which  the  fund  was  collected.  There 
la  no  dispute  as  to  the  type  and  kind  of 
action.  It  was  in  the  nature  of  quo  warranto 
and  the  issues  presented  clearly  appear  from 
the  opening  paragraphs  of  the  opinion  of 
this  court.  The  court  found  that  'the  said 
respondents,  and  each  of  them,  did  enter 
into  a conspiracy  to  cheat  and  defraud,  their 
policyholders  and  the  State  of  Missouri,  and 
did  bribe  the  Superintendent  of  Insurance 
of  the  State  of  Missouri  to  compromise  and 
settle  certain  litigation  effecting  insurance 
rates  in  Missouri,  and  to  recover  certain 
Impounded  funds  in  rate  litigation  and  to 
approve  a new  schedule  of  insurance  rates, 
all  as  charged  in  the  information  filed; 

(and)  that  said  acts,  of  the  respondents  as 
set  out  constitute  an  abuse  and  misuse  of 
their  corporate  franchises  to  do  business 
1 in  this  State.'  It  was  considered  and 

adjudged  by  the  court  that  each  of  the  res- 
pondents 'for  such  abuse  and  misuse  of  its 
corporate  franchise'  should  pay  as  a penalty 
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a fine  in  the  sum  therein  specified. 

( 20 J (2d)  1,  49  at  seq.) 

' 

"The  action  was  instituted  by  the 
Attorney  General  by  virtue  of  his  office , 
upon  his  own  information,  in  the  exer- 
else  of  his  coauion  law  powers.  * * 

"The  action  was  essentially  based  upon 

a breach  of  the  Implied  contract  of  each 

of  the  several  respondent  corporations 

with  the  State.  The  nature  of  the  action 

was  fully  discussed  and  determined  in  the 

opinion  of  this  court  and  authorities 

were  cited,  wee"  (Underscoring  ours.) 

The  court  further  stated t 

"It  is  clear  we  think  from  the  authorities 
we  have  cited,  supra,  that  the  right  of 
this  court  to  impose  the  penalties,  for- 
feitures, or  fines,  which  were  imposed  and 
collected  in  the  oase  of  State  on  inf. 

Taylor  v.  American  Ins.  Co.,  supra,  for 
a breach  of  the  implied  contracts  of  the 
Insurance  companies  with  the  state,  were 
not  based  upon  any  statutory  enactments 
authorising  the  imposition  and  collection 
of  such  fines  and  penalties.  The  proceed- 
ing was  not  a statutory  action  for  the 
assessment  and  collection  of  fines  and 
penalties  prescribed  by  law,  nor  an  action 
to  recover  a statutory  fine  or  penalty. 

It  was  a common  law  ac  tlon  for  the  breach 
oT  Implied  contracts  wl th~the  state. 
penalties  were  asaes-nad,  but  they  were  not 
the  penalties'  provided  by  any  penal'  laws. 

(Underscoring  ours.) 

The  court  concluded  as  follows! 

"We  hold  that  the  words  » penal  laws  of  the 
state*  as  used  in  Sec.  7 Art.  IX  of  the 
present  Cons fcTtuiion  reTer  to  ITFa'Eutory 
e.q  act  .e  . t a f Ixing  o r providin',,  for  Venal  ties. 


Honorable  R.  S.  Copher 
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forfel  t\pes  and  fines  and  for  their  assess* 
ment  and  collection.'  The  disposition  of  the 
fund  in  question  was  not  controlled  by  Sec# 

7,  Art.  IX,  supra.  If  otherwise  applicable, 
because  It  was  not  collected  for  a breach 
of  the  'penal  laws'  of  the  state,  but  was  a 
penalty,  forfeiture  or  fine  Imposed  and  col- 
lected for  the  breach  of  the  Implied  con- 
tracts of  the  several  corporations  with  the 
state,  as  ruled  In  the  case  of  State  on  Inf. 

Taylor  v.  American  Ins.  Co.,  supra ." 

(Underscoring  ours.) 

The  nature  of  actions  for  enforcement  of  the  Anti-Trust  Laws 
of  this  state  has  been  discussed  on  several  occasions  by  the 
Supreme  Court.  In  the  case  of  State  ex  Inf.  v.  Standard  Oil  Com- 
pany, 210  Mo.  1,  at  1.  c.  347,  the  following  Is  found:  (The  court 
was  discussing  and  quoting  from  the  case  of  State  ex  Inf.  v. 
Equitable  Loan  and  Investment  Company,  1 1\2  Mo.  3 23) 

"Continuing,  In  the  discussion  of  the  propo- 
sition as  to  whether  or  not  an  Information  In 
the  nature  of  a quo  warranto  could  be  sus- 
tained against  a corporation  for  misuse  and 
abuse  of  Its  franchise  by  reason  of  Its 
failure  to  comply  with  a statute,  when  the 
Legislature  had  prescribed  certain  penalties 
to  be  Imposed  In  other  proceedings  for  such 
violation,  he  said: 

"'And  the  jurisdiction  of  this  court  In 
this  regard  being  conferred  by  the  Constitu- 
tion, It  Is  beyond  the  power  of  the  Legisla- 
ture to  take  It  away,  and  It  will  not  be 
Intended  that  a legislative  enactment  was 
designed  to  take  such  Jurisdiction  away, 
although  such  enactment  should  confer 
another  and  distinct  remedy  upon  some 
Inferior  court  or  board,  e « e In  conse- 
quence of  this  well-recognized  principle, 
sections  7 And  G of  the  Laws  of  1695* 
pages  31  and  32  In  relation  to  the  duties 
of  the  supervisor  of  building  and  loan 
associations,  to  institute  proceedings  in 
the  circuit  court  against  a delinquent 
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building  and  loan  association,  and  that 
such  proceeding  shall  be  conducted  by  the 
Attorney-General,  cannot  abate  the  Juris- 
diction conferred  on  this  court  by  the 
Constitution  nor  deprive  the  Attorney- 
General  of  his  common  law  and  inherent 
powers  to  file  ex-offlolo  informations, 
as  in  the  present  instance.' 

* • 

"The  statute  under  which  the  respondent 
in  the  case  Just  mentioned  was  organized 
and  doing  business  imposed  upon  it  certain 
penalties  for  violating  such  statutes; 
and  also  provided  that  if  any  such  company 
should  violate  the  provisions  of  its 
charter  or  laws  of  the  State,  the  super- 
visor of  building  and  loan  associations 
'shall  institute  proceedings  in  the  cirouit 
court  of  the  city  or  county  in  which  such 
association  has,  or  had,  its  principal 
office,  to  enjoin  or  restrain  such  asso- 
ciation from  the  further  prosecution  of 
its  business,  either  temporarily  or  per- 
petually, or  for  such  injunction  and  dis- 
solution of  such  association  und  the 
settling  and  winding  up  of  its  affairs,  or 
for  any  and  all  of  said  remedies  combined, 
as  the  supervisor  may  deem  necessary,' 

(R.  S.  1899,  secs  * 1385,  1392,  and  1393*) 


"It  is  thus  seen  that  those  sections  of  the 
statutes  are  just  as  full  and  explicit,  In 
oreecrlFing  penalties,  forTeTturea  and 
remedies  fortholr  violation  and  in  designa- 
ting the  court  In  which  those  penalties 
and^ rorTellui^s^rFTo^eninpose^iFTird- 
Judged,  as  are  the  anTl^Trust  laws  now 
under  conai deratl onl  But,  notwithstanding 
those  ample  at  amt  dry  provisions,  this 
court.  In  that  case,  held  that  an  Informa- 
tion InHEhe  nature  of  quo  war.anto^would 
e to  ouart  the  respondent  therein  of  Its 


rter  right's  for  vioiati 
7 ft  1 


ng  its  charter 

was~aTgo  held  cneFoln  that 

s court  derived  its  jurisdiction  from 


wers 
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It  of  that  jurisdiction,  by  express 
enactment'.  It  oouTd  noE  have  done  so, 
for  cheTeaaon  that  such  a statute 
would  be  unconstitutional  and  volcf." 

(Underscoring  ours.) 

The  court  further  stated  at  213  Mo.,  1.  c.  3 52: 

"It  la  thus  seen  that  a conoration  can 
so  offend  against  the  laws  of  the  State 
as  to  Justify  the  Attorney  General  In 
proceeding  against  it  by  Information  in 
the  nature  of  quo  warranto  to  forfeit 
its  corporate  franchise;  and  those 
offenses  may  be  against  the  common  law 
as  well  as  against  the  statute  laws  of 
the  State. 

"And  it  is  wholly  immaterial,  and  the 
corporation  cannot  justify  or  defend  its 
conduct  in  that  regard  by  a plea,  that 
suoh  conduct  was  a violation  of  the  crim- 
inal laws  of  the  State,  by  which  it  and 
its  offioers  and  agents  are  rendered 
amenable  to  the  penalties  and  punishments 
thereof. 

"In  other  words,  the  laws  of  the  State 
authorize  and  direct  the  Attorney-General 
to  institute  civil  proceedings  by  informa- 
tion in  the  nature  of  quo  warranto  against 
any  corporation  to  annul  it a charter  and 
forfeit  its  franchises  whenever  it  has 
by  misuser,  nonuser  or  usurpation  of 
power  so  conducted  itself  as  to  violate 
the  laws  of  its  being  or  the  criminal 
laws  of  the  State.  If,  upon  trial,  the 
corporation  is  found  guilty,  a decree  of 
forfeiture  must  go,  and  the  court  has 
the  power,  in  addition,  to  impose  penalties 
for  auch  violations  of  the  laws  as  it  may 
deem  proper.  This,  however,  does  not 
proceed  upon  the  theory  that  the  corporation 
has  been  guilty  of  a crime  and  that  it  ia 
being  punished  therefor;  but  upon  the  idea 
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that  there  is  an  implied  or  taoit  agreement 
on  the  part  of  every  corporation,  by  accept- 
ing its  charter  and  corporate  franchises, 
that  it  will  perform  its  obligations  and 
discharge  all  its  duties  to  the  public, 
and  that  by  failing  to  do  so  it  commits 
an  act  of  forfeiture  which  may  be  enforced 
by  the  State  in  the  manner  before  suggested. 

(State  ex  inf.  v.  Delmar  Jockey  Club,  200 
No.  1.  o.  70.) 

"In  addition  thereto  the  Legislature  has 
the  unquestionable  power  and  authority  to 
declare  the  acts  which  will  work  a forfeiture 
of  the  charter  shall  also  constitute  a crime, 
and  subject  the  corporation  and  its  agents 
and  servants  to  punishment  under  the  criminal 
laws  of  the  State.  # * 

"It  must,  therefore,  follow  from  what  has 
been  said,  that  IhTs  Is  not  a criminal  prosecu- 
tion as  contended  Yor  by  respondents;  nor  is 
the  'procedure  pTovIcfedf  or  in  section  b^7l. 

He vised  Statutes  the  exclusive  remedy 

available  to  the  slate  £o  correct  abuses 
and'  usurpation  of  powerjTVy  corporations  doing 
business  In  this  State.*  \ 

(Underscoring  ours.) 

In  the  case  of  State  ex  Inf.  v.  Arkansas  Lumber  Co.,  260 
Mo.  212,  at  1.  c.  291,  the  oourt  stated: 

"It  would  appear  then  that  we  have  in  this 
State  three  methods  of  proceeding  against 
violators  of  our  anti-trust  statutes:  (a) 
by  indictment  or  information  as  for  a felony 
(if  the  offender  be  a natural  person);  (b) 
by  bill  in  equity  to  'prevent  and  restrain, 
under  section  10303*  which,  jurisdiction 
attaching,  and  proof  being  made,  draws  to 
it  the  punishments  prescribed  by  section 
10304.;  and  (c)  actions  at  common  law  by 
informations  in  the  nature  of  quo  war  ran,  to, 
where  all  defendants  are  corporations . T7 
we  could  proceed  against  and  convict  for 
these  offenses  a natural  person  by  a proceed- 
ing in  quo  warranto,  we  could  not  punish  him." 


-8 
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In  the  present  situation  the  information  states  that  it  is 
brought  under  and  by  virtue  of  Section  8307*  R«  S.  Missouri, 

1939*  However,  it  charges  that  the  respondents  "wilfully  abused 
and  misused  their  rights,  authority,  privileges  and  franchises 
to  the  Injury  of  the  people."  The  prayer  asks,  among  other 
things : 

"(2)  That  the  respondents,  and  each  of 
them  severally,  be  excluded  from  all 
corporate  rights  and  privileges  under  the 
laws  of  the  State  of  Missouri,  and  their 
franchises,  rights,  authority,  license 
and  certificate  to  do  business  under  the 
laws  of  the  State  of  Missouri  be  declared 
forfeited,  and  that  each  and  all  of 
them  be  ousted  from  their  several  corporate 
franchises,  privileges,  license  and 
authority  to  do  business  under  the  laws 
of  this  state." 

(Compare  with  the  prayer  in  State  ex  inf. 
v.  Standard  Oil  Company,  218  Mo.  1.  c.  I4. 3.) 

The  action  was  an  original  proceeding  in  the  Supreme  Court. 
Section  I4.  of  Article  V,  Constitution  of  1945,  gives  the  Supreme 
Court  Jurisdiction  to  "issue  and  determine  original  remedial  writs." 

No  other  original  Jurisdiction  is  conferred  upon  the  Supreme  Court, 
and  inasmuch  as  they  assumed  Jurisdiction  of  the  Instant  matter, 
that  court  must  have  considered  the  action  to  have  fallen  within  the 
third  category  set  out  by  the  court  in  the  Lumber  Case,  supra. 

Such  is,  we  feel,  the  essential  nature  of  the  action  here  under 
consideration.  The  statement  in  the  information  that  the  aotion 
is  brought  under  Seotlon  Q307#  R.  S.  Missouri,  1939  » does  not,  we 
feel,  ehange  the  essential  nature  of  the  action  froci  a common  law 
proceeding  in  the  nature  of  quo  warranto  to  a statutory  proceeding. 

In  the  Standard  Oil  Case,  supra,  the  court  pointed  out  that  a 
statutory  provision  for  proceeding  against  a corporation  cannot 
abate  the  jurisdiction  conferred  on  the  Supreme  Court,  nor  deprive 
the  Attorney  General  of  his  common  law  and  Inherent  powers  to  file 
ex  officio  informations.  The  information  filed  in  this  case  is 
clearly  one  filed  by  the  Attorney  General  ex  officio. 

I 

Insofar  as  the  nature  of  the  action  is  concerned,  it  is  identical 
to  that  Involved  in  State  on  inf.  Taylor  v.  American  Insurance  Company 
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et  al.,  supra.  Both  were  common  law  actions  in  the  nature  of  quo 
warranto  filed  by  the  Attorney  General  by  virtue  of  his  common  law 
and  inherent  powers.  In  the  Standard  Oil  Case  the  court  clearly 
held  that  an  action  for  violation  of  the  Anti-Trust  Laws,  such  as  is 
herein  involved,  is  a common  law  action  in  the  nature  of  quo  war- 
ranto. In  the  New  Prmklln  Case,  supra,  the  oourt  described  the 
action  in  the  Insurance  Case  as  of  the  same  nature.  The  court  in 
the  New  Franklin  Case  relied  strongly  upon  the  decision  in  the 
Standard  Oil  Case  in  determining  the  nature  of  the  action.  The 
nature  of  the  action  here  involved,  and  that  involved  in  the 
Insurance  Company  Case,  being  the  same,  the  decision  in  the  New 
Franklin  Case,  as  to  whether  or  not  the  distribution  of  the  money 
in  question  is  controlled  by  Section  7 of  Article  IX  of  the  1945 
Constitution,  is  conclusive.  As  we  have  already  pointed  out, 
the  court  held  in  that  case  that  the  disposition  of  the  fund  was 
not  controlled  by  seotlon  7 of  Article  l\  of  the  Constitution  of 
Missouri,  1945* 

Inasmuch  as  that  constitutional  provision  does  not  control 
the  distribution  of  the  finds  in  question,  we  are  of  the  opinion 
that  they  should  be  deposited  in  the  general  revenue  fund  of  the 
state  to  be  handled  as  other  such  revenue.  As  part  of  the  general 
revenue  of  the  state,  one-third  thereof  should  be  set  aside  and 
placed  in  the  public  school  moneys  fund  under  Section  2.120  of 
House  Bill  No.  23,  Sixty-fifth  General  Assembly. 

In  the  New  ^ranklin  Case  the  court  held  that  one-fourth  of 
the  fund  Involved  should  be  placed  in  the  public  school  moneys 
fund  under  Section  3 of  Article  IX,  Constitution  of  Missouri,  194-5, 
whloh  requires  that  at  least  twenty-five  per  cent  of  state  revenue 
be  set  apart  for  support  of  the  free  public  schools.  The  Legisla- 
tive enactment  in  effect  at  the  time  of  the  reoelpt  of  that  money 
had  appropriated  one- third  of  the  "ordinary  general  revenue"  for 
the  public  school  moneys  fund.  (Section  2.120,  Laws  of  Missouri, 
1945,  page  lp.7 •)  The  word  "ordinary"  has  now  been  omitted  in 
the  Legislative  enactment,  so  that  the  question  of  whether  or 
not  the  funds  here  involved  are  "ordinary  state  revenue"  is  not 
involved.  (See  State  ex  rel.  v.  Gordon,  266  Mo.  394*  4l® ; 181 
S.W.  1016.) 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  fines 
assessed  and  collected  in  the  Seagram  Anti-Trust  case  should  be 
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considered  state  revenue,  to  be  placed  In  the  general  revenue  fundj 
one-third  to  be  set  apart  and  paid  into  the  public  school  moneys 
fund  under  Section  2.120,  House  Bill  Ho.  23#  Sixty- fifth  General 
Assembly. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 

Assistant  Attorney  oeneral 

APPROVED I 


a:  tMor 

Attorney  Oener 
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AGRICULTURE 
RENDERING  PLANTS 
LICENSES 


Persons  starting  operation  of  disposal 
plant  and  operating  vehicles  in  connection 
therewith  must  pay  full  amount  of  license 
for  calendar  year. 


September  2£,  1950 


Dr.  H.  E.  Curry 
State  Veterinarian 
Jefferson  City,  Missouri 


FILED 


Dear  Sir* 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  reading  as  follows: 

"We  are  enclosing  letter  from  Mr.  R,  A. 

Sloan  of  the  Midwest  packing  Company, 

Inc.,  bes  Moines,  Iowa,  advisin,  that 
they  have  purchased  the  Missouri  Tanka  e 
Company,  BlackWater,  Missouri. 

"You  will  note  that  Mr.  Sloan  desires  to 
know  the  amount  of  fee  they  will  be  re- 
quired to  pay  for  a license  to  operate 
the  rendering  plant,  also  the  amount  of 
the  license  fee  for  the  four  trucks,  which 
they  will  operate  in  connection  with  the 
plant.” 

The  letter  from  the  Midwest  Paoking  Company,  Inc.,  states 
that  such  company  has,  purchased  the  Missouri  Tankage  Company, 
Slackwater,  Itfissouri,  and  took  over  the  operation  of  the  plant 
September  llj.,  1950,  and  will  operate  such  plant  under  the  trade 
name  of  Missouri  Tankage  Company.  Such  letter  further  asks  you 
to  advise  the  company  what  the  proper  license  fees  are,  stating 
that  the  co/jqaany  will  operate  not  over  four  trucks.  We  are 
further  informed  that  the  Midwest  Packing  Company  purchased  the 
assets  of  the  Missouri  Tankage  Company,  but  did  not  pur chase 
the  stock  of  such  corporation. 

Section  ll*Jj.93-c,  Laws  of  vissouri,  19l|-l,  page  290,  provides 
as  follows: 

"Any  person  desiring:  a license  under  this 
act  to  engage  or  continue  in  the  business 
of  operating  a disposal  plant  for  bodies 
of  dead  animals,  shall  file  an  application 
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for  such  license  with  the  state  veterinarian, 
on  a fora  provided  by  him  without  charge, 
which  application  shall  set  forth  the  name 
and  residence  of  the  applicant,  the  location 
of  his  place  of  business,  the  particular 
method,  or  methods,  which  he  intends  to  em- 
ploy, or  is  employing,  in  the  transportation 
and  in  the  disposal  of  the  bodies  of  such 
dead  animals;  the  number  and  location  of  all 
sub-stationa  he  desires  to  operate,  if  any; 
the  number  and  kind  of  vehicles  he  will  use; 
and  such  other  essential  information  relative 
thereto  as  the  state  veterinarian,  by  his  rules 
and  regulations,  may  require.  Such  application 
shall  be  accompanied  by  an  initial  installment 
of  fifty  dollars  (('50,00)  on  the  total  annual 
license  fee,  to  apply  upon  the  expenses  imposed 
by  this  act," 

Section  14493-d,  Laws  of  Missouri,  1941,  page  290,  provides 
as  follows : ' 

"Upon  receipt  of  such  application,  accompanied 
by  the  fee,  the  state  veterinarian,  or  some  . 
person  appointed  and  desi  listed  by  him,  shall, 
within  thirty  days,  ascertain  whether  or  not 
such  applicant  is  a responsible  and  suitable 
person  to  conduct  such  business,  and  that  if 
the  disposal  pl^nt  of  such  applicant,  as  here-/ 
in  defined,  and  if  the  methods  of  operation 
thereof  comply  with  all  the  provisions  of 
this  act  and  with  the  rules  and  regulations 
herein  authorized,  and  if  such  business  is 
located  in  a place  permitted  by  this  act,  he 
shall  thereupon  issue  to  such  applicant  a 
certificate  to  that  effect," 

Section  144-93-e,  Laws  of  Missouri,  194^»  pag*  290,  provides 
as  follows: 

"Upon  payment  by  the  applicant  of  twenty- 
five  dollars  (£25* 00)  additional,  the  state 
veterinarian  shall  issue  to  such  applicant 
a license  and  four  vehicle  certificates  and 
metal  discs  bearing  the  applicant *s  name 
and  license  number,  one  of  which  discs  shall 
be  attached  to  each  vehicle  so  used,  which 
license  shall  entitle  him  to  operate  one 
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disposal  plant  and  which  certificates  shall 
entitle  him  to  operate  not  more  than  four 
vehicles  for  transporting  bodies  in  such 
business;  Provided,  however.  That  for  each 
such  additional  vehicle  the  licensee  desires 
to  operate  he  shall  pay  an  additional  annual 
fee  of  five  dollars  ( :5>,00)  and  procure  an 
additional  vehicle  certificate  and  disc,  and 
for  each  sub- station  located  elsewhere  than 
on  the  grounds  of  the  disposal  plant  he  shall 
pay  an  additional  annual  license  fee  of 
twenty  dollars  ('l20.00)  and  procure  a sub- 
station license." 

Section  144-93-f#  Laws  of  Missouri,  1947#  Vol,  I,  page  26, 
provides  as  follows* 

"All  licenses  and  vehicle  certificates  issued 
under  this  act  shall  remain  effective  until 
and  unless  voluntarily  surrendered,  or  sus- 
\ pended  or  revoked,  as  provided  in  this  act; 
conditioned,  however,  upon  payment  to  the 
state  veterinarian  on  or  before  January  15 
of  each  calendar  year  subsequent  to  the  year 
of  issue,  of  the  required  total  annual  li- 
cense and  other  fees  herein  provided  for  and 
specified,  as  aforesaid,  which  payment  shall 
operate,  without  further  application,  to 
continue  such  licenses  and  vehicle  certifi- 
cates in  full  effect  during  each  calendar 
year  for  which  such  license  and  other  fees 
shall  be  paid,  unless  sooner  surrendered, 
or  suspended  or  revoked,  as  herein  provided," 

It  is  to  be  noted  that  under  the  provisions  of  Section 
lil493-f , quoted  supra,  licenses  issued  under  provisions  of 
Section  lift-93-c  and  Section  ll|493-©  are  for  the  period  from 
the  date  of  Issuance  until  the  following  January  llj.,  when  such 
licenses  are  renewed  for  a period  of  one  year  by  a like  payment. 
We  find  no  provision  in  the  law  for  a partial  payment  for  a 
license  for  less  than  a period  of  one  year.  Therefore,  it  is 
our  view  that  the  license  requirements  as  set  forth  In  Sections 
14493-c  and  ll|493-«  must  be  met  by  the  Midwest  packing  Company, 
Inc,,  in  order  to  obtain  licenses  at  this  time. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Midwest 
Packing  Company,  Inc.,  which  has  purchased  the  assets  and  trade 
name  of  the  Missouri  Tankage  Company  of  Blackwater,  Missouri, 
and  which  Midwest  Packing  Company  will  operate  the  plant  under 
the  trade  name  of  Missouri  Tankage  Company,  must  make  the  full 
payments  required  by  Sections  1.1^93-0  and  11*493-6,  Laws  of 
Missouri,  I9I1.I,  page  290,  before  licenses  for  such  plant  can 
be  issued. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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SCHOOLS:  Prosecuting  attorney  may  exercise  discre- 
PROSECUTING  ATTORNEYS:  tionary  powers  in  instituting  civil  actions 

in  which  county  is  concerned. 

(The  opinion  to  Sunderwirth,  March  21,  19^6  (87)  sent  in  answer  to 
question  No.  2 was  withdrawn  because  of  Opinion  No.  96  - 1953.) 
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June  9>  1950 


Honorable  Robert  A.  Dempster 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 

Dear  Sir: 

Your  letter  at  hand  submitting  certain  questions  to  this 
department,  which  reads  as  follows: 

"Enclosed  you  will  find  certain  instruments, 
the  originals  of  which  were  handed  to  me  by 
Mr.  J.  Grant  Frye,  an  attorney  in  Cape 
Girardeau.  I desire  to  submit  to  you  the 
following  questions  in  connection  with  this 
matter: 

"(l)  Is  it  mandatory  upon  the  Prosecuting 
Attorney  to  file  a suit  to  recover  money 
which  is  alleged  to  have  been  spent  in 
Petition  I,  attached?  My  investigation 
reveals  that  the  fact 3 in  this  petition 
are  not  true;  hence  I decline  to  entertain 
it.  Do  I have  any  discretionary  powers  if 
I feel  that  I cannot  make  a case? 

"(2)  In  this  question  the  facts  are  these: 

There  is  no  high  school  in  the  Commerce 
Consolidated  School  District  of  Scott  County. 

This  district  has  an  agreement  with  the  Benton 
School  District  which  is  adjacent  to  it  for 
its  high  school  students  to  attend  the  high 
school  in  the  Benton  District.  The  Commerce 
school  bus  transports  its  students  to  the 
school  district  line  where  the  Benton  School 
bus  picks  them  up  and  takes  them  to  the  Benton 
High  School.  They  are  returned  in  the  same 
manner.  There  are  several  Catholic  students 
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In  the  Commerce  area.  They  desire  to  ride 
this  bus  and  do  so  in  the  same  manner  a3 
the  students  attending  the  public  school. 

The  school  board  charges  them  no  extra  fare, 
and  they  ride  free  the  same  as  the  children 
going  to  the  public  school.  There  is  suf- 
ficient room  in  the  bus,  they  are  not 
crowded  and  the  only  points  involved  are, 
first,  are  they  permitted  to  ride  at  all  in 
the  bus,  and,  second,  if  permitted  to  ride 
at  all,  can  the  school  board  authorize  them 
to  ride  free.  May  the  school  board  permit 
them  to  ride  if  a fair  and  just  transporta- 
tion charge  is  made?  The  petition  that  has 
been  prepared  for  my  signature  by  Mr.  Frye 
is  Number  II.  I might  point  out  that  the 
families  of  the  Catholic  students  contend 
that  if  the  school  board  is  agreeable  to 
them  riding  free  that  no  one  else  can  com- 
plain for  the  Catholic  families  pay  school 
taxes  the  same  as  non-Catholic  families. 

"(3)  The  next  question  that  concerns  me  is 
whether  any  taxpaying  citizen  in  the  school 
district  has  authority  under  the  law  to  bring 
suits  similar  to  the  ones  marked  Number  One 
and  Number  Two,  or  do  they  have  to  be  brought 
in  the  name  of  the  Prosecuting  Attorney?" 

In  answer  to  your  first  question  we  might  first  consider 
the  applicable  statutes  relating  to  the  duties  of  the  prosecuting 
attorney. 

Section  12942,  R.S.  Mo.  1939*  in  part,  provides: 

"The  prosecuting  attorneys  shall  commence 
and  prosecute  all  civil  and  criminal  actions 
in  their  respective  counties  in  which  the 
county  or  state  may  be  concerned,  defend  all 
suits  against  the  state  or  county,  and  prose- 
cute forfeited  recognizances  and  actions  for 
the  recovery  of  debts,  fines,  penalties  and 
forfeitures  accruing  to  the  state  or  county; 
and  in  all  cases,  civil  and  criminal,  in 
which  changes  of  venue  may  be  granted,  it 
shall  be  his  duty  to  follow  and  prosecute 
or  defend,  as  the  case  may  be,  all  said 
causes,  for  which,  in  addition  to  the  fees 
now  allowed  by  law,  he  shall  receive  his 
actual  expenses.  * * *" 
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Section  12944,  R.S.  Mo  1939#  in  part,  provides: 

"He  shall  prosecute  or  defend,  as  the  case 
may  require,  all  civil  suits  in  which  the 
county  is  interested,  represent  generally 
the  county  in  all  matters  of  law,  investi- 
gate all  claims  against  the  county,  draw  all 
contracts  relating  to  the  business  of  the 
county,  and  shall  give  hi3  opinion,  without 
fee,  in  matters  of  law  in  which  the  county 
is  interested,  and  in  writing  when  demanded, 
to  the  county  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may  be  a 
county  counselor*  He  shall  also  attend  and 
prosecute,  on  behalf  of  the  state,  all  cases 
before  justices  of  the  peace,  when  the  state 
is  made  a party  thereto:  * * *" 

The  above  two  sections  have  been  construed  to  be  in  pari 
materia  and  are  to  be  read  together  in  determining  the  duties 
and  rights  of  the  prosecuting  attorney.  State  ex  rel.  Lashly  v. 
Wurdemann,  166  S.W.  348,  183  Mo.  App.  28. 

We  might  further  state  that  it  is  a cardinal  principle  of 
interpretation  that  statutes  in  pari  materia  are  to  be  treated 
as  embodied  in  one  section  and  considered  together  in  order  to 
alucidate  the  legislative  intent.  State  ex  rel.  Brokaw  v. 

Board  of  Education  of  the  City  of  St.  Louis,  171  S.W.  (2d)  75. 
Consequently,  in  ascertaining  the  statutory  duties  of  the 
prosecuting  attorney  relative  to  the  commencement  of  both  civil 
and  criminal  proceedings  we  look  to  the  two  sections  above  cited. 

In  reading  the  above  sections  we  do  not  observe  that  the 
prosecuting  attorney  is  given  any  particular  discretionary  powers 
in  one  type  of  proceeding  and  not  in  another,  and  it  is  our 
thought  that  whether  in  a civil  proceeding  or  a criminal  pro- 
ceeding the  prosecuting  attorney,  if  he  has  any  discretionary 
power  relative  to  instituting  a proceeding,  could  exercise  it 
in  the  same  manner  in  both  types  of  cases. 

Regarding  the  exercise  of  any  discretionary  power  relative 
to  institution  of  a legal  proceeding,  the  Supreme  Court,  en 
Banc,  in  the  case  of  State  on  inf.  McKittrick  v.  Wallach,  182 
S.W.  (2d)  313#  353  Mo.  312,  said  at  S.W.  l.c.  318,  319: 

"'The  duty  of  a prosecuting  officer  necessarily 
requires  that  he  investigate,  i.e.,  inquire 
into  the  matter  with  care  and  accuracy,  that 
in  each  case  he  examine  the  available  evidence, 
the  law  and  the  facts,  and  the  applicability 
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of  each  to  the  other;  that  his  duties 
further  require  that  he  intelligently 
weight  the  chances  of  successful  termin- 
ation of  the  prosecution,  having  always 
in  mind  the  relative  importance  to  the 
county  he  serves  of  the  different  proseuctions 
which  he  might  initiate.  Such  duties  of 
necessity  involve  a good  faith  exercise  of 
the  sound  discretion  of  the  prosecution  at- 
torney. 'Discretion*  in  that  sense  means 
power  or  right  conferred  by  law  upon  the 
prosecuting  officer  of  acting  officially  in 
such  circumstances,  and  upon  each  separate 
case,  according  to  the  dictates  of  his  own 
judgment  and  conscience  uncontrolled  by  the 
judgment  and  conscience  of  any  other  person. 

Such  discretion  must  be  exercised  in  ac- 
cordance with  established  principles  of  law, 
fairly,  wisely,  and  with  skill  and  reason. 

It  includes  the  right  to  choose  a course  of 
action  or  non-action,  chosen  not  willfully 
or  in  bad  faith,  but  chosen  with  regard  to 
what  is  right  under  the  circumstances.  Dis- 
cretion denotes  the  absence  of  a hard  and 
fast  rule  or  a mandatory  procedure  regardless 
of  varying  circumstances.  * * *" 

While  the  court,  in  the  above  case,  was  considering  the 
discretionary  power  of  the  prosecuting  attorney  relative  to  the 
institution  of  criminal  proceedings,  we  are  of  the  opinion  that 
the  logic  and  reasoning  of  that  decision  would  be  applicable  to 
the  powers  and  duties  of  the  prosecuting  attorney  in  instituting 
a civil  proceeding,  particularly  of  the  type  contained  in  the 
petitions  marked  No.  1,  which  you  have  enclosed. 

Therefore,  in  answer  to  your  first  question  we  believe  that 
the  prosecuting  attorney  in  the  performance  of  his  statutory 
duties  may  exercise  a sound  discretion  in  determining  whether 
or  not  a civil  action  should  be  instituted. 

Your  second  question  contains  several  parts  which  generally 
relate  to  legality  of  a school  district  providing  transportation 
for  school  children  attending  parochial  schools. 

We  are  enclosing  a copy  of  an  opinion  submitted  to  Honorable 
W.  W.  Snnriprwi r±h . a Member  of  the  Missouri  State  Senate,  under 
ctafceL~bf  March  21,  19^6,  in  which  it  was  concluded  that  legislation 
relating  to  the  free  transportation  of  pupils  attending  parochial 
schools  does  not  violate  any  provision  of  the  Constitution  of 
Missouri.  It  is  our  thought  that  this  opinion  would  answer  the 
questions  which  you  have  submitted  under  paragraph  (2). 
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We  observe  in  the  petition  marked  No.  2,  which  seeks  to 
enjoin  the  transportation  of  parochial  school  children,  and 
which  seeks  to  recover  back  money  for  the  school  district  which 
was  expended  for  such  transportation,  that  the  County  Superin- 
tendent of  Schools  of  Scott  County  is  made  a party  defendant. 
Such  being  the  case,  we  are  also  enclosing  a copy  of  an  opinion 
submitted  to  Honorable  Hubert  Wheeler,  Commissioner  of  Education, 
under  date  of  November  29,  1949,  in  which  it  was  concluded  that 
the  prosecuting  attorneys  are  required  to  represent  and  defend 
county  superintendents  of  schools  in  civil  suits  filed  against 
such  officials  involving  their  official  acts. 

In  view  of  the  conclusion  reached  in  the  above  opinion 
rendered  to  Honorable  Hubert  Wheeler,  it  is  our  thought  that 
you,  as  Prosecuting  Attorney,  might  be  placed  in  an  antithetical 
position  of  bringing  a civil  proceeding  against  an  official  of 
the  county  which,  under  the  law,  you  may  be  in  fact  required  to 
represent. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
prosecuting  attorney  in  the  performance  of  his  statutory  duties 
relative  to  instituting  civil  proceedings  may  exercise  a sound 
discretion  in  determining  whether  or  not  he  should  commence  a 
civil  action. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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INSANE  PERSONS! 
PROBATE  COURTS: 


Laps*  of  tine  preventing  operation  of 
Section  9356,  the  Probate  Court  of  County 
in  which  party  regularly  discharged  from 
atate  hospital  takes  up  residence  has 
proper  Jurisdiction  to  commit  said  party 
as  insane  poor  person  to  state  hospital. 


July  17,  1950 


Hon.  W.  A.  Despain,  Judge 
Probate  Court 
County  Courthouse 
Eminence,  Missouri 

Deer  Judge  Desoain  : 

lour  recent  opinion  reaueat  reads  in  part  as  follows: 

"A  person  was  declared  to  be  insane  and  so 
adjudged  by  the  Probate  Court  of  Shannon 
County.  She  was  admitted  to  State  Hosoltal 
No.  Farmington,  Missouri,  and  at  some  later 
date  was  discharged  by  the  Superintendent  of 
the  Hospital.  The  party  adjudged  insane  took 
up  her  residence  in  Howell  County,  Missouri  and 
since  her  return  to  Howell  County,  has  been 
olaoed  in  the  County  H (jne  (Poor  Farm).-  Sinoe 
the  time  of  admittance  to  the  County  Horae  she 
has  become  so  violent  that  it  has^become  neces- 
sary to  Again  confine  her  in  the  State  Hospital, 

"What  Probate  Court  has  the  proper  Jurisdiction, 
that  of  Shannon  County  or  Howell  County?" 

Since  you  state  in  your  reoueet  that  the  individual  in 
ouestlon  Is  now  being  kept  at  the  county  home  of  Howell 
County,  we  shall  assume  that  she  will  have  to  be  admitted 
to  the  state  hospital  as  an  Insane  poor  person.  We  further 
assume  that  sufficient  time  has  elapsed  since  her  regular 
discharge  from  State  Hospital  No.  L and  the  taking  up  "f 
her  residence  in  Howell  County  so  as  to  prevent  the  opera- 
tion of  Section  9356,  R.  S.  Mo.  1939.  This  section  orovides 
in  part  that:  "Every  patient  in  a state  hospital  shall  be 
deemed  to  be  the  county  patient  of  the  county  first  sending 
him  till  one  year  after  his  regular  discharge  from  the 
hospital. " 

Section  9328,  Laws  of  Missouri  19^5 » page  907  reads  in  part 
as  follows: 
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"The  probate  oourte  of  the  several  oountlee 
shall  hr tp  pover  to  send  to  a state  hospltpl 
puoh  of  the  Insane  poor  of  their  respective 
counties  es  may  be  entitled  to  admission 
thereto.  ?uch  probate  oourt  shall  furnish 
the  county  court  vlth  a certified  copy  of  the 
order  finding  the  person  to  be  an  Insane  poor 
person  and  the  order  committing  such  person. 

The  oountlee  from  vhlch  such  Insane  poor 
person  has  been  sent  shall  pay  semi-annually, 

In  cash,,  in  a dvr.  nee,  such  sums  for  the  support 
and  maintenance  of  their  Insane  poor,  as  the 
board  of  managers  may  deem  necessary,  * * * " 

Prior  to  the  amendment  of  Section  9^28  In  19M,  the  Jurls- 
dlctlon  rested  In  the  probate  oourte  by  that  amendment  wee 
held  bj  the  county  courts  of  such  counties.  The  only 
change  made  therein  vas  glrlng  to  the  probate  eourts  that 
Jurisdiction  which  prior  thereto  had  been  held  by  the 
county  courts.  This  section  as  it  formerly  read  was  oon- 
s trued  In  the  ceae  of  Thomas  v.  Kacon  County,  175  Ho.  68, 
74  S.W.  999.  In  that  oasa  the  oourt  hald  at  1.  c.  7^s 

“Plaintiff  next  points  to  section  1*867  which 
provides  the 1 5 'The  several  county  courts 
shell  have  power  to  send  to  the  asylum  euoh 
of  their  Insane  poor  ae  may  be  entitled  to 
admission  thereto.'  And  It  epeclfles  that 
the  county  shall  pay  for  the  support  and 
maintenance  of  such  Insane  poor  persons  aa 
the  county  oourt  may  send  to  the  asylum. 

"Under  that  section,  however,  even  the 
eounty  court  Is  not  authorised  by  Its 
arbitrary  will  or  unlimited  discretion  to 
send  any  Insane  poor  oereon  It  may  seleot 
to  the  asylum  at  the  expense  of  the  county, 
but  the  court  muet  hold  due  proceedings 
upon  e petition  filed  showing  that  the 
Insane  poor  person  is  'a  cltlren  residing 
In  the  county*  and  other  essential  facte 
es  preeorlbed  by  the  statute,  and  there 
must  be  a trial  of  the  faots  and  a Judg- 
ment of  the  court  thereupon.  (Seoa.  4874 
to  4878,  inclusive.)  The  county  court  hae 
no  authority  under  those  statutes  to  send 
a person  to  the  asylum  or  maintain  one 
there  at  the  expense  of  the  county  who  Is 
not  a resident  thereof." 


Hon.  V.  A.  Deeps  In,  Judge 
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The  court  furth  r held  at  1.  c.  75,76: 

"From  the  statures  and  decisions  above 
referred  to  we  find  thr  t provision  Is 
made  for  the  maintenance  of  a person  In 
the  Insane  asylum  at  the  expense  of  the 
•ounty  In  the  following  cases: 

"First*  When  the  county  court  adjudges  a 
person  who  Is  'acltlzen  residing  In  the 
county'  to  be  Insane  and  Insolvent  and 
orders  him  to  be  sent  to  the  asylum  at  the 
expense  of  the  county. 


"In  the  first  three  of  these  categories 
the  county  court  Is  resulted  to  take  action 
and  pass  Judgment  and  when  It  has  done  so 
the  patient  is  held  In  the  asylum  at  the 
expense  of  the  county.  And,  as  was  held  In 
State  ex  rel*  ▼.  Cole  County  Court,  above 
referred  to,  that,  If  the  county  court  In  a 
proper  case  should  refuse  to  take  action. 

It  may  be  reoulred  by  mandamus  to  do  so. 

But  of  the  lib  counties  in  the  State  against 
which  Is  the  mandamus  to  goT  In  the  case 
Just  cited  It  went  against  the  county  court 
of  Cole  County  because  the  Insane  person  In 
that  case  was  a resident  of  that  county. 

No  county  court  has  Jurisdiction  to  send  a 
person  to  the  asylum  who  is  not  a resident 
of  the  oounty  and  therefore  could  not  be 
required  by  mandamus  to  do  so,  *****  " 

In  view  of  the  above,  it  must  be  concluded  that  only  the 
probate  court  of  the  county  of  residence  has  Jurisdiction 
in  this  Instance.  Since  the  party  In  Question  took  up  her 
residence  In  Hovell  County  following  her  regular  d5 seharge  from 
Stae  Hospital  No.  b and  apsuming  that  Section  935 6 does  not  ap- 
ply, It  Is  our  opinion  that  the  rrobate  Court  of  Howell 
County  Is  the  court  which  has  the  Jurisdiction  to  send  to  the 
state  hospital  the  Insane  person  here  under  consideration. 


A • 


Hon.  W.  A.  De Spain,  Judge 


CONCUISION 


In  the  premises,  It  is  the  opinion  of  this  department 
that  the  Probate  Court  of  Howell  County  le  the  court 
which  has  the  Jurisdiction  to  send  the  insane  poor  person 
under  discussion  to  the  state  hospital,  as  suoh  person 
beeaae  and  has  since  been  a resident  of  Howell  County 
following  her  regular  discharge  from  the  state  hospital. 

Respeotfully  submitted 


APPROVED: 


ATTORNEY  GENERAL 


RICKARD  H.  VOSS 

Assistant  Attorney  Oeneral 


RHV:  A 
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Title  to  real  estate  purchased  for'  the  use  of 
a county  public  health  center  should  be  vested 
in  the  county  for  the  use  and  benefit  of  the 
county  health  center  or  council  or  its  successors. 


November  9 , 1950 


Mr.  Robert  A.  Dempster 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 

Dear  Sir: 

You  have  requested  an  official  opinion  from  this  department 
upon  the  following  question: 

"In  1945  the  Legislature  passed  some  new 

laws  with  reference  to  the  creation  of  county  health 

centers.  Laws  of  Missouri,  1945,  page  965; 

Revised  Statutes  of  Missouri,  1939*  as  amended. 

Sections  9854.101  and  subsequent  sections.  By 
authority  of  this  new  law  the  people  of  Scott 
County  voted  a County  Health  Center.  The  Health 
Center  was  incorporated  by  pro  forma  decree  and 
iB  functioning  under  that  entity. 

"The  probability  of  acquiring  real  estate  for  the 
purpose  of  maintaining  the  Center  has  arisen.  We 
would  like  your  opinion  as  to  whether  title  to 
such  real  estate  should  be  taken  in  the  name  of 
the  Scott  County  Health  Council,  the  incorporated 
body,  or  in  the  name  of  Scott  County  for  the 
benefit  of  the  Scott  County  Health  Council. . Your 
opinion  on  this  matter  will  be  greatly  appreciated." 

Section  37  of  Article  IV  of  the  Constitution  of  1945,  provides 
as  follows: 

"The  health  and  general  welfare  of.  the  people 
are  matters  of  primary  public  concern;  and  to 
secure  them  the  general  assembly  shall  establish 
a department  of  public  health  and  welfare,  and 
may  grant  power  with  respect  thereto  to  counties, 
cities  or  other  political  subdivisions  of  the 
state." 


filed 


COUNTY  PUBLIC  HEALTH 
CENTERS: 

TITLE  TO  REAL  ESTATE: 


Section  9854.108  R.S.A.  (Laws  1945,  page  969,  Section  8) 
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Mr.  Robert  A.  Dempster 


provides  as  follows: 

"All  buildings  that  may  be  erected  or  con- 
structed under  this  act  shall  have  the 
plans  and  specifications  approved  by 
the  board  of  directors  of  the  official 
health  organization  and  bids  advertised 
for  according  to  law  for  other  county  public 
buildings. " 

Section  9854.110  R.S.A.  (Laws  1945,  page  969*  Sec.  10)  provides 
as  follows: 


"Any  person,  firm,  organization,  society  or 
corporation,  desiring  to  make  donations  of 
money,  personal  property  or  real  estate  for 
the  benefit  of  such  health  center,  shall  have 
the  right  to  vest  title  of  such  property  so 
donated,  in  the  county  or  counties,  to  be 
controlled  when  so  accepted  by  the  official 
health  organization,  according  to  the  terms 
of  deed,  gift,  devise  or  bequest  of  such 
property. 

Section  9854.111  (Laws  1945,  page  969,  Sec.  ll)  provides  as 
follows: 


"The  public  health  center  is  established,  main- 
tained and  operated  for  the  improvement  of  health 
of  all  inhabitants  of  said  county  or  counties." 

Section  2480,  R.  S.  Mo.  1939,  provides  as  follows: 

"The  said  court  shall  have  control  and  manage- 
ment of  the  property,  real  and  personal,  belong- 
ing to  the  county,  and  shall  have  power  and 
authority  to  purchase,  lease  or  receive  by 
donation  any  property,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to  sell 
and  cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  comity, 
appropriating  the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle 
all  demands  against  the  county." 

This  section  refers  to  the  county  court  and  its  administration 
of  the  affairs  of  the  county. 
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Mr.  Robert  A.  Dempster 


The  statutes  referred  to  above  creating  the  county  health 
centers  seem  to  show  an  intention  on  the  part  of  the  Legislature 
that  the  title  of  the  property  purchased  or  donated  for  the  use 
of  the  public  health  centers  would  be  vested  in  the  county  (or 
counties,  in  the  event  that  the  public  health  center  served  more 
than  one  county).  The  public  health  center  to  be  within  the 
constitutional  provision  cited  must  be  considered  a part  of  the 
county  and  the  county  government.  The  county  is  a political  sub- 
division of  the  state  but  the  public  health  center  is  not  is 
itself  a political  subdivision  of  the  state. 

The  Supreme  Court  of  Missouri  in  the  case  of  Chouteau  v.  City 
of  St.  Louis,  56  S.W.  2d  1050,  331  Mo.  1206,  said: 

" * * * Of  course,  'a  county  may  take  and  hold 
property  for  such  purposes  as  are  authorized 
by  statute,  by  donation,  by  devise  or  by  dedi- 
cation.* 15  c.j.  p.  332 


" * * * And  in  Abernathy  v.  Dennis,  49  Mo.  468, 
loc.  cit.  470,  we  said:  'Counties  are  mere 
subdivisions  of  the  State  for  governmental  pur- 
poses, capable,  however,  of  holding  the  title 
in  fee  to  such  lands  as  may  be  donated  to  them 
for  their  own  use.'  * * * " 

CONCLUSION 


It  is  the  conclusion  of  this  department  that  title  to  the 
real  estate  to  be  purchased  by  the  Scott  County  health  council 
should  be  vested  in  the  name  of  Scott  County  for  the  use  and 
benefit  of  the  Scott  county  health  council  or  its  successors. 

Respectfully  submitted. 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


PECIAL  .»  • : 
ROAD  DISTRICT: 
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Method  of  election  of  commissioners  to  be  de- 
termined by  Board  of  Commissioners. 


January  l6. 


Honorable  William  Lee  Dodd, 

Prosecuting  Attorney 
Ripley  County, 

Doniphan,  Missouri. 

Dear  Mr,  Dodd: 

Your  recent  letter  regarding  the  balloting  in  an  elec- 
tion of  a commissioner  for  the  Jordan  Special  Road  District 
reads  as  follows t 

"On  January  3*  1950»  Jordan  Special  Road  Dist- 
rict held  an  election  to  elect  a new  commissioner. 

Ed.  Brooks,  a commissioner  had  ballots  printed 
(3  ballots  enolosed)  for  the  election  with  his 
name  printed  on  it  and  a square  in  front  of  his 
name  and  space  to  write  in  a name.  Ballot  No.  I 
was  voted  with  no  X in  front  or  any  markings  at 
all.  Ballot  No.  II  was  voted  with  an  X in  the 
square.  Ballot  No.  Ill  was  voted  by  marking  out 
Ed.  Brooks  and  writing  in  Phillip  Davis.  I want 
to  know  if  Ballot  No.  I is  legal  should  be  counted 
as  a vote  for  Ed.  Brooks.  The  County  Clerk  does 
not  know  whether  to  swear  in  Ed.  3rooks  or  not." 

From  your  inquiry  we  assume  that  this  special  road  district 
was  organized  under  Article  11,  Chapter  1+6  of  the  1939  Revised  Stat- 
utes . 

It  will  be  noted  that  the  body  formed  under  the  provi- 
tlons  of  this  article,  operating  through  its  commissioners,  possesses 
the  usual  powers  of  a public  corporation  for  public  purposes.  The 
selection  of  commissioners  for  such  special  road  districts  formed 
under  the  provisions  of  this  article  is  provided  by  section  8712, 
which,  insofar  as  it  applies  to  your  question,  provides  as  follows; 

"At  the  term  of  court  in  which  such  order  is  made, 
or  at  any  subsequent  term  thereafter,  the  court 
shall  appoint  three  commissioners,  who  shall  be 
residents  of  the  district  and  owners  of  land  within 
the  district,  who  shall  hold  their  office  until  the 
first  Tuesday  after  the  first  Monday  in  January 
thereafter;  and  on  said  date  the  voters  of  the  dist- 
rict, at  an  hour  and  place  to  be  filed  by  said  com- 
missioners, shall  elect  three  commissioners,  one  of 
whom  shall  serve  one  year,  one  for  two  years  and  one 
for  three  years,  and  on  the  fl^*st  Tuesday  after  the 
first  Monday  in  January  each  year  thereafter  they 


shall  elect  a commissioner  to  take  the  place 
of  the  one  whose  term  13  about  to  estpire,  who 
shall  serve  three  years.#  # 

Section  8710  of  this  article  provides  that  "every  such 
district  organized  according  to  the  provisions  of  this  article 
shall  be  a body  corporate  and  possess  the  usual  powers  of  a pub- 
lic corporation  for  public  purposes  # # 

This  article  indicates  that  such  bodies  are  authorized  to 
conduct  their  business  as  a public  corporation  for  public  pur- 
poses and  would,  therefore,  be  empowered  to  determine  the  procedure 
for  their  elections.  We  think  this  rule  is  supported  by  the  an- 
nouncement of  the  Supreme  Court  In  the  case  of  State  ex  inf.  West 
ex  rel.  Thompson  v.  Hefferson,  lI|jB  S.*7.  90,  21+3  Mo.  i|l+2.  The  court 
said: 

"We  have  already  intimated  in  the  first  paragraph 
of  this  opinion  the  Legislature  was  careful  to  pro- 
vide in  the  act  creating  this  district  that  it 
should  be  *a  political  subdivision  of  the  state  for 
governmental  purposes,1  as  well  as  »a  body  corporate,1 
with  *the  usual  powers  of  a corporation  for  public 
purposes, ' so  that  it  is  not  even  relegated  to  the 
class  of  public  quasi  corporations,  with  which  such 
subdivisions  for  special  purposes  are  usually  con- 
tent to  be  classified.  Alt  loujh  its  general  powers 
were  vested  in  a board  of  commissioners,  it  did  not, 
with  equal  care,  prescribe  the  particular  manner  in 
which  the  elections  for  its  members  should  b e held. 

It  did,  however,  prescribe  qualifications  for  elec- 
tors different  from  these  prescribed  in  section  2, 
art.  8,  of  the  state  Constitution,  thus  indicating 
the  express  Intention  that  they  should  not  be  govern- 
ed by  the  general  election  laws  of  the  state.  The 
commissioners  are  to  call  these  elections  and  indicate 
the  time  and  place  of  their  holding;  and  the  implica- 
tion is  clear  that  the  manner  of  taking,  as  well  as 
ascertaining  and  recording,  the  result  of  the  vote  is 
left  to  that  body.*  «■  *" 


Since  this  article  does  not  prescribe  the  particular  manner 
In  which  the  election  for  commissioners  should  be  held  but  leaves 
that  to  be  determined  by  the  corporate  body  itself,  this  office 
cannot  render  a more  complete  discussion  on  the  validity  of  the 
ballots  cas^. 

If  you  care  to  send  to  this  office  all  the  minutes  of  this 
body  which  deal  with  the  manner  of  elections,  we  might  be  better 
enabled  to  render  an  opinion.  7/e  suggest  you  read  the  case  cited 
above.  If  you  have  not  done  so  already,  it  may  help  you  decide  the 
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questions  presented. 

As  requested,  the  ballots  enclosed  with  your  letter  are 
returned  herewith. 


CONCLUSION. 

The  Board  of  Commissioners  of  a special  road  district 
organized  under  Article  11,  Chapter  lj.6,  Revised  Statutes  of  Mis- 
souri, 1939*  should  determine  the  manner  of  taking,  ascertaining 
and  recording  the  vote  in  an  election  of  Commissioner. 


Respectfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney  General 

APPROVED* 


J1.  O.  TAYLOR 
Attorney-0 
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Costs  of  election  to  disorganize 
special  road  district  organized 
under  Chap.  46,  Art.  10,  must  be 
borne  by  County  in  which  all  or 
greater  part  of  district  is  located. 


ROADS  DISTRICT, 
SPECIAL 


February  13,  1950 


FILE  # 24 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 


Dear  Mr.  Dodd: 

We  have  your  recent  request  for  an  opinion  from  this  office. 
Your  letter  of  request  is  as  follows: 

"The  landowners  of  Pratt  Special  Road  District, 

Ripley  County,  Missouri,  filed  a petition  to  have 
the  district  disorganized.  Who  must  pay  the  cost 
in  the  proceedings?  Does  it  make  any  difference 
as  to  whether  the  district  is  dissolved  or  not 
as  to  who  pays  the  cost?" 

You  do  not  state  under  what  statute  th  e Pratt  Special  Road 
District  was  organized.  We  note  however,  that  Ripley  County  is 
under  county  government  organization;  special  road  districts 
organized  in  such  counties  are  governed  by  the  provision  of 
Chapter  46,  Article  10  and  11,  R.  S.  Missouri,  1939.  We  assume 
because  you  are  concerned  with  the  costs,  that  you  refer  to  a 
dissolution  by  election,  as  provided  by  Article  10,  supra. 

Section  8706,  Chapter  46,  Article  10  R.  S.  Missouri,  1939* 
is  as  follows: 

"If  any  district  shall  have  adopted  the  pro- 
visions of  this  article  the  question  may  be  re- 
submitted after  the  expiration  of  four  years  upon 
the  petition  of  fifty  resident  taxpayers  of  said 
district  at  the  next  general  election,  or  at  a special 
election  to  be  held  for  that  purpose  at  such  time  as 
the  County  Court  may  order.  The  County  Court  shall 
give  notice  of  such  election  and  of  such  submission 
by  publishing  the  same  in  some  newspaper  published 
in  the  County  - such  notice  to  be  published  for  two 
consecutive  weeks  and  the  last  insertion  to  be  within  five 
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Hon.  William  L.  Dodd 
Doniphan,  Missouri 


days  next  before  such  election;  and  such  other 
notice  may  be  given  as  the  Court  may  think  proper. 

The  County  Court  shall  have  the  ballots  for  such 
election  printed  and  shall  have  printed  on  such 
ballot  ‘For  the  disorganization  of  the  Special 
Road  District',  'Against  the  disorganization  of 
the  Special  Road  District',  with  the  direction 
'Erase  the  clause  you  do  not  favor'.  If  a majority 
of  the  votes  upon  such  proposition  be  cast  against 
it  said  district  shall  be  disincorporated  and  the 
operation  of  the  law  shall  cease  in  said  district. 

In  all  other  respects  said  election,  and  the  result 
EHTereof^  shall  be  governed  by  the  provisions  oT 
Article  lTTJ  Chapter  46,  Revised  Statutes  of  Missouri, 

wwr — ; 


(Underscoring  ours.) 

The  significant  part  of  the  statute  set  out  above  is  that 
sentence  (which  we  have  underscored)  which  states  that  the  election 
for  the  disorganization  of  a special  road  district  shall  be  governed 
by  the  provisions  of  Art.  10,  Chap.  *l6,  R.  S.  Missouri,  1939. 


The  only  part  of  said  Article  10,  which  considers  the  question 
of  the  costs,  or  expenses  of  a special  road  district  election  is 
Sec.  8705,  R.  S.  Missouri  1939*  as  follows: 


"The  expenses  of  such  election  shall  be  borne 
by  the  county  within  which  is  all  or  the  greater 
part  of  the  territory  of  the  proposed  district." 


I'J'i  t'+o 
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Although  Section  8705,  supra,  refers  specifically  to  an 
election  for  the  creation  of  a special  road  district,  the  under- 
scored sentence  in  Section  8706  makes  it  clear  that  Section  8705  is 
intended  to  apply  also  to  an  election  for  the  disorganization  of 
such  a district.  It  is  therefore  apparent  that  the  expenses  of  an 
election  to  disorganize  a special  road  district  must  be  paid  en- 
tirely by  the  county  in  which  the  whole  or  greater  part  of  the 
district  is  located. 


You  ask  further  if  it  would  make  any  difference  (as  to  costs 
of  the  election)  whether  the  district  is  actually  dissolved  by 
the  election.  No  section  in  said  Art.  10,  indicates  that  any 
other  rule  has  been  made  in  such  an  event,  and  therefore,  it 
follows  that  said  Sec.  8705  applies  regardless  of  the  result  of 
the  election. 
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Hon.  William  L.  Dodd 
Doniphan,  Missouri 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  expenses  of 
an  election  to  disorganize  a special  road  district  organized  under 
the  provisions  of  Art.  10,  Chap.  46,  R.  S.  Missouri,  1939  must 
be  paid  by  the  county  in  which  the  whole  or  the  greater  part  of 
the  district  is  located.  Said  county  must  bear  the  costs  of  the 
election  regardless  of  the  result  of  said  election. 

Respectfully  submitted. 


H.  JACKSON  DANIEL 
Assistant  Attorney  General 


APPROVED : 


J.'  E.  T'AYLO'R 

Attorney  General 
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Special  Road  District,  organized  under  Article 
11,  Chapter  46,  Revised  Statutes  of  Missouri, 
1939  must  bear  costs  of  proceedings  to  dis- 
solve such  district.  If  County  Court  decides 
against  dissolution,  costs  must  be  borne  by 
petitioning  landowners. 


March  2,  1950. 


Honorable  William  Lee  Dodd, 
Prosecuting  Attorney, 

Ripley  County, 

Doniphan,  Missouri, 


Dear  i<jt,  Dodd: 


we  have  your  recent  request  for  an  opinion  from  this 
office.  Your  letter  of  request  is  as  follows: 

\ 

"The  landowners  of  Pratt  Special  Road 
District,  Ripley  County,  Missouri,  filed 
a petition  to  have  the  district  disorganized, 

Wno  must  pay  the  cost  in  the  proceedings? 

Does  it  make  any  difference  as  to  whether 
the  district  is  dissolved  or  not  as  to  who 
pays  the  cost?" 

You  have  since  informed  us  that  the  Pratt  district  was 
formed  under  Chapter  46,  Article  11,  R.d.  Mo, , 1939,  Section 
S731  of  Article  11,  supra,  provides  for  the  dissolution  of  a 
special  road  district  as  follows: 

"Whenever  a petitioi  , signed  by  the  owners  of  a 
majority  of  the  acres  of  land,  within  a road 
district  organized  under  tne  provisions  of  this 
article  shall  be  filed  with  the  county  court  of 
any  county  in  which  said  district  is  situated, 
setting  forth  the  name  of  the  district  and  the 
number  of  acres  owned  by  each  signer  of  such 
petition  and  the  whole  number  of  acres  in  said 
district,  the  said  county  court  iiall  have  power, 
if  in  its  opinion  the  public  good  will  be  thereby 
advanced  to  disincorporate  such  road  district.  No 
such  road  district  shall  be  disincorporated  until 
notice  be  published  in  some  newspaper  published 
in  the  county  whore  tho  same  is  situated  for  four 
weeks  successively  prior  to  the  hearing  of  said 
petition." 

The  section  set  out  above  is  silent  on  the  matter  of  costs; 
nor  does  any  other  section  in  article  11,  supra,  specifically 
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Hon.  william  Lee  Dodd  - #2 


provide  for  the  assessment  of  costs  in  case  of  a dissolution. 

We  mu3t  therefore  resort,  to  the  general  law,  as  well  as  im- 
plications gathered  from  other  sections  of  Article  11.  Your 
letter  asks  two  questions,  that  is,  who  pays  the  costs  if  the 
district  is  not  dissolved,  and  who  pays  if  it  is.  Upon  whom 
the  burden  ultimately  falls  is  discussed  below,  but  at  this 
point  it  seems  clear  that  the  initial  costs,  such  as  filing 
fees,  advertising,  etc.  must  be  paid  in  the  first  instance  by 
those  who  initiate  the  action,  i.e.,  the  landowners  in  the 
Pratt  District. 

Section  13403  H.3.  Mo.  1939  provides  in  part  as  follows: 

" * * * Fees  of  clerks  of  county  courts.  - 
The  clerks  of  the  county  courts,  respectively, 
shall  be  allowed  fees  for  their  services  as 
follows : 

For  reading  and  filing  every  pe- 
tition, and  recording  the  order 
made  thereon,  to  be  paid  by  the 
petitioners  .40 

For  copying  the  petitions,  orders, 

plats  and  surveys  of  roads  and  all 

other  records  pertaining  thereto, 

for  every  hundred  words  and  figures, 

to  be  paid  by  the  petitioners 10" 

Assume  then,  that  the  petitioners  have  borne  the  expenses 
to  the  point  of  actual  decision,  what  would  be  the  effect,  upon 
responsibility  for  costs,  of  a decision  that  the  district  be 
dissolved? 

Section  1406  K.3.  Mo.  1939  is  as  follows: 

"In  all  civil  actions,  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  party,  except  in  those 
cases  in  which  a different  provision  is  made 
by  law." 

The  effect  of  this  statute  would  be  to  return  the  costs 
to  the  petitioner  if  the  district  were  in  fact  dissolved.  In 
such  event  the  road  district  would  be  the  logical  party  to  bear 
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the  costs  and  the  following  parts  of  article  11,  supra,  so 
indicate. 

Article  11,  Section  8715*  provides  in  part  as  follows: 

" * * * All  revenue  so  set  aside  and  placed  to 
the  credit  of  any  such  incorporated  district  shall 
be  used  by  the  commissioners  thereof  for  con- 
structing, repairing  and  maintaining  bridges  and 
culverts  within  the  di  trict,  and  working,  repair- 
ing, maintaining  and  dragging  public  roads  within 
the  district,  and  paying  legitimate  administra- 
tive expenses  of  the  district,  and  for  such  other 
purposes  as  may  be  authorized  by  law." 

Section  8721,  supra,  provides  in  part  as  follows: 

" * v * All  money  collected  on  special  tax  bills 
and  all  money  the  commissioners  may  so  borrow, 
and  all  interest  that  may  accrue  ther~on  while 
on  deposit  in  any  county  depository,  shall  be 
used,  and  warrants  drawn  on  the  treasurer  there- 
for, for  the  following  purposes  only:  To  pay  the 
cost  and  expense  incurred  by  the  commissioners,  as 
found  by  the  court,  in  the  preparation  of  such 
plans,  specifications,  estimate,  map  and  profile, 
and  said  list  of  lands,  and  a reasonable  attorney's 
fee,  as  found  by  the  court,  for  such  petitioners, 
and  to  pay  the  cost  of  improving  said  public  road 
or  part  of  a public  road  in  accordance  with  the 
plans  and  specifications  so  filed  with  the  clerk 
of  the  county  court,  and  such  working,  administra- 
tive and  incidental  expenses,  not  otherwise  provided 
for  by  la*,  as  may  be  incurred  in  making  such  im- 
provement and  in  procuring,  collecting  and  paying 
the  cost  of  such  improvement,  * * *" 

Section  8734,  supra,  providing  for  duties  of  trustee  of  dis- 
solved road  district  is  as  follows: 
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"The  trustee  snail  have  power  to  prosecute  and 
defend  to  fin.  1 judgment  all  suits  instituted 
by  or  against  the  road  district,  collect  all 
moneys  due  the  same,  liquidate  all  lawful  de- 
mands against  the  same,  and  for  that  purpose  shall 
sell  any  property  belonging  to  such  road  district, 
or  so  much  thereof  as  may  be  necessary,  and  gen- 
erally to  do  all  acts  requisite  to  bring  to  a 
speedy  close  all  the  affairs  of  the  road  district, 
and  for  that  purpose,  under  the  order  and  direction 
of  the  county  court,  to  exercise  all  tne  powers 
given  by  law  to  said  road  district . " 

The  sections  of  article  11,  set  out  above,  strongly  indi- 
cate that  the  road  district  funds  shall  bear  the  expenses  con- 
nected with  the  organisation,  maintenance  and  dissolution  of  a 
road  district,  such  as  the  one  with  which  we  are  here  con- 
cerned. 

It  is  therefore  our  opinion  that  the  costs  of  dissolving 
a road  district  organised  under  Article  11,  Chapter  46,  K.S. 
Mo.,  1939,  must  be  borne  by  the  road  district  itself,  and 
that  all  costs  incurred  by  t he  successful  petitioners  should  be 
returned  to  them. 

If,  on  the  other  hand,  the  county  court,  in  its  discretion 
determines  that  the  road  district  should  not  be  dissolved,  the 
petitioners,  as  the  unsuccessful  party,  must  bear  the  costs  In 
accordance  with  the  rule  established  by  section  1406,  supra. 


CoadLuaiuH 


It  i3  the  opinion  of  this  office  that  if  a special  road 
district,  organised  under  tne  provisions  of  article  11,  Chapter 
46,  R.  S.  f‘io.,1939,  is  dissolved  by  the  county  court,  the  costs 
of  such  proceeding  must  be  borne  by  the  road  di  trict.  If, 
on  the  other  hand,  the  county  cou. t decides  against  dissolution 
all  costs  must  be  borne  by  the  petitioning  landowners. 


APPROVED : 


Respectfully  submitted, 


Attorney 


H.  JACKoON  DaNIKL 
Assistant  Attorney  General 


DEPUTY  CIRCUIT  CLERKS  IN  Deputy  circuit  clerks  and  assistants 

FOURTH  CLASS  COUNTIES:  may  be  appointed  by  circuit  clerk 

with  approval  of  circuit  court  and 
salary  paid  out  of  county  treasury. 


March 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an  official 
opinion.  You  thus  state  your  request: 

"The  circuit  clerk  has  a deputy  and  her  salary 
is  set  by  the  Circuit  Judge.  Is  it  legal  for 
the  County  Court  to  allow  the  circuit  court 
a sum  of  money  to  employ  extra  clerical  hire 
when  needed?" 

We  would  first  point  out  that  Ripley  County  is  a county  of 
the  fourth  class. 

We  would  next  direct  your  attention  to  Section  13147b,  Laws  of 
Missouri,  1945 , page  1425,  which  states: 

"In  all  counties  of  the  fourth  class,  the 
clerks  of  the  circuit  court  shall  be  ex  officio 
recorder  for  their  respective  counties." 

We  next  call  your  attention  to  Sections  5 and  6 and  7,  Laws  of 
Missouri,  1945,  pages  1531  and  1532,  which  state: 

Section  5* 

"The  circuit  clerk  and  recorder  in  counties  of 
the  fourth  class  shall  be  entitled  to  such  number 
of  deputies  and  assistants,  to  be  appointed  by 
such  official,  with  the  approval  of  the  judge  of 
the  circuit  court,  as  such  judge  shall  deem 
necessary  for  the  prompt  and  proper  discharge 
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of  the  duties  of  his  office.  The  judge  of 
the  circuit  court,  in  his  order  permitting 
the  circuit  clerk  and  recorder  to  appoint 
deputies  or  assistants,  shall  fix  the  com- 
pensation of  such  deputies  or  assistants, 
which  order  shall  designate  the  period  of 
time  such  deputies  or  assistants  may  be  em- 
ployed. Every  such  order  shall  be  entered  on 
record,  and  a certified  copy  thereof  shall  be 
filed  in  the  office  of  the  county  clerk.  The 
circuit  clerk  and  recorder  may  at  any  time 
discharge  any  deputy  or  assistant,  and  may  re- 
gulate the  time  of  his  or  her  employment  and 
the  circuit  court,  may  at  any  time  modify  or 
rescind  its  order  permitting  an  appointment  to 
be  made.” 

Section  6. 

"The  circuit  clerk  and  recorder  in  counties  of 
the  fourth  class,  as  recorder  of  the  county,  may 
appoint  in  writing  one  or  more  deputies,  to  be 
approved  by  the  county  court,  which  appointment 
with  the  like  oath  of  office  as  their  principals 
to  be  taken  by  them  and  indorse  thereon  shall  be 
filed  in  the  office  of  the  county  clerk.  Such 
deputy  recorders  shall  possess  the  qualifications 
of  clerks  of  courts  of  record,  and  may,  In  the 
name  of  their  principals,  perform  the  duties  of 
recorders  of  deeds,  but  all  circuit  clerks  and  record- 
ers and  their  sureties  shall  be  responsible  for  the 
official  conduct  of  their  deputies." 


Section  7. 


"All  annual  salaries  provided  in  this  act  shall 
be  paid  out  of  the  county  treasury  in  monthly 
installments  at  the  end  of  each  month  by  warrant 
drawn  by  the  county  court  upon  the  county  treasury.” 


Tour  question,  stated  above,  relates  to  deputy  circuit  clerkt 
and  assistants,  and  Section  5,  quoted  above,  relates  to  deputy  cir- 
cuit clerks  and  assistants  only.  The  number  of  deputies  and  assist- 
ants that  the  circuit  clerk  in  fourth  class  counties  may  have  l»  to 
be  determined  by  the  circuit  court,  without  whose  approval  a circuit 
clerk  may  not  appoint  such  deputies  and  assistants.  If  the  circuit 
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judge,  upon  the  recommendation  of  the  circuit  clerk,  and  by  order 
of  record  approves  the  appointment  of  a second  full  or  part-time 
deputy  or  assistant,  the  circuit  clerk  may  proceed  to  appoint 
such  deputy  or  assistant,  whose  salary  will  be  paid  by  the  county. 
In  such  case  the  county  court  could  not  allow  a sun  of  money  to 
the  circuit  court  for  the  purpose  of  paying  the  salary  of  such 
second  deputy  or  assistant;  inasmuch  as  by  Section  7,  quoted 
above,  such  salary  would  be  paid  out  of  the  county  treasury  of 
your  county. 


CONCLUSION 

In  fourth  class  counties  a circuit  clerk  may,  with  the 
approval  of  the  circuit  court,  appoint  additional  deputies  and 
assistants  whose  salaries  will  be  set  by  the  circuit  court  and 
paid  out  of  the  treasury  of  the  county. 


Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APHIOVED: 


HPW:hr 
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HEARING: 


Transcript  of  testimony  at  preliminary  hearing 
need  not  be  delivered  to  defendant  when  defend- 
ant is  released  on  bond.  Transcript  of  testi- 
mony is  to  be  delivered  to  clerk  of  the  court 
in  which  the  offense  is  cognizable. 
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Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 


FILE  NO.  2k 


Biis  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"Bie  defendant  is  charged  with  first  degree 
murder  and  is  given  a preliminary  hearing 
and  bound  over  for  Circuit  Court  but  is  given 
bail  by  the  Magistrate.  Does  the  law  require 
that  the  defendant  be  given  a copy  of  the  evi- 
dence at  the  preliminary  hearing?  What  must 
be  done  with  the  transcript  of  the  evidence?" 

Section  3870,  Mo.  R.  S.  A.,  1939,  states: 

"In  all  cases  of  homicide,  but  in  no  other, 
the  evidence  given  by  the  several  witnesses 
shall  be  reduced  to  writing  by  the  magistrate, 
or  under  his  direction,  and  shall  be  signed 
by  the  witnesses  respectively." 

Section  3879,  Mo.  R.  S.  A.,  1939,  states: 

"All  examinations  and  recognizances  taken  in 
pursuance  of  the  provisions  of  this  article 
shall  be  certified  by  the  magistrate  taking 
the  same,  and  delivered  to  the  clerk  of  the 
court  in  which  the  offense  is  cognizable,  on 
or  before  the  first  day  of  the  next  term  thereof, 
except  that  where  the  prisoner  is  committed  to 
jail,  the  examination  of  himself  and  of  the 
witnesses  for  or  against  him,  duly  certified, 
shall  accompany  the  warrant  of  commitment,  and 
be  delivered  therewith  to  the  Jailer." 
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Since  the  defendant  was  given  bail  in  this  case  the  re- 
quirements of  the  statutes  are  satisfied  if  the  transcript  of  the 
testimony  taken  at  the  preliminary  hearing  is  delivered  to  the 
clerk  of  the  court  in  which  the  defendant  will  be  tried,  because 
since  he  is  out  on  bond  it  will  be  available  to  him  and  to  his 
attorney . 


Section  3^79  also  answered  the  remainder  of  your  question  by 
stating,  as  quoted  above,  that  "All  exam! nations  and  recognizances 
taken  in  pursuance  of  the  provisions  of  this  article  shall  be  certi- 
fied by  the  magistrate  taking  the  same,  and  delivered  to  the  clerk 
of  the  court  in  which  the  offense  is  cognizable,  * * *" 


CONCLUSION 


It  is  the  conclusion  of  this  office  that  where  a defendant  is 
released  on  bond  he  need  not  be  given  a transcript  of  the  testimony 
taken  at  his  preliminary  hearing. 

It  is  the  further  conclusion  of  this  office  that  a transcript 
of  the  evidence  taken  at  the  preliminary  hearing  must  be  delivered 
to  the  clerk  of  the  court  in  which  the  defendant  will  be  tried. 

Respectfully  submitted, 

HUGH  P.  WILLIAMSON 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


CHILDREN  ) A child  born  in  wedlock  is  presumed  to  be  legitimate;  the 

) father  of  an  illegitimate  child  can  be  made  to  support  such 
) child. 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney  . 
Ripley  County 
Doniphan,  Missouri 


This  department  is  in  receipt  of  your  X'ecent  request  for  an 
official  opinion.  You  thus  state  your  request: 


"I  have  a juvenile  case  involving  a neglected 
child.  The  mother  was  pregnant  when  she  married 
a Mr.  Tune.  Tune  knew  she  was  pregnant  but  he 
married  her  anyway.  This  child  was  then  born 
after  wedlock.  Since  then  the  mother  claims 
the  child  does  not  belong  to  Mr.  Tune  but  be- 
longs to  a Mr.  Be s sent.  The  mother  was  in 
contact  with  both  men  and  either  could  have 
been  the  father.  I do  not  have  a Missouri 
Digest  to  look  up  the  law  and  I would  like 
answers  to  some  questions  of  law. 


1.  What  are  Beanent»s  right  to  claim 
parenthood  of  the  child? 

2.  Could  he  be  made  to  support  the  child? 


3.  What  presumptions  are  there  that  Mr.  Tune 
is  the  father? 


4.  What  proof  is  necessary  to  show  Mr.  Bessent 
is  tflie  father  and  must  support  the  diild?" 


Your  first  question  is:  What  are  Lessent*s  rights  to  claim 
parenthood  of  the  child?  It  seems  obvious  that  any  man  can  claim 
the  parenthood  of  any  child.  Proving  parenthood  is,  of  course, 
altogether  another  matter.  Claiming  parenthood  is  not  a matter 
of  right  but  is  simply  a matter  of  doing  it. 
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We  believe  that  in  framing  this  question  you  may  have  meant 
to  ask:  Hov  could  Bessent  prove  his  parenthood  of  this  child? 

He  could  do  this  by  showing,  first,  that  ?<r.  Tune  could  not,  either 
because  of  absence  during  the  period  of  conception,  or  physloal 
incapacity,  have  been  the  lather.  And  second,  by  proving  that  no 
man  other  than  himself  (Bessent)  had  had  intercourse  with  the 
mother  of  the  child  during  the  period  of  its  conception.  In  view 
of  the  clrcumstanoes  which  you  relate,  we  deem  that  proof  of  this 
second  matter  would  be  difficult  to  the  point  of  impossibility. 

Your  second  question  is)  could  he  (Bessent)  be  made  to  support 
the  child? 

Your  third  question  is)  what  presumptions  are  there  that  Mr. 
Tune  is  the  father  of  the  child?  For  reasons  which  we  hope  will 
presently  appear,  we  shall  answer  your  third  question  before  we 
answer  the  second,  and  in  answering  it  we  direct  your  attention 
to  the  case  of  Ash  v.  Modern  Sand  & Gravel  Co.,  122  S.W.  (2d)  45* 
l.e.  5>0.  In  that  part  of  the  opinion  in  the  Ash  case  which  is 
pertinent  to  the  issue  before  us  the  court  said: 

"Tho  strenuous  effort  made  to  bastardize 
the  boy  claimant,  we  think  signally  failed 
as  it  deserved  to  fail.  The  commission 
failed  to  make  a finding  on  this  issue. 

Every  child  born  in  wedlock  is  presumed  to 
be  legitimate.  Public  policy  sanctions  this 
view.  Bower  v.  Graham,  285  Mo.  l£l,  225  S.W. 

978 | Gates  v.  Seibert,  157  Mo.  254,  loc.  cit. 

272,  57  S.W.  1065,  80  Am.  St.  fiep.  625)  Busby 
v.  Self,  284  Mo.  206,  22 3 S.W.  729. 

"Such  presumption  in  favor  of  tho  legitimacy 
of  children  bom  in  wedlock  is  the  strongest 
known  to  the  law,  and  the  courts  in  their 
righteous  zeal  to  protect  the  innocent  off- 
spring will  not  permit  this  presumption  to 
be  overthrown  unless  there  is  no  judicial 
escape  from  such  a malign  conclusion.  Nelson 
v.  Jones,  245  Mo.  579 » 151  S.W.  80)  Malar  v. 

Brock,  222  Mo.  74*  loc.  cit.  100,  120  S.W. 

1167,  133  Am.  St.  Rep.  513#  17  A“*n.  Cas. 

673;  Jackson  v.  phalen,  237  Mo.  lL2,  lijO  S.W. 

879)  Stripe  v.  Meffert,  287  Mo.  3°6,  229  S.W. 

/o2)  7 C.  J. , Par.  6,  p.  94®. 
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"To  overthrow  this  presumption  the  evidence 
must  show  conclusively  that  the  husband,  by 
reason  or  absence  or  otherwise,  could  not  have 
had  sexual  intercourse  with  the  wife  at  the 
beginning  of  any  reasonable  period  of  gestation# 

Drake  v.  Milton  Hospital  Ass*n,  266  Ho.  1,  176 
S.W.  if.62.  * * 

In  the  case  of  Boudlnier  v.  Boudinior,  203  S.W.  (2d)  89,  l.c.  97* 
the  court  said  t 

“Pronouncements  of  the  Supremo  Court  of  our 
state  have  clearly  demonstrated  that  the  modem 
and  prevailing  mile  is  that  the  prosumption 
that  a child  born  during  tho  period  of  lawful 
wedlock  is  legitimate  may  be  rebutted  and 
overthrown  by  proof  of  facts  to  tho  contrary* 

In  the  case  of  Bower  v.  Graham.  2 85  Ho.  151# 
loc.  cit.  162,  225  S.W.  976*  960,  in  the  course 
of  the  opinion  the  court  states:  *v;e  do  not, 
however,  think  it  improper  to  consider  this 
record  from  the  standpoint  that  the  presumption 
arising  frcsn  the  birth  of  the  child  in  lawful 
wedlock  may  be  disputed  by  showing  the  fact  to 
be  otherwise.*  In  the  case  of  Drake  v.  Milton 
Hospital  Ass*n.  266  Ko.  1,  on  page  11,  178  S.W. 
l|i>2,  on  page  4-o4*  the  court  said:  ‘The  pre- 
sumption  that  a child  bom  in  wedlock  is 
legitimate  is  not  an  absolute  one,  but  is  re- 
buttable.*  The  foregoing  pronouncements 
apparently  have  never  been  overruled  or  criticized. 

In  Noedham  v.  Needham,  Mo.  App.  299  S.W.  832,  83lf# 
the  St.  Louis  Court  of  Appeals,  after  reference 
to  the  presumption  that  prevailed  at  common  law 
states:  ’The  modem  doctrine  undoubtedly  is  that 
the  presumption  may  be  overthrown  by  any  compe- 
tent and  relevant  evidence,  disclosing  that  the 
husband  could  not  have  been  the  father  of  the 
child.*  Citing  the  Drake  case,  supra.  Cf. 

Morrison  v.  Hicks,  Ark.  200  S.W.  (2d)  100." 

1 The  Boudlnier  case  and  the  Ash  case  are  in  complete  agreement 
that  a child  born  in  wedlock  is  presumed  to  be  legitimate,  that  is, 
that  it  is  presumed  to  have  been  bom  a3  a result  of  sexual  inter- 
course between  ite  mother  and  the  man  to  whom  she  was  married  at 
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the  time  the  child  was  born.  Both  caaea  agree  that  this  presumption 
may  be  overcome  by  sufficient  evidence  to  the  contrary,  Therefore, 
tho  answer  to  the  third  question  is  that  Tune  is  presumed  to  be  the 
father  of  this  child,  and  that,  in  the  words  of  the  Ash  case,  this 
presumption  is  one  of  the  strongest  known  to  the  law. 

In  answering  your  seoond  question  we  direct  your  attention 
to  the  case  of  State  v.  Williams,  22k  S.'.Y*  (2d)  *44-»  1*  c* 

In  this  case  one  /Villiams  was  charged  with  non-support  of  a child 
bom  out  of  wedlock,  of  which  child  he  did  not  have  the  care  or 
custody,  of  sftilch  child  he  was  alleged  to  be  the  father.  The 
lower  court  made  a finding  that  Williams  was  the  father,  and  the 
appellate  court  sustained  his  conviction  in  the  lower  court  on  the 
charge  of  non-support.  m the  course  of  its  opinion  the  appellate 
court  stated! 

"Reduced  to  its  simplest  terras,  we,  therefore, 
have  before  us  a case  which  is  governed  by 
the  1947  statute,  supra,  wherein  it  is  made  a 
crime  for  any  man  or  woman  who  shall  without 
good  cause  fall,  neglect  or  refuse  to  provide 
adequate  food,  clothing,  lodging,  etc.,  for  his 
or  her  child  or  children  bora  in  or  out  of  wed- 
lock under  the  age  of  sixteen  years.  There 
was  substantial  eviconco  adduced  by  the  State 
at  the  trial  to  show  that  defendant  herein  is 
the  parent  of  the  child  In  question.  Ifre  prosecut- 
ing witness,  the  mother  of  the  child,  so  testified. 

The  Associate  Prosecuting  Attorney  testified  that 
the  defendant  admitted  that  he  was  the  father  of 
the  ohild.  The  defendant  did  not  deny  or  contra- 
dict the  state *s  evidence.  Furthermore,  there 
was  substantial  evidence  showing  that  defendant 
failed  to  support  the  child  during  certain  periods  and 
finally  refused  to  do  so,  although  he  was  able  to 
and  did  earn  substantial  wages  during  that  time. 

Therefore,  all  the  elements  necessary  to  be  proved 
under  the  statute  as  it  now  stands  were  shown  by 
substantial  evidence.  , 

"The  fact  that  the  State  did  not  prove  that  the 
defendant  had  the  legal  care  or  custody  of  such  minor 
child  is  immaterial  because  It  is  not  necessary  in  a 
case  of  thi&kind  to  prove  that  defendant  had  such 
care  and  custody  where,  as  hero,  there  is  substantial 
evldenco  showing  that  the  defendant  is  the  parent 
of  the  illegitimate  child.  It  is  only  where  the 
charge  of  non-support  of  a child  is  made  against 
one  who  is  not  a parent  that  the  element  of  having 
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the  legal  care  or  oustody  of  such  child  must  be 
shown  in  addition  to  the  failure  or  neglect  to 
provide  adequate  food,  clothing,  etc*,  for  such 
child*  This  is  true  because  the  statute  plainly 
makes  it  r.c  for  it  says  in  a separate  statement 
of  suoh  offense:  *or  if  any  ether  person  having 
the  legal  care  or  custody  of  sucL  lAn'or  child, 
shell  without  good  cause,  fail  » -s  * to  provide 
adequate  food,  clothing,  <*  -»■»  then  such  person 
shall  be  doomed  guilty  of  a misdemeanor* 1 (Emphasis 
outb.)  It  is  well  known  that  persons  who  are  not 
uhe  parents  of  children  are  frequently  awarded  the 
care  and  custody  of  children  by  the  courts  and  it 
was  the  clear  intention  of  the  Legislature  to 
make  them  as  well  as  parents  answerable  to  the  lav 
for  neglect  of  their  duty*" 

The  answer  to  your  second  question,  therefore,  is  that  if 
Besrent  acknowledged  the  child  to  be  his,  or  if  the  court  made  a 
finding  that  he  was  the  father,  that  then  ho  could  be  made  to  support 
the  child. 

Your  final  question  is:  Yliat  proof  is  necessary  to  show  that 
Bessent  is  the  father  and  must  support  the  child?  We  believe  that 
our  answer  to  your  questions  above  fully  answer  you r final  question* 

CONCLUSION 

f 

It  is  the  opinion  of  this  department  that  a child  bora  in  wedlock 
is  presumed  to  be  legitimate;  that  the  father  of  an  illegitimate  child 
can  be  forced  to  support  such  child  if  he  acknowledges  that  he  is  the 
father  of  the  child  or  if  the  proper  court  so  finds* 

I 

Respectfully  submitted. 


APPROVED: 


HUOTi  P.  WILLIAMSON 

Assistant  Attorney  Ceneral 
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Attorney  Go; 
HPw/hr 
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Board  of  Commissioners  of  Special  Road  District  organized 
under  Article  10,  Chapter  H-6  R.  s.  Me.  1939,  shall  hare v 
sole,  exclusive  and  entire  control  and  jurisdiction  ever  y 
all  publlo  highways  within  Its  district  outside  the  cer- 
ROADS:  porate  Units  of  any  city  or  Tillage,  therein  to  construct 

lnprore  and  repair  such  highways,  and  this  control  shall 
include  all  streets  dedicated  to  the  publie  use  which,  nay 
lie  in  an  unincorporated  cocci  unity  within  the  special  road 
district. 


honorable  William  Loe  Dodd, 
Prosecuting  Attorney 
Ripley  County, 

Doniphan,  Missouri. 

Dear  Sirt 


This  department  13  in  receipt  of  your  recent  letter  re- 
questing an  opinion  on  the  following  question* 


"The  Doniphan  Special  Road  District  was  organ* 
lsod  under  Article  10*  Chapter  ij6,  Revised 
Statutes  of  Missouri,  1939,  Mow  Seotlon  8562 
R.  3.  1939  says  that  the  County  Court  shall 
have  control  of  streets  and  alleys  in  unlnoorp. 
Tillages,  but  does  the  seotlon  apply  to  streets 
and  alleys  in  unlncorp.  villages  located  within 
the  boundary  of  a Special  Road  District  organized 
under  Artlole  10,  Chapter  l\6 , R.  S.  1939?  Does 
Seotlon  3682  R.  s.  193 9#  give  the  control  of 
streets  and  alleys  (publlo  roads)  to  the  Commis- 
sioners of  Doniphan  Speoial  Road  Dlstriotf  Does 
Section  8685,  R.  d.  1939#  give  this  control  to 
Doniphan  S.R.D.? 

"Are  streets  and  alleys  in  unlnoorp.  villages 
treated  differently  than  public  roads? 

"The  road  in  question  is  a street  dedioated  to 
public  use  and  located  in  an  unlnoorp.  village 
within  the  limits  of  the  Doniphan  Speoial  Road 
District." 


Mo.  R.  S.  Section  8562  reads  as  follows: 

"All  streets  and  alleys  in  unincorporated  towns 
and  villages  shall  be  under  the  control  of  the 
county  court,  and  governed  by  the  laws  relating 
to  roads  and  highways . w ( Empha ala  ours ) . 


Honorable  William  Lue  Dodd, 


In  addition  to  the  statutory  powers  conferred  upon  the 
county  court  to  act  as  the  administrative  body  charged  with  the 
duty  of  control,  construction,  maintenance,  upkeep  and  repair 
of  county  roads.  Article  10,  Chapter  R«  S*  Mo,  1939*  pro* 
vldes  for  the  organization  of  special  road  districts  wherein  the 
duty  to  construct  and  maintain  the  roads  within  the  special  road 
dlstrlot  Is  divested  from  the  county  court  and  Invested  In  a 
board  of  commissioners,  Section  3673  reenacted  L,  19 h$»  P»  lh9U» 
authorizes  the  organization  of  a special  road  district  in  these 
words : 


’’Territory  not  exceeding  eight  miles  square, 
wherein  Is  located  any  city,  town  or  village 
containing  lass  than  one  hundred  thousand  InhaD- 
itants,  may  be  organized  as  hereinafter  set  forth 
Into  a special  road  district, >:• 


Provision  is  then  made  within  this  article  for  the  organization 
of  a Board  of  Commissioners  and  a ptr  t of  their  duties  are  pro- 
scribed  by  Seotion  3682,  R*  3,  Mo,  1939,  In  these  words: 


Said  board  shall  have  sole,  exclusive  and  entire 


Prove  an&  repair  suohhlgfaways 

all  obstructions  from  suon  nig 


i*  "and  shall  'remove 

[ghwaya,  and  for  the 
discharge  of  these  duties  shall  have  all  the  power, 
rights  and  authority  conferred  by  general  statutes 
upon  road  overseers,  and  said  board  shall  at  all 
times  keep  the  public  roads  under  its  charge  in  as 
good  repair  as  the  means  at  its  oommand  will  permit, 
and  for  this  purpose  may  employ  hands  at  fixed  ocas* 
ponsatlons,  rent,  lease  or  buy  teams.  Implements, 
tools  and  machinery,  all  kinds  of  motor  power,  and 
all  things  needful  to  carry  on  such  road  work:  Pro* 
vlded,  that  the  board  may  have  such  road  work  or  any 
part  of  such  work  done  by  contract;  under  such  reg- 
ulations as  the  board  may  prescribe,* 


Ssotlon  8562  (cited  supra),  which  confers  control  of  streets 
and  alleys  in  unincorporated  villages  upon  the  county  court  must 
be  treated  in  the  same  fashion  as  othur  general  statutes  conferring 
such  control  upon  the  county  court  for  all  county  roads  and  bridges 
and  3eotlon  3662  transfers  this  control  to  the  special  road  dist- 
rict by  providing  for  a board  of  commissioners  to  have  3 ole,  exclu- 
sive and  entire  control  and  jurisdiction  over  all  publ i cT"hT, Always 
wlthirTTta  district  outside  the  corporate"*1]. limits  of  any  city  or 
village  therein  to  construct,  improve  and  repair  suen  highways . 
fhs  roads,  streeTs  and  alleys  lying  within  an  unincorporated  vll- 
lage  must  be  under  the  same  exclusive  and  entire  control  and  juris- 
diction of  the  Board  of  Commissioners  of  the  special  road  dlstrlot 
as  are  all  roads  outside  of  the  corporate  limits  of  a city,  town  or 
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village. 

It  Is  the  opinion  of  this  department  that  streets  and  alleys 
of  an  unincorporated  village  are  treated  no  differently  than  any 
other  publlo  reads  lying  within  the  special  road  district,  and 
outside  an  Incorporated  city,  town  or  village* 

Parts  of  several  other  aeotlons  of  this  artlole  enumerate 
the  powers  and  duties  of  the  Board  of  Commissioners  to  control 
the  construction,  maintenance  and  repair  of  roads  within  the  spe- 
cial road  district.  You  may  wish  to  note  suoh  sections  from  the 
1939  R.  3.  Mo.  as  3671*,  3681,  3685,  8688,  8691,  8696,  3697  and 
3700,  which  confer  upon  the  Board  of  Coimni  jslonars  of  tho  "eight 
mile"  special  road  district  those  duties  which  would  otherwise 
devolve  upon  the  county  court. 


CONCLUSION. 

The  Board  of  Qjmmis  si  oners  of  a special  road  dlstrlot  organ- 
ised under  Article  10,  Chapter  I46,  R.  5.  Mo.  1939,  shall  have  sole, 
exclusive  and  entire  oontrol  and  Jurisdiction  over  all  publlo  high- 
ways within  Its  dlstrlot  outside  the  corporate  limits  of  any  olty 
or  village  therein  to  oonstruot.  Improve  and  repair  such  highways 
and  this  oontrol  shall  include  all  streets  dedicated  to  the  public 
uee  which  may  lie  in  an  unincorporated  oansaunlty  within  the  cpwoial 
road  district. 


Racpeotfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney-General 


APPROVED* 


'k'ILow 

Attorney-General < 


JEH/ld 


LIQUOR: 


Obstruction  of  1/3  to  1/2  of  windows 
of  tavern  by  curtains  constitutes  no 
INTOXICATING  LIQUOR:  violation  of  Liquor  Control  Act. 


November  21,  1950 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 


FI  LED 


This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows : 

"The  Rainbow  Inn  is  a beer  tavern 
located  in  Ripley  County,  Missouri, 

On  the  West  side  is  located  about 
6 or  7 windows . The  operator  has 
hung  curtains  on  these  windows  which 
partially  obstruct  or  obscure  the  in- 
terior of  such  room.  They  do  not  com- 
pletely obstruct  the  view  but  do  ob- 
struct about  1/3  to  1/2  of  the  window. 

Now  under  Sec.  4899  R.S.  1939  do  the 
above  state  of  facts  show  a violation 
of  the  law?  The  outside  door  has  no 
obstruction.  Does  the  law  mean  the 
entire  Interior  must  be  obstructed 
or  obscure  from  public  view?  If  this 
is  a violation  does  Sec.  4933  R.S. 

1939  provide  the  punishment? 

"Please  give  me  a legal  interpreta- 
tion of  Sec.  4899  R.S.  1939  as  to  the 
meaning  of  'obstructing  or  obscuring 
the  interior  of  such  room  from  public 
view ' . " 

Section  4899,  R.S.  Mo.  1939,  reads  as  follows: 

"Nothing  in  this  act  shall  be  so  con- 
strued as  to  authorize  the  sale  of  in- 
toxicating liquor  in  the  original  pack- 
age, or  at  retail  by  the  drink  for  con- 
sumption on  the  premises  where  sold,  in 
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a place  commonly  known  as  a 'saloon', 
and  no  license  shall  be  issued  by  any 
city  council,  board  of  aldermen  or 
other  authorities  of  any  city  in  this 
state,  nor  by  the  supervisor  of  liquor 
control,  for  the  sale  of  intoxicating 
liquor  at  retail  by  the  drink  for  con- 
sumption on  the  premises  where  sold,  in 
a place  commonly  known  as  a 'saloon', 
nor  in  any  building  or  room  where  there 
are  blinds,  screens,  swinging  doors, 
curtains  or  any  other  thing  in  such 
building  or  room  that  will  obstruct  or 
obscure  the  interior  of  such  room  from 
public  view.  It  shall  also  be  unlawful 
for  the  holder  of  any  license  authorized 
by  this  act,  for  the  sale  of  any  in- 
toxicating liauor  at  retail  by  the  drink 
for  consumption  on  the  premises  where 
sold,  to  keep  or  secrete,  or  to  allow 
any  other  person  to  keep  or  secrete  in 
or  upon  the  premises  described  in  such 
license,  any  intoxicating  liquor,  other 
than  the  kind  of  liquor  expressly  auth- 
orized to  be  sold  by  such  license." 

(Underscoring  ours.) 

Section  655,  R.S.  Mo.  1939,  provides,  in  part, 
as  follows: 


"The  construction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  construc- 
tion be  plainly  repugnant  to  the  in- 
tent of  the  legislature,  or  of  the  con- 
text of  the  same  statute:  First,  words 
and  phrases  shall  be  taken  in  their 
plain  or  ordinary  and  usual  sense,  * * 

Webster's  New  International  Dictionary,  Second 
Edition,  defines  the  word  "obstruct"  to  mean:  "To  cut 
off  the  sight  of  (an  object);  shut  out"  and  "obscure" 
is  defined  as:  "Not  readily  seen"  and  is  synonymous  with 
"indistinct,  shadowy".  We  are  unable  to  find  a case  on 
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all  fours  with  the  facts  as  outlined  in  your  reouest. 
However,  we  find  an  interpretation  of  the  law  taken 
by  the  General  Sessions  of  Delaware  in  the  case  of 
State  vs.  McCann,  90  Atl.  8l.  In  its  charge  to  the 
jury  the  Court  said: 

"Gentlemen  of  the  jury:  Edward  J. 

McCann  stands  charged  under  this 
indictment  with  the  violation  of 
a statute  of  this  state,  passed  in 
1889,  which  provides  that  'every 
person  licensed  under  this  act  shall 
keep  his  principal  place  of  business, 
so  as  to  be  seen  fully  and  easily  by 
passers-by,  and  shall  not  obstruct 
such  view  by  screens,  blinds,  inside 
shutters,  frosted  glass,  or  any  other 
device,  of  whatsoever  kind  or  character.' 
Ordinarily  we  call  it  the  screen  act, 
and  the  defendant  is  charged  with  the 
violation  of  that  act. 

"*  * *The  sole  question  here  is  whether 
Edward  J.  McCann,  the  party  charged, 
under  this  indictment,  has  kept  his 
principal  place  of  business  so  open 
and  free  from  obstruction  as  to  be  seen 
fully  and  easily  by  passers-by.  If  he 
has  done  that,  he  is  not  guilty. 

"The  burden  is  upon  the  state  to  show 
to  your  satisfaction,  by  the  evidence, 
beyond  a reasonable  doubt,  that  this 
man  did  exactly  what  he  is  charged  with; 
that  is,  by  reason  of  some  device  or  an 
obstruction  of  some  kind,  the  view  of 
his  saloon  or  principal  place  of  business, 
was  not  fully  and  easily  discernible  to 
the  ordinary  passer-by. 

"This  law  applies  to  ordinary  passers- 
by,  tall  people,  as  well  as  short  people, 
and  you  should  be  reasonable  in  the  mean- 
ing and  application  of  this  act.  It  ap- 
plies to  the  ordinary  passer-by,  the 
general  public. 
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"The  statute  provides  that  the  princi- 
pal place  of  business  of  a licensed 
liquor  dealer  shall  be  kept  in  such  a 
way  as  to  be  fully  and  easily  seen  by 
passers-by  and  such  view  shall  not  be 
obstructed  by  screens  or  any  other  de- 
vices. The  court  cannot  think  of  any 
language  more  simple  or  more  easily 
understood.  The  view  of  the  principal 
place  of  business  is  to  be  unobstructed 
and  so  open  and  clear  that  it  can  be 
fully  and  easily  seen  by  ordinary  passers- 
by;  that  is,  by  the  public  which  passes 
by,  and  the  public  is  composed  of  men 
and  women  of  all  sizes.  The  statute 
provides  that  the  principal  place  of 
business  shall  be  kept  in  view  of  passers- 
by,  and  that  means  that  the  principal 
place  of  business  shall  be  readily  seen 
by  or  observed  by  the  public,  and  that 
anything  which  tends  to  hinder  or  block 
or  obstruct  the  full  and  easy  view  would 
be  a violation  of  the  statute." 

This  charge  indicates  that  the  statutes  known  as 
"Screen  Acts"  are  violated  when  the  view  of  the  place  of 
business  is  obstructed  and  is  not  readily  seen  or  observed 
by  the  public.  So,  also,  the  above  definitions  of  the 
words  of  Section  ^899  seem  to  indicate  that  all  that  is 
required  is  that  there  be  a view  of  the  interior. 

The  construction  of  a statute  by  administrative 
officials  charged  with  the  enforcement  thereof  is  entitled 
to  great  weight.  (State  ex  rel.  Hanlon  vs.  City  of  Maple- 
wood, 99  S.W.  (2d)  138,  231  Mo.  App.  739.)  Courts  often 
resort  to  this  rule  when  faced  with  the  necessity  of  con- 
struing the  language  used  by  the  Legislature  in  a particu- 
lar Act.  In  this  connection  we  desire  to  call  your  atten- 
tion to  Section  E of  Regulation  No.  12  as  promulgated  by 
the  Supervisor  of  Liquor  Control. 

"(e)  Visibility. — Retailers  shall  not 
place  or  permit  the  placing  of  any  ob- 
ject on  or  within  the  windows  of  premises 
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covered  by  licenses  which  shall  impede 
or  obstruct  vision  from  the  exterior 
into  the  interior.  This  prohibition 
shall  include  illuminated  signs,  floral 
decorations,  posters,  placards,  paint- 
ings or  writings,  and  all  other  simi- 
lar devices  or  designs. 

"In  case  Venetian  blinds  are  used  in 
windows,  slats  must  be  removed  entirely 
across  the  blind  so  as  to  make  visible 
space  beginning  at  four  feet  from  the 
sidewalk  and  extending  six  feet  above 
the  sidewalk,  if  such  Venetian  blinds 
are  kept  closed.  If  the  Venetian  blinds 
are  kept  open  it  shall  not  be  necessary 
to  remove  such  slats  provided  the  slats 
shall  at  all  times  be  horizontally  ad- 
justed so  that  the  flat  surfaces  there- 
of are  parallel  with  the  floor  of  the 
licensed  premises.  If  curtains  are  used, 
they  must  be  drawn  apart  so  as  to  permit 
a clear  view  into  the  interior  of  the 
premises . 

"Lighting  Requirements. — No  holder  of 
a retail  license  shall  use  illuminated 
brand  signs  exclusively  for  illuminat- 
ing purposes.  Sufficient  light  must 
be  maintained  at  all  times  to  insure 
clear  visibility  into  the  interior  and 
within  the  interior  of  the  premises." 

You  will  note  that  throughout  this  section  the 
emphasis  has  been  placed  upon  the  requirement  that  a 
clear  view  into  the  interior  of  the  premises  be  permitted. 
We  believe  this  to  be  consistent  with  the  intent  of  the 
Legislature  in  the  enactment  of  Section  4899,  and  that  so 
long  as  the  view  of  the  interior  of  the  room  is  not  com- 
pletely obstructed  or  obscured  there  is  no  violation  of 
the  statute. 

You  state  in  your  opinion  request  that  the  cur- 
tains do  not  obstruct  the  view  but  only  obstruct  about 
1/3  to  1/2  of  the  window.  Under  these  facts  we  believe 
there  is  no  violation. 
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CONCLUSION 

Therefore,  it  is  the  opinion  of  this  depart- 
ment that  the  obstruction  of  a window  by  curtains 
hung  so  as  to  obstruct  only  1/3  to  1/2  of  the  window, 
but  which  still  permit  a view  of  the  interior,  does 
not  violate  Section  ^899,  R.S.  Mo.  1939. 

Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS : 
WARRANTS : 


A 


Warrant  issued  by  school  district  to  pay 
indebtedness  exceeding  revenue  for  particular 
year  is  void;  warrant  cannot  be  issued  in 
subsequent  year  to  pay  previous  warrant  issued* 


t 
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December  18,  195>0 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir  I 


Your  letter  at  hand  requesting  an  opinion  of  this 
departmont,  which  roads  as  follows: 

"A  school  district  (common)  Issued  a 
warrant  for  a school  district  debt,  but 
there  was  no  funds  with  which  to  pay  the 
warrant  in  tho  county  school  fund.  In 
another  year  the  school  board  issued  a 
warrant  to  pay  said  void  warrant.  Io 
this  later  warrant  valid  and  payable  by 
the  county  treasurer?  Does  the  school 
board  have  authority  to  issue  said 
warrant?" 


You  further  informed  us  that  the  warrant  in  question 
was  issued  after  warrants  to  tho  full  extent  of  the  antici- 
pated revenue  of  the  school  district  for  the  particular  year 
involved  had  already  been  issued. 

Section  26,  Article  VI  of  the  Constitution  of  Missouri, 
1945#  in  part,  provides* 

"No  county,  city,  incorporated  town  or 
village,  school  district  or  other  politi- 
cal corporation  or  subdivision  of  the 
state  shall  become  indebted  in  an  amount 
exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year  plus  any 
unencumbered  balances  from  previous  , 
years,  excopt  as  otherwise  provided  in 
this  Constitution." 


I 
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The  above  section  is  substantially  the  same  as  Section  12, 
Article  X of  the  Constitution  of  l875>,  which,  in  part,  provided 
that  no  school  district  could  become  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding  in  any  year  the  income 
or  revenue  provided  for  such  year,  without  the  consent  of  two 
thirds  of  the  voters,  section  26,  supra,  also  provides  for  a 
school  district  becoming  further  indebted  by  a two- thirds  vote. 

Section  10366,  Laws  of  Missouri,  19^3»  P®S®  $93,  relating 
to  the  disbursement  of  school  moneys,  in  part,  provides? 

"All  school  moneys  received  by  a school 
district  shall  be  disbursed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected or  received,  n » # School  district 
moneys  shall  be  disbursed  only  through 
warrants  drawn  by  order  of  the  board  of 
education.  Each  warrant  shall  show  the 
legal  identification  of  the  district  by 
name  or  by  number  as  provided  by  lawj 
shall  specify  the  amount  to  be  paid;  to 
whom  payment  is  made;  from  what  fund;  for 
what  purpose;  the  date  of  the  board  order, 
and  the  number  of  the  warrant.  Each  war- 
rant must  be  signed  by  the  president  and 
the  Secretary  or  Clerk.  No  warrant  shall 
be  drawn  for  the  payment  of  any  school 
district  indebtedness  unless  there  is  suf- 
ficient money  in  the  treasury  and  in  the 
proper  fund  for  the  payment  of  said  in- 
debtedness. -*  # No  county,  township, 

or  school  district  treasurer  shall  honor 
any  warrant  against  any  schocl  district 
that  is  in  excess  of  the  income  and  revenue 
of  such  school  district  for  the  school  year 
beginning  on  the  first  day  of  July  and  end- 
ing on  the  thirtieth  day  of  June  following, 

The  above  section,  which  pertains  to  all  classes  of  schools, 
provides  that  the  disbursement  of  school  moneys  must  be  made  by 
warrant  duly  drawn  by  the  Board  of  Education,  and  that  no  warrant 
shall  be  drawn  for  the  payment  of  any  indebtedness  unless  there 
is  sufficient  money  in  the  treasury  to  cover  said  payment.  The 
latter  part  of  said  section  further  provides  that  no  warrant 
shall  be  honored  against  a school  district  that  is  in  excess  of 
the  income  and  revenue  of  the  school  district  for  its  fiscal  year. 
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In  your  request  you  Inquire  If  the  void  warrant,  to  which 
we  have  previously  referred,  can  now  be  paid  by  the  issuance  of 
another  warrant  out  of  revenue  or  incone  derived  in  a subsequent 
year. 


In  the  case  of  pullum  v.  Consolidated  School  Dist.  No.  5» 

211  S.W.  (2d)  30,  the  Supreme  Court,  in  construing  Section  12, 
Article  X of  the  1875  Constitution,  in  its  application  to  a 
school  district  incurring  indebtedness,  said  at  l.c. 

” -a-  * The  quoted  language  of  the 

Constitution  of  1875  has  been  uniformly 
construed  as  permitting  the  anticipation 
of  the  current  revenues  to  the  extent  of 
the  year's  income  in  which  the  debt  is 
contracted  or  created  and  as  prohibiting 
the  anticipation  of  the  revenues  of  any 
future  year.  * * #• 

"In  cases  in  which  the  constitutional 
issue  has  been  raised,  it  is  said  the 
situation  at  the  time  a debt  is  con- 
tracted or  created  determines  whether 
or  not  a debt  is  void  under  Section  12, 

Article  X,  Constitution  of  1875.  * * «■" 

Under  the  above  case  it  would  appear  that,  in  incurring 
indebtedness  and  in  issuing  warrants  in  payment  thereof,  a school 
district  would  be  permitted  to  anticipate  the  current  revenues 
of  the  particular  year  in  which  the  indebtedness  was  incurred, 
but  would  not  be  permitted  to  anticipate  the  revenues  of  future 
years  in  incurring  any  particular  indebtedness. 

In  the  case  of  Barnard  & Co.  v.  Enox  County,  105  Mo.  382, 
suit  was  instituted  upon  a protested  warrant  issued  by  the  County 
Court  of  Knox  County  in  1885  to  pay  for  certain  books  and  sta- 
tionery. The  defense  was  that  the  debt  for  which  the  warrant 
was  issued  was  in  excess  of  the  revenue  for  the  year  1885.  In 
ruling  on  the  question  the  court,  at  l.c.  390,  saidj 

" It  is,  of  course,  a hardship  to  the 
plaintiff  to  declare  this  warrant  worth- 
less, but  we  cannot  dispose  of  the  ques- 
tion on  any  such  surface  view  of  the 
matter.  The  constitution  seeks  to  protect 
the  citizen  and  taxpayer,  and  their  rights 
are  not  to  be  overlooked.  It  is  the  duty 
of  persons  dealing  with  counties  and  county 
officials,  as  well  as  of  county  officials 
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themselves , to  take  notice  of  the  limit 
prescribed  by  the  constitution.  1 Dill. 

Munic.  Corp.  (lj.Ed.)  sec.  134a.  Solicit- 
ing agents,  contractors  and  others  who 
deal  with  county  officials  must  see  to  it 
that  the  limit  of  county  indebtedness  is 
not  exceeded,  and,  if  they  fail  to  do  this, 
they  must  suffer  the  consequences.  «•  * *" 

In  the  case  of  Kane  & Co.  v.  The  School  Dist.  of  Calhoun, 

I4.8  Mo.  App.  ljX)8,  suit  was  instituted  to  recover  on  a warrant 
issued  to  pay  for  some  school  furniture.  It  was  directed  that 
payment  of  the  warrant  would  be  made  about  two  years  after  the 
date  of  its  being  issued.  In  ruling  that  this  was  invalid  the 
court,  at  l.c.  • 1}X4»  said: 

"*■  vr  ■»  More  than  this,  the  so-called 
treasurer's  warrant  purports  to  bind  the 
school  district  two  years  in  the  future, 
in  that  the  treasuzer  is  directed  to  pay 
the  same  about  two  years  after  its  dete. 

The  evidence  conclusively  shows  that  there 
was  no  money  on  hand  then  to  pay  the  same 
nor  any  provided  for  in  that  fiscal  year. 

Hence,  this  order  was  an  effort  to  pledge 
the  future  credit  of  the  defendant,  in 
clear  violation  of  section  12,  article  10, 
constitution  of  Missouri,  which  reads: 

•No  * school  district  * * * shall  be 
allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding 
in  any  year  the  income  and  revenue  provided 
for  such  year  without  the  assent  of  two- 
thirds  of  the  voters  thereof  voting  at  an 
election  to  be  held  for  that  purpose.'  * # * " 

In  other  words,  under  the  above  case  it  would  appear  the 
court  has  held  that  the  income  and  revenue  of  a subsequent  year 
or  years  could  not  be  used  to  pay  a warrant  issued  in  a previous 
year  which  could  not  then  be  paid  due  to  the  fact  that  no  money 
was  available.  Hiat  is  to  say,  the  previous  warrant  had  been 
issued  to  pay  Indebtedness  in  excess  of  the  Income  and  revenue 
of  the  fiscal  year  in  which  said  indebtedness  was  contracted. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a 
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warrant  issued  by  a school  district  to  pay  indebtedness  in 
excess  of  the  income  or  revenue  for  the  particular  year  in 
which  the  indebtedness  was  contracted  would  be  void,  and  that 
said  warrant  could  not  be  paid  out  of  revenue  for  a subse- 
quent year  by  the  issuance  of  another  warrant. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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COUNTY  TREASURERS:  Dual  capacity  of  county  treasurer  and  treasurer 

of  six-director  school  district  is  prohibited 
SCHOOL  DISTRICTS:  by  public  policy  and  violates  the  rule  against 

holding  incompatible  offices. 


January 


Honorable  Ralph  H.  Dugglns 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir: 

The  following  is  in  reply  to  your  recent  request  for  an 
official  opinion  which  reads  as  follows: 

1 

"The  undersigned  lias  been  requested  by  the 
County  Superintendent  of  Schools,  Saline 
County,  Missouri,  to  obtain  an  opinion 
from  your  office  on  the  following  question: 

"Senate  Bill  #307  as  passed  by  the  61j.th 
Genoral  Assembly,  relates  to  the  creation 
of  County  Boards  of  Education,  defines  their 
powers  and  duties  and  provides  for  the  making 
of  plans  for  the  re-organization  of  school 
districts  etc. 

"Section  11  of  Senate  Bill  #30l|_  as  passed 
by  the  61|.th  General  Assembly  provides  as 
follows : 

"For  the  o lection  of  school  directors  and 
• officers  of  the  various  school  districts 

and  providing  for  the  delivering  to  the 
board  directors  of  the  enlarged  school  dis- 
tricts all  proporty,  records,  books,  papers 
etc.  All  funds  In  the  hands  of  the  County 
Treasurer  to  the  credit  of  the  various  dis- 
tricts composing  such  enlarged  district, 
shall  be  Immediately  transferred  to  the 
credit  of  the  Treasurer  of  such  enlarged 
district.  The  six  board  of  directors  of 
one  enlarged  school  district  request  the 
present  County  Treasurer  to  serve  as  treasurer 
of  said  enlarged  district.  Can  the  County 
Treasurer  legally  serve  in  his  present 
capacity  and  also  serve  in  the  capacity  as 
treasurer  of  such  enlarged  district  if 
appointed  or  elected  by  the  directors  of 
such  enlarged  district  whether  it  be  without 
compensation  or  with  compensation?" 
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The  question  posed  in  the  request  for  an  opinion  presents 
the  fact  of  a county  treasurer  desiring  to  take  on  the  addir 
tional  duties  of  treasurer  of  a school  district  ope rat iff  under 
the  general  school  law  and  more  particularly  under  the  statutes 
contained  in  Article  $,  Chapter  72,  R.  S.  Mo.  1939#  as  amended. 

A review  of  the  19 Constitution  of  Missouri  does  not  disclose 
any  provision  contained  therein  which  would  prevent  a county 
treasurer  from  performing  the  additional  duties  imposed  by  law 
on  treasurers  of  school  districts.  The  law  governing  county 
treasurers  will  be  examined  to  discover  any  prohibition  which 
may  be  contained  therein  against  such  a dual  capacity. 

Section  13799#  R«  S.  Mo.  1939#  contained  in  the  law  relating 
to  county  treasurers,  their  duties  and  liabilities,  presents  the 
only  statutory  mandate  disclosing  what  persons  are  ineligible 
to  serve  as  county  treasurers.  This  section  reads  as  follows! 

"No  sheriff,  marshal,  clerk  or  collector, 
or  the  deputy  of  any  such  officer,  shall 
be  eligible  to  the  office  of  treasurer  of 
any  county." 

In  the  case  of  State  ex  inf.  Noblet  ex  rel.  McDonald  v. 
Moore,  1 52  S.W.  (2d)  36,  3^7  Mo.  1170,  the  Supreme  Court  of 
Missouri  disclosed  the  liberality  of  construction  to  be  accorded 
the  statute  Just  quoted  in  the  following  language  found  at  3lj.7 
Mo.,  l.c.  1173* 

" * * # It  should  be  noted  that  when  the 
statute  was  enacted  all  the  officers  made 
ineligible  for  of  ice  of  treasurer  were 
at  least  county  officers.  At  the  outset 
we  should  observe  that  statutes  prescribing 
requirements  of  eligibility  to  an  elective 
office  must  be  given  a liberal  construction. 

This  is  so  because  in  our  democratic  form  of 
government  the  greatest  possible  freedom  of 
choice  in  the  selection  of  their  officers 
is  a natural  rigfrt  of  the  people  and  this 
right  must  be  zealously  guarded  by  the 
courts.  * * # " 

In  the  opinion  just  quoted,  above,  the  court  had  occasion 
to  make  reference  to  a previous  opinion  rendered  in  the  case  of 
State  ex  rel.  McAllister  v.  Dunn,  277  Mo.  33#  209  S.W.  110, 
which  was  an  action  involving  the  section  with  which  we  are 
now  dealing.  Section  13799#  R»  S.  Mo.  1939*  The  respondent 
therein  had  been  a deputy  collector  of  the  City  of  3t.  Louis 
and  while  such,  he  was  elected  city  treasurer.  The  court  held 
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that  the  respondent  was  ineligible  to  the  office  of  treasurer 
and  ousted  him  on  the  sole  ground  that  the  purpose  of  the 
statute  was,  as  stated  by  the  court  in  3^1-7  Mo.  1170,  l.c.  117lfi 

w * » * to  obviate  the  situation  where 
'one  could  be  chosen  treasurer  and  take 
and  hold  the  office  when,  in  all  proba- 
bility, public  money  in  his  hands  in  his 
former  official  capacity  would  have  to  be 
received  and  receipted  for  by  himself  in 
his  new  official  capacity.*" 

In  the  Dunn  case.  Just  referred  to,  the  applicability  of 
Section  13799#  R»  S.  Mo.  1939*  to  officers  of  the  City  of  St. 
Louis  was  conceded  because  of  the  classification  of  St.  Louis 
as  a county  rather  than  a city.  Since  Section  13799#  R.  S.  Mo. 
1939#  does  not  specifically  refer  to  treasurers  of  school  dis- 
tricts as  being  ineligible  to  serve  as  county  treasurers,  such 
statute  is  not  to  bo  construed  as  a prohibition  against  the 
dual  capacity  we  are  considering. 

Although  our  present  Constitution  and  statutes  do  not  bar 
a county  treasurer  from  serving,  at  the  same  time,  as  treasurer 
of  a school  district  operating  under  the  special  provisions  of 
Article  5#  Chapter  72,  R.  S.  Mo.  1939#  we  must  look  further  and 
ascertain  whether  there  is  any  common  law  incompatibility  in 
holding  these  two  positions.  In  the  case  of  State  ex  rel. 
McGaughey  v.  Grays  ton,  163  S.W.  (2d)  335#  3U-9  Mo.  700,  we  find 
the  common  law  rule  alluded  to  as  follows,  at  3^9  Mo.  l.c.  708: 

"The  settled  rule  of  the  common  law  pro- 
hibiting a public  officer  from  holding 
two  incompatible  offices  at  the  same  time 
has  never  been  questioned.  The  respective 
functions  and  duties  of  the  particular 
offices  and  their  exercise  with  a view  to 
the  public  Interest  furnish  the  basis  of 
determination  In  each  case.  Cases  have 
turned  on  the  question  whether  such  duties 
are  inconsistent,  antagonistic,  repugnant 
or  conflicting  as  where,  for  example,  one 
office  Is  subordinate  or  accountable  to 
the  other.  The  rule  against  holding  in- 
compatible offices  is  founded  upon  prin- 
ciples of  public  policy.  * * # " 

Before  discussing  any  incompatibility  that  may  exist 
between  the  office  of  county  treasurer  and  the  position  of 
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treasurer  of  a school  district  operating  under  the  provisions  of 
Article  5»  Chapter  72,  R.  S.  Mo.  1939»  it  is  necessary  to  deter- 
mine that  the  position  of  treasurer  of  such  school  district  is 
a public  office  under  the  lavs  of  this  state  and  not  merely  an 
employment.  In  the  case  of  State  ex  rel.  Pickett  v.  Truman, 

333  Mo.  1018,  61j.  S.W.  (2d)  105,  the  Supreme  Court  of  Missouri 
discussed  the  attributes  of  public  office  in  the  following 
language  found  at  333  Mo.,  l.c.  1021* 

"Numerous  criteria,  such  as  (1)  the  giving 
of  a bond  for  faithful  performance  of  the 
service  required,  (2)  definite  duties  imposed 
by  law  involving  the  exercise  of  some  por- 
tion of  the  sovereign  power,  (3)  continuing 
and  permanent  nature  of  the  duties  enjoined, 
and  (Ij.)  right  of  successor  to  the  powers, 
duties  and  emoluments,  have  been  resorted 
to  in  dete mining  whether  a person  is  an  • 
officer,  although  no  single  one  is  in  every 
case  conclusive.  It  is  the  duty  of  his 
office  and  the  nature  of  the  duty  that 
makes  one  an  officer  and  not  the  extent  of 
the  authority,  although  desi^jiatlon  by  the 
law  has  some  significance.  « * * *A  public 
office  is  the  right,  authority  and  duty, 
created  and  conferred  by  law,  by  which  for 
a given  period,  either  fixed  by  law  or  en- 
during at  the  pleasure  of  the  creating 
power,  an  individual  is  invested  with  some 
portion  of  the  sovereign  functions  of  the 
government,  to  be  exercised  by  him  for  the 
benefit  of  the  public.  The  Individual  so 
> invested  is  a public  officer,*  # * # " 

In  the  above  case  the  court  referred  to  State  ex  rel.  v. 
Board  of  Comiiss loners  (Ohio),  115  N.E.  919*  920,  and  spoke 
as  follows  at  333  Mo.  l.c.  1022* 

• I 

" * * * The  Ohio  decision  states  that  it 
is  no  longer  an  open  question  in  that  state 
' that  to  constitute  a public  office  * it  Is 
essential  that  certain  independent  public 
duties,  a part  of  the  sovereignty  of  the 
3tate,  should  be  appointed  to  it  by  law.* 

Illustrative  of  what  is  meant  by  ‘sovereignty 
of  the  State,*  in  the  same  opinion  it  is 
said*  »If  specific  statutory  and  indepen- 
dent duties  are  Imposed  upon  an  appointee 
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In  relation  to  tho  exercise  of  the  police 
powers  of  the  State,  If  the  appointee  Is 
Invested  with  Independent  power  In  the 
disposition  of  public  property  or  with 
power  to  incur  financial  obligations  upon 
the  part  of  the  county  or  State,  If  he  is 
empowered  to  act  In  those  multitudinous 
cases  involving  business  or  political 
dealings  between  individuals  and  the  public, 
wherein  the  latter  must  necessarily  act 
through  an  official  agency,  then  such 
functions  are  a part  of  the  sovereignty 
of  the  State. •" 

It  Is  proper  to  denominate  a school  district  as  an  arm  of 
our  state  government  since  "a  school  district  is  a public  cor- 
poration forming  an  integral  part  of  the  State  and  constituting 
that  instrumentality  of  the  8tate  utilized  by  the  State  in 
discharging  its  constitutionally  invoked  governmental  function 
of  imparting  knowledge  to  the  State* s youth"  ( ansas  City  v. 
School  District  of  Kansas  City,  356  Mo.  364#  201  S.W.  (2d)  930)* 
— and  a school  director  has  been  held  to  be  a public  officer  of 
a political  subdivision  of  Missouri  within  the  provisions  of  the 
anti-nepotism  clause  (Article  XIV,  Section  13)  of  Missouri* s 
Constitution  of  1875  (State  ex  rel.  McKittrick  v.  Whittle,  333 
Mo.  705*  63  S.W.  (2d)  100).  Although  the  anti-nepotism  clause 
of  Missouri* s new  Constitution  of  191^5*  found  at  Section  6 of 
Article  VII  thereof,  does  not  refer  to  a public  officer  or 
employee  of  a political  subdivision  of  tho  State  of  Missouri, 
a deletion  of  the  term  "political  subdivision"  from  the  new 
clause  should  not  be  construed  as  a limitation  when  we  are 
applying  well  recognized  rules  to  determine  who  are  public 
officers,  but  rather  as  referring  to  any  public  officer  whoso 
duties  and  responsibilities  under  the  law  cause  him  to  be  so 
classified. 

Keeping  in' mind  the  principles  above  stated,  we  now  turn 
to  the  statutes  setting  forth  tho  qualifications,  duties  and 
responsibilities  of  a treasurer  of  a school  district  operating 
under  the  provisions  of  Article  5>,  Chapter  72,  R.  S.  Mo.  1939* 
more  commonly  known  as  the  six-director  school  law.  It  must  be 
remembered  that  such  a school  district  is  also  generally  subject 
to  the  entire  Missouri  school  law  found  in  Chapter  72,  R.  3,  Mo. 
1939.  Section  10l|.70,  Article  Chapter  72,  R.  S.  Mo.  1939,  as 
reenacted.  Laws  of  Missouri,  1945,  page  l650,  provides* 

"Within  four  days  aftor  the  annual  meeting, 
the  board  shall  meet,  the  newly  elected 
members,  who  shall  be  qualified  by  the  taking 
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of  the  oath  of  office  prescribed  by  Article 
VII,  Section  11,  of  the  Constitution  of 
Missouri,  and  the  board  organized  by  the 
election  of  a president  and  vice-president, 
and  the  board  shall,  on  or  before  the 
fifteenth  day  of  July  of  each  year,  elect 
a secretary  and  a treasurer,  who  shall  enter 
upon  their  respective  duties  on  the  fifteenth 
day  of  July;  said  secretary  and  treasurer 
may  be  or  may  not  be  members  of  the  board. 

No  compensation  shall  be  granted  to  either 
the  secretary  or  the  treasurer  until  his 
report  and  settlement  shall  have  been  made 
and  filed  or  published  as  the  law  directs. 

A majority  of  the  board  shall  constitute 
a quorum  for  the  transaction  of  business, 
but  no  contract  shall  be  let,  teacher  em- 
ployod,  bill  approved  or  warrant  ordered 
unless  a majority  of  the  whole  board  shall 
vote  therefor.  When  there  Is  an  equal  division 
of  the  whole  board  upon  any  question,  the 
county  superintendent  of  schools.  If  re- 
quested by  at  least  three  mombers  of  the 
board,  shall  cast  the  deciding  vote  upon 
such  question,  and  for  the  determination 
of  such  question  shall  be  considered  as  a 
member  of  such  board.  The  president  and 
secretary,  except  as  herein  specified,  shall 
perform  the  sane  duties  and  be  subject  to  the 
same  liabilities  as  the  presidents  and  clerks 
of  the  school  boards  of  other  districts," 

The  above  statute  creates  the  position  of  treasurer  of 
a six-director  district,  provides  for  his  election  by  members 
of  the  boards  of  directors,  requires  that  he  be  elected  annually 
on  July  15,  permits  him  to  be  chosen  from  the  membership  of  the 
board  and  provides  when  his  compensation  shall  be  paid  to  him. 
Section  10501,  Article  5*  Chanter  72,  R.  S,  Mo,  1939*  as  re- 
enacted, Laws  of  Missouri,  19 q5,  page  165I4.,  provides  that  no 
member  of  any  public  school  .board  of  a city,  town  or  village 
In  this  state  having  loss  than  twenty-five  thousand  inhabitants 
shall  hold  any  office  or  employment  of  profit  from  said  board 
while  a member  thereof  except  the  secretary  and  treasurer,  who 
may  receive  reasonable  compensation  for  their  services:  Pro- 
vided, the  co  ipensation  of  the  secretary  shall  not  exceed  ono 
hundred  and  fifty  dollars,  and  that  of  the  treasurer  shall  not 
exceed  fifty  dollars  for  any  one  year.  This  section  provides  a 
maximum  limit  on  compensation  to  be  paid  the  treasurer  of  a 
board  of  education  in  any  city,  town  or  village  having  less 
than  twenty-five  thousand  Inhabitants. 
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Sectlon  lOlj.77,  Article  5*  Chapter  72,  R,  S*  Mo,  1939*  pro- 
vides that  the  treasurer  shall  give  a bond  to  the  State  of 
Missouri  conditioned  that  he  .will  render  a faithful  and  just 
account  of  all  money  that  may  come  into  his  hands  as  such 
treasurer,  and  otherwise  perform  the  duties  of  his  office 
according  to  law.  After  giving  such  bond  the  treasurer  becomes 
the  custodian  of  all  school  moneys  derived  from  taxation  for 
school  purposes  in  the  school  district  until  paid  out  on  the 
order  of  the  board.  It  should  be  noted  here  that  this  section 
refers  to  duties  of  his  ’’office,"  This  section  also  authorizes 
any  freeholder  to  bring  suit  on  such  bond  in  the  name  of  the 
State  of  Missouri,  at  the  relation  and  to  the  use  of  the  proper 
school  district. 

In  the  case  of  State  ex  rei.  School  District  of  Sedalia  v. 
Harter,  87  8.W.  9ip-*  1&8  Mo,  5l6,  the  Supremo  Court  of  Missouri 
was  reviewing  a suit  on  the  bond  of  a treasurer  of  a six-director 
school  district,  A demurrer  to  the  action  was  sustained  and  the 
plaintiff  appealed.  The  point  on  which  the  decision  rested  was 
whether  or  not  the  action  was  barrod  by  Section  S*  Mo, 

1899,  now  Section  1015,  R.  S,  Mo.  1939*  which  prescribes  what 
actions  must  be  brought  within  three  years  after  the  cause. of 

action  accrues.  The  section  now  reads  as  follows: 

* <• 

"Within  three  years:  First,  an  action 
against  a sheriff,  coroner  or  other  officer, 
upon  a liability  incurred  by  the  doing  of 
an  act  in  his  official  capacity  and  in 
virtue  of  his  office,  or  by  the  omission 
of  an  official  duty,  including  the  non-pay- 
ment of  money  collected  upon  an  execution 
or  otherwise;  second,  an  action  upon  a 
statute  for  a penalty  or  forfeiture,  where 
the  action  is  given  to  the  party  aggrieved, 
or  to  such  party  and  the  state," 

Defendants  in  the  Harter  case  contended  that  under  the 
statute  just  quoted,  the  action  was  barred*  Plaintiff  contended 
that  the  section  did  not  apply  since,  as  he  stated,  a treasurer 
of  a school  district  was  not  an  officer  within  the  meaning  of 
that  section  nor  in  the  legal  acceptation  of  that  term.  In 
ruling  the  point  the  court  used  the  following  language,  found 
at  138  Mo,,  l.c,  528: 

" *a  public  office  is  defined  to  bo 

the  right,  authority  and  duty,  created  and 
conferred  by  law,  by  which  for  a given 
period,  either  fixed  by  law  or  enduring 
at  the  pleasure  of  the  creating  power,  an 
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individual  is  invested  with  some  portion 
of  the  sovereign  functions  of  the  govern- 
ment, to  be  exercised  by  him  for  the  bene- 
fit of  the  public.1  * *•  n 

Continuing,  the  court  spoke  as  follows: 

"Tested  by  these  rules  a treasurer  of  a 
school  district  must  be  held  to  perform 
(some  portion  of  the  sovereign  functions 
of  the  government  to  be  exercised  by  him 
for  the  benefit  of  the  public,*  and  must 
therefore  be  a *public  officer*  within  the 
meaning  of  the  law,  * # # " 

It  is  not  deemed  necessary  to  cite  additional  authority  to 
support  the  view  that  a treasurer  of  a six-director  school  dis- 
trict is  a public  officor. 

County  treasurers  have  numerous  duties  imposed  by  statute 
in  relation  to  schools,  and  those  duties  are  to  be  found  out- 
lined in  various  sections  of  Chapter  72,  R.  3.  Xo.  1939*  Missouri*s 
school  law.  The  close  relationship  between  the  office  of  county 
treasurer  and  treasurer  of  a six-director  school  district  is 
readily  apparent  when  we  consider  that  the  latter  office  was 
carved  out  of  the  office  of  county  treasurer,  which  officer  was 
the  custodian  of  all  school  moneys  until  the  act  relating  to 
city,  town  and  village  schools  created  a new  office,  and  gave  a 
portion  of  the  county  treasurers  official  duties  to  the  treasurer 
of  the  school  district, 

We  recognize  the  statement  of  the  court  in  State  ex  rel, 
McAllister  v,  !>unn,  supra,  heretofore  quoted  in  tills  opinion,  as 
a salutary  rule  by  which  to  Treasure  the  degree  of  incompatibility 
of  public  offices,  and  a rule  which  will  bo  applied  in  this 
Instance  to  determi  e the  right  of  a oounty  treasurer  to  also 
serve  as  a treasurer  of  a six-director  school  district.  In  other 
words,  if  serving  in  this  dual  capacity  will  require  the  officer 
to  receive  public  funds  in  one  capacity  and  disburse  a portion 
of  those  same  funds  to  himself  in  another  capacity,  with  the 
consequent  duty  to  issue  a receipt  to  himself  in  one  capacity 
in  order  to  acquit  himself  in  the  other  capacity,  his  offices 
are  wholly  incompatible  and  he  will  not  be  permitted  to  serve 
in  the  dual  capacity. 

Notwithstanding  the  numerous  duties  of  county  treasurers 
in  relation  to  school  funds,  we  need  only  to  point  out  the  manner 
in  which  school  taxes  are  colleotod  and  disbursed  to  a six-director 
school  district  in  order  to  disclose  incompatibility  of  the  offices 
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with  which  we  are  dealing.  Section  10398*  R.  S.  Mo.  1939#  makes 
It  the  duty  of  the  county  clerk  to  take  a receipt  from  the 
county  collector  for  the  school  taxes  by  him  placod  on  the 
general  taxbooks,  and  the  collector  is  required  to  then  pro-' 
ceed  to  collect  the  same  in  the  same  manner  as  state  and  county 
taxes  are  or  may  be  collected;  and  the  collector  is  required 
to  pay  over  monthly  to  the  county  treasurer  all  such  taxes 
collected  and  take  his  receipt  therefor.  Section  10lj.00,  R.  S. 

Mo.  1939#  as  reenacted.  Laws  of  Missouri,  19l}5»  P*S®  1708#  pro- 
vides that_  the  county  treasurer  in  each  county  shall  be  the  cus- 
todian of  all  moneys  for  school  purposes  belonging  to  the  dif- 
ferent school  districts,  until  paid  out  on  warrants  duly  issued 
by  order  of  the  board  of  directors  of  such  school  districts  or 
to  the  treasurer  of  some  town,  city  or  consolidated  school  dis- 
trict, except  in  counties  having  adopted  the  township  organization 
law,  in  which  counties  the  township  trustee  is  designated  as  a 
custodian  of  all  school  monoys  belonging  to  the  township  and  is 
also  subject  to  corresponding  dutios  as  a county  treasurer. 

Section  10lj.79#  Article  5#  Chapter  72,  R.  S.  Mo.  1939#  provides 
that  whenever  any  state  or  county  school  money  apportioned  to 
any  town,  city  or  consolidated  school  district  shall  have  boon 
paid  to  any  county  or  township  treasuror,  as  now  provided  by 
law,  the  some  shall,  on  the  application  of  the  treasurer  of  the 
town,  city  or  consolidated  school  district,  be  paid  over  to  him 
by  the  county  or  township  treasurer;  and  it  further  provides  that 
the  receipt  of  any  such  Bchool  district  treasurer  for  such  moneys 
shall  be  a -lawful  voucher  for  the  disposition  of  such  money  by 
the  county  or  township  treasurer  and  shall  be  accepted  as  such 
by  the  county  court  or  other  body  having  authority  by  law  to  make 
settlements  with  the  county  or  township  treasurer.  A considera- 
tion of  the  threo  statutes  Just  enumerated  and  outlined  clearly 
discloses  that  a county  treasurer  could  not  at  the  same  time 
serve  as  treasuror  of  a 'six-director  school  district  without 
being  compelled  to  disburse  school  funds  in  his  possession  to 
himself  while  serving  also  in  the  capacity  of  treasurer  of  the 
school  district.  As  outlined  above  the  very  nature  of  his 
duties  and  the  manner  in  which  he  is  compelled  to  carry  thorn 
out  relieves  us  of  any  doubt  as  to  his  right  to  enjoy  the  dual 
capacity.  His  duties  are  clearly  incompatible. 


N 


CONCLUSION 


It  is  the  opinion  of  thiB  office  that  the  duties  of  a 
county  or  township  treasurer  are  clearly  incompatible  with 
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those  of  a treasurer  of  a six-director  school  district  operating 
under  the  provisions  of  Article  5>,  Chapter  72,  R.  S,  Mo.  1939* 
and  it  would  be  against  the  established  public  policy  of  this 
state  to  allow  an  officer  to  serve  in  such  a dual  capacity. 


Respectfully  submitted, 


JULIAN  L.  0 1 MALLBX 
Assistant  Attorney  General 


APPROVED: 


j; 1 '.  whet1 

Attorney  Genera 
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THE  STATE  BOARD  OF 
CHIROPRACTIC  EXAMINERS: 


The  State  Board  of  Chiropractic 
Examiners  of  Missouri  does  not 
have  the  power  to  subpoena 
witnesses . 


July  20,  1950 


Doctor  S.  J.  Durham,  Secretary 
State  Board  of  Chiropractic  Examiners 
204  1/2  East  High  Street 
Jefferson  City,  Missouri 

Dear  Sir: 


This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"This  office  would  very  much  appreciate 
an  official  opinion  on  the  following 
question : 

"Does  the  State  Board  of  Chironractic 
Examiners  have  the  power  under  the 
Missouri  Statutes  to  compel  witnesses 
to  appear  at  a meeting;  of  the  Board 
assembled  for  the  purpose  of  consider- 
ing the  revocation  of  a practitioner's 
license?  If  it  does  have  this  power, 
by  what  method  can  these  witnesses  be 
compelled  to  appear?" 

The  powers  of  the  State  Board  of  Chiropractic  Examiners  are 
set  forth  In  Chapter  63,  R.  S.  Missouri,  1939.  Section  10053  of 
the  above  chapter  sets  forth  in  general  the  powers  and  duties  of 
the  Board.  This  section  states  that  "The  president  and  secretary 
shall  have  power  to  administer  oaths."  It  makes  no  further  mention 
of  any  other  powers  relating  to  witnesses.  Section  10053  was  re- 
pealed by  House  Revision  Bill  No.  2071  of  the  65th  General  Assembly 
of  Missouri  and  now  appears  as  Section  331.10.  The  same  powers  of 
the  president  and  secretary  to  administer  oaths  is  maintained  in 
Section  331.10. 
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Section  10058,  R.  S.  Missouri,  1939,  gives  the  Board  power  to 
investigate  charges  and  to  revoke  licenses.  That  section  stands 
unamended  and  reads  as  follows: 

"It  shall  be  the  duty  of  the  board  of  chiro- 
practic examiners  to  carefully  investigate  all 
charges  of  immoral  or  illegal  actions  of  anyone 
to  whom  a license  to  practice  chiropractic  in 
this  state  has  been  issued.  Upon  complaint 
being  made  to  the  board  it  shall  investigate 
and  if  it  deems  probable  cause  exists  for  the 
complaint,  shall  furnish  a cooy  of  the  complaint 
to  the  accused  by  registered  mail,  together  with 
a notice  of  the  time  and  place  for  the  hearing 
of  same,  which  shall  not  be  less  than  thirty 
days  after  the  depositing  of  said  communication 
in  the  United  States  mail.  The  accused  shall  have 
an  opportunity  to  be  heard  to  answer  such  charges 
in  person,  or  by  attorney,  and  if  upon  such  hearing 
it  shall  be  proven  beyond  a reasonable  doubt  to  the 
board,  that  the  accused  is  guilty  of  such  immoral 
or  illegal  action,  or  is  addicted,  or  has  been 
addicted,  during  a period  of  the  past  six  months 
to  the  use  of  narcotics,  drugs,  or  intoxicating 
liquors,  or  in  any  way  guilty  of  decention  or 
fraud  in  the  practice  of  chiropractic,  or  of 
shielding  anyone  in  immoral  practices,  criminal 
or  illegal  actions,  or  is  guilty  of  any  criminal 
or  illegal  actions,  the  board  shall  revoke  his 
license . " 

It  will  be  observed  that  nothing  in  the  above  section  gives  to 
the  Board  the  power  to  subpoena  witnesses,  nor  is  this  power  given 
to  the  Board  of  Chiropractic  Examiners  elsewhere  in  the  laws  of 
Missouri  either  specifically  or  by  implication.  The  Laws  of  Missouri 
do  specifically  give  to  certain  boards,  commissions,  and  deoartments 
of  the  State  Government  of  Missouri  this  power  to  subpoena  witnesses. 
In  the  granting  of  power  to  other  boards  and  commissions,  the  Laws 
of  Missouri  omit  any  reference  to  the  power  of  subpoenaing  witnesses. 
The  Board  of  Chiropractic  Examiners  is  one  in  which  this  power  is 
omitted.  It  Is  obvious  that  the  power  cannot  be  exercised  by  a board 
or  commission  unless  it  is  given  that  power  by  law,  either  speci- 
fically or  by  implication. 

Am.  Jur.  Sec.  88  says,  in  part: 

"The  power  of  administrative  authorities  to 
compel  the  attendance  and  testimony  of  witnesses 
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and  the  production  of  evidence  is  dependent  upon 
statutes.  * * *" 

42  Am.  Jur.  Sec.  33,  in  part,  says: 

"Although  administrative  officers  have  not 
inherent  power  to  require  the  attendance  of 
witnesses  before  them  and  to  put  them  under 
oath  and  require  them  to  testify,  once  they 
are  before  them,  they  are  frequently  given 
this  power  by  statute.  * * *" 

Section  10608.7  R.  S.  Missouri,  1939,  states: 

"There  is  hereby  created  and  established  a 
division  of  the  state  department  of  education 
to  be  known  as  the  division  of  registration  and 
examination.  The  following  boards  of  this  state 
are  hereby  assigned,  deemed  and  considered  to  be 
boards  of  said  division: 

"Missouri  State  Board  of  Accountancy 
State  Board  of  Registration  for  Architects  and 
Professional  Engineers 
State  Board  of  Barber  Examiners 

State  Board  of  Chiropody 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Cosmetology 

Missouri  Dental  Board 
State  Board  of  Embalming 
State  Board  of  Medical  Examiners 
State  Board  of  Nurse  Examiners 
State  Board  of  Optometry 

State  Board  of  Osteopathic  Registration  and 
Examination 
Board  of  Pharmacy 
Missouri  Real  Estate  Commission 
Veterinary  Examining  Board." 

Section  10608.8  R.  S.  Missouri,  1939,  states: 

"Each  board  herein  mentioned  shall  function  under 
such  statutes,  rules  and  regulations  that  now 
exist  which  govern  each  respective  board,  and 
nothing  herein  contained  shall  be  construed  to 
deprive  any  of  the  above  boards  from  exercising 
such  right  or  authority  as  each  board  now  has  at 
this  time." 


-3- 


Doctor  S.  J.  Durham 


CONCLUSION 

It  is  the  conclusion  of  this  department  that  the  Board  of 
Chiropractic  Examiners  of  the  State  of  Missouri  does  not  have  the 
power  to  subpoena  witnesses. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


OFFICERS  ) Calling  of  County  Collector,  who  is  a member  of 

) the  reserve,  to  active  duty,  does  not  cause  vacancy 
) in  office* 


August  29 , 1950 


Honorable  Ralph  H*  3>uggins 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  Sir:  • ' 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  Is  as  follows: 

"This  office  desires  the  opinion  of 
the  Attorney  General's  office.  The 
situation  involves  the  following 
facts: 

"Mr.  Mar callus  A,  Gauldin,  the  present 
Collector  of  Saline  County,  Missouri 
was  nominated  at  the  August  Primary 
as  the  Democratic  candidate  for  this 
office  to  succeed  himself.  Nomination 
In  Saline  County  is  tantamount  to  elec- 
tion for  this  office,  Mr.  Gauldin  is 
a member  of  the  Naval  Reserve  but  is 
not  attached  to  any  organized  unit. 

He  has  just  received  directions  to  report 
for  a physical  examination  to  determine 
his  fitness  for  active  duty.  He  has 
received  no  orders  as  yet  to  report  for 
active  duty.  Naturally  he  desires  to 
make  available  to  himself  and  his  family 
the  fees  from1 the  office  in  the  event 
he  is  called  Into  active  service  during 
his  term  of  office,  if  there  is  any-' way 
possible  for  him  to  do  so. 
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"The  opinion  this  office  requests 
therefore  Is  several  fold,  to-wlt: 

"(i)  In  the  event  a Collector  Is 
called  to  active  duty  in  the  armed 
forces,  what  procedure  is  followed 
with  regard  to  the  duties  of  the 
Collector* 

"(2)  Is  his  resignation  mandatory, 

"(3)  In  the  event  there  is  no  resig- 
nation does  the  Collector  designate 
an  acting  Collector  or  in  the  alterna- 
tive does  the  Governor,  acting  upon 
recommendation  of  the  County  Committee, 

, make  any  appointment* 

11  (4-)  Is  any  certain  action  necessary 
on  the  part  of  the  collector,  to  make 
effective  his  wish  to  retain  control 
of  the  office  during  the  period  he  is 
on  active  duty, 

"We  will  appreciate  your  consideration 
of  this  matter  and  an  opinion  at  your 
early  convenience 

X , During  the  last  war  two  cases  were  presented  to  the 
Missouri  Supreme  Court  involving  the  question  of  the  effect 
of  induction  into  the  armed  forces  of  the  United  States  upon  a 
personas  holding  of  public  office.  The  first  case  wa3 
State  ex  rel,  IcGaughey  v.  Grayston,  163  S*W*  (2d)  335,  In 
that  case  Judge  Kay  E,  Watson  of  the  circuit  court  of 
Jasper  County  had  been  called  into  active  service  as  a 
member  of  the  Missouri  National  Guard,  A special  judge 
had  been  elected  to  hold  court  in  his  absence.  Objection 
was  raised  to  the  jurisdiction  to  try  the  case  on  the  ground 
that  a special  judge  could  not  function  under  such  circum- 
stances, and  a writ  of  prohibition  was  sought  in  the  Supreme 
Court  to  prevent  the  special  judge* s acting,  Helator*s  conten- 
tion was  set  out  by  the  court  at  163  3.W.  (2d)  l.c,  337,  as  follows t 
* / 

"Relator  contends  that  Judge  Watson- as 
a National  Guard  Colonel  in  Federal  ser- 
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ice  accepted  »an  office  of  profit  under  the 
United  States  * while  holding  a state  office 
which  is  forbidden  by  our  Constitution. 

As  a result,  he  insists.  Judge  Watson  has 
forfeited  his  judgeship  under  the  rule  that 
the  acceptance  of  a second  office  which  la 
forbidden  or  incompatible  to  the  office  al- 
ready held  ipso  facto  vacates  the  first  office. 
Therefore,  if  there  is  a vacancy  in  the 
office  of  circuit  judge  as  distinguished  from 
an  absence,  a special  judge  has  no  authority 
to  act  and  his  jurisdiction  may  be  properly 
challenged.” 

The  court  concluded  that  Section  I},  of  Article  lip  of 
the  Constitution  of  1875 > now  Section  9 of  Article  VII, 
Constitution  of  19 ii5>  which  prohibits  a person's  holding 
an  office  of  profit  under  the  United  States  from  holding 
any  office  or  profit  under  this  state  Mwas  never  intended 
to  apply  and  does  not  now  apply  to  the  militiaman  who 
enters  the  service  of  his  country  in  time  of  emergency 
or  war.”  (163  S.W.  (2d)  1.  e.  337.) 

The  court  also  considered  the  question  of  whether  or 
not  there  was  any  common  law  incompatibility  In  holding  both 
offices  there  involved  and  concluded  that  there  was  no  legal 
incompatibility  in  holding  both  offices.  The  court  furthei’  con 
eluded  that  Section  18  of  Article  II  of  the  Constitution  of 
1875  which  required  a person  holding  an  office  under  the 
laws  of  this  state  to  personally  devote  his  tine  to  the 
performance  of  the  duties  of  such  office  did  not  prevent 
the  judge*s  continuing  to  hold  his  office  while  serving  in 
the  armed  forces.  The  court  stated  at  163  S.W.  (2d)  1.  c. 

3i|-l  that  this  provision  "was  designed  to  prevent  * farming 
out*  the  performance  of  the  duties  of  an  office  to,  another 
for  the  convenience  or  profit  of  the  officer.” 

In  the  case  of  State  ex  inf.  McKittrick  v.  Wilson,  166 
S.W.  (2d)  ij-99 » the  clerk  of  the  circuit  court  of  Henry  County 
had  been  inducted  under  the  Selective  Service  Act  Into  the 
Army  of  the  United  States.  The  question  involved  in  the  case 
was  whether  or  not  his  induction  under  the  Selective  Service 
Act  resulting  in  his  Inability  personally  to  perform  the 
duties  of  Ms  office  caused  the  clerk  automatically  to  forfeit 
his  office.  The  court  concluded  that  Induction  did  not  cause 
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the  office  to  become  vacant.  The  court  stated,  "We  come 
to  the  conclusion  that  there  is  nothing  in  the  law,  con- 
stitutional, statutory  or  common,  which  requires  us  to 
hold  that  Wall  has  forfeited  his  office  by  becoming  a 
soldier  in  the  Army.  Therefore,  the  office  was  not  vacant 
and  the  appointment  of  respondent  was  unauthorised."  ( l66 
S.W.  (2d)  i„  c.  502.)  * 

We  feel  that  the  decisions  in  the  foregoing  cases  may 
| be  relied  upon  in  answering  your  questions.  Your  first 
* question  is  "what  procedure  is  followed  with  regard  to  the 
duties  of  the  Collector  in  the  event  of  his  being  called 
into  active  duty  in  the  armed  forces?"  In  the  Wilson  case, 
supra,  the  circuit  clerk  had  in  accordance  with  the  statute 
appointed  a deputy  to  carry  out  the  duties  of  his  office 
during  his  absence.  Section  1106?,  R.  S.  Missouri,  ,1939* 
authorizes  a county  collector  to  appoint  deputies*  Under 
the  holding  of  the  Wilson  case,  vie  believe  that  the  appoint- 
ment of  a deputy  or  deputies  to  perform,  the  duties  of  the 
office  would  be  all  that  would  be  necessary. 

Your  second  question  is  "Whether  or  not  the  resigna- 
tion of  the  collector  is  mandatory  upon  his  being  called 
to  active  duty."  There  is  no  statutory  or  constitutional 
provisions  making  resignation  mandatory  under  such  circum- 
stances. ' 

Your  third  question  is  "Whether  or  not  in  the  event 
there  is  no  resignation,  does  the  collector  designate  an 
acting  collector  or  does  the  Governor,  acting  upon  recom- 
mendation of  the  county  consult  tee,  make  any  appointment." 

As  for  the  first  part  of  this  question,  there  is  no  provi- 
sion for  the  collector's  designating  an  acting  collector. 
However,  as  we  have  pointed  out  in  answer  to  your  first 
question,  he  may  appoint  a deputy  to  perform  the  duties 
of  his  office.  As  for  action  on  the  part  of  the  Governor, 
under  the  holding  of  the  Wilson  case  there  is  no  vacancy 
existing  in  the  office.  The  Governor  is  authorized  under 
Section  11509,  H.  S*  Missouri,  1939*  to  make  an  appointment 
to  fill  a vacancy  in  the  office  of  county  collector.-  How- 
ever, no  vacancy  exists,  and,  therefore,  the  Governor  is 
not  authorized  to  act  in  the  circumstances.  ^ 

Your  fourth  question  is  "Whether  or  not  any  certain 
action  is  necessary  on  the  part  of  the  collector  to  make 
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effective  his  wish  to  retain  the  office  during  the  period 
that  he  is  on  active  duty*  There  is  nothing  •which  the 
collector  would  be  required  to  do  other  than  designate  a 
deputy  to  carry  out  the  functions  of  the  office. 


COHCLUSIOH 


Therefore,  it  is  the  opinion  of  this  office  that  when 
a county  collector,  who  is  a member  of  the  naval  Reserve, 
is  called  into  active  duty,  he  may  designate  a deputy  to 
perform  his  duties  in  his  absence  on  active  duty;  that  the 
resignation  of  the  collector  is  not  mandatory;  that  in  the 
event  of  no  resignation  the  collector  does  not  designate  an 
acting  collector  but  merely  a deputy,  and  the  Governor  does 
not  make  any  appointment  inasmuch  as  no  vacancy  exists  in 
the  of! ice,  and  that  no  certain  action  is  necessary  on  the 
part  of ^ tne  collector  to  make  effective  his  wish  to  retain 
the  office  while  on  active  duty* 

\ 

Respectfully  submitted. 


APPROVED-! 


EGBERT  R.  WELBORN 

Assistant  Attorney  General 


ui  E . TAYLOR 

Attorney  General 


DIVISION  OF  INDUSTRIAL 
INSPECTION : 


To  be  subject  to  pay  an  inspection 
fee  a business  must  fall  within  one 
of  the  classes  enumerated  by  Missouri 
law  as  being  subject  to  inspection. 


September  19*  1950 


Mr.  L.  L.  Duncan,  Director 
Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial 
Relations 

Jefferson  City,  Missouri 
Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"We  have  received  a communication  from  the 
Missouri  Pacific  Railroad  Company,  Kansas 
City,  Missouri,  regarding  the  payment  of  an 
inspection  fee.  A copy  of  their  letter  is 
attached. 

"They  have  referred  to  Sections  10179  and 
10180,  Revised  Statutes  of  Missouri,  1939* 
which  provides  for  inspections  and  inspection 
fees.  As  we  understand  their  letter,  since 
the  offices  they  occupy  In  the  Railway  Ex- 
change Building  is  leased  from  the  Yarco 
Realty  Company,  they  do  not  feel  they  are 
obligated  to  pay  the  inspection  fee. 

"We  would  greatly  appreciate  a ruling  from 
your  office  on  this  matter." 

The  powers  and  duties  of  the  State  Commissioner  of  Labor  and 
Industrial  Inspection,  and  his  deputies,  is  set  forth  in  Chapter  68, 
Article  4,  Section  10179*  Mo.  R.  S.  1939.  We  quote  the  following 
portion  of  that  section: 

"The  state  commissioner  of  labor  and  industrial 
inspection  may  divide  the  state  into  districts. 
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assign  one  or  more  deputy  inspectors  to  each 
district,  and  may,  at  his  discretion,  change 
or  transfer  them  from  one  district  to  another. 

It  shall  be  the  duty  of  the  commissioner,  his 
assistants  or  deputy  inspectors,  to  make  not 
less  than  two  inspections  during  each  year  of 
all  factories,  warehouses,  office  buildings, 
freight  depots,  machine  shops,  garages,  laundries, 
tenement  workshops,  bake  shops,  restaurants, 
bowling  alleys,  pool  halls,  theaters,  concert 
halls,  moving  picture  houses,  or  places  of  public 
amusement,  and  all  other  manufacturing,  mechanical 
and  mercantile  establishments  and  workshops.  * * *" 

(Underscoring  ours . ) 

It  will  be  observed  from  the  above  that  the  places  subject  to 
inspection  are  enumerated,  and  that  one  of  the  places  enumerated  is 
"office  buildings . " The  question  which  we  have  to  decide  here  is 
whether,  when  the  statute  lists  "office  buildings"  as  one  of  the 
places  to  be  inspected,  it  also  includes  various  parts  of  the  office 
building  which  have  been  leased  to  various  persons,  companies  and 
corporations . In  regard  to  this  we  would  call  your  attention  to 
following  portion  of  an  opinion  rendered  by  this  office  on  Ju3j^y  10  " 
1933,  to  Mary  Edna  Cruzen,  Labor  and  Industrial  Commjhssloner^  Jefferson 
City,  Missouri,  in  response  to  her  inquiry  as  to  ’whether  the  Depart- 
ment of  Labor  and  Industrial  Inspection  had  authority  to  inspect 
different  offices  in  an  office  building: 

"Your  first  and  second  Inquiries,  above  refer 
to  the  inspection  of  office  buildings.  You 
desire  interpretation  of  office  buildings,  and 
information  as  to  whether  the  inspection  of 
office  buildings  includes  the  right  to  inspect 
•the  various  offices  which  go  to  make  up  the 
building. 

"In  answer  to  your  inquiry,  it  is  the  opinion  of 
this  Department  that  the  term  "office  building, " 
as  used  in  Section  13218  R.  S.  Mo.  1929  above, 
means  an  inspection  of  the  building  alone,  and 
that  the  fee  therefor  should  be  charged  on  the 
basis  of  the  number  of  employees  employed  by  the 
company,  individual,  or  individuals  owning  the 
office  building.  You  may  not  take  into  con- 
sideration in  fixing  the  fee  for  this  inspection 
the  total  number  of  employees  employed  by  the 
various  tenants  who  rent  office  space  In  an 
office  building. 
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"You  inquire  whether  you  have  a right  to 
inspect  the  different  offices  located  in  the 
building.  It  Is  the  opinion  of  this  depart- 
ment that  you  do  have  the  right  to  Inspect 
the  different  offices  in  an  office  building  where 
the  businesses  carried  on  in  the  offices  are  those 
named  in  Section  13218.  (Section  10179  Mo.  R.  S. 

1939).  When  the  offices  in  the  office  building 
are  leased,  the  space  rented  belong  to  the  lessee 
for  the  period  of  the  lease,  and  the  owner  of  the 
building  usually  has  no  Jurisdiction  over  It.  The 
space  rented  belongs  to  the  lessee  and  becomes 
separate  and  distinct  from  the  building  Itself. 

Any  number  of  different  businesses  may  and  natural- 
ly are  carried  on  in  the  various  offices  of  the 
large  office  buildings  and  when  the  businesses 
are  those  defined  in  Section  13218,  (Section  10179 
Mo.  R.  S.  1939 ),  they  may  be  inspected  the  same  as 
if  they  occupied  an  individual  building  of  their 
own. " 

It  seems  clear  that  when  the  statutes  lists  "office  buildings" 
as  being  subject  to  inspection.  It  means  the  building  as  a whole. 

This  impression  is  strengthened  by  the  fact  that  various  statutes  In 
Missouri  set  up  various  requirements  for  public  buildings.  For 
example.  Section  IOI85  R.  S.  Missouri,  1939*  sets  forth  regulations 
regarding  hatchways,  elevators,  and  wellholes  In  public  buildings. 
Section  10186  sets  forth  regulations  regarding  fire  escapes.  Various 
other  sections  set  up  requirements  regarding  ventilation,  sanitation 
and  other  similar  matters  which  are  clearly  under  the  control  of  the 
owner  and  manager  of  an  office  building.  It  would  seem  therefore,  as 
we  said  above,  that  an  "office  building"  as  a whole.  Is  subject  to 
inspection  with  respect  to  such  matters  as  elevators,  trapdoors,  fire 
escapes,  et  cetera. 

It  may  be  observed  here,  that  the  term  "office  building"  does 
not  exclusively  mean  a building  which  contains  nothing  but  offices  as 
the  term  "office  building"  Is  commonly  understood.  The  term  is  broader 
than  that.  In  the  case  of  Pritchard  v.  National  Protective  Insurance 
Company,  200  S.  W.  (2d)  540,  the  court  determined  that  the  building 
there  in  question  was  an  "office  building"  although  a number  of  rooms 
in  the  building  were  rented  out  to  private  individuals  as  living 
quarters  only.  Numerous  other  cases  held  likewise.  The  question 
before  us  now  is  whether,  when  a portion  of  an  "office  building"  as 
defined  above  is  rented  or  leased  to  an  Individual,  company,  or 
corporation,  that  portion  Is  subject  to  a separate  and  different 
inspection  than  that  to  which  the  "office  building"  is  subject,  or 
in  other  words,  whether  the  inspection  of  the  "office  building*' 
excludes  any  portion  of  the  office  building  which  is  leased  or  rented 
from  Inspection.  We  do  not  believe  that  it  does,  if  in  that  portion 
which  is  leased  or  rented  there  is  carried  on  any  one  of  the  businesses 
listed  in  Section  10179  as  being  subject  to  inspection.  Our  reason 
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for  so  believing  is  based  upon  the  fact  that,  as  stated  in  the  Cruzen 
opinion  quoted  above,  when  property  i3  leased  or  rented,  it  passes, 
for  the  term  of  the  lease,  beyond  the  control  of  the  lessor,  and  he 
should  not  therefore  be  held  accountable  for  conditions  upon  the 
premises  over  which  he  has  no  control.  In  the  case  of  Marden  v. 
Radford,  84  S.  W.  (2d)  947*  l.c.  954,  the  court  stated: 

"The  relation  of  landlord  and  tenant  may 
be  defined  in  general  terms  as  that  which 
arise  from  a contract  by  which  one  person 
occupies  the  real  property  of  another  with 
his  permission  and  in  subordination  to  his 
rights;  the  occupant  being  known  as  the  tenant 
and  the  person  in  subordination  to  whom  he 
occupies  as  the  landlord. 

"The  authorities  agree,  as  essential  to  such 
relationship,  that  there  must  be  a reversion 
in  the  landlord;  the  creation  of  an  estate  in 
the  tenant,  at  will  or  for  a term  less  than 
that  for  which  the  landlord  holds  the  same; 
the  transfer  of  the  exclusive  possession  and 
control  of  the  premises  to  the  tenant;  and, 
generally  speaking,  a contract,  either  express 
or  implied,  between  the  parties." 

It  is  the  opinion  of  this  department  therefore  that  space  leased 
in  an  office  building  is  not  exempt  from  an  inspection  separate  from 
the  Inspection  of  the  office  building  in  which  the  rented  portion  is 
located  merely  because  of  the  fact  that  this  portion  is  leased. 

The  question  before  us  in  the  instant  case  i3  whether  the  offices 
of  the  Missouri  Pacific  Railroad  Company,  which  are  leased  offices 
in  an  office  building,  are  subject  to  inspection. 

Your  letter  of  inquiry  does  not  fully  reveal  the  operations 
carried  on.  An  investigation  by  us  shows  that  these  offices  are  used 
for  the  purpose  of  carrying  on  only  a part  of  the  business  of  the 
Missouri  Pacific  Railroad  Company,  and  that  this  particular  part 
consists  of  making  audits,  making  up  payrolls,  and  the  carrying  on 
of  correspondence  relating  to  the  business  of  this  concern,  but  that 
no  tickets  are  sold  in  or  through  these  particular  offices.  This 
being  the  case,  it  is  our  opinion  that  these  offices  are  not  subject  to 
inspection  because  of  the  fact  that  they  do  not  fall  within  any  one 
of  the  classes  of  places  enumerated  in  Section  10179  as  being  subject 
to  inspection. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  the  offices  of  the 
Missouri  Pacific  Railroad  Company  located  In  the  Railway  Exchange 
Building  in  Kansas  City,  Missouri,  are  not  liable  to  pay  an  in- 
spection fee  to  the  Division  of  Industrial  Inspection  because  of 
the  fact  that  they  do  not  come  within  any  of  the  classes  of  places 
subject  to  Inspection. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 


J7  E.TAM 

Attorney  General 


' * ) 

ELECTIONS  ) 

) 


• . 

Kansas  City  Board  of  Election  Commissioners  not  required 
to  have  clerks  canvass  for  special  election  for  referendum 
on  'gasoline  tax  increase. 


January  18,  1950 


Honorable  lay  A,  Edlund 

Chairman,  Bd.  of  .^lection  Commissioners 

County  Court  House 

Kansas  City  6,  Missouri 


FILED 


Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  reading  as  follows: 


"Do  we  have  to  have,  by  law,  a Clerk's 
Canvass  in  connection  with  this  election? 
fte  would  rather  not  have  one,  as  the 
additional  cost  would  be  $20,000," 

Section  53  of  Article  III  of  the  Constitution  of  Missouri 
provides  as  follows: 

"The  total  voto  for  governor  at  the 
general  election  last  preceding  the 
filing  of  any  initiative  or  referen- 
dum petition  shall  be  used  to  determine 
the  number  of  legal  voters  necessary 
to  sign  the  petition*  In  submitting 
the  same  to  the  people  the  secretary 
of  state  and  all  other  officers  shall 
be  governed  by  general  laws*" 

In  the  case  of  State  ex  rel*  v,  Westhues,  9 S*W,  (2d)  612, 
the  Supreme  Court  in  deciding  the  question  of  whether  or  not  under 
a provision  of  the  Constitution  of  1875*  reading  as  follows: 

"'Petitions  and  orders  for  the  initiative 
and  for  the  referendum  shall  be  filed  with 
the  secretary  of  state,  and  in  submitting 
the  same  to  the  people  he,  and  all  other 
officers i shall  be  guided  by  the  general 
laws  and  the  act  submitting  this  amend- 
ment, until  legislation  shall  be  especial- 
ly provided  therefor. •" 
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referred  laws  had  to  be  published  in  newspapers  before  the  election 
at  which  such  laws  were  to  be  voted  upon  said  at  1.  c.  6l8x 

"As  general  laws,  in  force  when  section  57# 
art.  If,  was  adopted,  provided  for  publication 
of  proposals  to  amend  the  Constitution  in  a 
newspaper  in  each  county,  such  requirement 
by  express  reference  became  applicable  to  the 
submission  of  initiative  and  referendum 
measures,  and  they  too  were  required  to  be 
published  in  a newspaper  in  each  county,  and 
such  requirement  is  still  in  force  and  effect." 

From  the  holding  in  this  case  it  is  clear  that  the  question 
of  whether  or  not  a canvass  is  required  depends  on  whether  the 
general  laws  so  require.  Section  12121,  R.  S.  Missouri,  1939, 
provides  as  follows: 

"Immediately  after  the  close  of  registration 
before  each  election  preceding  which  a 
canvass  is  required,  the  board  shall  have 
verification  lists  prepared  for  each  pre- 
cinct. Such  list  shall  have  the  names  and 
addresses  of  all  voters  registered  in  the 
precinct  arranged  in  the  same  order  as 
the  precinct  registers.  A canvass  shall 
be  made  before  each  general  state  and 
county  election,  each  stake  and  county 
primary,  each  general  city  election,  and 
each  election  at  which  any  proposal  by 
the  city  or  the  county  for  increase  of  in- 
debtedness is  to  be  submitted  unless  held 
with  a general  county  or  state  election." 

It  will  be  noted  that  there  is  no  requirement  in  this  section 
that  a canvass  be  held  before  a special  referendum  election.  Sec- 
tions 12097  (a)#  Lav/s  of  Missouri,  194-3#  page  5lf2»  provides  as 
follows : 


"The  board  of  Election  Commissioners,  in 
addition  to  all  other  powers  conferred  upon 
it  by  this  Article,  shall  have  the  power 
and  authority,  in  its  discretion,  in  any 
special  constitutional  election  for  the 
election  of  delegates  to  a constitutional 
convention,  or  any  election  called  for  the 
purpose  of  submitting  the  issue  of  adoption 
of  a Constitutional  Amendment  or  Amendments, 
to  consolidate  two  or  more  precincts,  and 
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to  use  one  set  of  Judges  and  clerks  in  such 
consolidated  voting  area  and  to  dispense  with 
a clerks'  canvass  and  the  printing  of  registra- 
tion lists  for  such  special  election,  and  the 
Board  of  Election  Commissioners  shall  have  the 
power  and  authority  to  substitute  the  last 
printed  registration  list,  corrected  to  the 
final  date  of  registration  and  transfer  for 
such  special  election,  for  the  registers  at 
any  polling  place,  providing  that  following 
any  such  election  in  which  such  registration 
lists  are  so  substituted,  the  Board  of  Election 
Commissioners  shall  cause  the  voting  record 
of  all  persons  voting  in  such  election  to  be 
entered  upon  the  registration  affidavits  of 
all  such  persons .M 

Since  Section  12097  (a),  supra,  is  the  general  law  relating 
to  submission  of  constitutional  amendments  for  a special  election, 
we  believe  suoh  section  to  be  applicable  to  a special  referendum 
election. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  board  of  election 
commissioners  is  not  required  to  order  a canvass  before  the  special 
referendum  election  to  be  held  April  4*  1950 • 

Respectfully  submitted. 


APPROVED : 


C.  E.  BURNS,  JR. 

Assistant  Attorney  General 


■jrflnAYCoiT" 

Attorney  Gener 
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SALARIES : 


Salary  of  County  Clerk  elected  at  November  1950 
election  is  determined  by  1950  decennial  census. 


March  31,  1950 


Honorable  Walter  A.  Eggers 
Judge  of  the  Probate  Court 
Perryville,  Missouri 

Dear  Judge  Eggers* 


Tills  department  Is  In  receipt  of  your  recent  request  for 
an  official  opinion  upon  the  following  matter* 


"Assuming  that  a County  Clerk  is  elected 
at  the  November  election  of  1950  and 
assuming  further  that  the  present  salary 
is  based  on  a population  in  excess  of 
15,000,  now  then  let  us  assume  that  the 
1950  census  would  show  a population  of 
only  llj.,000,  when  would  the  county  clerks 
salary  be  reduced?  Would  it  be  effective 
beginning  with  the  new  term  Jan.  1,  1951 
or  would  the  newly  elected  county  clerk 
continue  to  receive  the  former  salary 
during  his  term  of  office?" 


We  take  note  of  the  fact  that  Perry  County  is  a county 
of  the  fourth  class. 


The  salary  of  the  county  clerk  in  counties  of  the  fourth 
class  is  fixed  by  Section  1,  House  Committee  Substitute  for 
House  Bill  No.  7&3,  Laws  of  Missouri,  19145,  page  l52l|.,  approved 
March  9,  19^6*  That  section  reads* 


"The  clerk  of  the  county  court  in  counties 
of  the  fourth  class  shall  receive  for  their 
services  annually  the  following  sums*  In 
counties  having  a population  of  less  than 
7,500  tho  sum  of  $1000;  in  counties  having 
a population  of  7,500  and  less  than  10,000 
the  sum  of  $1100;  in  counties  having  a 
population  of  10,000  and  less  than  11,500 
the  sum  of  $1250;  in  counties  having  a 
population  of  11,500  and  less  than  12,500 
the  sum  of  $1300;  in  counties  having  a 
population  of  12,500  and  less 
the  sum  of  $1500;  in  counties 


than  15,000 
having  a 
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population  of  15,000  and  leas  than  17 ,$00 
the  sum  of  $1700;  and  In  counties  having 
a population  of  17#500  or  more  the  sum  of 
$1900." 

House  Bill  No.  876,  approved  March  1$,  19M>#  Laws  of 
Missouri,  19k$,  pages  1550  and  1$$1,  Section  131^30,  states* 

"The  last  previous  decennial  census  of  the 
United  States  shall  be  the  basis  for  deter- 
mining the  population  of  any  county  in 
this  state,  for  the  purpose  of  ascertaining 
the  salary  of  any  year,  or  the  amount  of 
fees  he  nay  retain,  or  the  amount  he  shall 
be  allowed  to  pay  for  deputies  or  assistants; 
provided  that  for  the  purposes  of  this 
section,  the  effective  date  of  the  1950 
decennial  census  of  the  United  States  shall 
be  January  1,  1951 » and  the  effective  date 
of  each  succeeding  decennial  census  of  the 
United  States  shall  be  on  January  1 of  oach 
tenth  year  after  1951." 

A county  clerk  elected  at  the  November  election  in  1950 
would  assume  office  January  1,  1951#  which  is  the  effective 
date  of  the  1950  decennial  census . The ref or e , " for  his  tern, 
his  salary  woult1  bo  determined  by  the  population  of  Perry 
Couhty  as  that  population  is  shown  to  be  by  the  1950  decennial 
census. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  salary  of  a 
county  clerk  in  a fourth  class  county,  who  is  elected  at  the 
November  election  of  1950,  will  be  determined  by  the  population 
of  that  county  as  that  population  Is  shown  to  be  by  the  1950 
decennial  census. 

Respectfully  submitted. 


APPROVED* 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


J.'Y.-taTOIT 

Attorney  Ge 


HPWjVLM 


) Omitted  tangible  personal  property  may  be  added 
TAXATION  AND  REVENUE  ) to  Assessment  rolls  by  County  Board  of  Equalizatic 

) or  State  Tax  Commission  for  current  year. 


January  16,  1950 


FILED  NO.  27 


Honorable  Clarence  Evans 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


FILED 
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This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 


« 


"We  have  had  many  requests  from  counties 
asking  for  information  regarding  tangible 
personal  property.  Where  there  has  been 
a failure  to  assess  for  a year,  or  years, 
can  the  assessor  go  back  and  place  these 
assessments  on  the  books,  and  if  so,  for 
how  many  years? 

"Under  House  Bill  265,  Laws  of  19^7,  Sec- 
tion 15,  Subsection  8,  it  requires  the 
Tax  Commission  to  place  upon  the  assess- 
ment rolls  at  any  time  during  the  year 
omitted  property  which  may  be  discovered 
to  have,  for  any  reason,  escaped  assess- 
ment and  taxation.  This,  of  course,  covers 
only  the  current  year." 


We  are  enclosing  an  official  opinion  of  this  department 
rendered  under  date  of  June  25*  19^5*  to  Horace  T.  Robinson, 
which,  we  believe,  correctly  holds  in  paragraphs  1 and  2 that 
tangible  personal  property  omitted  from  the  assessment  rolls 
may  be  added  by  the  County  Board  of  Equalization  or  by  the  State 
Tax  Commission.  Section  11006,  Laws  of  Missouri,  19^5*  page 
1775*  provides  as  follows: 

"The  county  Board  of  Equalization,  in 
regular  session,  shall  have  authority  to 
assess  and  equalize  the  value  of  any 
property  that  may  have  been  omitted 
from  the  assessor's  books  then  under 
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examination  by  said  board  and  in  case 
the  board  shall  add  any  property  to 
the  assessor's  books,  it  shall  cause 
notice  in  writing  to  be  served  upon 
the  owner  of  such  property,  stating 
the  kind  and  class  of  property  and 
the  value  fixed  thereon  by  said  board, 
and  naming  the  time  and  place,  not 
less  than  five  days  thereafter,  when 
and  where  such  owner  may  appear  before 
the  board  and  show  cause  why  said 
assessment  should  not  be  made.  At  the 
time  fixed,  the  board  shall  again  meet 
and  give  opportunity  to  the  taxpayer 
to  be  heard  in  regard  to  his  assessment, 
and  may  change  or  alter  the  same  upon 
being  shown  by  the  owner  that  the  assess- 
ment was  erroneous  or  improperly  made; 
otherwise,  the  property  and  the  valuation, 
as  fixed  by  the  board,  shall  be  extended 
upon  the  assessor's  books,  as  in  case  of 
other  property.  The  notice  shall  be 
signed  by  the  clerk  of  the  county  court, 
and  shall  be  served  by  mail  and  it  shall 
be  the  duty  of  the  prosecuting  attorney, 
or  county  counselor,  if  any,  when  called 
upon  by  the  board  of  equalization,  to 
represent  the  county  in  any  such  proceed- 
ings. In  case  of  the  assessment  of  real 
estate  belonging  to  non-residents  a notice 
containing  the  action  of  the  board  of 
equalization  shall  be  mailed  to  the  owner, 
administrator  or  executor  to  the  last 
known  address.  This  notice  shall  state 
the  kind  and  class  of  property  and  the 
value  fixed  thereon  by  said  board,  and 
naming  the  time  and  place,  not  less  than 
five  days  thereafter  when  and  where 
such  owner,  administrator,  or  executor 
may  appear  before  the  board  and  show 
cause  why  such  assessment  should  not  be 
made.  Provided,  that  in  any  case  where 
the  residence  of  the  owner,  administrator 
or  executor  is  unknown,  publication  shall 
be  made  of  the  additional  assessment 
in  one  issue  of  a newspaper  of  general 
circulation  which  is  published  at  least 
once  a week  within  the  county." 
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In  the  case  of  State  ex  rel.  v.  Pulliam,  233  Mo.  229,  the 
Supreme  Court  of  Missouri  said  In  speaking  of  what  is  now  Section 
11006,  supra,  at  1.  c.  234: 

"The  attempted  addition  of  property  for 
1904  was  invalid  for  the  reason  that 
neither  in  the  Act  of  1903,  nor  elsewhere, 
is  there  power  given  to  the  board  of 
equalization  to  add  for  assessment 
property  omitted  for  any  year  prior  to 
the  then  current  year.  The  Act  of  1903 
provides  that  the  board  shall  have  power 
to  'assess  and  equalize  the  value  of 
any  property  that  may  have  been  omitted 
from  the  assessor's  books  then  under 
examination  by  said  board.*1  'this  plainly 
refers  to  the  books  for  the  current  year 
only,  as  they  are  the  only  ones  'under 
examination  by  said  board . ' " 

Since  Section  11006  now  provides  that  the  County  Board  of 
Equalization  has  authority  only  to  assess  and  equalize  the  value 
of  any  property  that  may  have  been  omitted  from  the  assessor's 
books,  then  under  examination  by  said  board,  we  believe  that  the 
County  Board  of  Equalization  may  place  omitted  property  on  the 
assessment  rolls  only  for  the  year  in  which  the  assessment  rolls 
are  under  consideration  by  the  board. 

Section  15,  Laws  of  Missouri,  1947,  Volume  I,  page  548,  pro- 
vides in  part  as  follows: 

"It  shall  be  the  duty  of  the  State  Tax 
Commission  and  the  commissioners  shall 
have  authority  to  perform  all  duties 
enumerated  in  this  section  and  such 
other  duties  as  may  be  provided  by  law: 

******** 

"(8)  To  cause  to  be  placed  upon  the 
assessment  rolls  at  any  time  during  the 
year  omitted  property  which  may  be  dis- 
covered to  have,  for  any  reason,  escaped 
assessment  and  taxation,  and  to  correct 
any  errors  that  may  be  found  on  the 
assessment  rolls  and  to  cause  the  proper 
entry  to  be  made  thereon." 
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Section  16,  Laws  of  Missouri,  1947,  Volume  II,  page  436,  pro- 
vides in  part  as  follows: 

"After  the  various  assessment  rolls  re- 
quired to  be  made  by  law  shall  have  been 
passed  upon  by  the  several  boards  of 
Equalization  and  prior  to  the  making  and 
delivery  of  the  tax  rolls  to  the  proper 
officers  for  collection  of  the  taxes,  the  several 
assessment  rolls  shall  be  subject  to  inspection 
by  the  Commission,  or  by  any  member  or  duly 
authorized  agent  or  representative  thereof. 

In  case  it  shall  appear  to  the  Commission 
after  3uch  investigation,  or  be  made  to  appear 
to  said  Commission  by  written  complaint  of 
any  taxpayer,  who  has  previously  appealed 
to  the  local  Board  of  Equalization,  that 
property  subject  to  taxation  has  been  omitted 
from  said  roll,  or  individual  assessments  have 
not  been  made  in  compliance  with  law,  the 
said  Commission  may  issue  an  order  directing 
the  assessing  officer  whose  assessments  are 
to  be  reviewed  to  appear  with  his  assessment 
roll  and  the  sworn  statements  of  the  person 
or  persons  whose  property  or  whose  assess- 
ments are  to  be  considered,  at  a time  and 
place  to  be  stated  in  said  order,  said  time 
to  be  not  less  than  five  days  from  the  date 
of  the  issuance  of  said  order,  and  the  place  to 
be  at  the  office  of  the  county  court  at  the 
county  seat,  or  at  such  other  place  in  said 
county  in  which  said  roll  was  made  as  the 
Commission  3hall  deem  most  convenient  for  the 
hearing  herein  provided.  * * * As  to  the 
property  not  upon  the  assessment  roll,  the 
county  clerk,  upon  order  of  the  State  Tax 
Commission,  acting  in  said  review,  shall  place  the 
same  upon  said  assessment  roll  by  proper  descrip- 
tion and  shall  place  thereafter  in  the  proper 
column  the  value  required  by  law  for  the  assess- 
ment of  said  property.  * * *" 

We  believe  it  to  be  obvious  from  the  provisions  of  subsection  8 of 
Section  15,  Laws  of  Missouri,  1947,  Volume  I,  page  5^8,  as  well  as  the 
provisions  of  Section  16  of  Laws  of  Missouri,  1947,  Volume  II,  page  436, 
referring  to  the  assessment  rolls  which  have  been  passed  upon  the  the 
County  Boards  of  Equalization  that  the  State  Tax  Commission  has  power 
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to  place  on  the  assessment  rolls  omitted  tangible  personal 
property  only  for  the  year  for  which  the  Commission  is  review- 
ing such  assessment  rolls. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  tangible  personal 
property,  which  has  been  omitted  from  the  assessment  rolls,  may 
be  placed  thereon  by  the  County  Board  of  Equalization  or  by  the 
State  Tax  Commission  only  during  the  year  when  the  Coun ty  Board 
of  Equalization  or  the  State  Tax  Commission  is  reviewing  the 
assessment  .rolls . 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


FRANCHISE  TAX  ) 
BANKS  ) 


New  York  Mutual  Savings  Bank  pays  Twenty- five 
Dollar  ($25.00)  annual  fee. 


March  21 f 1950 


Honorable  Clarence  Evans 
Chairman,  State  fax  Commission 
Jefferson  City,  Missouri 


Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 


HIED  ! 

27  j 


"We  have  a request  concerning  the  liability 
for  corporation  franchise  tax  of  a New  York 
Mutual  Savings  Bank. 

"The  bank  in  question  is  the  New  York  Mutual 
Banking  Corporation  which  is  applying  for  a 
license  to  do  business  in  Missouri,  stating 
that  they  have  in  mind  purchasing  Government 
Housing  Loans  and  that  one  of  the  require- 
ments in  the  purchase  of  such  securities  is 
that  a service  agent  living  within  fifty 
miles  of  the  project  be  retained.  It  is 
our  understanding  that  this  Savings  Bank  is 
applying  to  the  Department  of  Finance  for 
the  permission  to  onerate  in  Missouri  for 
the  purpose  above  outlined. 

"We  have  checked  the  corporation  franchise 
tax  laws  and  the  only  section  we  can  find 
that  would  cover  this  is  Section  li^O  of 
House  Bill  No.  5h®t  Laws  of  194^* 

"We  are  enclosing  statement  covering  the 
corporate  structure  of  a Now  York  Savings 
Bank  and  will  appreciate  your  advising  us 
as  to  the  liability  for  corporation  fran- 
chise tax." 
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The  statement  concerning  the  corporate  structure  of  Hew  York 
Savings  Bank  is,  In  part,  as  follows: 

"You  will  also  wish  to  know  the  nature 
of  the  corporate  organization  of  a Hew 
York  Savings  Bank.  Such  savings  banks 
are  mutual  corporations,  entirely  with- 
out capital  stock.  They  are  banking 
corporations  pursuant  to  Hew  York  Law 
and  subject  to  supervision  of  our  Lank* 
lng  Department.  Certain  of  such  savings 
banks.  Including  our  clients,  were 
originally  Incorporated  many  years  ago 
by  special  act  of  the  legislature,  but 
all  such  legislative  charters  contained 
reserve  power  to  amend,  and  pursuant 
to  such  reserve  power,  the  Hew  York 
legislature  long  ago  amended  all  such 
charters  to  conform  to  the  article  of 
our  Banking  Law  relating  to  savings 
banka,  * » *" 

Section  3 of  Article  X of  the  Constitution  of  Hew  York  contains 
the  following  provision: 

"The  legislature  shall,  by  general  law, 
conform  all  charters  of  savings  banks, 
or  Institutions  for  savings,  to  a uni* 
formity  of  powers,  rights  and  liabilities, 
and  all  charters  hereafter  granted  for 
suoh  corporations  shall  be  made  to  con- 
form to  suoh  general  law,  and  to  such 
amendments  as  may  be  made  thereto.  And, 
no  such  corporation  shall  have  any 
capital  stock,  * » #* 

(Underscoring  ours.) 

Section  138  of  the  Missouri  General  and  Business  Corporation 
Law,  re-enacted  Laws  of  19^5,  P*s«  711#  provides  In  part: 

"Every  corporation  organized  under  any 
laws  of  this  state  and  every  foreign 
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corporation  engaged  In  business  In  thle 
state  and  haying  no  snares  shall  make  a 
report  In  rrltfng'^fo  the  State  Tax  Com- 
mission,  annually,  on  or  before  the 
first  day  of  March,  In  such  form  as  said 
commission  may  prescribe.  * *> 


(Underscoring  ours.) 

Seotion  lift)  of  said  act,  re-enacted  Sixty-fifth  (ieneral 
Assembly,  senate  bill  No.  12/r,  provides  in  part  as  follows t 

"Upon  the  filing  of  the  report  pro- 
vided for  in  Sections  138  and  139  of 
the  general  and  business  corporation 
act  of  Missouri,  said  commission  shall 
certify  to  the  Director  of  Revenue  on 
or  before  August  1st  of  every  year 
for  collection,  as  herein  provided,  a 
fee  of  twenty- five  dollars  for  every 
corporation  organised  as  a mutual 
insurance  corporation  not  having  shares, 
or  any  other  corporation  not  organised 
strictly  for  religious,  charitable  or 
educational  purposes  and  having  no 
shares  or  of  a company  or  association 
organized  to  transact  business  of. life 
or  accident  insurance  on  the  assess- 
ment plan  for  the  purpose  of  mutual 
protection  and  benefit  to  its  members 
and  the  payment  of  stipulated  sums 
of  money  to  the  family,  heirs,  exe- 
cutors, administrators  or  assigns  of 
the  deceased  member  thereof.  * * 

If  a New  York  Mutual  Savings  Bamc  does  business  in  Missouri 
it,  having  no  shares,  would  be  required  to  make  the  report  pro- 
scribed by  Section  13®  of  the  General  and  Business  Corporation 
Act,  and  to  pay  the  Twenty-five  Dollar  ( $25*00)  annual  fee  pro- 
scribed by  Section  llj.0.  There  is  no  provision  for  imposing  a 
franchise  tax  upon  auch  corporation  on  any  other  basis. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
New  York  Mutual  Savings  Bank,  which  does  business  in  Missouri 
is  required  to  make  the  report  prescribed  by  Section  13d  of 
the  General  and  Business  Corporation  Act  of  Missouri,  and  to 
pay  a Twenty-five  Dollar  ($25*00)  annual  fee  prescribed  by 
Section  lifO  of  said  act. 


Respectfully  submitted. 


ROBERT  R«  iJ'ELBORN 

APPROVED*  Assistant  Attorney  General 


TTTTTfSZm 

Attorney  General 


RRw/feh 


TAXATION  )wState  Tax  Commission  does  not  assess  pipe  line  which  is  not 
) a public  utility. 


■0 


Honorable  Clarence  Ewans 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows: 

"On  our  visits  to  the  counties  last  fall 
our  attention  was  called  by  some  local 
assessors  to  a pipe  line  owned  and  operated 
by  the  Standard  Oil  Company,  and  running 
from  the  refinery  at  Sugar  creek,  Missouri, 
northwestwardly  through  Jackson,  Clay, 

Clinton,  Buohanan,  Andrew,  Atehlson  and 
Nodaway  counties  in  Missouri,  and  from  there 
into  Iowa,  Nebraska,  South  Dakota,  etc. 

The  assessors  were  at  a loss  as  to  why 
this  pipe  line  was  not  being  assessed  by 
the  State  Tax  Commission,  and  we  promised 
to  look  into  the  matter  for  them. 

"We  have  inquired  of  the  Standard  Oil  Company 
regarding  this  pipe  line,  and  the  correspon- 
dence is  attached  hereto.  We  will  appreciate 
your  returning  this  correspondence  when  the 
opinion  has  been  written.  There  is  some  doubt 
in  our  minds  regarding  the  assessment  of  this 
pipe  line  by  us,  and  we  have  checked  the 
records  of  the  Office  of  Secretary  of  State, 
but  find  no  separate  pipe  line  corporation. 

We  are  assured  of  the  fact  that  this  pipe  line 
is  part  of  the  main  business  of  the  refinery, 
and  while  it  is  definitely  a pipe  line,  the 
question  arises  as  to  whether  or  not  it  is  a 
public  utility,  and  where  it  should  be  assessed. 

"We  feel  that  the  correspondence  covers  the  case 
sufficiently,  and  we  will  appreciate  your  advice 
regarding  the  assessment  of  this  and  other  pipe 
line  companies." 
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Honorable  Clarence  ^vans 


The  at bached  correspondence  from  the  standard  Oil  Company 
states  that  the  pipe  line  in  question  was  constructed  and  is  used 
for  transporting  completely  refined  petroleum  products  from  the 
company's  Sugar  Creek  refinery  to  its  plants  and  markets  in  other 
states.  The  line  is  used  exclusively  by  the  company  for  the  trans- 
portation of  its  products  and  is  not  a common  carrier. 

Seotion  11^95*  Laws  of  19lf5*  page  1852*  provides: 

"All  bridges  over  streams  dividing  this  State 
from  any  other  state  owned,  controlled,  managed 
or  leased  by  any  person,  corporation,  rail- 
road company  or  Joint  stock  company,  and  all 
bridges  across  or  over  navigable  streams 
within  this  state,  where  the  charge  is  made 
for  crossing  the  same,  which  are  now  construc- 
ted, which  are  in  the  course  of  construction, 
or  which  shall  hereufter  be  cons true ted,  and 
all  property,  real  and  tangible  personal, 
owned  by  telegraph,  telephone,  electric  power 
and  light  companies,  electric  transmission 
lines,  pipe  line  companies  and  express  com- 
panies shall  be  subject  to  taxation  for 
state,  county*  municipal  and  other  local 
purposes  to  the  same  extent  as  the  property 
of  private  persons.  And  taxes  levied  thereon 
shall  be  levied  and  collected  in  the  manner 
as  is  now  or  may  hereafter  be  provided  by 
law  for  the  taxation  of  railroad  property  in 
this  state,  and  county  courts,  county  boards  . 
of  equalisation  and  the  State  Tax  Commission 
are  hereby  required  to  perform  the  same  duties 
and  are  given  the  same  powers  in  assessing, 
equalizing  and  adjusting  the  taxes  on  the 
property  set  forth  in  this  seotion  as  the  said 
courts  and  boards  of  equalisation  and  State  Tax 
Commission  have  or  may  hereafter  be  empowered 
with  in  assessing,  equalising,  and  adjusting 
the  taxea  on  railroad  property}  and  the 
president  or  other  authorised  offioer  of  any 
suoh  bridge,  telegraph,  telephone,  electric 
power  and  light  companies,  electrio  transmis- 
sion lines,  pipe  line  companies,  or  express 
oompany  or  the  owner  of  any  such  toll  bridge, 
is  hereby  required  to  render  statements  of  the 
property  of  suoh  bridge,  telegraph,  telephone, 
eleotric  power  and  light  companies,  eleotrie 
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Honorable  Clarence  Evans 


transmission  lines,  pipe  line  companies, 
or  express  companies  in  like  tanner  as  the 
president,  or  other  authorized  officer  of 
the  railroad  company  is  now  or  may  hereafter 
be  required  to  render  for  the  taxation  of 
railroad  property.  On  or  before  the  first 
da^  of  May  in  the  year  I9I4.6  and  eaoh  year 
thereafter  the  president  or  other  authorised 
officer  of  each  such  company  shall  furnish 
the  State  Tax  Commission  a statement,  duly 
subscribed  and  sworn  to  by  said  president 
or  other  authorised  officer,  showing  the 
full  amount  of  all  real  and  tanifcle  personal 
property  owned  by  each  sach  company  on 
January  1st  of  the  year  in  which  the  report 
is  due.  In  case  the  report  from  any  suoh 
company,  as  required  by  this  section,  la  not 
received  by  May  1st  of  the  year  in  which  it 
is  due  the  State  Tax  Commission  may,  at  its 
discretion,  increase  by  four  per  oont  the 
total  assessed  valuation  of  any  such  company." 

The  method  of  assessment  of  railroad  property  is  prescribed 
in  Laws  of  19^5*  page  1825.  That  act  required  what  is  known  as  the 
"distributable"  property  of  railroads  to  be  assessed  by  the  state 
Tax  Commission,  and  the  "local"  property  to  be  assessed  by  the 
assessor  of  the  county  in  whioh  the  property  is  located.  In  the 
case  of  State  ex  rel.  v.  C.,  R.  I.  & ?•  Ry.  Co.  162  Mo.  391*  1*  c. 
39ll,  63  S.W.  h-9L>t  the  plan  of  assessment  was  described  as  follows: 

"The  theory  of  the  system  of  taxing  railroads, 
as  contained  in  our  statute,  seems  to  be  that 
the  railroad  with  all  the  necessary  appurtenances 
to  its  efficient  equipment  as  a means  of  traffic, 
is  to  be  taken  as  a whole  and  assessed  for  taxa- 
tion by  the  State  Board  of  Equalization.  That 
does  not,  however,  include  property  that  Is 
used  by  a railrcr-.d  corporation  as  a collateral 
facility  to  its  business,  suoh  as  workshops, 
etc.,  nor  property  held  for  purposes  other 
than  those  of  a carrier,  all  of  which  is  subject 
to  taxation  by  the  local  authorities." 

Subparagraph  (12)  of  Section  15  of  an  act  found  In  Laws  of 
19^7*  Volume  I,  page  $1+8,  provides  in  part: 

"The  (State  Tax)  Commission  shall  have  the  exclu- 
sive power  of  original  assessment  of  railroads. 
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Honorable  Clarence  Evans 


railroad  cars,  rolling  stock,  street  railroads, 
bridges,  telegraph,  telephone,  express  companies, 
and  other  similar  public  utility  corporations, 
companies,  and  firms,  > #" 

( Underscoring  ours • ) 

The  Legislature,  in  providing  for  the  assessment  of  pipe  line 
companies  in  the  same  manner  as  railroad  companies,  did  not  expressly 
define  what  companies  should  be  included  within  suoh  classification. 
However,  the  provision  of  subparagraph  (12)  of  the  1947  Act,  above 
quoted,  when  considered  In  the  light  of  the  types  of  companies 
enumerated  in  Section  11295  clearly  indicates,  we  feel,  that  the 
Legislature  intended  to  confer  upon  the  State  Tax  Commission 
authority  to  assess  only  the  property  of  public  utilities.  The 
courts  have  held  that  the  essential  feature  of  a public  utility 
is  service  to  the  general  public,  (State  ex  rel,  v.  Baker,  320 
Mo.  lllj.6,  9 P.  W.  (2d)  589.) 

The  pipe  line  here  in  question  is  not  available  for  service  to 
the  general  public,  and,  therefore,  is  not  a public  utility.  Conse- 
quently, we  feel  that  it  is  not  suoh  property  as  the  Legislature  in- 
tended to  be  assessed  by  the  State  Tax  Commission. 

Furthermore,  the  use  of  the  term,  "pipe  line  oompanies,n  indi- 
cates, we  feel,  an  intention  on  the  part  of  the  Legislature  to  apply 
the  section  to  companies,  the  principal  business  of  which  is  trans- 
porting fuels  by  pipe  line,  ¥<e  do  not  feel  that  they  intended  to 
include  companies  which  own  and  use  pipe  lines  as  an  incident  to  their 
principal  business.  > 

- • CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  a pipe  line 
owned  by  oil  companies  and  used  exclusively  by  said  company  for  the 
transportation  of  its  products  is  not  assessable  by  the  state  Tax 
Commission  under  the  provisions  of  Section  11295*  Laws  of  1945* 
page  1582.  4 

Respectfully  submitted. 


ROBERT  R.  *SLB0RN 

APPROVED!  Assistant  Attorney  General 


j._e:  tayeur 

Attorney 
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,'kAILROADS:?  ,*,■ 
?A X ASSESSMENT: 
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Heal  property  operated  as  a\) 
parking  lot  by  the  Terminal  o 
Railroad  Association  of  St.  Loula 
Is  "locally  assessable." 


August  2lj.,  1950 


Mr.  Clarenoe  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 

from  this  department  ifrich  request  reads  as  follows: 

"We  would  be  pleased  to  have  your  opinion  as  to 
whether  or  not  the  following  real  estate  in  St. 

Louis,  owned  and  operated  by  Terminal  Railroad 
Association  of  St.  Louis,  is  assessable  by  this 
Commission  as  distributable  property  or  is  locally 
assessable.  The  Terminal  Railroad  submits  the 
following  facts  which  we  assume  are  true  as  far  as 
they  go. 

\ 

"Quoting  from  their  letter  of ‘April  29,  19!>0  - 

"This  return  includes  the  property  immediately 
adjoining  the  Union  Station  on  the  West,  now 
devoted  to  the  use  of  parking  for  Union  Station  < 
patrons.  This  lot  is  operated  solely  for  the 
usuers  of  .the  Station  and  not  as  a public  parking 
facility.  It  is  connected  with  Union  Station 
by  means  of  an  underpass,  opening  directly  into 
the  St.  Louis  Union  Station  and  should  be  assessed 
as  a part  of  the  distributable  property  of  the 
Terminal  Railroad  Association  of  St.  Louis.  T:iis 
lot  is  situated  in  Block  1697  of  the  City  of  St. 
Louis,  consisting  of  the  entire  South  half  of  that 
block,  bounded  south  by  Walnut  Street,  east  by  20th 
Street,  west  by  21st  Street  and  North  by  an  alloy, 
together  with  a portion  of  the  north  half  of  said 
block,  100  feet  wide,  bounded  on  the  north  by 
Market  Street,  on  the  south  by  an  alley  and  on  the 
west  by  a line  distant  111  feet  6 inches  east  of 
the  east  line  of  21st  Street,  as  shown  indicated  in 
red  color  on  attached  print." 
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Clarence  Evans 

MWe  have  ascertained  the  following  facts: 

% 

"The  Terminal  Railroad  collects  a fee  of  10/ 
for  the  first  two  hours  for  parking  and  £0/  for 
any  additional  hours. 

"It  is  also  our  opinion  that  anybody  can  park 
on  this  lot  by  paying  the  fee,  whether  he  has 
business  with  the  Union  Station  or  not. 

"It  Is  our  further  understanding  that  this 
parking  lot  Is  across  the  street  from  the 
Union  Station  and  is  connected  by  an  under- 
pass or  tunnel  v/hich  is  a great  convenience 
for  patrons  of  the  Union  Station." 

By  the  Laws  of  Missouri  1945*  cage  1825,  Sec.  3,  it  is  made  the  duty 
of  every  railroad  company  to  furnish  the  State  Tax  Commission  an 
annual  sworn  statement,  setting  forth  the  length  of  their  road  in 
this  state,  the  length  of  double  or  side-tracks,  w!  th  depots  water- 
tanks  or  turntables,  the  length  of  such  road,  double  or  sidetracks  in 
each  county,  municipal  township,  incorporated  city,  town  or  village 
through  or  in  which  it  is  located  in  this  state;  the  total  number  of 
engines  and  cars  of  every  kind  and  description,  including  all  palace 
or  sleeping  cars,  passenger  and  freight  cars,  and  all  other  movable 
property,  owned,  used  or  leased  by  them  on  the  first  day  of  January  in 
eacn  year,  and  the  actual  cash  value  thereof.  It  is  the  duty  of  t ie 
Utate  Tax  ^omission  to  assess,  adjust  and  equalize  the  aggregate  value 
of  the  property  of  one  : one  of  t.ie  railroad  companies.  (Laws  of  Uo. 

1945,  P.  1325,  dec.  7)  • The  Com-'ission  shall  then  anportio  the 
aggregate  value  of  all  Dropert'  specified  above  to  each  county, 
municipal  township,  city  or  incorporated  town,  special  road  districts, 
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public  v/ater  supply,  fire  protection  and  sewer  districts  or  subdivis- 
ions, except  school  districts,  in  which  the  road  is  located,  according 
to  the  rati o/0  which  the  number  of  miles  of  such  road  in  the  county, 
city,  etc.,  bears  to  the  whole  length  of  the  road  in  this  state  (Laws 
of  Mo,  19U5»  p.  1952,  Sec.  1).  The  type  of  property  specified  above 
as  come  to  be  known  as,  and  is  referred  to  in  your  letter,  as 
"distributable  property" 


Laws  of  Missouri  19U5,  P«  1325,  Sec.  3 provides: 

"On  or  before  the  first  day  of  ‘‘ay  in  each  and 
every  year,  the  president  or  any  authorized 
officer  of  every  railroad  company  whose  road 
is  now  or  which  shall  hereafter  become  so  far 
completed  and  in  operation  as  to  run  locomotives 
engines,  with  freight  or  passenger  cars  thereon, 

3hall  furnish  to  the  State  fax  Commission  a 
statement,  duly  subscribed  and  sworn  to  by  said 
president,  or  other  authorized  officer,  before 
some  officer  authorized  to  administer  oaths, 
setting  out  In  detail  the  total  length  of  their 
leased  road  , the  entire  length  in  this  state,  and 
the  length  of  double  or  sidetracks,  with  depots, 
wntor  tanks  and  turntables,  the  length  of  such 
road,  double  or  sidetracks  In  each  county,  nrnni- 
cipal  township,  incorporated  city,  town  or  village 
through  or  in  w- ich  it  is  located  in  this  state; 
the  total  number  of  engines  and  cars  of  every  kind  and 
description,  i eluding  all  ralace  or  sleeping  cars, 
passenger  and  freight  cars,  and  all  other  movable 
property  owned,  used  or  leased  b;  them  on  the  first 
day  of  Januar  in  each  year,  and  the  actual  cash 
value  thereof.  In  case  the  resort,  from  any  rail- 
road, required  by  thi3  section,  is  not  received  by 
May  1st  of  the  year  in  which  it  is  due  the  hta  te  tax 
Commis8io  may,  at  its  discretion,  i crease  by  1+  per 
cent  the  total  assessed  valuation  of  the  railroad 
company  and  certify  such  increase  to  the  director 
of  Revenue  for  collection." 

Other  pronert  , not  sm  cified  in  Uiis  s-ction,  is  "locally 

assessable"  as  provided  in  laws  of  o.  191+5,  p.  13?5*  *>ec.  ll+: 

"All  real  property,  or  tangible  personal  property, 
includir:  lands,  machi.  e and  workshops,  roundhouses 
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and  othor  buildings,  goods,  chatties  and  office 
furniture  of  whatever  kind,  and  not  hereinbefore 
specified,  owned  or  controlled  by  any  railroad 
company  or  corporation  In  this  state,  shall  be 
assessed  by  trie  proper  assessors  in  the  several 
counties,  cities,  incorporated  towns  and  villages 
wherein  such  property  is  located,  under  the  general 
revenue  laws  of  t ie  state  and  the  municipal  laws 
regulating  the  assessments  of  other  local  property 
in  such  counties,  cities,  incorporated  towns  and 
villages,  respectively,  but  the  taxes  on  the  prop- 
erty so  assessed  shall  be  levied  and  collected 
according  to  the  provisions  of  this  article." 

The  law  initiating  the  present  scheme  for  the  assessment  of 
railroad  property,  in  this  state,  was  first  enacted  in  1871.  In 
this  first  division  of  railroad  orooerty  into  two  classos  for  the 
purposes  of  taxation,  one  class  of  oroperty  wa3  referred  to  n5"local" 


and  the  other  83  distributable  and  are  discussed  in  State  ex  rel. 


v.  Hannibal  h St#  J.  R.  R.  Co#  (135  Mo.  6l8).  Since  that  time  this 
taxlnr  pirn  has  been  frequently  amended  but  the  basic  scheme  remains 


substantially  unchanged. 

In  examining  the  cases  relative  to  this  problem  we  find  the 

State  Supreme  Court  discussing  sections  almost  identical  to  those 

two  quoted  above  in  State  ex  rel.  union  .lectric  Light  and  Power 

Company  v.  Baker  et  al  (293  3#'..'#  $99)*  The  court  quotes  from  K . S. 

Wo,  1919,  Sec.  130v 2 and  3ec,  13007  (substantially  the  same  as  the 

two  section  ■ quoted  above)  and  says  this  f them: 

"In  State  tx  rel.  v.  Hannibal  1 St.  .J.  H.  ■ . Co.  135 
t'o.  6l8,  37  3.  . 532,  v;e  referred  to  the  nrooorty 
d3si;3iPtod  in  the  first  of  these  two  statutes  (now 
Sec.  3)  as  "distributable"  property  and  to  that 
desi(3iated  in  the  second  (now  Sec.  li;)  as  "local" 
property.  A distinction  thus  created  between  these 
two  classes  of  property,  for  our nose  of  assessment 
and  basod  upon  the  nature  of  the  uses  to  which  they 
are  devoted,  was  indicated  In  ‘ tnte  ex  rel.  v.  J. 

i:  Ry.  Co.,  162  f'o.  391,  loc.  cit.  39h,  63  f.’-.  H95, 

L96,  ns  follows: 
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"The  tneory  of  the  systom  of  taxing  railroads,  as 
contained  in  our  statutes,  seems  to  be  that  t ie 
railroad,  with  all  the  necessary  appurtenances 
to  its  ef  icient  equipment  as  a means  of  tr  ffic, 
i s to  be  taken  as  a whole  and  assessed  for  taxation 
by  the  state  board  of  equalisation.  (]Jow  the  State 
Tax  Commission).  That  does  n t,  however,  include 
the  property  that  is  used  by  a railroad  corporation 
as  a collateral  facility  to  its  business,  such  as 
workshops,  etc.,  nor  property  he] d for  purposes 
other  than  those  of  a carrier,  all  of  which  is 
subject  to  taxation  by  the  local  authorities." 

Many  cases  which  have  aris.rn  recognize  and  discuss  the  statutes 
wnich  divide  the  property  of  railroads  into  two  classes,  the  "local” 
and  "distributable",  the  a istri  .utable  consisting  of  the  roadbeds, 
rollinjr  stock  and  other  movable  property  as  enumerated  in  the  haws 
of  Missouri  19U5#  P«  1325  dec.  3»  Other  property,  not  specified 
in  this  section  is  referred  to  in  Laws  19 bS»  ?•  1825,  3«c.  1I4.  and 
is  locally  assessable.  (.State  v.  *ie  tropol  It  inn  St.  K.  R.  Co., 

6l  o.  w.  603,  l6l  Mo.  138). 

Tho  qtieston  presented  here  is  into  which  of  the  two  classes 
certain  property  owned  by  trie  Tem’nal  Railroad  Association  of  ft. 
Louis  should  be  classified  l.<i.  wr.etner  it  should  b assessable  by 
tho  .'t<  to  Tax  Jonmi  rsion  as  distributable  property  or  locrll  assess- 
able. This  rer]  property  is  nor  devoted  to  the  use  of  a narklnr  lot 
for  automobiles.  It  is  oner«  ,ed  or  inn  i y for  toe  ua-*rs  of  the 
station  and  not  ns  a public  oerki.  ffci'ity.  The.  Terminal  bnilroad 
collects  a fee  o '1  ter.  cents  for  t'  e first  two  hours  of  narklnr-  and 


fifty  cents  for  r.ny  a ; Ut  Tonal  hour  , hut  anyone  or  r.  -.ark  on  this 
lot  by  payin'  the  parkin;  fee,  v;  et  or  he  0 business  with,  the  nion 


Station  or  not 


Following  a review  of  the  facts  in  this  case  and  the  precedent 
cases  under  tie  statutes  dividin  the  property  or  railroads  into  two 
classes  for  trie  purposes  of  tax  assessment  we  conclude  this  narking 
lot  operation  in  clearly  a collateral  facility  to  tho  Terminal 
Railroad  Association  and  is  property  leld  for  purposes  other  than 
those  of  a carrier,  and  is  locally  assessable. 

The  whole  purpose  and  i. tent  of  this  legislation  dividing  the 

prooerty  of  railroads  into  twt  classes  for  tax  assessment  makes  it 

/ 

apparent  that  any  such  facility  as  that  onerated  here  which  is 
collateral  to  tho  operation  of  u carrier  is  to  bo  taxed  locally, 
rather  than  as  distributable  nronerty. 

JOi  CTf  SIOB 
» 

Real  nronerty  now  owned  by  and  operated  as  a parking  lot  by  the 
Terminal  Railroad  Association  of  St.  Louis  should  be  classified  as 
locally  assessable  property  and  not  as  distributable  nronerty  by 
the  State  Tnx  d omission. 

\es  'ectfully  submitted, 

jo  u;  r.  I L5 

ssistnnt  ttorney  General 


Approved 


v TAXATION:  Hatchery  operator  engaged  in  selling  baby  fowls  should  be 
classified  as  a merchant  and  subject  to  the  merchant's 
HATCHERY:  tax.  Parmer  engaged  in  selling  farm  products  not  subject 
to  merchant's  tax  provided  he  does  not  have  a regular 
stand  or  place  of  business  away  from  his  farm.  Person 
contracting  to  hatch  eggs  for  others  is  not  a merchant. 


September  20,  1950 


Honorable  Clarence  Evans 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting  an 
official  opinion  of  this  department  and  reading  as  follows: 

"A  question  has  arisen  in  one  of  the  counties  of 
our  state  where  a private  owner  living  outside 
the  city  owns  and  operates  a Hatchery  within  the 
city. 

"This  Commission  would  like  to  have  your  opinion 
as  to  whether  a Hatchery  should  be  assessed  as  a 
manufacturer  or  as  a merchant." 

"Manufacturer"  is  defined  by  Laws  of  Missouri,  19^5,  p.  1855, 
Sec.  4,  in  the  following  terms: 

"Every  person,  company  or  corporation  who  shall 
hold  or  purchase  personal  property  for  the  pur- 
pose of  adding  to  the  value  thereof  by  any  pro- 
cess of  manufacturing,  refining,  or  by  the  combina- 
tion of  different  materials,  shall  be  held  to  be  a 
manufacturer  for  the  purpose  of  the  foregoing  sec- 
tion." 

It  Is  the  opinion  of  this  office  that  a hatchery  operator  does 
not  come  within  this  definition  of  "manufacturer." 

Section  11303,  Laws  of  Missouri,  19^5,  page  1838,  defines  the 
term  "merchant"  In  the  following  terms: 

"Every  person,  corporation,  copartnership  or 
association  of  persons,  who  shall  deal  In  the 
selling  of  goods,  wares  and  merchandise  at  any 
store,  stand  or  place  occupied  for  that  purpose, 
is  declared  to  be  a merchant.  Every  person,  cor- 
poration, copartnership  or  association  of  persons 
doing  business  in  this  state  who  shall,  as  a prac- 
tice in  the  conduct  of  such  business,  make  or  cause 
to  be  made  any  wholesale  or  retail  sales  of  goods, 
wares  and  merchandise  to  any  person,  corporation, 
copartnership  or  association  of  persons,  shall  be 
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deemed  to  be  a merchant  whether  said  sales  be  ac- 
commodation sal as,  whether  they  be  made  from  n 
8 took  of  goods  on  hand  or  by  ordering  goods  from 
another  source,  and  whether  the  subject  of  said 
sales  be  similar  or  different  types  of  goods  than 
the  type.  If  any,  regularly  manufactured,  processed 
or  sold  by  said  seller*" 

It  Is  the  opinion  of  this  department  that  the  definition  of 
merchant  as  It  appears  In  the  act  levying  a tax  on  merchants  em- 
braces the  hatchery  operator  who  shall  deal  In  selling  chickens  or 
other  fowls  at  a store,  stand,  or  place  occupied  for  that  purpose* 

May  we  also  direct  your  attention  to  Section  11329,  ^aws  of 
Missouri,  191+5,  p*  1338,  Sec*  1,  which  exempts  farmers  from  the  act 
levying  the  merchants  tax  In  the  following  words: 

"Any  fanner  residing  In  this  state  who  shall  grow 
or  process  any  article  of  farm  produce  or  farm 
products  on  his  farm,  is  hereby  authorized  and  per- 
mitted to  vend,  retail  or  wholesale  said  products, 
free  from  license,  fee  or  taxation  from  any  county 
or  municipality.  In  any  quantity  he  may  choose,  and 
by  doing  so  shall  not  be  considered  a merchant;  pro- 
vided, he  does  not  have  a regular  stand  or  place  of 
business  away  from  his  farm.  And  provided  further, 
that  any  such  produce  or  products  shall  not  be  ex- 
empted from  such  health  or  police  regulations  as  any 
community  may  require." 

It  appears  from  this  section  that  If  a hatchery  were  operated 
on  a farm  and  the  fowls  grown  or  produced  on  the  farm  were  sold  by 
the  farmer  In  any  quantity  he  might  choose  such  farmer  would  not  be 
considered  a merchant  for  the  purpose  of  this  merchant's  tax,  pro- 
vided he  did  not  have  a regular  stand  or  place  of  business  away 
from  his  farm. 

It  appears  from  reading  these  sections  that  the  legislature 
has  expressed  their  intention  that  a farmer  selling  farm  products 
should  be  exempt  from  the  merohant  tax  but  If  one  engaged  In  "sell- 
ing goods,  wares  and  merchandise  at  any  store,  stand  or  place  oc- 
cupied for  that  purpose"  he  Is  declared  to  be  a merchant  and  subject 
to  the  tax  levied  on  merchants. 

In  State  v*  West,  3^+  Mo.  I4.2I4.,  It  was  held: 

"To  be  a merchant  In  the  sense  of  the  law,  the 
dealer  must  have  on  hands  goods,  wares  and  mer- 
chandise ready  for  sale  and  present  delivery,  and 
must  also  actually  deal  in  the  selling  of  the  same." 
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The  operator  of  a hatchery  who  deals  In  the  selling  of  baby 
fowls  or  birds  from  a stock  of  goods  at  a store,  stand  or  place  , 
occupied  for  that  purpose  would  be  classified  as  a merchant  for 
the  purpose  of  this  taxing  act.  Distinguish,  however,  the  hatchery 
operator  who  may  not  engage  In  selling  baby  fowls  from  a stock  kept 
at  a store  or  place  of  business  for  that  purpose  but  only  contracts 
to  hatch  eggs  that  are  brought  to  him  for  that  purpose.  Such  a 
hatchery  operator  would  not  be  engaged  in  any  selling  activity  and 
would  not  be  classified  as  a merchant.  In  State  v.  West  (supra) 
the  court  said: 

"One  who  manufactures  and  supplies  goods  alone  to 
the  previous  order  of  his  customers,  although  he 
keeps  on  hand,  but  not  for  sale,  the  materials 
from  which  the  manufactured  articles  are  produced. 

Is  not  a merchant  within  the  meaning  of  the  statute," 

We  can  readily  see  the  determination  of  whether  a hatchery 
operator  Is  to  be  classified  as  a merchant  Is  a question  of  fact 
'In  each  case.  If  such  an  operator  la  merely  contracting  to  hatch 
eggs  brought  to  him  he  would  not  be  classified  as  a merchant  who 
engages  In  selling  baby  chicks  or  birds  from  a store,  stand,  or 
place  of  business. 

In  the  case  of  Kansas  City  v,  Perd  Hein  Brewing  Company  the 
court  said:  "It  will  be  seen  by  these  decisions  that  a manu- 
facturer may  or  may  not  be  a merchant  within  the  meaning  of  the 
charter  and  statute  of  the  state.  If  he  keeps  at  a store,  stand 
or  other  place,  in  stock  articles  manufactured  by  him  for  sale 
In  the  ordinary  corse  of  trade,  he  is  a merchant.  If  he  only 
manufactures  upon  order  he  Is  not  a merchant  (as  the  example  of 
the  hatchery  operator  who  contracts  to  hatch  eggs  but  does  not 
stock  baby  chicks  for  sale.)  It  Is  therefore  a mixed  question 
of  law  and  fact  whether  a manufacturer  Is  or  Is  not  a merchant.” 

In  State  v.  Whittaker,  33  Ko.  kS7»  the  court  held:  "A  merchant 
under  the  statute,  is  a person  who  deals  In  the  selling  of  goods, 
wares,  and  merchandise,  at  any  store,  stand,  or  place  occupied  for 
that  purpose.  It  Is  immaterial  If  the  defendant,  by  his  labor, 
changed  the  form  of  the  goods  sold;  if  he  deals  in  the  selling 
of  the  goods  at  a store  he  is  a merchant  for  the  purposes  of  the 
act."  And  it  was  further  held  that  It  was  "immaterial  that  the 
store,  stand,  or  place,  may  have  been  also  ocoupled  for  some 
other  purpose." 

The  legislature  has  provided  this  method  of  assessing  merchan- 
dise for  taxation  differently  from  other  personal  property  because 
of  the  variation  of  inventories  of  merchants  and  manufacturers. 

In  this  state  merchandise  is  not  listed  for  taxation  as  other  per- 
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sonal  property,  but  Instead  the  merchant  Is  required  to  apply 
for  a license  to  trade  as  such,  and  he  Is  required  to  pay  an 
ad  valorem  tax,  equal  to  that  vhloh  Is  levied  on  real  estate, 
on  the  highest  amount  of  goods  and  merchandise  which  he  may  have 
In  his  possession  at  any  time  during  the  period  fixed  by  statute 
and  It  Is  the  amount  furnished  by  his  sworn  statement  which  forms 
the  basis  on  which  the  various  state,  county,  school,  and  muni- 
cipal taxes  are  levied  (State  ex  rel.  Carleton  Dry  Goods  Co.  v. 
Alt.  123  S.W.  882;  22l*  lo.  1*93. 

t 

It  Is  a cardinal  rule  In  construing  a statute,  repeated  many 
times  by  the  Supreme  Court  of  this  state,  that  a statute  should 
be  construed  so  as  to  ascertain  and  give  effect  to  the  legisla- 
tive Intent  expressed  therein.  This  principle  was  reiterated  In 
Artophone  Corporation  v.  Coale,  133  S.W.  (2d)  3i*3;  3i*5  Mo.  35$*# 

in  these  words,  "The  primary  rule  of  construction  of  statutes  Is 
to  ascertain  the  lawmakers'  intent  from  the  words  used.  If  pos- 
sible, and  to  put  on  the  language  of  the  Legislature,  honestly 
and  faithfully.  Its  plain  and  rational  meaning  and  to  promote  Its 
object  and  mahlfest  purpose  of  the  statute." 

Taking  into  consideration  the  purpose  of  the  legislature  In 
providing  this  method  of  assessing  merchants  and  the  section  de- 
fining "merchants"  quoted  supra  wherein  the  legislature  has  de- 
clared "every  person  c «•  * who  shall  deal  In  the  selling  of 
goods,  wares  and  merchandise  at  any  store,  stand  or  place  occupied 
for  that  purpose.  Is  declared  to  be  a merchant,"  It  appears  the’ 
legislature  has  Included  the  operator  of  a hatchery  who  keeps  on 
hand  a stock  of  baby  chicks  or  other  merchandise  at  a stand,  store 
or  place  occupied  for  that  purpose  and  offers  such  merchandise  for 
sale  as  a merchant. 


CONCLUSION. 

It  Is  the  opinion  of  this  department  that  one  who  operates  a 
hatchery  from  which  is  sold  baby  chicks  should  be  classified  as 
a merchant  and  subject  to  the  tax  levied  on  merchants.  Further, 
that  a farmer  engaged  In  selling  farm  products  from  his  farm  Is 
specifically  exempt  from  the  merchant's  tax  provided  he  does  not 
have  a regular  stand  or  place  of  business  away  from  the  farm  In 
which  he  engaged  In  vending  his  products.  Further,  that  If  one 
solely  contracts  to  hatch  eggs  for  others  but  does  not  offer  baby 
chicks  for  sale,  such  person  would  not  be  classified  as  a merchant 

Respectfully  submitted, 

JOHN  E.  MILLS, 

Assistant  Attorney  General 


APPROVED: 


Attorney-General 
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TAXATION:  A taxpayer  may  appeal  from  the 
STATE  TAX  COMMISSION:  assessment  of  a county  assessor 

to  the  County  Board  of  Equaliza- 
tion and  from  their  decision  to  the  State  Tax  Commission.  A tax- 
payer has  no  right  of  appeal  from  the  assessment  of  county  asses- 
sor directly  to  the  State  Tax  Commission. 


November  21,  1950 


Mr.  Clarence  Evans,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 


F!  LED 


This  office  is  in  receipt  of  your  request  for  an  official 
opinion  on  the  following  question: 

''This  Commission  would  like  to  have  your  opin- 
ion as  to  whether  or  not  a taxpayer  must  have 
appeared  before  the  County  Board  of  Equaliza- 
tion protesting  his  assessment  before  he  is 
qualified  to  be  heard  on  Petition  by  the  State 
Tax  Commission  of  Missouri." 

Provision  is  made  by  Laws  of  Missouri,  1945,  p.  1782,  Sec.  44, 
for  a taxpayer  to  appeal  to  the  county  board  of  equalization 
from  the  assessment  made  by  a county  assessor  in  the  following 
words  : 


"Every  person  who  thinks  himself  aggrieved  by 
the  assessment  of  his  property  may  appeal  to 
the  county  board  of  equalization , in  person, 
by  attorney  or  agent,  or  in  writing." 

In  prescribing  the  powers  and  duties  of  the  State  Tax  Com- 
mission a taxpayer  is  accorded  the  right  to  appeal  from  the  county 
board  of  equalization  to  the  State  Tax  Commission . Laws  of  Mis- 
souri,  1945,  p.  1805,  Sec.  15,  reenacted  Laws,  HF47,  Vol.  1,  p.  548, 
Sec.  15,  (R.S.M.A.  Sec.  11033.14  (5))  reads: 

"Every  owner  of  real  property  or  tangible  per- 
sonal property  and  every  merchant  and  manu- 
facturer shall  have  the  right  to  appeal  from 
the  local~board  of  equalization  under  rules 
prescribed  by  the  State  Tax  Commission.  Said 
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Commission  shall  investigate  all  such  appeals 
and  shall  correct  any  assessment  which  is 
shown  to  be  unlawful,  unfair,  improper,  arbi- 
trary or  capricious."  (Emphasis  ours.) 

You  will  note  that  while  Laws  of  Missouri,  1945,  p.  1782, 
Sec.  44,  quoted  above,  provides  for  appeal  from  the  assessment 
made  by  a county  assessor  and  Laws  of  Missouri,  1947,  Vol.  1, 
p.  548,  provides  for  appeal  from  the  local  board  of  equaliza- 
tion to  the  State  Tax  Commission,  there  is  no  provision  made 
for  an  aggrieved  taxpayer  to  appeal  to  the  State  Tax  Commission 
without  first  appealing  from  the  assessment  of  the  county  asses- 
sor to  the  County  Board  of  Equalization.  The  appeal  to  the  State 
Tax  Commission  is  not  from  the  assessor's  assessment  but  from 
the  decision  of  the  County  Board  of  Equalization. 

Laws  of  Missouri,  1947,  Vol.  2,  p.  436,  Sec.  1,  (R.S.Mo.A. 
Sec.  11033.15)  further  delineating  the  powers  and  duties  of  the 
State  Tax  Commission  provides  in  part  as  follows: 

"After  the  various  assessment  rolls  required 
to  be  made  by  law  shall  have  been  passed  upon 
by  the  several  Boards  of  Equalization  and  prior 
to  the  making  and  delivery  of  the  tax  rolls  to 
the  proper  officers  for  collection  of  the  taxes, 
the  several  assessment  rolls  shall  be  subject  to 
inspection  by  the  Commission,  or  by  any  member 
or  duly  authorized  agent  or  representative  there- 
of. In  case  it  shall  appear  to  the  Commission 
after  such  investigation,  or  be  made  to  appeal 
to  said  Commission  by  written  complaint  of  any 
taxpayer,  who  has  previously  appealed  to  the 
local  Board  of  Equalization,  that  property  sub- 
ject to  taxation  has  been  omitted  from  said 
roll , or  individual  assessments  have  not  been 
made  in  compliance  with  law,  the  said  Commis- 
sion may  issue  an  order  directing  the  assess- 
ing officer  whose  assessments  are  to  be  reviewed 
to  appear  with  his  assessment  roll  and  the  sworn 
statements  of  the  person  or  persons  whose  prop- 
erty or  whose  assessments  are  to  be  considered, 
at  a time  and  place  to  be  stated  in  said  order, 
said  time  to  be  not  less  than  five  days  from 
the  date  of  the  issuance  of  said  order , and  the 
place  to  be  at  the  office  of  the  county  court, 
at  the  county  seat,  or  at  such  other  place  in 
said  county  in  which  said  roll  was  made  as  the 
Commission  shall  deem  most  convenient  for  the 
hearing  herein  provided.*  * " 
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You  will  note  that  while  this  section  also  provides  for  com- 
plaints to  be  filed  before  the  State  Tax  Commission  it  definitely 
states  that  the  complaint  of  any  taxpayer,  who  has  previously  ap- 
pealed to  the  local  Board  of  Equalization  where  individual  assess- 
ments  have  not  been  made  in  compliance  with  the  law  shall  be  en- 
titled to  a hearing  before  the  State  Tax  Commission  or  its  agent. 

It  is  the  opinion  of  this  office  that  a taxpayer  must  appeal 
from  the  assessment  of  a county  assessor  to  the  County  Board  of 
Equalization  and  has  the  right  to  appeal  from  the  decision  of  the 
County  Board  of  Equalization  to  the  State  Tax  Commission;  but  a 
taxpayer  is  not  accorded  the  right  to  appeal  from  the  assessment 
of  a county  assessor  directly  to  the  State  Tax  Commission. 

CONCLUSION 

A taxpayer  is  accorded  the  right  of  appeal  from  the  assess- 
ment of  a county  assessor  to  the  County  Board  of  Equalization  and 
from  the  decision  of  the  County  Board  of  Equalization  to  the  State 
Tax  Commission.  A taxpayer  has  no  right  of  appeal  from  the  assess- 
ment of  a county  assessor  directly  to  the  State  Tax  Commission. 

Respectfully  submitted, 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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EI£CTIONS:  Person  appointed  during  Senate  recess  to  fill 
OFFICERS:  vacancy  on  Kansas  City  Election  Commission  caused 
by  resignation  entitled  to  pay. 


•i 

February  9,  1950 


Honorable  Henry  H.  Pox,  Jr. 

Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"On  June  30th,  19^9 > Governor  Forrest  Smith 
named  four  people  to  the  Board  of  Election 
Commissioners  of  Kansas  City,  Missouri. 

Among  those  names  was  Elmo  B.  Hunter  of 
Kansas  City,  Missouri.  The  names  of  all 
four  members  were  submitted  to  the  Senate 
by  Governor  Smith  and  were  referred  to  the 
Senate  Committee  on  elections.  On  July 
1st,  19^9,  two  of  the  names  submitted  were 
confirmed,  namely,  Ray  Ecklund  and  Harold 
Marshall,  and  no  action  was  taken  by  the 
Senate  Committee  with  regard  to  the  names 
of  Mr.  Hunter  and  the  fourth  appointee, 

Mr.  Paul  Walker.  The  Senate  then  recessed 
for  the  summer.  On  July  7th,  19^9>  Mr. 

Joseph  Stewart,  Democratic  member  of  the 
Election  Board  who  was  holding  over,  re- 
signed and  his  resignation  was  accepted 
on  that  date.  On  July  8th,  19^9  > while 
the  Senate  was  in  summer  recess.  Governor 
Smith  appointed  Elmo  B.  Hunter  to  the 
Election  Board  and  issued  him  the  usual 
commission.  On  that  same  date,  he  took 
the  oath  of  office  and  otherwise  qualified 
and  entered  upon  the  performance  of  his 
duties.  He  acted  in  all  respects  as  a 
working  member  of  the  Election  Board  until 
November  8th,  19^9  > attending  all  meetings 
and  otherwise  performing  the  work  of  a 
member  of  the  Board.  On  October  31st,  19^9 > 
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the  Senate  reconvened  from  its  summer  re- 
cess and  at  the  request  of  the  Senate, 

Governor  Smith  resubmitted  the  names  of 
Elmo  B.  Hunter  and  Paul  Walker  for  confirma- 
tion. On  November  8th,  1949,  the  Senate 
Subcommittee  on  Elections  reported  favorably 
to  the  Senate  on  Paul  Walker  and  reported 
unfavorably  on  Elmo  B.  Hunter.  Before  any 
Senate  action  was  taken  with  regard  to  that 
report,  Governor  Smith  withdrew  Mr.  Hunter's 
name  and  as  of  that  date  Mr.  Hunter  ceased 
in  the  performance  of  any  work  under  his  in- 
terim appointment  on  the  Board. 

"Please  advise  whether  or  not  the  City  of 
Kansas  City  may  lawfully  pay  Mr.  Hunter  the 
statutory  salary  provided  for  a member  of 
the  Board  of  Election  Commissioners  of 
Kansas  City,  Missouri,  for  the  time  he  per- 
formed his  duties  with  that  Board,  namely, 

July  8th,  1949  to  November  8th,  1949." 

Section  12097  is  a part  of  Article  23,  Chapter  76  of  the 
Revised  Statutes  of  Missouri,  1939>  which  article  relates  to 
the  holding  of  elections  in  cities  of  300>000  to  700,000  in- 
habitants, and  is  applicable  to  Kansas  City,  Missouri.  Said 
Section  12097  provides,  in  part,  as  follows: 

"There  is  hereby  created  a board  of  elec- 
tion commissioners  for  each  city  that  is 
governed  by  the  provisions  of  this  article, 
oomposed  of  four  members.  The  first  mem- 
bers of  the  Board  of  Election  Commissioners 
shall  be  appointed  as  follows:  Within 
sixty  days  after  this  article  shall  become 
effective,  the  Governor  shall  appoint-  by 
and  with  the  advices  and  consent  of  the 
Senate,  for  each  of  such  cities  four  Elec- 
tion Commissioners,  one  of  whom  shall  be 
ty  him  designated  as  the  Chairman  of  the 
Board,  and  another  shall  be  by  him  desig- 
nated as  Secretary  of  the  Board,  which 
said  Chairman  and  Secretary  shall  be  of 
opposite  politics.  Said  Election  Com- 
missioners, two  of  each  party,  6 hall  be 
appointed  for  a term  expiring  January  15, 

1941,  and  until  their  successors  are  com- 
missioned and  qualified.  With  the  appointing 
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and  qualifying  of  the  new  election  com- 
missioners, as  herein  provided,  the  respec- 
tive terms  of  office  of  any  election  com- 
missioners appointed  under  any  previous  law 
applying  to  such  city  shall  terminate. 

Successors  shall  be  appointed  in  like  manner 
for  terms  of  four  years,  and  until  their 
successors  are  commissioned  and  qualified. 

Two  of  said  election  commissioners  so  ap- 
pointed by  the  governor  shall  be  members 
of  the  leading  political  party  opposed  to 
that  to  which  the  governor  belongs.  In 
case  of  a vacancy  in  said  board  from  any 
cause  whatever,  it  shall  be  filled  by  ap- 
pointment for  the  unexpired  term,  in  the 
same  manner  as  in  the  case  of  original 
appointments,  save  that  the  appointee  shall 
be  a member  of  the  same  political  party  to 
which  the  person  whom  he  may  succeed  be- 
longed, and  in  no  case  shall  more  than  two 
members  of  said  board  belong  to  the  same 
political  party.  * * *" (Emphasis  ours.) 

It  is  the  general  rule,  as  stated  in  Schulte  v.  City  of 
Jefferson,  273  S.  W.  170,  that: 

"Where  the  appointment  is  made  as  the 
result  of  a nomination  by  one  authority 
and  confirmation  by  smother,  the  appoint- 
ment is  not  complete,  until  the  action 
of  all  bodies  concerned  has  been  had,  and 
the  body  which  has  been  intrusted  with  the 
power  of  confirming  appointments  may  re- 
consider its  action  before  any  action 
based  upon  its  first  decision  has  been 
taken . " 

In  k2  Am.  Jur.  962,  Section  III,  it  was  said: 

"Constitutional  or  statutory  provisions 
may  require  appointments  ta  public  office 
or  to  certain  designated  offices  to  be 
approved  or  confirmed  by  some  body  other 
than  the  appointing  power;  and  until  this 
is  done  the  appointee  may  not  be  legally 
entitled  to  the  office,  and  the  former  in- 
cumbent of  the  office  may  hold  over  until 
9jucu  confirmation  of  his  successor's  ap- 
pointment is  had . " 
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The  same  rule  is  laid  down  in  46  C.  J.  , page  953.  However, 
this  rule  applies  when  the  confirming  authority  (in  this  case 
the  Senate)  is  in  session  and  there  is  an  incumbent  filling  the 
office . 


There  are  no  cases  in  Missouri  dealing  with  the  question 
as  presented  in  you r request;  that  is,  if  there  is  "an  absolute 
vacancy"  as  distinguished  from  a vacancy  which  is  being  held 
by  the  incumbent  holding  over  after  his  term  has  elapsed.  We 
do  not  in  this  opinion  pass  upon  the  situation  as  to  whether 
the  Governor  may  fill  the  vacancy  without  confirmation  by  the 
Senate  when  there  is  an  incumbent  holding  the  office  (See  164 
A.  L.  R.,  page  1249). 

Mechem  on  Public  Officers,  page  67,  par.  134,  sets  forth 
the  rule  as  follows: 

"It  is  frequently  provided  by  the  constitu- 
tions of  the  States,  as  by  that  of  the 
United  States,  that  the  executive  - the 
governor  or  president  - shall  have  power  to 
fill  certain  vacancies  by  appointments  made 
'by  and  with  the  advice  and  consent  of  the 
senate.'  Where  such  a provision  exists, 
the  executive  can  only  exercise  the  appoint- 
ment without  such  advice  and  consent  where, 
since  the  adjournment  of  the  senate,  a 
vacancy  exists  or  has  occurred  (words  held 
to  mean  the  same  thing)  by  the  death  or 
resignation  of  the  incumbent  or  by  the 
happening  of  some  other  event  by  reason  of 
which  the  duties  of  the  office  are  no  longer 
discharged.  If  the  senate  be  in  Maiion 
when  the  vacancy  occurs,  it  can  be  filled 
only  by  and  with  the  advice  and  consent  of 
that  body,  unless  the  senate  has  adjourned 
before  the  vacancy  is  filled. 

"If  the  vacancy  is  accidental  and  occurs 
or  exists  while  the  senate  is  not  in  sesc- 
sion  , and  the  concurrence  of  the  senate 
has  not  been  had,  the  appointment  is 
temporary  and  contingent  upon  confirmation. 

In  the  event  that  it  le  not  confirmed  by 
the  senate  at  its  next  session,  either  be- 
cause the  name  was  not  sent  in  or  was  re- 
jected, the  appointment  becomes  inoperative 
from  the  moment  of  the  adjournment  of  that 
session  or  from  the  moment  of  its  rejection, 
as  the  case  may  be." 
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Section  4,  Article  IV  of  the  Constitution  of  Missouri, 

1945 , provides: 

"The  governor  shall  fill  all  vacancies  in 
public  offices  unless  otherwise  provided 
by  law,  and  his  appointees  shall  serve 
until  their  successors  are  duly  elected 
or  appointed  and  qualified." 

The  purpose  and  meaning  of  Section  4,  Article  IV,  supra, 
is  given  in  the  case  of  State  ex  inf.  Hadley  ex  rel.  Way land  v. 
Herring,  208  Mo.  708,  106  S.  W.  984,  lc.726,  as  follows: 

"The  framers  x>f  our  Constitution  when  they 
drew  section  11,  article  5 thereof,  were 
considering  vacancies  in  public  offices; 
they  foresaw  that  for  various  reasons  such 
vacancies  were  inevitable,  and  in  order  to 
prevent  and  provide  for  these  vacancies  as 
far  as  possible  in  order  that  the  public 
good  should  not  suffer  thereby,  they  framed 
this  section,  and  gave  to  the  Governor  the 
power  to  fill  these  vacancies  when  they 
were  not  otherwise  provided  for  by  law.*  * 

The  obvious  purpose  in  conferring  this  - . 
authority  upon  the  Governor  was  to  prevent 
any  interregnum  in  the  office,  and  to  have 
some  person  always  authorized  to  discharge 
its  duties.  * * * (Emphasis  ours.^ 

In  the  present  situation,  Mr.  Stewart,  the  predecessor  of 
Mr.  Hunter,  had  resigned  and  there  was  an  absolute  vacancy  in 
the  office,  the  duties  of  which  no  one  was  authorized  to  perform. 
When  Mr.  Hunter  was  appointed  the  Legislature  was  not  in  session, 
but  was  in  recess.  What  was  said  in  The  People  v.  Fancher,  50 
N.  Y.  288,  is  especially  applicable  to  the  facts  herein.  In  that 
case  the  Court  of  Appeals  said: 

"Bie  evil  to  be  guarded  against  by  a 
temporary  appointment  was  a vacancy  in 
an  important  office,  the  duties  of  which 
cannot  be  performed  by  deputy  or  substitute. 

The  remedy  or  preventive  of  the  possible 
evil  provided  is  an  appointing  power,  ca- 
pable of  acting  at  all  times  and  in  any 
emergency,  viz.,  the  governor  alone,  if 
the  senate  is  not  in  session;  and  the 
governor  and  senate,  if  that  body  is  in 
session. 
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"*  * *But  when  the  sittings  are  terminated 
by  an  adjournment  for  months,  and  the  actual 
meeting  or  sitting  of  the  body  thus  inter- 
rupted, although  the  session  is  continued, 
it  cannot  be  said  that  the  body  is  'in  session.1 
* * *" 

In  the  case  of  State  ex  inf.  Major  ex  rel.  Sikes  v.  Williams, 
222  Mo.  268,  121  S.  W.  64,  the  Supreme  Court  had  before  it  for 
construction  a law  relating  to  the  appointment  of  a factory  in- 
spector by  "The  Governor  of  the  State,  with  the  advice  and  con- 
sent of  the  Senate."  While  the  court  in  its  opinion  construed 
a particular  statute,  still  the  reasoning  set  forth  therein,  we 
believe,  applies  to  the  facts  at  hand  (Mo.  1.  c.  283): 

"*  * *'Qie  law  does  not  contemplate  that 
there  can  be  no  occupant  of  the  office  until 
both  the  Governor  and  Senate  have  acted.  * 

Were  that  tru«,  in  case  of  the  death  of  an 
occupant  at  a time  when  the  Senate  was  not 
in  session,  the  business  of  the  office  would 
have  to  cease  until  the  Senate  met.  Such 
was  never  in  the  minds  of  the  members  of  the 
General  Assembly.  * * *" 

In  17  American  ft  English  Annotated  Cases,  page  1006,  the 
Williams  case,  supra, -is  reported,  and  in  the  annotation  to  said 
case  the  rule  is  stated  that: 

"A  vacancy,  caused  by  death,  resignation, 
removal,  or  other  cause,  so  that  there  is 
no  one  to  perform  the  duties  of  the  office, 
may  be  filled  by  appointment  during  a re- 
cess of  the  confirming  body." 

In  State  ex  rel.  Nagle  v.  Stafford,  34  P.  (2d)  372,  the 
Supreme  Court  of  Montana,  citing  cases  from  eight  other  juris- 
dictions, including  the  Williams  case,  said,  1.  c.  379: 

"*  * ■•appointments  under  consideration 
cone  within  the  general  rule  that  'where 
a person  is  appointed  to  an  office  under 
a constitutional  or  statutory  provision 
that  the  appointment  may  be  made  with 
the  approval  of  some  officer  or  body,  such 
appointment  must  be  approved  before  the 
person  is  legally  entitled  to  the  office, 
except  in  the  case  of  such  a vacancy  in 
the  office  that  the  duties  of  the  office 
are  no  longer  being  discharged.  ' * * *" 
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In  view  of  the  above  authorities,  it  will  b e seen  that 
where  an  appointment  to  an  office  must  be  made  by  the  Governor, 
by  and  with  the  advice  and  consent  of  the  Senate,  ih  the  case 
of  an  absolute  vacancy  caused  by  death  or  resignation  of  the 
incumbent  during  the  time  that  the  Senate  is  not  in  session, 
the  Governor  may  make  an  interim  appointment  until  the  Senate 
convenes  and  either  confirms  or  rejects  the  appointment. 

Applying  the  above  rule  to  the  facts  at  hand,  it  would 
appear  that  when  Mr.  Hunter  was  appointed  to  the  Board  of 
Election  Commissioners  of  Kansas  City,  Missouri,  to  fill  the 
vacancy  caused  by  the  resignation  of  Mr.  Stewart,  in  view  of 
the  fact  that  the  Senate  was  not  in  session  such  appointment 
was  proper  and  Mr.  Hunter  was  a de  Jure  officer  during  the  time 
that  he  served.  As  such  de  Jure  officer,  Mr.  Hunter  was  en- 
titled to  the  pay  and  emoluments  of  such  office. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
person  appointed  by  the  Governor  to  the  Board  of  Election 
Conmissioners  of  Kansas  City,  Missouri,  to  fill  a vacancy 
caused  by  the  resignation  of  one  of  the  members,  which  appoint- 
ment was  made  at  the  time  the  Senate  was  not  in  session,  is  a 
valid  appointment.  If  the  appointment  is  withdrawn  before  the 
Senate  reconvenes  and  acts  upon  said  appointment,  then  the  per- 
son is  entitled  to  the  pay  from  the  date  that  he  was  appointed 
until  the  date  that  his  appointment  was  withdrawn. 

Respectfully  submitted, 


ARTHUX  M.  O'KEEFE 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAILOR 
Attorney  General 


Jackson  County  Prosecuting  Attorney  may 
not  receive  funds  from  county  in  addition 
to  those  provided  in  contingent  fund  stat- 
ute, Section  13470,  R.  S.  Missouri,  1939. 
County  court  may  not  appropriate  money 
to  grand  jury  for  investigation. 


May  8 , 1950 


Honorable  Henry  H.  Fox,  Jr. 

Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"On  May  8,  1950,  the  Honorable  R.  G.  Cowan  of 
the  Jackson  County  Circuit  Court  will  impanel 
a grand  jury  for  the  May  term  of  court.  The 
question  has  been  raised  as  to  what  county 
funds  may  be  made  either  directly  available 
to  that  grand  jury  or  through  the  office  of 
the  Prosecuting  Attorney  of  Jackson  County 
for  the  purpose  of  enabling  the  grand  jury  to 
conduct  certain  investigations  now  contemplated. 

"Section  13470,  R.S.  1939,  apparently  provides 
for  a maximum  contingent  fund  of  $2,500.00  per 
year,  said  sum  to  be  available  to  the  prose- 
cuting attorney  of  class  one  counties  for  ’pay- 
ment of  the  incidental  expenses  in  bringing 
parties  and  witnesses  from  other  states  or 
counties  and  in  properly  preparing  cases  for 
trial,  attending  trial  on  changes  of  venue, 
attending  at  the  taking  of  depositions,  in 
printing  briefs,  * * * and  generally  such  ex- 
penses as  he  may  be  put  to  in  the  proper  and 
vigorous  prosecution  of  the  duties  of  his  of- 
fice . ' 

"It  is  requested  that  an  official  opinion  of 
your  office  be  furnished  on  the  following 
question: 


GRAND  JURY: 
PROSECUTING  ATTORNEY: 
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"1.  As  to  whether  there  is  a contingent 
fund  law  now  in  effect,  and  if  so,  whether 
said  law  limits  the  maximum  amount,  avail- 
able to  the  prosecuting  attorney's  office 
to  the  amount  of  $2,500.00  per  year;  whether 
grand  jury  investigations  might  properly  be 
interpreted  into  the  meaning  of  Section 
13470,  and  also  whether  or  not  the  grand 
jury  would  be  able  to  expend  moneys  out  of 
this  fund  without  accounting  to  the  prose- 
cuting attorney's  office. 

"2.  As  to  whether  or  not  Jackson  County, 

Missouri,  can  lawfully  appropriate  any  sum 
of  money  to  the  Prosecuting  attorney's 
office  in  excess  of  $2,500.00,  and  if  not, 
whether  Jackson  County,  under  the  present 
budget  law,  can  make  any  sum  available  to 
a grand  jury  by  merely  making  a flat 
appropriation  and  if  so,  from  what  fund." 

Your  first  question  is  whether  or  not  there  is  a contingent  fund 
law  now  in  effect.  Section  13470,  R.  S.  Missouri,  1939,  provides: 

"The  treasurer  of  said  county  shall  set 
aside  the  prosecuting  attorney's  fees,  so 
turned  into  the  treasury  of  said  county, 
to  be  used  as  a contingent  fund  for  the 
prosecuting  attorney  for  the  payment  of 
the  incidental  expenses  in  bringing  parties 
and  witnesses  from  other  states  or 
counties  and  in  properly  preparing  cases 
for  trial,  attending  at  the  taking  of  deposi- 
tions, in  printing  briefs,  and  appearing 
before  the  appellate  courts  of  the  state, 
and  generally  such  expenses  as  he  may  be 
put  to  in  the  proper  and  vigorous  prosecu- 
tion of  the  duties  of  his  office.  Such  fund 
shall  be  paid  out  as  needed  to  the  pros- 
ecuting attorney  by  the  said  county 
treasurer  out  of  said  fund  in  the  treasury 
of  said  county,  not  exceeding  two  thou- 
sand five  hundred  dollars  in  any  year, 
upon  warrant  of  the  prosecuting  attorney, 
approved  and  signed  by  the  judges  of  the 
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criminal  court  of  said  county.  At  the 
end  of  each  year  said  county  treasurer 
shall  pay  into  the  general  revenue  fund 
of  said  county  any  balance  that  may  be 
in  his  hands  from  fees,  so  collected,  ex- 
ceeding the  sum  of  one  thousand  dollars." 

This  section  was  originally  part  of  an  act  found  in  Laws  of  1911, 
page  392.  That  act  consisted  of  four  sections  which,  in  the  Revised 
Statutes  of  Missouri,  1939,  were  Sections  13467,  13468,  13469  and 
13470.  The  1911  act  by  its  title  amended  Article  3 of  Chapter  104, 

R.  S.  Missouri,  1909,  entitled,  "Salaries  of  County  Officers  in 
Counties  of  150,000  to  500,000  Inhabitants." 

Several  changes  were  made  in  what  was  in  the  1939  revision 
Section  13467.  (See  Laws  of  1919,  page  671;  Laws  of  1929,  page  374; 

Laws  of  1933,  page  373  and  Laws  of  1941,  page  533.)  None  of  the 
other  sections  of  the  original  1911  act  were  changed  until  1945. 

At  that  time  pursuant  to  Section  8 of  Article  VI,  Constitution  of 
Missouri,  1945,  dealing  with  classification  of  counties,  an  act  was 
passed  (Laws  of  1945,  page  576)  repealing  Sections  12957,  12958, 

12959,  12961,  12977  and  12987,  relating  to  the  salary  and  duties  of 
assistants  to  the  prosecuting  attorney  in  the  class  of  counties 
within  which  St.  Louis  County  fell,  and  also  Sections  13467  and  13468. 
Three  new  sections  were  enacted  in  lieu  of  the  repealed  sections 
known  as  12957,  12958  and  12959,  and  applicable  to  first  class  counties. 
These  sections  deal  with  the  number,  compensation  and  duties  of 
assistant  prosecuting  attorneys  in  first  class  counties. 

The  Sixty- third  General  Assembly  also  amended  Section  13469, 
which  provides  for  the  payment  of  fees  earned  by  the  prosecuting 
attorney’s  office  into  the  county  treasury  to  make  that  section 
applicable  in  all  first  class  counties.  (Laws  of  1945,  page  1566.) 

House  Bill  No.  922  of  the  Sixty- third  General  Assembly  proposed 
the  repeal  of  Section  12986,  providing  a contingent  fund  for  the 
prosecuting  attorney  in  counties  with  a population  from  100,000  to 
400,000,  and  also  Section  13470.  That  bill  was  vetoed  by  the  Governor 
because  it  provided  that  the  fund  should  be  set  aside  by  the  county 
clerk  instead  of  by  the  county  court.  (House  Journal,  Sixty-third 
General  Assembly,  page  4525.) 

At  the  Sixty-fifth  General  Assembly  the  committee  on  legislative 
research,  in  its  report  to  the  General  Assembly  on  the  proposed  revision 
of  the  state  statutes,  made  the  following  recommendation  (Appendix  to 
Report  No.  11,  Part  I,  page  119): 
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"Section  12986  provides  for  a contingent  fund 
for  the  prosecuting  attorney  in  counties  having 
a population  of  100,000  to  400,000.  Section 
13470  also  provides  for  such  a fund  in  counties 
of  the  first  class.  This  latter  section 
adequately  covers  the  former  inasmuch  as  only 
one  first  class  county  (St.  Louis)  comes  within 
the  100,000  to  400,000  population  group, 

"To  the  extent  to  which  the  sections  conflict, 
that  is  as  to  the  amount  of  fund,  section 
12986  providing  for  a sum  of  $2500,  and  section 
56.22  (13470)  providing  that  all  fees  turned 
into  the  treasury  by  the  prosecuting  attorney 
shall  constitute  the  fund,  section  13470  should 
govern  inasmuch  as  it  refers  to  section  13469 
which  was  basically  changed  in  its  application 
by  re-enactment  in  1945  (p.  1566),  thus  making 
sections  13469  and  13470  the  most  recent  law. 

Therefore,  the  repeal  of  section  12986  is 
suggested . " 

Pursuant  to  the  recommendation  of  the  committee,  House  Bill  No. 
2014,  which  became  effective  on  April  14,  1950,  repealed  Section  12986. 

There  has  been  no  effective  express  repeal  of  Section  13470. 

It  will  be  noted  that  Section  13470  provides: 

"The  treasurer  of  said  county  shall  set  aside 
the  prosecuting  attorney's  fees,  so  turned 
into  the  treasury  of  said  county * *" 

(Underscoring  ours.) 

The  underscored  portion  refers  to  the  fees  turned  into  the  treasury 
under  section  13469.  That  section  applies  to  first  class  counties, 
and  the  reference  to  "said  county"  in  13470  must  be  to  the  counties 
included  in  Section  13469  to-wit:  first  class  counties.  Therefore, 
we  feel  that  Section  13470,  R.  S.  Missouri,  1939,  is  now  in  effect 
and  applies  to  all  first  class  counties  which  is  the  class  to  which 
Jackson  County  belongs. 

This  section  definitely  fixes  a maximum  charge  the  prosecuting 
attorney  may  spend  for  the  purposes  therein  specified  from  the  fund 
arising  from  the  fees  received  by  his  office.  The  section  quoted 
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above  expressly  provides  that  a sum  "not  exceeding  $2,500.00  in  any 
year"  shall  be  paid  from  the  fund  for  the  purposes  specified.  This 
clearly  fixes  that  figure  as  a maximum  amount.  Whether  or  not  it 
also  limits  the  amount  which  the  prosecuting  attorney  may  receive 
from  other  public  funds  will  be  discussed  further  below. 

As  to  whether  or  not  expenditures  for  grand  jury  investigations 
might  be  included  in  Section  13470,  the  answer  appears  to  us  to  be 
in  the  affirmative.  The  fund  there  provided  may  be  used  by  the 
prosecuting  attorney  for  "generally  such  expenses  as  he  may  be  put 
to  in  the  vigorous  prosecution  of  the  duties  of  his  office."  Pre- 
sentation of  matters  to  the  grand  jury  is  one  of  the  duties  of  the 
prosecuting  attorney.  (Sections  3912  and  3913,  R.  S.  Missouri,  1939.) 
Any  obligations  incurred  in  the  performance  of  such  duty  would 
certainly  appear  to  be  within  Section  13470. 

As  for  your  inquiry  regarding  direct  use  of  the  fund  by  the 
grand  jury,  we  think  it  clear  that  the  fund  is  provided  for  the  use 
of  the  prosecuting  attorney  only.  There  is  nothing  in  Section  13470 
which  might  in  any  way  be  construed  to  permit  the  direct  use  by  the 
grand  jury  of  the  fund  there  provided. 

Considering  the  first  part  of  your  second  question,  we  find  no 
statutory  provision  authorizing  the  Jackson  County  Court  to  provide 
you  with  funds  for  the  purposes  here  in  question.  In  the  case  of 
Bradford  v.  Phelps  County,  357  Mo.  830,  210  S.W.  (2d),  1.  c.  999, 
the  court  stated: 

"It  has  been  written  a county  court  is 
only  the  agent  of  the  county  which  no  powers 
except  those  granted  and  limited  by  law 
and,  like  other  agents,  it  must  pursue  its 
. authority  and  act  within  the  scope  of  its 
powers.  * * *" 

In  that  case  the  court  further  stated,  210  S.W.  (2d)  1.  c.  1000: 

"Of  course,  the  Legislature  could 
have  provided  for  salaries  for  stenogra- 
phers of  prosecuting  attorneys  in  counties 
of  the  class  including  Phelps  County,  quite 
as  have  been  provided  by  statute  in  coun- 
ties of  other  classification.  For  example, 
see  Laws  of  Missouri,  1945,  pp . 574,  578, 
and  583,  Mo.  R.S.A.,  Sections  12906  et  seq.,  12957 
et  seq.,  13547.353  et  seq.  The  Legislature 
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has  not  done  so.  This  does  not  mean  the 
County  Court  of  Phelps  County  should  not, 
in  the  exercise  of  its  discretion,  make  al- 
lowance for  the  expense  of  necessitous 
stenographic  service  to  the  prosecuting  at- 
torney. But,  in  the  absence  of  legislation 
providing  a salary  or  allowance  for  a ste- 
nographer or  for  stenographic  service  for 
the  prosecuting  attorney  of  Phelps  County, 
the  County  Budget  Law  means  the  County 
Court  of  Phelps  County  has  the  power  to 
make  whatever  allowance  for  stenographic 
service  as  it,  in  its  discretion,  may  deem 
necessary  with  a regard  to  the  efficiency 
of  the  prosecuting  attorney's  office,  and  to 
the  receipts  estimated  to  be  available  for 
that  and  other  estimated  expenditures,  in 
short,  to  approve  such  an  estimate  as  will 
promote  efficient  and  economic  county  gov- 
ernment. * * *" 


(Underscoring  ours.) 

We  have  in  the  present  situation  a statute  authorizing  a setting 
aside  for  the  use  of  the  prosecuting  attorney  of  a sum  not  to  exceed 
$2,500.00  per  year.  Inasmuch  as  the  Legislature  has  provided  a fund 
for  use  by  the  prosecuting  attorney,  we  feel  that  the  prosecuting 
attorney  must  look  to  that  fund  alone  for  expenditures  for  the  pur- 
poses therein  provided,  and  that  the  county  court,  lacking  any 
statutory  authority,  may  not  grant  the  prosecuting  attorney  additional 
funds  for  such  purposes.  (See  Alexander  v.  Stoddard  County,  210  S.W. 
(2d)  107.) 

As  for  the  county  court's  furnishing  funds  directly  to  the  grand 
jury,  the  statutes  are  silent  on  this  matter.  There  are,  of  course, 
statutes  providing  for  the  pay  of  witnesses  before  the  grand  jury, 
(Section  13421,  R.  S.  Missouri,  1939.)  and  for  the  pay  of  grand  jurors. 
(Section  714,  R.  S.  Missouri,  1939.)  Whether  or  not  the  grand  jury 
may  receive  from  the  county  funds  to  use  in  their  operations  has  not 
been  passed  upon  by  the  courts  of  this  state.  However,  furnishing 
a grand  jury  funds  for  its  own  use  in  conducting  an  investigation  has 
been  held  to  be  not  a proper  expenditure  by  courts  in  other  states. 

In  the  case  of  Allen  v.  Payne  (Cal.),  36  P.  (2d)  614,  the  court 
stated: 


"The  facts  are  undisputed,  and  the  only  ques- 
tion is  one  of  law,  whether  the  grand  jury  has 
the  power  to  employ  persons  to  investigate 
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crime,  and  make  the  compensation  of  the  in- 
vestigators a charge  upon  the  county.  Peti- 
tioner contends  that  the  power  exists  by  im- 
plication from  the  character  of  our  grand 
jury,  as  provided  for  in  the  Constitution.  It 
is  argued  that  since  the  nature  of  the  grand 
jury  is  not  specifically  defined  in  the  Constitu- 
tion, it  is  the  body  as  known  to  the  common 
law,  with  the  same  polders,  including  the  power 
to  institute  its  own  investigations.  See 
Hale  v.  Henkel,  201  U.  S.  43,  26  S.  Ct.  370,  50 
L.  Ed.  652.  Section  922  of  the  Penal  Code, 
also  relied  upon,  provides:  'If  a member  of  a 
grand  jury  knows,  or  has  reason  to  believe, 
that  a public  offense,  triable  within  the  coun- 
ty, has  been  committed,  he  must  declare  the 
same  to  his  fellow- jurors  , who  must  thereup- 
on investigate  the  same.' 

"From  the  time  of  the  adoption  of  our  Con- 
stitution to  the  present,  the  accepted  practice 
has  been  to  leave  the  detection  of  crime  in 
the  hands  of  sheriffs  and  district  attorneys, 
and  in  our  opinion,  the  departure  from  that 
practice  finds  no  support  in  authority  or  leg- 
islative policy.  The  ferreting  out  of  evidence 
of  crime  is  a statutory  duty  expressly  imposed 
upon  certain  officers,  having  the  equipment 
and  qualified  personnel  to  perform  it.  This 
being  so,  there  is  no  reason  to  resort  to  the 
very  vague  justification  of  'inherent'  or  'im- 
plied' powers.  The  existence  of  the  power  in 
other  competent  agencies  tends  to  negative  an 
implied  power  in  the  grand  jury,  which  is  ob- 
viously not  equipped  to  exercise  it.  The 
grand  jury's  function  of  'investigating'  crime 
may  be  readily  distinguished  from  detection." 

The  case  of  William  J.  Burns  International  Detective  Agency  v. 
Doyle,  46  Nev.  91,  208  P.  427,  26  A.L.R.  600,  involved  an  action 
on  a contract  with  members  of  a grand  jury  for  employment  of  a private 
detective  to  assist  in  its  investigation.  The  court  held  the  con- 
tract contrary  to  public  policy.  A concurring  opinion  discussed  the 
functions  of  a grand  jury  as  follows:  (208  P.  1.  c.  430) 

"The  question  is  new  in  this  jurisdiction, 
and,  after  most  diligent  research,  I have 
been  unable  to  find  in  the  decisions  of 
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other  courts  any  precedent  for  such  a contract 
of  employment  by  a grand  jury,  for  the  reason, 

I assume,  that  the  method  of  procedure  adopted 
by  the  grand  jury  in  the  exercise  of  its  in- 
quisitorial powers  is  most  extraordinary  and 
unusual . 

"It  is  deemed  proper  to  state  that  an  impres- 
sion widely  prevails  that  grand  juries,  in  the 
exercise  of  their  inquisitorial  powers,  may 
assume  the  role  of  prosecutors  in  their  com- 
mendable earnestness  and  zeal  to  bring  to 
light  for  examination,  trial  and  punishment 
violators  of  public  authority,  our  Constitution, 
and  laws.  But  such  is  not  the  law.  Grand 
juries  are  not  prosecutors.  It  is  pointed  out 
in  a leading  text  on  criminal  procedure,  that, 
when  liberty  is  threatened  by  excess  of  au- 
thority, then  a grand  jury,  irresponsible 
as  it  is,  and  springing  from  the  body  of  the 
people,  is  an  important  safeguard  of  liberty. 

If,  on  the  other  hand,  public  order,  and  the 
settled  institutions  of  the  land,  are  in  danger 
from  momentary  popular  excitement,  then  a 
grand  jury,  irresponsible  and  secret,  partaking 
without  check  of  the  popular  impulse,  may, 
through  its  inquisitorial  powers,  become  an 
engine  of  oppression  and  of  great  mischief  to 
liberty  as  well  as  to  order.  In  the  time  of 
James  II.  the  grand  jury  was  called  into 
existence  to  serve  as  a barrier  against 
oppressive  state  prosecutions.  Under  our 
government  the  only  valid  basis  upon  which  the 
institution  of  grand  juries  rests  is  that 
they  are  an  independent  and  impartial  tribunal 
between  the  prosecution  and  the  accused,  and 
it  is  the  duty  of  the  courts  to  refuse  to  tol- 
erate any  practice  which  conflicts  with  this 
independence  and  impartiality.  2 Whart.  Crim. 
Proc.  10th  Ed.  Kerr,  Section  1295. 

"’Grand  juries,'  it  has  been  said,  ’are  high 
public  functionaries,  standing  between  accuser 
and  accused.  They  are  the  great  security 
to  the  citizens  against  vindictive  prosecution, 
either  by  government  or  political  partisans, 
or  by  private  enemies.  In  their  independent 
action  the  persecuted  have  found  the  most 


-8- 


Honorable  Henry  H.  Fox,  Jr. 


fearless  protectors  ; and  in  the  record  of  their 
doings  are  to  be  discovered  the  noblest  stands 
against  the  oppression  of  power,  the  virulence 
of  malice,  and  the  intemperance  of  prejudice. 
These  elevated  functions  do  not  comport  with 
the  position  of  receiving  individual  accusations 
from  any  source,  not  preferred  before  them  by 
the  responsible  public  authorities,  and  not 
resting  in  their  own  cognizance  sufficient  to 
authorize  presentment.  Nor  should  courts  give 
unadvisedly  aid  or  countenance  to  any  such 
innovations . ' 


"These  high  ideals  are  condensed  in  a solemn 
obligation,  to  be  administered  to  the  foreman 
and  taken  by  all  the  members  of  the  grand  jury 
before  entering  upon  the  discharge  of  their 
duties.  It  is  true  that  in  the  discharge  of 
their  oaths  they  are  required  to  make  diligent 
inquiry  into  all  offenses  committed  and  triable 
and  can  obtain  legal  evidence.  But  I am  of  the 
opinion  that,  in  the  exercise  of  Their  inquisi- 


torial  powers,  they  are  not  required,  neither 

are  they  empowered,  to  employ  third 

parties  to 

aid,  assist  and  participate  in  the  ] 

prosecution 

of  their  trust,  outside  of  those  pui 

blic  officers 

“S  7; — sETI — 

(Underscoring  ours.) 


In  view  of  the  foregoing,  we  feel  that  the  county  court  would 
not  be  authorized  to  appropriate  directly  to  the  grand  jury  any 
funds  for  the  use  of  the  grand  jury  in  conducting  its  own  investiga- 
tion. 


CONCLUSION 

This  department  is- of  the  opinion  that  Section  13470,  R.  S. 
Missouri,  1939,  which  provides  a contingent  fund  for  use  of  the 
prosecuting  attorney  in  certain  counties,  is  now  in  effect  and  is 
applicable  to  all  first  class  counties  to  which  Jackson  County 
belongs,  and  that  said  law  limits  the  maximum  amount  available  to 
the  prosecuting  attorney's  office  in  first  class  counties  to  the 
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sum  of  $2,500.00  per  year;  that  expenditures  by  the  prosecuting 
attorney  in  connection  with  grand  jury  investigations  may  properly 
be  made  from  the  fund  provided  by  Section  13470,  but  that  the 
grand  jury  is  not  authorized  to  expend  money  directly  out  of 
said  fund. 

We  are  further  of  the  opinion  that  the  Jackson  County  Court 
is  not  authorized  to  appropriate  to  the  prosecuting  attorney 
funds  in  addition  to  those  provided  by  Section  13470  for  use  in 
connection  with  grand  jury  investigations,  and  that  the  Jackson 
County  Court  may  not  make  an  appropriation  of  a flat  sum  available 
to  a grand  jury. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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ELECTION: 


Under  provisions  of  Section  11682  Judges 
selected  by  county  court,  clerics  selected 
by  Judges. 


March  7#  1950 

FILED  31 


Mr.  Ranald  J.  Fuller 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

”1  would  appreciate  receiving  an  opinion  from 
the  Attorney  General’s  Department  on  a question 
which  is  pertinent  to  the  special  election  on 
the  gasoline  tax  referendum  which  will  be  sub- 
mitted to  the  voters  of  this  State  on  April  4, 

1950. 

"Statement  of  Facts:  Section  11682.  Revised 
statutes  of’  Missouri,  1939*  pertaining  to 
Special  Elections,  provides  that  the  Special 
Election  shall  be  conducted  in  the  manner 
provided  by  law  for  General  Elections,  but 
also  provides,  ’...that  said  election  shall 
be  conducted  by  two  Judges  and  two  clerks  at 
each  polling  place,  one  Judge  and  one  clerk  to 
be  selected  from  each  of  the  two  parties  which 
casts  the  highest  and  next  to  the  highest 
number  of  votes  for  governor  at  the  last  General 
Election’.  In  General  Elections  the  County 
Court  selects  the  Judges  from  the  names  presented 
by  the  conmiittee  member  of  each  political  party 
from  the  township  in  which  the  polling  place  is 
situated,  and  the  Judges  so  selected  In  turn 
select  their  clerks  to  assist.  In  Section  11682, 
Revised  Statutes  of  Missouri,  1939#  there  is  no 
provision  stating  who  selects  the  Judges  and  the 
clerks,  the  section  merely  provides  that  ’one 
Judge  and  one  clerk  to  be  selected  from  each  of 
the  two  parties’. 

3tlon:  Who  selects  the  Judges  and  clerks  at 
polling  place  under  the  provisions  of  Section 
11682,  Revised  Statutes  of  Missouri,  1939? 


PI  LED  I 

31  1 


Mr.  Ranald  J.  Puller 


Section  11682,  R«  S.  Mo  1939  provides  as  follows 1 

"Whenever  a proposed  amendment  to  the 
Constitution  or  the  proposition:  'Shall 
there  he  a convention  to  revise  and  amend 
the  Constitution?*  shall  be  submitted  to 
the  voters  at  a special  election-  said 
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election  shall,  each,  through  its  central 
committee,  furnish  to  said  county  court 
at  least  fifteen  days  before  the  election, 
a list  of  names  of  persons  qualified  by 
law  to  serve  as  judges  of  election,  double 
the  number  required  for  judges  of  said 
election,  from  which  said  list  said  county 
court  shall,  at  least  ten  days  before  the 
election  herein  provided  for,  select  and 
appoint  the  number  of  judges  required  to 
hold  said  election,  taking  one-half  of  the 
judges  so  appointed  from  each  of  said  lists t 
Provided,  that  for  the  purpose  of  determining 
the  political  parties  entitled  to  representation 
on  the  election  board,  the  county  court  shall 
take  the  vote  cast  for  governor  throughout  the 
entire  state  for  the  respective  parties!  Pro- 
vided further,  that  If  any  political  party, 
through  its  committee,  shall  fall  to  present 
a list  of  names  as  aforesaid,  within  the  time 
aforesaid,  then  the  said  county  court  may  select 
and  appoint  the  requisite  number  of  judges  pro- 
vided by  law  for  said  party.” 

Section  11504,  Lews  of  Missouri,  1947*  Vol.  2,  p.  232  provides 
as  follows: 

"In  all  precincts  casting  less  than  two  hundred 
votes  in  the  last  general  election,  the  judges 
shall  appoint  two  clerks,  and  In  all  precincts 
casting  two  hundred  or  more  votes  In  the  last 
preceding  general  election,  the  judges  shall 
appoint  four  clerks.  The  clerks,  before  entering 
on  the  duties  of  their  appointment,  shall  take  an 
oath  or  affirmation,  to  be  administered  by  one  of 
the  persons  appointed  or  elected  judges  of  the 
election,  that  they  will  faithfully  record  the 
names  of  all  the  voters!  said  clerks  shall  also 
take  the  oath  above  prescribed  for  judges  to  be 
administered  at  the  same  time  and  In  the  same 
manner  heretofore  directed." 

It  Is  our  view  then  that  the  judges,  one  from  the  Democrat 
and  one  from  the  Republican  party,  are  to  be  selected  by  the 
county  court  and  the  clerks,  one  from  the  Democrat  and  one  from 
the  Republican  party,  are  to  be  selected  by  the  judges. 

Section  11515,  *.  S.  Mo.  1939,  providing  as  follows: 

"In  all  counties  in  this  state  In  which  a special 
election  shall  be  held  for  the  purpose  of  voting 
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upon  any  proposition  to  issue  bonds  for  any 
purpose,  which,  under  the  law,  must  be  sub- 
mitted to  the  vote  of  the  qualified  electors 
for  determination,  two  Judges  and  two  clerks 
of  such  election  shall  be  appointed  by  the 
county  court  for  each  special  election  pre- 
cinct i Provided,  that  the  provisions  of  this 
law  shall  not  apply  when  any  such  proposition 
is  submitted  to  be  voted  upon  at  a regular 
primary  election  or  a general  election.” 

is  not  applicable  in  this  case  as  such  section  refers  only  to 
special  elections  for  the  purpose  of  voting  upon  any  proposition 
to  issue  bonds  for  any  purpose  and  is  not  a statute  providing  for 
general  elections  referred  to  in  Section  11682. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  in  any  county 
where  the  special  referendum  election  of  April  4,  1950  is  to  be 
conducted  under  the  provisions  of  Section  11682,  R.  S.  Mo.  1939* 
that  at  each  polling  place  there  is  to  be  one  Republican  and  one 
Democratic  Judge  to  be  selected  by  the  county  court  and  that  at 
each  polling  place  there  is  to  be  one  Republican  and  one  Democratic 
clerk  to  be  selected  by  the  aforesaid  Judges. 

Respectfully  submitted. 


APPROVED! 


C « B . BURNS . JR . 

Assistant  Attorney  General 


j.  g.  wrm — 

ATTORNEY  GENERAL 


Governor  to  appoint  eligible  person  to  fill  vacancy 
in  office  of  coroner  in  fourth  class  county.  Such 
officer  to  hold  office  for  the  remainder  of  the  term. 

CORONER:  The  next  election  for  county  coroner  will  be  at  the 

general  election  in  1952. 


April  6,  1950 


Filed:  #31 


Honorable  Edwin  Frieze 
Prosecuting  Attorney 
Dade  County, 
Greenfield,  Missouri 

Dear  Sir: 


This  is  in  reply  to  your  request  for  an  opinion  from  this 
department,  which  request  reads  as  follows: 

"Here  in  this  County  at  last  general  election 
Dr.  Cain  was  elected  coroner  of  this  county. 

Some  time  near  first  of  this  year  Cain  resign- 
ed and  moved  away.  Shortly  thereafter  the 
Governor  appointed  his  successor.  Kindly  let 
me  know  if  a coroner  is  to  be  elected  at  our 
fall  election?" 

The  power  to  fill  vacancies  occurring  in  public  office 
is  conferred  upon  the  governor  by  Article  IV,  Section  4 of  the 
State  Constitution,  which  reads  as  follows: 

"Sec.  4.  The  governor  shall  fill  all  vancancies 
in  public  offices  unless  otherwise  provided  by 
law,  and  his  appointees  shall  serve  until  their 
successors  are  duly  elected  or  appointed  and 
qualified. " 

Your  attention  is  also  directed  to  L.  1945*  P*  1404,  Sec- 
tions 2 and  4,  which  read  as  follows: 

"Sec.  2.  At  the  general  election  in  the  year 
1948,  and  every  four  years  thereafter,  the 
qualified  electors  of  the  county  at  large  in 
each  county  in  this  state  shall  elect  a coroner 
who  shall  be  commissioned  by  the  Governor,  and 
who  shall  hold  his  office  for  a term  of  four  years 
and  until  his  successor  is  duly  elected  or  appoint- 
ed and  qualified.  Each  coroner  shall  enter  upon 
the  duties  of  his  office  on  the  first  day  of  Jan- 
uary next  after  his  election:  Provided,  that  the 
term  of  office  of  persons  holding  the  office  of 
coroner  at  the  time  this  act  shall  take  effect 
shall  not  be  vacated  or  affected  thereby." 
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"Sec.  4.  When  any  vacancy  shall  occur  in  the 
office  of  coroner  by  death,  resignation,  removal, 
refusal  to  act,  or  in  any  other  manner,  it  shall 
be  the  duty  of  the  Governor  to  fill  such  vacancy 
by  appointing  some  eligible  person  to  such  office. 

The  person  so  appointed  shall  take  the  oath,  give 
bond  and  otherwise  qualify  for  the  office  as  re- 
quired of  coroners  regularly  elected,  and  shall 
discharge  the  duties  of  such  office  for  the  re- 
mainder of  the  term  for  which  he  is  appointed." 

The  term  of  office  of  a county  coroner  is  fixed  by  L.  1945 , 
p.  1404,  Sec.  2,  quoted  above,  as  four  years  and  provides  for  elec- 
tion of  a coroner  in  the  general  election  in  1948,  and  every  four 
years  thereafter.  L.  1945#  p.  1404,  Sec.  4 provides  for  the  ap- 
pointment by  the  Governor  of  some  eligible  person  if  a vacancy 
should  occur  in  this  office  by  resignation  as  has  occurred  in  your 
county,  and  provides  further  such  officer  so  appointed  "shall  dis- 
charge the  duties  of  such  office  for  the  remainder  of  the  term  for 
which  he  is  appointed."  The  coroner  appointed  by  the  Governor  to 
fill  the  unexpired  term  may  hold  office  until  the  general  election 
in  1952.  The  statute  seems  unambiguous  and  clear  that  the  appoint- 
ment to  fill  the  unexpired  term  shall  be  for  the  remainder  of  the 
term  which  will  not  end  until  December  31 » 1952. 

CONCLUSION. 

Upon  the  resignation  of  a duly  elected  county  coroner,  the 
Governor  shall  appoint  some  eligible  person  to  fill  the  vacancy. 

The  coroner  so  appointed  shall  hold  office  for  the  remainder  of  the 
term  for  which  he  is  appointed.  Since  the  county  coroner  was  elec- 
ted in  the  general  election  in  1948  and  the  term  of  office  does  not 
expire  until  December  31,  1952,  the  person  appointed  to  fill  the 
vacancy  may  hold  office  until  December  31#  1952. 

Respectfully  submitted. 


UOHN  E/  mills: 

Assistant  Attorney-General 

APPROVED: 


j.  e.  Taylor 

Attorney-General 
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Salary  In  counties  of  the  fourth  class  tinder' 
township  organization  determined  according  to 
statujw  fixing  salary  of  treasurers  in  fourth 
class  counties  generally* 


April  19,  19^0 


Honorable  Edwin  Frieze 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


Dear  Sir: 


Yl'e  have  received  your  request  for  an  opinion  of  this  department 
which  request  is  as  follows: 

"As  Dade  County  is  a fourth  olass  county  and 
under  township  organization  there  is  a ques- 
tion as  to  what  is  the  salary  of  the  County 
Treasurer*  The  population  of  the  County  is 
eleven  thousand  plus  (1121+8).  After  reviewing 
Sec  13993  of  the  Revised  Statutes  of  1939  and 
then  Laws  of  Missouri  191+5  at  page  151+1  what 
should  the  salary  of  the  County  Treasurer  be* 

In  the  Laws  of  Missouri  of  191+5  on  page  151+0 
a law  is  provided  for  compensation  of  Treasurers 
in  third-class  counties  and  that  law  excludes 
counties  under  township  organization  but  the 
law  governing  fourth  class  counties  on  page 
15I+I  does  not  exclude  counties  under  township 
organization.  If  you  find  that  Sec.  13993  of 
the  Revised  Statutes  is  still  in  effect  does 
the  County  Court  have  the  authority  to  raise 
the  Treasurer's  salary  above  the  $100  as  set 
out  in  that  section 

The  salaries  of  county  treasurers  in  fourth  class  counties 
generally  are  fixed  by  an  act  found  in  Laws  of  Missouri,  191+5#  page 
152+1*  That  act  provides: 

"The  county  treasurers  in  counties  of  the 
fourth  class  of  this  State  shall  receive  for 
their  services  annually,  to  be  paid  out  of  the 
county  treasury  in  equal  monthly  installments 
at  the  end  of  each  month  by  a warrant  drawn 


Honorable  Sdwin  Frieze 


by  the  county  court  upon  the  county  treasury, 
the  following  sums:  In  counties  having  10,000 
inhabitants  or  less,  the  sum  of  §1,200;  in 
counties  having  more  than  10,000  inhabitants 
and  not  more  than  12,500,  the  sum  of  $1,500 ; 
in  counties  having  more  than  12,500  inhabitants 
and  not  more  than  15,000,  the  stun  of  $1,800; 
and  in  counties  having  more  than  15*000  inhabi- 
tants, the  sum  of  §2,200;  provided,  salaries 
set  out  and  prescribed  in  this  section  shall 
be  in  lieu  of  any  other  or  additional  salaries, 
fees,  commissions  or  emoluments  of  whatsoever 
kind  for  county  treasurers  in  all  counties  of 
this  state  to  which  this  section,  by  its  terms, 
applies,  the  provisions  of  any  other  statute 
of  this  state  to  the  contrary  notwithstanding." 

Section  13993*  S.  Missouri,  1939*  provided: 

"The  county  treasurer  in  counties  adopting 
township  organization  shall  be  allowed  a salary 
of  not  less  than  §100.00  per  month  by  the 
county  court  to  be  paid  as  at  present  provided 
by  law;  the  ex  officio  collector  for  collecting 
and  paying  over  the  same  shall  be  allowed  a 
commission  of  two  per  cent  (2$)  on  all  corpora- 
tion taxes,  back  taxes,  licenses,  merchants* 
tax  and  tax  on  railroads,  and  two  per  cent  (2,.o) 
on  all  delinquent  taxes,  which  shall  be  taxed 
as  costs  against  such  delinquents  and  collected 
as  other  taxes : provided,  he  shall  receive 
nothing  for  paying  over  money  to  his  successor 
in  office." 

This  section  was  repealed  by  House  Bill  No.  80  of  the  Sixty- 
fifth  General  Assembly,  approved  April  26,  194-9*  and  effective 
October  li}.,  1949*  and  a new  section  enacted  in  lieu  thereof.  The 
only  change  made  was  to  increase  the  commission  allowed  the  collector 
on  corporation  taxes,  back  taxes,  licenses,  merchants*  tax  and  rail- 
road tax  from  two  per  cent  to  three  per  cent. 

\ 

House  Bill  No.  2012  of  the  Sixty- fifth  General  Assembly,  effec- 
tive April  14-,  1950,  repealed  House  Bill  No.  80,  and  enacted  a new 
section  in  lieu  of  Section  13993  of  House  Bill  No.  80.  That  section 
now  reads  as  follows : 
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"The  county  treasurer  in  counties  of  the  third 
class  adopting  township  organization  shall  be 
allowed  a salary  of  not  less  than  MOO. 00  per 
month  by  the  county  court  to  be  paid  as  at 
present  provided  by  law;  the  county  collector 
for  collecting  and  paying  over  the  same  shall 
be  allowed  a commission  of  three  per  cent  on 
all  corporation  taxes,  back  taxes,  licenses, 
merchants'  tax  and  tax  on  railroads,  and  two 
per  oent  on  all  delinquent  taxes,  which  shall 
be  taxed  as  costs  against  such  delinquents 
and  collected  as  other  taxes i provided,  he 
shall  receive  nothing  for  paying  over  money 
to  his  successor  in  office.” 

This  enactment  was  pursuant  to  Report  No.  11  of  the  Committee 
on  Legislative  Research  as  follows!  (Appendix  to  Report  No.  11. 
part  I,  page  109) 

"Section  13993  provides  for  the  compensation  of 
the  treasurer  in  township  organization  counties 
where  he  is  ex  officio  collector,  on  the  basis  of 
a minimum  salary  and  commissions  on  tout  collections. 
Section  1.  Laws  194-5*  p.  1540  (54*26)  in  fixing 
the  salary  of  the  treasurer  in  third  olass  counties, 
expressly  excepted  treasurers  in  township  organiza- 
tion counties  but  section  1.  Laws  1945*  P*  15^1 
applying  to  salaries  of  treasurers  in  fourth  class 
counties  contains  no  such  exception.  On  the  contrary, 
it  expressly  provides  that  the  salary  there  fixed 
shall  be  the  total  oompens&tlon  of  the  treasurer. 

It  follows  then  that  the  compensation  of  treasurers 
as  ex  officio  collectors  as  fixed  by  section  13993 
can  only  apply  to  the  treasurer  of  third  olass 
counties.  It  is  accordingly  suggested  that  section 
13993  be  reenacted  and  made  applicable  only  to 
third  class  counties.” 

Thus,  by  this  enactment  the  Legislature  has  clarified  the 
intent  of  the  194-5  Act.  above  referred  to.  fixing  the  salaries 
of  county  treasurers  in  fourth  class  counties.  Any  doubt  which 
might  have  existed  has  been  resolved  by  the  enactment  expressly 
limiting  the  statute  fixing  the  compensation  of  county  treasurers 
in  counties  under  township  organization  to  counties  of  the  third 
class. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  salary 
of  the  county  treasurer  in  counties  of  the  fourth  class  under  town* 
ship  or0anization  for  services  as  county  treasurer  is  fixed  by  the 
Laws  of  Missouri,  1945a  page  l54l* 


Respectfully  submitted. 


APPROVED: 


ROEERT  R.  V.ELBOHN 

Assistant  Attorney  General 


J.  E.  TAYliCh 
Attorney 


RRW/feh 


Delinquent  taxes  of  any  town  or  village  shall  be 
collected  by  the  county  collector  in  the  same  manner 
as  delinquent  state  and  county  taxes  are 
collected. 


May  16,  1950 


Honorable  W.C. Frank  t f * 

Prosecuting  Attorney  ' '~tr- 

Adair  County 
Kirksville,  Missouri 

Dear  Sir: 

I. 

% 

This  will  acknowledge  receipt  of  your  recent  letter  in  which 
you  requested  an  official  opinion  of  this  department,  which  letter 
reads  as  follows: 

"The  County  Collector  of  Adair  County  has 
asked  me  to  ascertain  from  your  office 
whether  or  not  you  have  an  official  opinion 
construing  his  duties  under  Section  7260 
R.S . Missouri  1939*  regarding  what  pro- 
cedure he  would  have  to  take  in  order  to 
collect  taxes  of  towns  or  villages  referred 
to  in  this  Section  after  they  have  been 
certified  to  him  and  asked  that  if  you  had 
not  already  given  an  opinion  construing 
this  Section  that  I request  that  you  prepare 
an  official  opinion  setting  forth  what  his 
duties  are  under  this  section  and  he  specifically 
would  like  to  know  if  he  can  sell  real-estate 
for  non-payment  of  taxes  the  same  as  he  does 
for  non-payment  of  county  and  state  taxes  or 
whether  or  not  he  would  have  to  first  bring  a 
suit  and  obtain  judgment  and  then  proceed  to 
sell  the  real-estate." 

II. 

Section  7260,  R.S.  Mo.  1939*  which  has  been  re-enacted  by 
House  Revision  Bill  No.  2030,  and  numbered  Section  80.48  for  the 
Revised  Statutes  of  1949*  provides  the  method  for  the  assessment 
and  collection  of  revenues  by  town  and  villages  and  is  as  follows: 


* .*  * * ' ^ 

'TOWNS  AND  VILLAGES: 

'‘TAXATION: 
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"All  assessments  on  real  and  personal  property 
within  the  limits  of  such  town,  which  may  be 
certified  and  transmitted  to  the  board  of 
trustees,  from  time  to  time  as  provided  in 
the  preceding  section,  shall  be  taken  and 
considered  as  the  lawful  and  proper  assess- 
ment on  which  to  levy  and  collect  the  municipal 
taxes  of  the  town,  and  the  payment  of  all 
taxes  authorized  by  this  article  shall  be 
enforced  by  the  collector  in  the  same  manner 
and  under  the  same  rules  and  regulations  as 
may  be  provided  by  law  for  collecting  and 
enforcing  the  payment  of  state  and  county 
taxes,  and  for  that  purpose  it  shall  be  the 
duty  of  the  board  of  trustees  to  require 
the  collector,  annually  to  make  out  and 
return,  under  oath,  a list  of  delinquent 
taxes  remaining  due  and  uncollected  on  the 
first  day  of  January  of  each  year,  to  be 
known  as  the  delinquent  list.  It  shall  be 
the  duty  of  the  board  of  trustees,  at  the 
next  meeting  after  such  delinquent  list  shall 
be  returned,  or  as  soon  there  sifter  as  convenient, 
carefully  to  examine  the  same,  and  if  it  shall 
appear  that  all  property  and  taxes  contained 
in  said  list  are  properly  returned  as  delinquent, 
they  shall  approve  such  list  and  cause  an  order 
of  approval  to  be  entered  on  the  journal,  and 
the  amount  of  taxes  in  such  list  to  be  credited 
on  the  account  of  the  collector;  and  shall  also 
cause  said  delinquent  list  or  a certified  copy 
thereof,  with  the  bills  therefor,  to  be  placed 
in  the  hands  of  the  county  collector,  who  shall 
give  a receipt  therefor  and  proceed  to  collect 
the  taxes  due  thereon,  in  like  manner  and  with 
the  same  effect  as  delinquent  taxes  for  state 
and  county  purposes  are  collected.  The  said 
collector  shall  pay  over  the  taxes  collected 
to  the  city  treasurer,  at  the  times  and  in  the 
manner  provided  by  law  for  the  payment  of  county 
taxes  to  the  county  treasurer,  and  shall  make 
the  same  statements  and  settlements  for  such 
taxes  with  the  board  of  trustees,  and  at  the 
same  time  as  may  be  provided  by  law  for  state- 
ments and  settlements  with  the  county  court  for 
county  taxes,  and  all  taxes  shall  bear  the 
same  rate  of  interest,  and  the  same  penalties 
shall  attach  to  the  nonpayment  thereof  when  due, 
as  may  be  provided  by  law  in  cases  of  county 
taxes.  A certified  copy  of  any  tax  bill  included 
in  the  delinquent  list,  approved  by  the  board 
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of  trustees,  shall  in  all  cases  be  prima  facie 
evidence  that  the  amount  therein  specified  is 
legally  due  by  the  party  against  whom  such 
tax  bill  is  made  out,  and  that  all  provisions 
of  the  law  and  ordinances  have  been  duly 
complied  with,  and  that  the  same  is  a lien  on 
the  property  therein  described." 

This  section  has  not  been  construed  by  our  appellate  courts 
since  the  enactment  of  the  Jones-Munger  Tax  Law  which  was  enacted 
in  1933.  This  section  very  definitely  states  that  the  towns  and 
villages  shall  place  the  collection  of  the  delinquent  taxes  in 
the  hands  of  the  county  collector,  and  he  is  clearly  directed 
to  collect  such  taxes  as  he  collects  delinquent  taxes  due  the 
state  and  county. 

Section  11202,  R.  S.  Mo.  1939*  which  has  been  re-enacted  by 
Senate  Revision  Bill  No.  1024,  and  given  Section  number  140.34, 

R.  S.  Mo.  1949*  is  as  follows: 

"The  collectors  of  all  cities  and  incorporated 
towns  having  authority  to  levy  and  collect  taxes 
under  their  respective  charters  or  under  any  law 
of  this  state  shall,  on  or  before  the  first  Monday 
in  March,  annually  return  to  the  county  collector 
a list  of  lands  and  lots  on  which  the  taxes  or 
special  assessments  levied  by  such  city  or  in- 
corporated town  remain  due  and  unpaid.  The 
county  collector  shall  receipt  for  the  aggregate 
amount  of  such  delinquent  taxes,  which  receipt 
shall  be  held  by  the  treasurer  of  the  city  or 
town,  and  shall  stand  as  evidence  of  indebtedness 
upon  the  part  of  the  county  collector  and  his 
bondsmen  to  such  city  or  town,  until  settlement 
in  full  has  been  made  by  payment  to  said  treasurer 
or  his  successor  of  all  taxes  thus  receipted  for^ 
or  by  a return  of  such  part  as  is  uncollectible.  1 

This  section  is  a general  section  that  applies  to  all  cities 
and  towns  that  do  not  have  authority  to  enforce  the  collection  of 
their  delinquent  taxes.  This  section  provides  that  the  delinquent 
taxes  shall  be  turned  over  to  the  county  collector  before  the 
first  Monday  in  March.  Section  7260,  supra,  provides  the  board 
of  trustees  of  a town  or  village  shall  turn  over  said  delinquent 
taxes  to  the  county  collector  at  the  next  meeting  after  the  first 
day  of  January  of  each  year,  or  as  soon  thereafter  as  convenient. 


-3- 


t 


Hon.  W.  C.  Prank 


Section  11202,  supra,  places  a definite  deadline  for  the 
action  on  the  part  of  the  board  of  trustees  in  turning  over  the 
delinquent  list  of  taxes  to  the  county  collector. 

Section  11203,  R.S.  Mo.  1939 * which  has  been  re-enacted  by 
Senate  Bill  No.  1024  and  given  section  number  140.343,  R.S.  Mo. 

1949#  is  as  follows: 

"The  power  to  collect  such  city  or  incorporated 
town  tax  or  special  assessments  before  sale  is 
hereby  given  to  the  county  collector  after  said 
delinquent  list  is  received  by  him." 

This  very  definitely  gives  the  county  collector  the  power  to 
collect  such  delinquent  taxes.  Section  11204,  R.S.  Mo.  1939,  which 
has  been  re-enacted  by  Senate  Revision  Bill  No.  1024,  and  given 
Section  No.  140.353*  R.S.  Mo.  1949*  provides  that  such  delinquent 
town  and  village  taxes  shall  be  embodied  in  the  list  of  delinquent 
state  and  county  taxes  and  Section  11205,  R.S.  Mo.  1939*  re-enacted 
Laws  1945*  page  1822,  and  re-enacted  by  Senate  Revision  Bill  No. 

1024  and  given  Section  No.  140.357*  R.S.  Mo.  1949*  provides  the 
amount  of  compensation  the  county  collector  shall  receive  for 
collection  of  delinquent  back  taxes  due  towns  and  villages. 

Your  letter  asks  if  the  county  collector  may  sell  real  estate 
for  non-payment  of  delinquent  taxes  the  same  as  he  does  for  non- 
payment of  delinquent  county  and  state  taxes.  The  answer  to  this 
question  is  in  the  affirmative.  The  provisions  for  the  collection 
of  delinquent  and  back  taxes  is  set  forth  in  Article  IX  of  Chapter 
74,  R.S.  1939*  and  has  been  re-enacted  and  revised  by  Senate 
Revision  Bill  No.  1024  and  will  appear  in  Chapter  140,  R.S.  Mo. 

1949.  The  County  collector  will  follow  the  procedure  set  forth  in 
this  chapter  for  the  collection  of  delinquent  back  taxes  to  enforce 
collection  of  the  delinquent  taxes  of  any  town  or  village  in  his 
county.  Suits  for  the  collection  of  delinquent  personal  taxes  would 
be  filed  by  the  county  collector  with  the  assistance  of  the  prosecuting 
attorney. 

The  Supreme  Court  of  Missouri  in  the  case  of  State  v.  Nolte, 
138,S.W.2d.  1016,  considered  the  question  whether  or  not  the 
county  collector  or  the  city  collector  should  collect  the  delinquent 
taxes  of  a city  of  the  fourth  class  under  the  provisions  of  the 
Jones-Munger  Tax  Law.  The  court  held  that  the  city  collector  of  a 
city  of  the  fourth  class  has  been  given  the  power  to  collect 
delinquent  taxes  and  that  he  was  the  proper  officer  to  collect 
such  taxes  due  a city  of  the  fourth  class. 

The  Supreme  Court  of  Missouri  in  the  case  of  Gilmore  v.  Hibbs, 

152  S.W.  2d.  26,  considered  the  same  question  as  it  applied  to  a 
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city  of  the  third  class,  and  held  that  the  city  collector  was  the 
proper  officer  to  collect  the  delinquent  taxes  due  a city  of  the 
third  class. 

The  Supreme  Court  of  Missouri  in  the  Nolte  case  stated  that 
Section  9970,  R.  S.  Mo.  1929,  now  Section  11202,  R.  S.  Mo.  1939, 
applied  only  to  the  limited  number  of  cities  which  still  return 
their  delinquent  taxes  to  the  county  collector  instead  of  city 
officials.  The  Legislature  has  not  seen  fit  to  give  towns  and 
villages  the  power  to  collect  their  delinquent  taxes  by  any  of 
their  officials. 

This  department  on  August  8,  1933,  rendered  an  official  opinion 
to  the  State  Tax  Commission  in  regard  to  the  question  of  who  shall 
collect  delinquent  taxes  due  towns  and  villages.  We  held  that 
delinquent  taxes  due  towns  and  villages  are  to  be  collected  by  the 
county  collector  under  the  provisions  of  Senate  Bill  94.  Senate 
Bill  94  is  now  known  as  the  Jones-Munger  Tax  Law  which  was  cited 
above,  and  is  pant  of  said  Article  IX  of  Chapter  74,  R.  S.  Mo. 

1939. 


We  again  rendered  an  opinion  on  this  question  on  March  28, 

1934  to  Mr.  C.  C.  Kenneth  of  Granger,  Missouri,  wherein  we  set 
forth  the  duties  of  the  parties  under  the  provisions  of  Section 
7260,  R.  S.  Mo.  1939,  and  a copy  of  this  opinion  is  herewith  attached. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  under  the  provisions 
of  Section  7260,  R.  S.  Mo.  1939,  the  delinquent  taxes  of  any  town 
or  village  shall  be  returned  to  the  county  collector  of  the  county 
in  which  they  are  located  on  or  before  the  first  Monday  in  March 
of  each  year.  The  collector  shall  enforce  the  collection  of  such 
delinquent  taxes  in  the  same  manner  as  delinquent  taxes  due  the 
state  and  county  are  collected.  Any  real  estate  that  has  such 
delinquent  taxes  levied  against  it  may  be  sold  by  the  county  collector 
in  accordance  with  the  provisions  of  Chapter  74,  R.  S.  Mo.  1939.  He 
may  file  suit  for  the  collection  of  delinquent  personal  taxes. 

Respectfully  submitted. 


APPROVED: 

STEPHEN  J.  MILLETT 
Assistant  Attorney  General 

Jf.  E.  TAYLOR 

Attorney  General 

SJM:mw 

Enc. 
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OFFICERS  ) 


County  Treasurer's  compensation 
during  terra  of  office. 


■ay  not  be  Increased 


June  13,  1950 


FILED  31 


Honorable  Edwin  Frlese 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 

Dear  Sirs 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows s 

"Recently  it  was  found  that  the  Dade  County 
Court  had  been  underpaying  the  County 
Treasurer,  Mr.  Tom  Scott,  since  the  begin- 
ning of  his  ten  April  1,  1949.  After 
determining  that  Mr.  Scott  was  due  the 
amount  he  claimed  the  Court  promptly 
made  the  payment. 

"Now  the  former  County  Treasurer,  Nr.  L.  L.  Anderson, 
has  filed  a bill  with  the  County  Court  for  bach 
pay  from  April  1,  1946  to  April  1,  19%  at  $25.00 
per  month,  36  months  $900.00. 

"I  note  that  H.  B.  781,  Section  1,  page  1541, 

Lews  of  Missouri  1945  which  determines  the  salary 
of  the  County  Treasurer  in  4th  Class  counties 
was  approved  March  7,  1945.  Did  it  become 
effective  on  that  date?  Mr.  Anderson's  ten 
of  office  was  from  April  1,  1945  to  March  31* 

1949.  Is  there  a regulation  providing  that 
an  increase  in  salary  of  a county  officer 
shall  not  become  effective  during  their 
present  ten  of  office? 

"Is  it  mandatory  that  the  County  Court  pay 
Nr.  Anderson  the  amount  he  claims  as  back  pay?” 

1 

Dade  County  is  a county  of  the  fourth  class,  having  township 
organization.  According  to  the  1940  census,  its  population  was 


Honorable  Edwin  Priexe 


11,248.  Section  13993*  R.  S.  Missouri#  1939,  which  was  in  effect 
on  April  1,  1945#  provided* 

"The  county  treasurer  in  counties  adopting 
township  organisation  shall  be  allowed  a 
salary  of  not  less  than  $100.00  per  month 
by  the  county  court  to  be  paid  as  at  present 
provided  by  law;  the  county  collector  for 
collecting  and  paying  over  the  sane  shall 
be  allowed  a commission  of  two  per  cent 
an  all  corporation  taxes,  back  taxes# 
licenses#  merchants1  tax  and  tax  on  rail* 
roads#  and  two  per  cent  on  all  delinquent 
taxes#  which  shall  be  taxed  as  costs 
against  such  delinquents  and  collected  as 
other  taxes 1 Provided#  he  shall  receive 
nothing  for  paying  over  money  to  his 
successor  in  office.” 


This  was  the  section  which  fixed  the  compensation  of  Mr.  Anderson 
at  the  time  he  assumed  the  office  of  county  treasurer.  Apparently# 
although  it  does  not  directly  appear  from  your  letter#  the  county 
court  had  determined  that  the  allowance  should  be  One  Hundred  Dollars 
($100.)  per  month. 

An  act  found  in  laws  of  1945#  page  1541#  fixed  the  compensation 
of  county  treasurers  in  fourth  class  counties  as  follows: 

"The  county  treasurers  in  counties  of  the 
fourth  class  of  this  State  shall  receive 
for  their  services  annually,  to  be  paid 
out  of  the  county  treasury  in  equal  monthly 
installments  at  the  end  of  each  month  by 
a warrant  drawn  by  the  county  court  upon 
the  county  treasury,  the  following  sums: 

In  counties  having  ±0.000  inhabitants 
or  less#  the  sum  of  $1,200)  in  counties 
having  more  than  10.000  inhabitants  and 
not  more  than  12 #500,  the  sum  of  $1,500) 
in  counties  having  more  than  12,500  inhabi- 
tants and  not  more  than  15,000#  the  sum  of 
$1#800)  and  in  counties  having  more  than 
15,000  inhabitants#  the  sum  of  $2#200: 
provided#  salaries  set  out  and  prescribed 
in  this  section  shall  be  in  lieu  of  any 
other  or  additional  salaries#  fees#  com- 
missions or  emoluments  of  whatsoever  kind 
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Honorable  Edwin  Frieze 


for  county  treasurers  in  all  counties  of 
this  state  to  which  this  section,  by  Its 
terns,  applies,  the  provisions  of  any  other 
statute  of  this  state  to  the  contrary 
notwithstanding. 

This  act  becane  effective  on  July  1,  1946.  (Joint  Resolution  lo.  1, 
Sixty-third  General  Assenbly,  laws  of  1945,  page  2019.) 

In  an  opinion  to  you  dated  April  19,  1930,  we  concluded  that 
the  condensation  of  county  treasurers  In  fourth  class  counties 
under  township  organization  was  fixed  by  the  1945  act,  above  quoted. 
However,  this  act  becane  effective  after  Nr.  Anderson's  tens  of 
office  as  county  treasurer  had  begun. 

Section  13  of  Article  YU,  Constitution  of  Missouri,  1945, 
provides i 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not~W  increased 
during  the  term  of  office]  * * *" 

(Underscoring  ours.) 

Under  this  constitutional  provision,  the  1945  act  could  not 
have  had  the  effect  of  Increasing  the  salary  of  Nr.  Anderson  to 
One  Hundred  Twenty-five  Dollars  ($125.)  per  month,  or  Fifteen 
Hundred  Dollars  ($1,500.)  per  year,  which  is  the  salary  fixed  by 
the  1945  act  for  a county  of  the  fourth  class  having  a population 
between  10,000  and  12,500  Inhabitants.  Therefore,  Mr.  Anderson's 
compensation  would  have  remained  the  same  as  It  was  at  the  beginning 
of  his  term. 


CONCLUSION 


Therefore,  it  Is  Ihe  opinion  of  this  department  that  the  com- 
pensation of  a county  treasurer  of  a county  of  the  fourth  class 
under  township  organization,  whose  term  commenced  on  April  1,  1945, 
was  determined  under  Section  13953,  R.  S.  Missouri,  1939,  end  that 
if  the  compensation  fixed  by  the  county  court  under  that  section 
was  less  than  that  provided  In  an  act  found  In  laws  of  Missouri, 
1945,  pegs  1541,  and  fixing  the  compensation  of  county  treasurers 
In  fourth  class  counties,  the  1945  act  was  not  effective  during 
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the  term  of  such  treasurer  In  view  of  the  provisions  of  Section 
13,  Article  YU,  Constitution  of  Missouri,  1949*  prohibiting  the 
Increase  of  coopensatlan  of  county  officers  during  their  term  of 
office.  We  are  of  the  opinion  In  the  circumstances  that 
Mr.  L.  L.  Anderson  is  not  entitled  to  be  paid  his  claim  for 
Increased  compensation  during  the  period  from  April  1,  1946, 
through  April  1,  1949. 


Respectfully  submitted. 


APPROVED t 


R 


R.  VELBOHN 


Assistant  Attorney  General 


j.  g.  wnm — 

Attorney  General 


COUNTY: 


Third  and  fourth  class  counties  may  issue  nego- 
tiable "tax  anticipation  notes"  to  borrow  money 
on  anticipated  tax  collections. 


Maroh  31,  19!?0. 


Hon.  A.  L.  Sates, 
Prosecuting  Attorney 
Moniteau  County, 
California,  Missouri. 

Dear  Mr.  Gates: 


This  is  in  reply  to  your  recent  request  for  an  opinion 
from  this  department  reading  as  follows: 


"I  would  like  to  know  the  legal  effect  of  a 
county  handling  protested  warrants  in  the  fol- 
lowing manner: 


"The  county  does  not  have  sufficient  revenue 
In  class  3 for  roads  to  carry  on  the  proper 
maintenance  of  county  highways.  So  instead  of 
issuing  a large  group  of  warrants  which  must  be 
protested  individually,  the  county  Issues  one 
large  warrant  which  is  protested,  and  on  this 
protested  warrant  a bank  makes  a loan,  the  money 
obtained  from  this  loan  is  then  used  to  take  up 
the  ordinary  and  usual  warrants  in  said  class  3» 

"May  a county  borrow  on  anticipated  revenue  in 
this  manner?  What  legal  protection  does  the  bank 
have  when  it  purchases  or  loans  money  on  the  one 
large  protested  warrant?  What  is  the  county's 
liability. 

"As  prosecuting  attorney,  I would  like  very  much 
to  have  an  official  opinion  on  these  questions 
involved  in  this  problem." 


Your  primary  question  is  whether  a county  may  borrow  on 
anticipated  revenue,  and  since  Moniteau  is  classified  as  a third 
class  county  we  assume  you  desire  an  answer  applicable  to  coun- 
ties of  that  class. 

Your  attention  is  directed  to  L.  1 9hS*  P»  lljJ-l  (R.S.  Mo. 
annotated.  Sec.  13927a  to  13927h)  which  provides  the  method  a 
county  court  may  follow  in  borrowing  money  and  issuing  nego- 
tiable notes.  Those  sections  read  as  follows: 
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"L.  1945*  P»  l4ll»  Sec.  13927a:  County  court  auth- 
orized to  Issue  negotiable  notes  To  be  paid  In  one 
year  out  of  revenue.—  The  county  court  In  counties 
of  class  5 and  class  ij.  may  by  resolution,  duly  passed 
by  a majority  of  the  Judges  thereof,  and  upon  order 
of  said  court.  Issue  negotiable  notes  payable  In  one 
year  or  less  from  the  date  of  Issue  out  of  the  current 
county  revenues,  respectively,  to  be  derived  from  taxes 
or  other  revenues  of  the  county  of  the  year  In  which 
said  notes  are  Issued;  but  where  taxes  are  levied  for 
special  purposes  or  revenues  derived  from  special 
sources  other  than  taxes  resulting  from  a levy,  the 
notes  Issued  against  the  anticipated  revenues  derived 
therefrom  shall  bear  a statement  that  the  said  notes 
are  to  paid  out  of  said  special  taxes  or  special 
revenues • 

"L.  1945*  P*  II4II,  Sec.  13927b.  Notes  to  be  known  as 
tax  anticipation  notes  - made  by  couniy  treasurer, 
signed  by  presiding  judge,  and  attested  by  county 
clerk. --  Said  notes  shall  be  known  as  tax  anticipa- 
tion notes,  and 'by  no  other  name,  and  on  the  back  of 
each  of  said  notes  there  shall  appear  a certificate 
that  it  Is  1 3 sued  pursuant  to  an  order  of  the  county 
court,  the  total  borrowing  power  herein  authorized 
and  the  aggregate  principal  amount  of  all  prior  notes 
and  warrants  theretofore  Issued  and  registered  at  that 
date.  Such  certificate  shall  be  made  by  the  treasurer 
of  the  county  wherein  such  notes  are  issued  and  his 
signature  thereto  shall  constitute  conclusive  evidence 
to  the  holder  of  such  note  that  the  same  was  duly  auth- 
orized under  and  within  the  powers,  limitations  and 
provisions  of  this  act,  ' Said  notes  shall  be  signed 
by  the  presiding  Judge  of  the  county  court,  attested 
by  the  county  clerk  with  the  seal  of  his  office  affix- 
ed thereto. 

rtL.  1945*  P»  lijJ.1*  Sec.  13927c.  Estimation  of  county 
revenue  to  be  basis  for  Issuing  anilcipatfed  notes.— 
The  notes  herein  authorized  shall  not  be  Issued  until 
after  the  anticipated  revenue  for  the  year  has  been 
estimated,  as  herein  provided  In  Section  13927e,  and 
when  Issued  shall  be  In  proportion  to  the  total  esti- 
mated revenue  as  follows*  Not  to  exceed  ten  per  cent 
(10^)  In  any  one  month  In  any  year  and  the  total  of 
such  notes  Issued  shall  not  exceed  ninety  por  cent 
of  the  total  anticipated  revenue  In  any  county  In  any 
one  year,  but  if  said  notes,  or  any  thereof,  shall  not 
be  Issued  within  or  at  the  times  so  fixed,  they  may  be 
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subsequently  Issued  to  the  amount  so  limited,  but 
in  no  event  shall  said  notes  be  Issued  if  there  be 
on  hand  general  revenues  sufficient  to  pay  the  gener- 
al operating  expenses  of  the  county* 

"L*  I9I4 St  P»  lUll»  Sec.  13927d.  Issued  for  no  longer 
than  twelve-month  period*—  Said  notes  shall  be  Issued 
to  mature  In  one  or  more  months,  but  not  to  exoeed  twelve 
months,  after  date  of  issue,  shall  be  payable  to  bearer, 
shall  bear  a rate  of  Interest  not  to  exceed  six  per  cent 
per  annum  from  date  until  maturity,  and  shall  be  in  such 
form  as  the  county  court  may  prescribe*  If  sufficient 
funds  shall  not  be  on  hand  to  pay  any  of  said  notes  at 
maturity  the  same  shall  continue  to  bear  Interest  at  the 
rate  therein  provided  until  necessary  funds  are  available 
for  the  payment  thereof* 

"L.  1914.5*  P«  ll£l*  Sec.  13927e • Board  of  estimate  of 
anticipated  revenue »—  The  Judges  0/  the  county  court, 
the  clerk  of  the  county  court,  the  assessor,  the  col- 
lector and  the  treasurer  of  the  county  shall  constitute 
a board  of  estimate  of  anticipated  revenue*  In  each 
year,  after  the  tax  levy  shall  have  been  made  by  the 
county  court,  said  board  shall  make  an  estimate  of  the 
revenues  of  the  county  for  the  current  year*  Provided, 
however,  that  such  estimate  may  be  made  at  any  time  dur- 
ing the  year  prior  to  the  making  of  such  tax  levy  upon 
the  basis  of  a tentative  levy  made  by  the  county  court, 
but  if  the  estimate  shall  in  due  course  be  thereafter 
changed  dr  such  levy  shall  be  changed  when  made  at  the 
time  provided  by  law,  then  such  prior  estimate  shall  be 
ohan^ed  and  corrected  accordingly  to  oonform  to  the  facts, 
and  the  asount  of  the  notes  to  be  subsequently  Issued,  shall 
be  limited  or  may  be  enlarged  to  conform  to  such  subsequent 
or  corrected  estimate,  so  that  in  no  event  will  the  aggre- 
gate of  all  notes  Issued  exceed  ninety  per  cent  of  the 
percentage  of  the  taxes  which  will  be  collected  for  the 
current  year,  the  board  in  making  said  estimate  will  use 
the  average  percentage  of  collections  of  general  county 
taxes  of  the  prior  three  years. 

"L.  19i^5»  P»  lUll.  Sec.  13927f«  County  treasurer  to 
sell  notes  - publication  - prlyate""aale*—  The  county 
treasurer  la  author lied  to  sell  such  notes  upon  the 
order  and  under  the  direction  of  the  oounty  court,  and 
shall  cause  notice  to  be  published  for  ten  days  in  at 
least  two  weekly  papers  of  general  circulation  published 
in  the  county;  that  sealed  proposals  for  the  purchase 
of  all  or  any  part  of  said  notes  will  be  received  at  his 
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office,  and  that  the  same  will  be  opened  by  him  In 
the  presence  of  the  county  court  on  the  day  and  year 
mentioned  In  the  notice*  Said  treasurer  shall,  under 
the  direction  of  the  court,  reject  any  or  all  bids 
that  the  court  may  not  deem  satisfactory  as  to  price 
or  otherwise,  and  In  case  of  rejection,  he  may  again 
advertise  and  sell  said  notes  In  the  same  manner*  Or, 

If  the  court  so  order,  the  county  treasurer  may  sell 
the  said  notes  or  ariy  part  thereof  at  not  less  than 
their  face  value,  at  private  sale  without  advertise- 
ment, and  report  the  same  to  the  court  at  the  next 
term  thereafter, 

"L.  19k5»  P*  l^ll#  Sec.  13927g»  Registration  of  notes.— 
The  fal  th  and  credit  of  the  county  snail  be  deemed  to  be 
pledged  for  the  payment  of  said  notes  with  Interest  In 
the  manner  and  from  the  funds  herein  specified  as  though 
a statement  to  that  effect  were  Indorsed  thereon.  All 
notes  Issued  under  this  article  shall  be  registered  Im- 
mediately before  delivery  In  the  office  of  the  county 
treasurer  and  the  clerk  of  the  county  court.  In  books 
kept  for  that  purpose  which  registry  shall  show  the 
number,  date,  amount,  date  of  sale,  name  of  the  purchas- 
er and  the  an  ount  for  which  the  notes  were  severally  sold, 
and  such  notes  shall  have  preference  and  priority  In  pay- 
ment, from  the  date  of  registration,  over  all  notes  and 
warrants  subsequently  Issued  and  registered  In  such  coun- 
ties and  over  all  prior  Issued  unregistered  warrants. 

"L.  19^5»  p.  li|ll,  Sec.  13927h.  Proceeds  from  sale  of 
notes  to  be  deposited  In  county  treasury  - usod  only  t'o 
pay  warrants  - use  of  surplus.--  The  moneys  derived 
f'roir  the  sale  of  the  tax  anticipation  notes  herein  auth- 
orised, shall  be  deposited  with  the  county  treasurer 
and  the  clerk  of  the  county  court  shall  charge  the  treas- 
urer of  the  county  therewith.  And  said  moneys  shall  be 
used  solely  for  the  payment  of  county  warrants  of  3uch 
counties  Issued  for  the  payment  of  the  expenses  and  ob- 
ligations of  the  county  of  the  fiscal  year  In  which  sAld 
notes  are  Issued;  but  should  there  remain  a surplus  after 
all  said  warrants  have  been  paid  the  said  surplus  may  be 
applied  on  the  order  of  the  county  court  to  the  payment  of 
maturing  anticipation  notes  If  any  or  transferred  to  the 
various  county  funds  respectively  according  to  law." 
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Prior  to  the  effective  date  of  this  act  In  19k&»  counties 
of  this  class  were  not  authorized  to  borrow  money  against  antic- 
ipated tax  collections.  There  was  no  general  statute  conferring 
authority  on  county,  courts  to  borrow  money  for  the  county  In 
anticipation  of  tax  collections  except  In  counties  with  a population 
In  excess  of  50,000  inhabitants.  There  is  now  no  statute  estab- 
lishing the  procedure  suggested  In  your  letter,  l.e.,  for  a county 
to  Issue  a warrant  which  when  protested  to  be  used  as  basis  for  a 
loan.  A county  may  borrow  money  on  anticipated  revenue  but  only 
In  the  manner  prescribed  by  the  statute  cited  supra. 

Section  13927g  provides  the  extent  of  legal  protection  af- 
forded to  the  holder  of  the  note  so  Issued  In  these  words,  "The 
faith  and  credit  of  the  county  shall  be  deemed  to  be  pledged  for 
the  payment  of  said  notes  with  Interest*  * 

Since  this  act  provides  a specific  method  which  a county  of 
the  third  class  may  follow  In  borrowing  money  on  antltipated  rev- 
enue, this  method  Is  exclusive  and  the  county  cannot  borrow  money 
by  issuing  warrants. 


CONCLUSION. 

A third  or  fourth  olass  county  may  borrow  money  on  antic- 
ipated tax  receipts  by  issuing  negotiable  tax  anticipation  notes, 
and  cannot  borrow  money  by  the  Issuance  of  warrants . 


Respectfully  submitted. 


JOHN  E.  PILLS, 

Assistant  Attorney  General 


APPROVED! 


J.  Wl  TA'/LOR, 
Attorney-"  on 
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DIVISION  OP  HEALTH: 

PRIVILEGED  COMMUNICATIONS: 

\ 


A regulation  of  the  Division  of  Health 
requiring  privileged  communications 
to  be  held  confidential* 


May  26,  1950 


Mr*  L.  M.  Garner,  M.D.,  M.P.H. 
Director,  Maternal  and  Child  Health 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 


I* 

This  will  acknowledge  receipt  of  your  letter  in  which  you 
request  an  official  opinion  from  this  department  as  to  the 
legality  of  the  fallowing  regulations  adopted  by  the  Division  of 
Health:  V 


"The  following  is  a regulation  adopted  by  the 
State  Division  of  Health'On  May  20,  1950,  in 
regard  to  keeping  information  confidential. 

"All  information  as  to  personal  facts  and 
circumstances  obtained  by  the  State  or  local 
staff  administering  the  health  program  shall 
constitute  privileged  communications,  shall  be 
held  confidential  and  shall  not  be  divulged 
without  the  individual’s  consent.  This  means 
all  personal  items  such  as  social,  medical  or 
financial  facts  and  circumstances  pertaining ' 
to  any  individual  served  or  recorded  by  the 
State  or  local  staff,  except  such  information 
that  must  be  revealed  to  comply  with  the  law, 
or  required  as  evidence  in  any  proper  court. 

"General  information  such  as  total  expenditures 
made,  number  of  people  served  and ‘other  statistical 
Information  is  not  considered  as  confidential  provided 
such  general  information  cannot  be  identified  with 
any  particular  individual. 

"The  use  of  all  information  and  records  shall  be 
limited  to  purposes  directly  connected  with  the 
administration  of  the  Division  of  Health  program 
and  no  disclosure  of  such  information  shall  be 
made  other  than  in  the  administration  of  this 
program. 


"The  person  In  charge  of  any  office  or  unit 
of  the  Division  of  Health  shall  provide  for 
th©  adequate  protection  of  any  confidential 
records  and  procedures  and  shall  bo  responsible  for 
the  enforcement  of  this  regulation* 

/ 

"As  new  staff  members  are  hired  the  person  in  charge 
of  th©  office  to  which  they  are  assigned  must  in- 
form them  of  this  regulation*" 

II. 

Section  1895,  R.  S.  Mo.  1939*  provides  as  follows! 

"The  following  persons  shall  be  incompetent 
to  'testify!  First,,  a person  of  unsound  mind 
at  the  time  of  his  production  for  examina- 
tion} second,  a child  under  ten  years  of  age, 
who  appears  Incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them  truly;  third, 
an  attorney,  concerning  any  communication  made 
to  him  by  his  client  in  that  relation,  or  his 
advice  thereon,  without  the  consent  of  such 
client}  fourth,  a minister  of  the  gospel  or. 
priest  of  any  denomination,  concerning  a 
confession  made  to  him  in  his  professional 
character,  in  the  course  of  discipline  enjoined 
by  the  rules  of  practice  of  such  denomination; 
fifth,  a physician  or  surgeon,  concerning  any 
inf  or  mat  Ion  which  he  may  have  acquired  from  any 
patient  while  attending  him  in  a professional 
character,  and  which  information  was  necessary 
to  enable  him  to  prescribe  for  such  patient  as 
a physician,  or  do  any  act  for  him  as  a surgeon." 

The  Supreme  Court  of  Missouri  held  in  the  case  of  Gar t side  v. 

Connecticut  Mutual  Life  Insurance  Company,  76  Mo.  ijlj.6,  as  follov^s: 

"The  construction  contended  for  by  defendant’s 
counsel,  that  by  the  statute  a physician  is  for- 
bidden to  disclose  only  such  information  as  may 
have  been  communicated  to  him  orally  by  his 
patient  would,  in  our  opinion,  nullify  the  law. 

To  hold  that,  while  under , the  statute  a physi- 
cian would  be  forbidden  from  disclosing  a statement 
made  to  him  by  his  patient  that  he  was  suffering 
from  syphilis;  ,and  to  allow  him  to  state  as  the 
result  of  his  observation  and  examination  of  the 
patient  that  he  was  diseased  with  syphilis  would 
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be  to  make  the  statute  inconsistent  with 
Itself.  It  Is  doubtless  true  that  a 
physician  learns  more  of  the  condition 
of  a patient  from  his  own  diagnosis  of  the 
ease  than  from  what  is  communicated  by  the 
words  of  the  patient j and  to  say  that  while 
the  mouth  of  a phyaioiah  is  sealed  as  to  the 
information  acquired  orally  from  his  patient* 
it  is  opened  v/ide  as  to  information  acquired 
from  a source  upon  which  he  must  rely,  viz: 
his  own  diagnosis  of  the  case,  would  he  to 
restrict  the  operation  of, the  statute  to 
narrower  limits  than  was  ever  intended  by 
the  legMature  and  virtually  to  overthrow  it. 

"It  follows  from  what  has  been  said  that  the 
circuit  court  erred  in  permitting  Drs.  Gregory 
and  Bauduy,  two  physicians,  to  give  in  evidence 
the  information  acquired  by  them  while  attending 
Gartslde,  their  patient,  professionally,  although 
such  information  was  acquired  not  from  what  the 
pationt  said  but  from  observation  and  examination. 

-ss-  ■»" 

Your  regulation  is  in  accordance  with  the  above  section  and 
is  within  the  rule -making  power  of  the  Division  of  Health. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  above  and  fore- 
going regulation  adopted  by  the  Division  of  Health,  May  20,  195>0, 
Is  hereby  approved  as  to  legal  form  and  content. 


SJM  :raw 
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WO&KMEu » S C OMPENSA TI ON 


The  election  by  ,a  county  may  be 
made  by  the  County  Court.  Such  ac 
ceptance  does  not  cover  elective 
officers . 


OFFICERS 


February  7,  1950 


Honorable  Spencer  H.  Glvena 
Director 

Division  of  Workmen*  s Compensation 
Department  of  Labor  and  Industrial 
Relations  of  Missouri 
Jefferson  City,  Missouri 

Dear  Director  Givens t 


We  have  given  further  consideration  to  your 
written  request  to  this  department  for  an  opinion  re- 
specting the  application  of  Seotlon  3&93#  R.  S.  Mo. 
1939*  the  public  employments  and  employers  named 
in  said  section.  In  reply  to  your  request  there  was 
submitted  to  you  the  opinion  of  this  department  dated 
September  30,  19^9 » In  the  former  opinion  it  was  said 
that  that  part  of  Section  3&93#  341  the  fifth  paragraph 
thereof,  authorising  the  public  bodies  named  therein, 
to  elect  to  bring  themselves  under  the  terms  of  the 
Compensation  Act,  is  in  violation  of  Section  38(a)  of 
Article  III  and  Sections  23  and  25  of  Article  VI  of 
the  present  Constitution  of  this  State,  in  that  it  is 
in  excess  of  legislative  power  to  pass  an  Act  auth- 
orising public  bodies  to  grant  public  monies  to  pri- 
and  is,  therefore,  unconstitutional. 


vate  persons. 


Upon  further  consideration  it  is  believed  that 
the  former  opinion  was  erroneous  and  the  same  is  over- 
ruled and  withdrawn. 


You  subvait  three  questions  in  your  letter  for 
consideration.  They  are: 

"(1)  By  whose  authority  a county  may  accept 

the  Law) 

(2)  if  such  acceptance  is  filed,  does  it 
cover  elective  officers,  and 

(3)  if  such  acceptance  does  cover  elective 
officers  can  they  reject  the  Law  as  em- 
ployees." 


Tills  department  now  believes  that  said  Section 
3693  is  valid  and  effective)  that  any  of  the  public 
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employer*  referred  to  in  the  fifth  paragraph  thereof 
may  elect  to  bring  itaelf  within  the  provision*  of  the 
Act  and  that  the  use  of  public  fund*  for  such  purposes 
as  workmen* s compensation  would  not  be  contrary  to  said 
sections  and  provision*  of  our  Constitution  because  the 
operation  of  sueh  public  bodies  and  acts  of  suoh  public 
bodies  in  the  employment  of  their  employees  and  the  per* 
formance  by  their  employee*  of  their  duties  directed  by 
such  employers,  ere  in  themselves  the  carrying  on  and 
performing  the  functions  of  public  government  for  the  bene- 
fit of  the  public,  and  that  the  use  of  public  funds  for 
the  payment  of  workmen's  compensation  to  suoh  employees 
would  not  constitute  the  grant  or  gift  of  public  money  to 
private  individuals,  and,  therefore,  would  not  violate 
such  named  sections  or  any  other  provisions  of  our  Con- 
stitution* The  payments  of  workmen's  compensation  or 
of  premiums  on  insurance  for  suoh  purpose  are  not  grants 
or  gifts  but  a part  of,  or  incident  to,  the  wages  of  the 
employee* 

i 

The  Supreme  Court  of  Missouri  has  not  had  occa- 
sion to  pass  upon  the  question  of  whether  the  use  of 
public  funds  to  pay  workmen's  compensation  by  such  public 
bodies  would  be  permissible  under  the  Constitution,  but 
the  Court  has  had  before  it  numerous  cases  where  the  ques- 
tion arose  whether  the  payment  of  money  to  private  indi- 
viduals who  wore  performing  services  in  the  public  interest 
could  be  made  out  of  public  funds,  appropriated  for  such 
services  for  cities,  or  to  be  paid  to  hospitals,  industrial 
homes,  oounty  farm  bureaus  which  are  formed  by  private  citl- 
sens,  for  the  establishment  of  a municipal  airport,  and 
other  like  matters,  end  in  which  oases  the  Court  held  that 
such  services  and  such  enterprises  were  for  public  purposes 
and  justified  the  payment  therefor  out  of  public  funds  and 
that  suoh  payments  did  not  violate  the  provisions  of  the 
Constitution  prohibiting  the  use  of  publio  funds  as  a gift 
or  grant  to  private  individuals*  (State  ex  rel*  Crow, 
Attorney  General  vs.  CLty  of  St.  Louis,  et  al.,  174  Mo. 

125;  State  ex  rel*  vs*  Seibert,  123  Mo*  4?4l  State  ex  rel. 
vs.  industrial  Home  for  Girls,  144  Mo*  275)  Jasper  County 
Parra  Bureau  vs.  Jasper  County,  315  Mo*  5°9*  and  Dysert  vs* 
St.  Louis,  321  Mo.  514*  cet.) 

The  case  of  State  ex  rel.  Crow,  Attorney  Geaeral 
vs.  City  of  3t .Louis , 174  Mo.  125,  was  considered  by  the 
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Supreme  Court  on  the  constitutional  question  of  the  right 
of  the  city  to  appropriate  public  money  to  reimburse  a 
city  offioer  for  money  expended  arising  out  of  the  dis- 
charge of  his  official  duties*  Holding  that  the  appro- 
priation of  suoh  funds  and  the  payment  thereof  to  the 
officer  for  suoh  purposes  vere  constitutional,  the  Court, 
1*0#  lij-9#  said: 

"Here  the  municipal  corporation  had  a 
duty  to  perform,  rights  to  defend,  and 
interests  to  protect  in  removing  or  hav- 
ing removed,  the  nuisance  from  the  streets* 
The  officer  acted  bona  fide,  within  the 
scope  of  hie  duties,  lawfully*  The  in- 
demnity was  legal  and  propor*" 


In  many  of  the  states  having  Workmen's  Compensation 
Acts  the  Courts  have  held  that  public  bodies  suoh  as  are 
named  in  said  Section  3^93*  which  have  accepted  such  Aots 
may  use  public  funds  for  the  payment  of  compensation  and 
that  suoh  paymont  does  not  violate  any  constitutional  pro- 
vision prohibiting  the  use  of  public  money  as  a private 
grant  or  gift  to  individuals* 


The  following  cases  have  considered  statutes  de- 
fining the  status  of  different  classes  of  employments  suoh 
as  are  named  in  said  Section  3&93  to  being  public  em- 


ployments authorising  them  to  pay  compensation  to  their 
employees  out  of  public  funds,'  and  have  held  that  such 
statutes  did  not  violate  any  constitutional  provision  pro- 
hibiting the  granting  of  public  funds  to  private  indivi- 
duals. (Michigan—1 Wood  vs*  Detroil,  l8G  Mich*  547#  155 
N.W.  592,  L.R.A.  1916  C 388  (1915) | Montana- -Re  Lewis  & 
Clark  County,  $2  Mont.  6,  155  P.  268,  L.R.A.  1916  D 628 
(19l6)|  Ohio— Porter  vs*  Hopkins,  91  Ch*  St*  74*  109  N.E. 
629  (1914))  Illinois— McLaughlin  vs.'  Industrial  Board, 

281  111.  100,  117  H.E.  819  (1917)1  Arisona— Fairfield  vs* 
Huntington,  23  Aris.  528,  22  A.L.Tt.  1430  U922)j  Maryland— 
Clausa  vs*  Board  of  Education,  30  A*  (2d)  779  (3.943)} 
Nevada— Nevada  Industrial  Commission  vs*  Washoe  County, 

4l  Hev.  437#  171  P.  511  (1918)|  Colorado— School  -dstrict 
No.  1 vs*  industrial  Commission,  06  Colo.  580#  185  P.  348 
(1919)|  Georgia— City  of  Maoon  vs.  Benson,  175  Ga.  502,  l66 
S.R.  26  (1932)|  City  of  Atlanta  vs.  Pickina,  176  Ga.  833, 

169  S.E,  99  (1933);  state  Highway  Department  vs.  Bass,  29 
3.E.  (2d)  l6l  (1944)}  Louisiana—  Kroncke  vs*  Caddo 
Parish  School  Board,  183  So.  86  (1938)*) 
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The  Colorado  case  of  Sohool  District  ,;:1  vs. 
Industrial  Commission,  66  Colo,  5>80,  lQ$  P,  348,  after 
referring  to  a constitutional  provision  similar  to  those 
in  Missouri,  said:  (l,c,  35>0): 

"It  has  repeatedly  boon  held  that  the  ob- 
ject is  a public  one  even  whore  the  sole 
purpose  of  the  act  was  to  provide  compen- 
sation for  pri  ate  employee  only.  It  can 
be  none  the  less  for  a public  purpose  when 
the  statute,  as  in  the  case  at  bar,  is 
so  framed  as  to  provide  for  compensation 
to  public  employes  also,  «««««««  «," 

"The  manner  in  which  a state,  a munici- 
pality or  a sohool  district,  shall  treat 
its  employers  appears  to  be  peculiarly 
a matter  for  legislative  determination, 

* * « ," 

This  decision  is  logioal  and  sound  and  in  harmony 
with  the  spirit  and  purpose  of  Workmen* a Compensation  Aets 
in  the  design  of  such  Aots  to  serve  a public  benefit  as  well 
as  to  establish  social  Justice  for  employees,  and  consti- 
tutes, with  the  other  cited  oases,  persuasive  authority  for 
our  belief  that  if  this  question  were  before  our  Supreme 
Court  for  decision,  it  would  hold  the  same  view. 

Considering  the  above  cited  Missouri  cases  as 
directive  and  the  decisions  cited  from  other  States  as 
persuasive,  we  believe  that  neither  the  terms  of  said  Sec- 
tion 3^93#  ncrr 'the  operation  thereunder  of  the  public  bodies 
named  therein  who  may  elect  to  accept  the  terms  of  the  Work** 
men*s  Compensation  Act,  by  providing  and  paying  public  funds 
to  their  employees  as  workmen* s compensation,  due  for  in- 
juries sustained  under  the  Act,  are  violating  the  provisions 
of  our  Constitution  in  so  doing. 

It  follows,  we  believe,  that  such  employers  as  are 
named  in  said  Section  3&93  as  public  bodies,  and  being 
governmental  agencies  performing  duties  for  the  benefit 
of  the  public,  may  eloct  to  bring  themselves  under  the 
terms  of  the  Act,  and  nay  use  publio  money  for  the  pay- 
ment of  workmen* s compensation,  when  due  their  employees 
under  the  Act, 
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The  first  specific  question  you  submit  1st  "3y 
whose  authority  a county  may  accept  the  Law."  The  statute 
is  silent  as  to  who  shall  make  the  election  to  accept  the 
act  for  the  employers  named  in  Section  3&93*  *n  the  case 
of  a county,  the  election  should  be  made  by  the  county  court 
which  has  the  general  management  and  control  of  the  business 
of  the  county  (Section  7,  Article  VI,  Constitution  of 
Missouri,  19 4f?j  Section  2480,  R.  S.  Mo.  1939). 

Your  second  specific  question  is:  "If  such  accept* 
ance  is  filed,  does  it  cover  elective  officers?"  The  de- 
termination of  this  question  depends  upon  the  construction 
of  section  3^>95(»)»  R*  3.  Ho.  1939*  afl  amended.  Laws  of 
Vissouri,  1947*  Vol.  II,  page  438,  which  defines  the  word 
"employee."  The  relevant  part  of  this  section  Is: 

"The  word  'employee*  as  used  in  this 
chapter  shall  be  construed  to  mean 
every  person  in  the  service  of  any 
employer,  as  defined  in  th i a^chapt e r , 
under  any  contract  of  hire,  express 
or  implied,  oral  or  written,  or  under 
any  appointment  or  election,  ^ •:>" 

(r  Alphas  is  ours.) 

The  phrase  "under  any  appointment  or  election" 
would  include  elective  officers  if  they  were  employees  as 
defined  in  this  section.  However,  the  words  "in  the  ser- 
vice" have  been  construed  by  the  courts  of  this  state  in 
numerous  cases  to  require  the  relation  of  master  and  servant 
to  exist  before  one  is  considered  an  "employee"  within  the 
meaning  of  the  Workmen's  Compensation  Act.-  In  construing 
this  definition  of  "employee,"  the  courts  have  given  con- 
sideration to  the  definition  of  "employer"  in  Section  3&94» 

R.  3.  Mo.-  1939*  which  defines  "employer"  as  one  "using  the 
service  of  another  for  pay."  It  seems  obvious  that  there 
cannot  be  an  "employee"  unless  there  is  an  "employer."  In 
a recent  case,  McQuerrey  v.  Smith  St.  John  Mfg.  Co.,  216 

S. W.  (2d)  534*  l.c.  537*  the  court  said: 

" » * # The  phrase,  'using  the  service 
of  another  for  pay*,  means  the  right 
to  control  the  means  and  manner*  of  that 
service,  as  distinguished  from  the  re- 
sults of  such  service.  # *"  * 

In  another  recent  case,  stout  v.  Sterling  Aluminum 
products  Co.,  213  S.W.  (2d)  244*  l*c.  246,  after  referring 
to  the  requirement  of  the  statute  itself  and  the  holdings 
of  the  court  that  the  law  should  be  liberally  construed  as 
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to  the  persons  to  be  benefited,  the  court  said: 

" !■  > a The  relationship  of  master 
and  servant  must  exist  in  any  case  to 
make  it  compensable,  and  when  that  re- 
lationship ceases  to  exist,  whether 
temporarily  or  permanently,  the  lia- 
bility of  the  employer  for  accidental 
injury  to  the  employee  ceases  to  exist." 

Other  cases  construing  the  Workmen*s  Compensation 
Act  holding  that  the  relationship  of  master  and  servant  must 
exist  before  one  is  an  "employee"  within  the  meaning  of  the 
act  are:  Knupp  v,  Potashnick  Truck  Service,  135  S.W.  (2d) 
1084j  Dernat  v.  Star- Chronicle  Publishing  Co.,  84  S.W.  (2d) 
429j  Langley  v.  Imperial  Coal  Co.,  130  S.W.  (2d)  696,  234 
Vo . App,  1087;  Schults  v.  Koerschel  Products  Co.,  1 1\2  S .'A. 
(2d)  106. 

Ho  discussion  of  the  relation  between  elective 
officers  of  a county  and  the  county  itself  is  necessary  to 
show  tliat  the  relation  of  master  and  sorvant  does  not  exist. 
It  is  perfectly  obvious  that  neithor  the  county  nor  the 
county  court  has  that  control  over  the  work  and  duty  of 
elective  officers  which  is  necessary  to  establish  the  re- 
lationship of  master  and  servant.  The  duties  of  the  elec- 
tive officers  are  fixed  by  statute,  and  each  officer  is 
essentially  independent  and  responsible  to  only  the  people 
who  elected  him. 

Elective  officers  of  a county  are  not  employees  of 
the  county  and  are  not  covered  by  the  workmen* 8 Condensation 
Act  if  such  act  is  accepted  by  the  county.  The  answer  to 
this  question  renders  unnecessary  any  answer  to  your  third 
question,  which  is:  "If  such  acceptance  does  cover  elective 
officers,  can  they  reject  the  Law  as  employees?* 


CONCLUSION 


Considering  the  above  authorities,  it  is  therefore 
the  opinion  of  this  department  that: 

1.  The  public  employers  named  in  said  Section  3&93* 
R.  S»  Mo.  1939*  may  severally  elect  to  bring  themselves 
within  the  terms  of  the  orkmen’s  Compensation  Act. 


- 
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2.  The  use  of  public  money  by  such  public  employers 
In  the  payment  or  workmen's  compensation  to  their  employees 
for  injuries  by  accident  arising  out  of  and  in  the  course  of 
their  employment  is  not  in  conflict  with  any  section  or  pro- 
vision of  the  Constitution  of  this  state. 

3*  An  election  to  accept  the  provisions  of  the 
Workmen's  Compensation  Act  by  a county  may  be  made  by  the 
county  court. 

I 

l±.  Such  acceptance  does  not  cover  elective  officers. 


Respectfully  submitted. 


GEOPOE  W.  CRC&L2Y 
Assistant  Attorney  General 

APPROVED! 


J.  E.  TAYLOR 
Attorney  Genen 
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INHERITANCE  TAX: 


Inheritance  tax  should  be  determined 
and  assessed  in  accordance  with  terms  of 
will,  rather  than  on  basis  of  disposition 
provided  by  assignment  of  part  of  legatee 
interest  to  others. 


February  10,  1950 


Mr.  C.  L.  Oillilan,  Supervisor 
Inheritance  Tax  Division 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Oillilan: 


We  have  your  recent  letter  requesting  an  opinion  from  this 
office.  Your  letter  is  as  follows* 

"In  this  estate.  Deceased  was  survived  by  a 
sister.  Marge  Garey  of  New  York,  a brother, 

Fred  F.  Kashner  of  Indianapolis,  Indiana,  and 
a brother,  Alonzo  R.  Kashner  of  Indianapolis, 

Indiana.  In  her  will.  Deceased  devised  and 
bequeathed  $1.00  to  her  sister.  Marge  Oarey, 

$1.00  to  her  brother,  Fred  F,  Kashner,  and  the 
entire  remainder  of  her  estate  amounting  to 
approximately  $30,000.00  to  her  brother,  Alonzo 
R.  Kashner. 

"Deceased  died  on  April  18,  1949,  at  Kansas  City, 
Missouri,  and  letters  of  administration  were 
issued  on  the  estate  to  Zula  Chase,  as  executrix, 
on  April  22,  1949.  Although  the  entire  estate 
except  $2.00  passed  under  Deceased *s  will  to  the 
brother,  Alonzo  R.  Kashner,  under  an  instrument 
dated  May  2,  1949,  copy  of  which  is  attached, 

Alonzo  R.  Kashner  'conveyed,  assigned,  transferred 
and  delivered  and  set  over'  one -third  of  the  total 
value  of  the  estate  to  his  sister,  Margaret  K. 

Oarey,  and  recited  that  the  other  one -third  interest 
should  be  held  by  Alonzo  R.  Kashner  as  Trustee  for 
the  benefit  of  his  brother,  Fred  F.  Kashner. 

"You  will  note  that  the  instrument  by  which  Alonzo 
Richard  Kashner,  the  principal  beneficiary,  divides 
the  estate  equally  among  his  sister,  his  brother. 
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and  himself,  is  a unilateral  instrument  executed 
solely  by  Alonzo  Richard  Kashner,  and  it  is  not 
an  instrument  in  which  the  three  parties  have 
sought  to  settle  a bona  fide  dispute  as  to  the 
disposition  which  should  be  made  of  the  estate. 

In  the  instrument  dated  May  2,  1949,  Alonzo  R. 

Kashner  recites  only  that  among  the  purposes  of 
the  instrument  he  intends  to  avoid  'any  contro- 
versy or  dispute  or  unhappy  differences  with  his 
brother  and  sister  aforesaid.' 

"If  the  Missouri  inheritance  tax  is  assessed  in 
accordance  with  the  distribution  made  by  the  will, 
only  one  $500  deduction  would  be  allowed  to  the 
principal  beneficiary  and  the  balance  of  the 
estate  would  be  subjected  to  a tax  of  3&>  on  the 
first  $20,000  of  net  estate  and  656  on  the  remainder. 

If,  however,  the  tax  on  the  respective  interests  is 
assessed  on  the  basis  of  the  distribution  made  under 
the  terms  of  the  Instrument  dated  May  2.  1949#  the 
net  estate  would  be  divided  equally,  a $500  deduction 
would  be  allowed  each  beneficiary,  and  the  remaining 
Interest  in  each  one-third  would  be  taxed  at  only 
3$.  Although  the  difference  is  not  great,  confusion 
arises  when  the  Supreme  Court  opinion  in  the  case  of 
In  Re  Oartside's  Estate,  207  S.  W.  2(d)  273  (357  Mo. 
l8l)  is  considered.  In  the  Oartside's  case,  a bona 
fide  difference  among  possible  beneficiaries  resulted 
In  a will  contest.  The  Court  in  that  case  noted  that 
there  had  been  a will  contest  and  directed  that  the 
respective  Interests  should  be  taxed  in  accordance 
with  the  distribution  which  resulted  from  the  agree- 
ment settling  the  will  contest.  The  Court  noted  in 
that  case,  however,  at  S.  W.  l.c.  275. 

"'Logically,  it  would  seem  to  follow  that 
If  a beneficiary  may  renounce  the  whole 
legacy,  he  may  renounce  a part  and  the  part 
so  renounced  Is  not  subject  to  the  tax  as 
property  transferred  to  him  by  the  will.* 

"In  this  situation  should  tax  be  assessed  in  accord- 
ance frith  the  terms  of  the  will  or  in  accordance  with 
the  distribution  made  In  the  attached  instrument?" 
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A thorough  consideration  of  the  facts  you  set  out  above  leads 
us  to  believe  the  fundamental  question  here  is  whether  or  not  there 
has  been  a compromise  agreement  and  renunciation  to  which  the  lan- 
guage in  the  Gartside  case  would  apply. 

Your  letter  refers  to  an  accompanying  instrument  by  which 
certain  property  which  Alonzo  Kashner  inherited  under  the  will  of 
his  sister  is  transferred  and  3et  over  to  his  living  brother  and 
sister.  Pertinent  portions  of  that  instrument  are  as  follows: 


"NOW,  THEREFORE,  in  pursuance  of  my  desires  and 
intention  aforesaid,  and  for  the  purpose  of  effect- 
uating the  same,  I,  Alonzo  Richard  Kashner,  of 
Indianapolis,  Indiana,  sole  residuary  legatee  and 
distributee  in  the  Last  Will  and  Testament  of  Ruby 
Kashner  Loring,  deceased,  formerly  of  Kansas  City, 
Missouri,  subject  to  and  upon  all  of  the  terms  and 
conditions  herein  expressed,  do  hereby  convey, 
assign,  transfer  and  deliver  and  set  over  unto 

" (l)  ray  sister  Mrs.  Margaret  K.  Qarey,  of  Mount 
Kisco,  New  York,  an  equal  one-third  of  all  my  right, 
title  and  interest,  both  legal  and  equitable,  in 
and  to  all  of  the  estate  of  Ruby  Kashner  Loring, 
deceased,  whether  real  (and  as  to  such  only  to  the 
extent  and  in  the  manner  hereinafter  provided), 
personal  or  mixed,  of  which  the  said  Ruby  Kashner 
Loring  died  seized  or  possessed  or  to  which  she 
may  in  any  manner  be  or  become  entitled,  tiiat  I 
may  now  or  hereafter  claim,  demand,  own  or  be  or 
become  vested  with,  or  entitled  to,  under  or  by 
virtue  of  any  of  the  terras  and  provisions  contained 
in  the  Last  Will  and  Testament  of  Ruby  Kashner  Loring, 
deceased,  * * * 


11  (2)  myself,  Alonzo  Richard  Kashner,  as  Trustee,  an 
equal  one-third  of  all  ray  right,  title  and  interest 
both  legal  and  equitable,  in  and  to  all  of  the  estate 


-3- 


Mr.  C.  L.  Gillilan 
Supervisor 
Inheritance  Tax 


of  Ruby  Kashner  Loring,  deceased,  whether  real  (and 
as  to  such  only  to  the  extent  and  in  the  manner  here- 
inafter provided),  personal  or  mixed,  of  which  the  said 
Ruby  Kashner  Loring  died  seized  or  possessed  or  to 
which  3he  may  in  any  manner  be  or  become  entitled, 
that  I may  now  or  hereafter  claim,  demand,  own,  ©r  be 
or  become  vested  with,  or  entitled  to,  under  or  by 
virtue  of  any  of  the  terms  and  provisions  contained 
in  the  Last  Will  and  Testament  of  Ruby  Kashner  Loring, 
deceased,  which  has  been  duly  admitted  to  probate  in 
the  Probate  Court  of  the  County  and  State  aforesaid 
and  an  equal  one -third  interest  in  the  proceeds  of 
all  life  insurance  policies  on  the  life  of  Ruby  Kashner 
Loring  in  which  I am  named  as  beneficiary;  to  hold 
the  same,  however,  IN  TRUST,  for  the  following  uses 
and  purposes: 


"*  * * for  the  use  and  benefit  of  my  brother  Fred  R. 
Kashner  during  the  terra  of  his  life  or  until  the 
exhaustion  of  the  corpus  of  such  trust  or  the  term- 
ination thereof  as  hereinafter  provided. 


"The  other  one-third  share  not  otherwise  conveyed, 
transferred  or  assigned  pursuant  to  the  provisions 
hereof  is  reserved  to  my  own  sole  and  express  use 
and  benefit. 

"Notwithstanding  the  tenor  or  effect  of  the  foregoing 
provisions,  this  document  is  executed  upon  the  con- 
dition precedent  that  no  legal  or  beneficial  interest 
is  conveyed  or  intended  to  be  conveyed  in  and  to  any 
of  the  real  property  devised  to  me  in  and  under  the 
provisions  of  the  will  aforesaid  of  my  sister,  it 
being  my  intention  with  respect  to  the  real  property 
(and  this  document  shall  always  be  so  construed;  to 
transfer  and  assign  only  a share  in  the  proceeds 
©rising  upon  the  sale  of  any  such  real  property  when, 
and  as,  the  3ame  is  sold  by  me  upon  terms  and  con- 
ditions satisfactory  to  and  approved  by  me.  I agree 
to  take  such  steps  immediately  as  may  be  necessary 
and  proper  to  effectuate  and  consumate  a sale  of  such 
real  property  so  that  the  proceeds  arising  therefrom 
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may  be  promptly  distributed  as  I have  provided  herein. 

* • #" 

Relevant  auotations  from  the  Qartside  case,  207  S.  W.  (2d) 
273#  357  Mo.  181  are  as  follows 1 

"We  are  not  impressed  with  the  reasoning  that 
under  a compromise  agreement  to  settle  will 
contest  the  contested  receives  the  property  as 
an  assignee  of  the  legatee.  The  right  to  con- 
test a will  is  given  only  to  those  who  have  a 
right  under  the  law  to  participate  in  the  estate. 
Therefore,  an  heir  who  brings  will  contest  1b 
claiming  the  property  in  his  own  right  under  the 
statute  of  decent  and  distribution.  When  such 
an  heir  takes  property  under  a compromise  agree- 
ment, the  legatee  renounces  so  much  of  the  legacy 
and  the  contestee  takes  the  property  as  heir,  and 
not  as  an  assignee.  * * * 


******************** 


"*  * *»So  far  as  the  will  became  effective  under 
the  agreement  it  was  because  of  the  heirs*  contest 
and  release  and  in  consideration  of  the  distri- 
bution they  received  by  reason  of  their  being 
heir 8. * 


( Underscoring  ours . ) 


"**  * *»When  a will  contest  has  been  amicably 
settled  between  the  beneficiaries  named  in  the  will 
and  the  heirs  at  law  and  they  have  in  good  faith 
stipulated  for  a decree  of  distribution  in  accord- 
ance with  the  settlement  and  there  is  no  intent 
thereby  to  evade  or  reduce  the  inheritance  tax, 
the  tax  should  be  computed  upon  the  portion  re- 
ceived by  each  beneficiary  under  the  decree.*" 

It  appears  from  the  quoted  portion  of  the  Oartside  case 
(above),  that  the  basis  of  assessing  the  tax  according  to  the 
agreement  rather  than  by  the  terms  of  the  will,  is  that  when  a 
compromise  results  from  a bona  fide  will  contest,  that  the  legatee 
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is  renouncing  part  of  his  share  under  the  will,  and  the  contestees 
are  taking,  "not  as  assignees,  but  as  heirs." 

In  the  instant  situation  it  is  manifest  that  the  brother  and 
sister  are  not  taking  as  heirs,  as  a result  of  a contest  and  com- 
promise, but  only  as  assignees. 

The  instrument  states  most  clearly  that  Alonzo  "conveys, 
assigns,  transferrs  and  delivers"  hiB  legacy.  This  is  no  "stip- 
ulation for  a decree  of  distribution"  such  as  is  required  to  bring 
it  under  the  rule  of  the  Gartside  case,  but  is  actually  and  real- 
istically an  acceptance  of  the  terms  of  the  will  by  Alonzo  and  a 
subsequent  gift,  by  him,  of  parts  of  his  legacy. 

To  sum  up  to  this  point,  then,  the  court  in  the  Gartside  case 
states  that  where  a bona  fide  will  contest  develops,  and  a com- 
promise agreement  is  entered  into,  the  legatee  thereby  renounces 
a portion  of  his  legacy,  and  the  contestants  take  the  property  as 
heirs,  and  not  as  assignees,  of  the  legatee. 

It  follows  then,  that  if  there  is  no  contest,  and  no  compro- 
mise agreement,  there  is  no  renunciation,  and  if  the  other  heirs 
take  at  all,  they  must  take,  not  as  heirs,  but  as  assignees. 

It  is  too  clear  for  discussion  that  the  facts  before  us  do 
not  indicate  any  compromise  agreement,  as  a result  of  a bona  fide 
will  contest.  The  instrument  is  an  unilateral  gift  or  grant  of 
part  of  his  legacy.  It  should  be  noted,  although  it  is  not  decis- 
ive here,  that  the  instrument  gives  away  only  a very  small  part  of 
Alonzo* s legacy.  First,  he  reserves  all  realty  to  himself,  to 
dispose  of  when  and  as  he  sees  fit,  and  second,  although  he  places 
one-third  of  his  legacy  in  trust  for  his  brother,  he  reserves  the 
right  to  revoke  s&ld  trust  and  pay  over  the  corpus  to  himself, 
individually,  free  of  trust. 

It  is  equally  clear  that  whatever  interest  in  the  $30,000 
Alonzo's  brother  and  sister  are  taking,  they  cannot  be  taking  by 
will,  for  it  provides  otherwise,  nor  as  heirs,  for  there  has  been 
no  will  contest  nor  a resulting  compromise  agreement.  As  you 
suggest  in  your  letter,  the  instrument  of  assignment  creates  no 
binding  compromise  agreement  based  on  a valuable  consideration, 
but  is  merely  a unilateral  instrument  executed  "to  avoid  any 
controversy  * * *." 
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In  Priedeman  v.  Jamison,  202  S.W.  (2d)  900,  l.c.  903/  the 
Supreme  Court  of  Missouri  said  (in  referring  to  inheritance  tax): 

"Such  a tax  is  an  excise  on  the  privilege 
of  taking  property  by  will  or  by  inherit- 
ance or  by  succession  in  other  form  upon 
death  of  the  owner." 

Inasmuch  as  Alonzo *s  brother  and  sister  are  not  taking  by 
will,  nor  as  heirs,  there  is  no  conceivable  basis  for  assessing  an 
inheritance  tax  based  on  their  interests. 

It  is,  however,  apparent  that  Alonzo  iB  taking  $30, 000  by 
will,  and  thus  the  inheritance  tax  must  be  based  on  his  interest. 

The  tax,  therefore,  should  be  assessed  on  the  basis  of  one 
legacy  of  $30,000,  rather  than  three  of  $10,000  each,  or  one  of 
$20,000  and  one  of  $10,000,  or  any  other  combination. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  office  that  the  inheritance 
tax  should  be  determined  and  assessed  on  the  basis  of  a disposition 
as  made  by  will,  rather  than  on  the  basis  of  a disposition  as  pro- 
vided for  by  an  assignment  of  part  of  legatee* s interest  to  other. 

Respectfully  submitted. 


H.  JACKSON  DANIEL 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


HJDshr 
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Damages  received  undeP  wrongful  death  statutes 
not  subject  to  Inheritance  Tax. 


March  17,  1950. 


Mr.  C.  L.  Gillilan,  uss't,  supervisor, 
In  Charge  of  Inheritance  Tax, 
Department  of  revenue, 

Capitol  Building, 

Jefferson  City,  Missouri. 

Dear  Mr,  Gillilan: 


FILED 


33 


We  have  your  recent  request  for  an  opinion,  lour  letter 
of  request  is  as  follows: 


"I  am  enclosing  a letter  from  *vr,  John  W. 

Adams,  Public  Accountant,  Marshall,  Missouri, 
which  is  self-explanatory. 

"This  question  is  frequently  presented  and 
this  Department  would  appreciate  an  opinion 
from  your  Office  for  future  guidance. 

"v^e  have  in  our  file  an  opinion  written  by  Mr. 

John  W.  Hoffman,  Assistant  attorney  General, 
bearing  date  of  January  26,  1937,  addressed  to 
Mr.  h.  J.  Green,  Fanners  3ank  of  Trenton, 

Trenton,  Missouri,  in  which  he  held  that  damage 
recovered  under  the  Federal  employers  Liability 
Act  was  not  subject  to  the  Gtate  Inheritance 
Tax. 

"This  Department  has,  however,  in  the  past 
asserted  claim  for  tax  in  cases  similar  to  the 
one  herewith  presented.  In  fact,  in  many  in- 
stances administration  is  had  for  the  sole  pur- 
pose of  obtaining  damage,  either  by  jui  gment 
or  settlement  agreement , and  the  amount  recovered 
represents  the  entire  estate,  out  of  which  is  paid 
allowed  claims. 

"In  all  cases  brought  to  our  attention  the  tax 
has  been  paid  on  the  amount  recovered  anu  paid  into 
the  estate,  or  the  administrator,  for  distribution 
under  Probate  Ceurt  order." 
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1’he  letter  from  Mr.  Adame,  referred  to  in  your  letter  is 
as  follows: 

"Under  appointment  from  the  Probate  Court 
of  baline  County  1 am  serving  as  appraiser 
for  state  inheritance  tax  in  the  estate  of 
a decedent  who  was  killed  in  an  automobile 
collision  with  a Greyhound  Bus. 

"Suit  was  brought  against  the  bus  company 
for  damages  for  the  death  of  the  decedent  by 
his  heirs  in  the  name  of  the  administrator 
of  decedent's  ustate  (I  am  informed  that  said 
administrator  is  the  only  person  permitted  to 
bring  such  action  under  Missouri  law).  Settle- 
ment was  effected  with  the  bus  company  without 
trial  under  the  terms  of  nhlch  they  paid  the 
administrator  as  trustee  the  agreed  upon  amount. 

"There  is  now  a difference  of  opinion  among  local 
attorneys  (including  the  Judge  of  the  Probate  Court) 
as  to  whether  the  amount  received  from  the  bus  com- 
pany should  be  included  in  the  assets  of  the  de- 
cedent's estate  subject  to  the  Missouri  Inheritance 
Tax. " 

Section  571  h.S.  Mo.  1939  is  in  part  as  follows: 

"Property  subject  to  inheritance  tax.  - A tax  • 

shall  be  and  is  hereby  imposed  upon  the  transfer 
of  any  property,  real,  personal  or  mixed,  or  any 
interest  therein  or  income  therefrom,  in  trust  or 
otherwise,  to  persons,  institutions,  associations, 
or  corporation,  not  hereinafter  exempted,  in  the 
following  cases:  When  the  transfer  is  by  will  or 
by  the  intestate  laws  of  this  state  from  any  per- 
son dying  possessed  of  the  property  while  a resi- 
dent o£  the  state. 

" * ♦ + when  the  transfer  is  made  by  a resident  or 
by  a non-resident  when  such  non-resident's  property 
is  within  this  state  or  within  its  jurisdiction, 
by  deed,  grant,  bargain,  sale  or  gift  made  in  con- 
templation of  the  death  of  grantor,  vendor  or 
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donor,  or  intending  to  take  effect  in  possession 
or  enjoyment  at  or  after  such  death. 

"*  * *■  when  the  transfer  is  raaoe  by  a resident 
or  by  a non-resident  when  such  non-resident's 
property  is  within  this  state  or  within  its 
jurisdiction,  in  trust  or  otherwise  and  the 
transferor  has  retained  for  his  life  or  any 
period  not  ending  before  his  death,  (1)  the 
possession  or  enjoyment  of  or  the  income  from 
the  property,  or  (2)  the  right  to  designate 
the  persons  who  shall  possess  or  enjoy  the 
property  or  income  therefrom,  except  in  case 
of  a bona  fide  sale  for  an  adequate  and  full  con- 
sideration in  money  or  money's  worth. " 

(Underscoring  ours) 

It  i6  clear  from  the  above  that  there  are  four,  and  only 
four,  forms  of  transfer  of  property  subject  to  inheritance  tax 
at ion  in  Missouri; 

By  will; 

by  the  intestate  laws  of  this  state; 

i 

In  contemplation  of  death  or  intended  to 
take  effect  in  possession  or  enjoyment  after 
death; 

In  trust  where  the  transferor  has  retained 
the  income  for  life  or  the  right  to  name  the 
persons  who  shall  possess  the  property  or 
income  therefrom. 

Section  3653  h.B.  Mo.  1939  is  as  follows: 

"Whenever  the  death  of  a person  shall  be  caused 
by  a wrongful  act,  neglect  or  default  of  another, 
and  the  act,  neglect  or  default  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  then,  and  in  every  such  case, 
the  person  who  or  the  corporation  which  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable 
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to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured." 

Section  3654  K.S.  Mo.  1939  (as  amended,  Lqws  1945,  page 
846,  Section  1)  is  as  follows: 

"Dama  :es  accruing  under  the  last  preceding 
section  shall  be  sued  for  and  recovered  by  the 
same  parties  and  in  the  same  manner  as  provided 
in  Section  3652;  and  in  every  such  action  the 
jury  may  give  such  damages,  not  exceeding  fifteen 
thousand  dollars,  as  they  may  deem  fair  and  just, 
with  reference  to  the  necessary  injury  resulting 
from  such  death,  to  the  surviving  parties  who  may 
be  entitled  to  sue,  and  also  having  regard  to  the 
mitigating  and  aggravating  circumstances  attend- 
ing such  wrongful  act,  neglect  or  default ." 

Section  3652  h.S.  i'*o.  1939  provides  for  suit  for,  and  re- 
covery of,  damages  in  part  as  follows: 

* * First,  by  the  husband  or  wife  of  the  de- 
ceased; or,  second,  if  there  be  no  husband  or 
wife,  or  he  or  she  fails  to  sue  within  six  months 
after  such  death,  then  by  the  minor  child  or 
children  of  the  deceased,  whether  such  miner  child 
or  children  of  the  deceased  be  the  natural  born  ox- 
adopted  child  or  children  of  the  deceased:  * * * 
third,  if  such  deceased  be  a minor  and  unmarried, 
whether  such  deceased  unmarried  minor  be  a natural 
born  or  adopted  child,  if  such  deceased  unmarried 
minor  shall  have  been  duly  adopted  according  to  the 
laws  of  adoption  of  the  stats  where  the  person  ex- 
ecuting the  ded  of  adoption  resided  at  the  time  of 
such  adoption,  then  by  the  father  and  mother,  who 
may  join  in  the  suit,  and  each  shall  have  an  equal 
interest  in  the  judgment;  or  if  either  of  them  be 
dead,  then  by  the  survivor;  or,  fourth,  if  there 
be  no  husband,  wife,  minor  child  or  minor  children, 
natural  born  or  adopted  as  hereinbefore  indicated, 
or  if  the  deceased  be  an  unmarried  minor  and  there 
be  no  father  or  mother,  then  in  such  case  suit  may 
be  instituted  and  recovery  had  by  the  administrator 
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or  executor  of  the  deceased  and  the  amount  re- 
covered shall  be  distributed  according  to  the 
laws  of  descent,  and  such  corporation,  individual 
or  individuals  or  such  officer,  servant,  agent,  em- 
ployee, master,  pilot,  engineer,  or  driver,  may 
show  as  a defense  that  such  death  was  caused  by 
the  negligence  of  the  deceased.  * * * " 

The  damages  were  received  in  this  case  under  and  by  virtue 
of  the  section  set  out  above,  by  the  administrator  for  the  bene- 
fit of  the  beneficiaries  named  in  this  same  act.  Whatever  these 
beneficiaries  received,  was  not  by  reason  of  any  of  the  four 
forms  of  taxable  transfers  heretofore  set  out,  but  solely  under 
the  terms  of  this  state  law. 

In  the  case  of  Troll  v.  Laclede  Gas  night  Company,  162 
Mo.  App.  600  the  court  said  as  folio. .s,  after  setting  out  the 
Death  Act  statutes,  supra,  l.c.  605,  607: 

"In  Holton  v.  Daley,  Admx. , 106  Ills.  131, 
where  the  action  was  under  a statute  in  terms 
the  same  as  our  section  5426  (3653  supra),  it 
is  said:  1 In  construing  this  section  this 
court  said,  in  City  of  Chicago  v.  Major,  16 
Ills.  356:  "The  Legislature  intended  that  the 
money  received  should  not  be  treated  as  a p at 
of  the  estate  of  the  deceased  . . . The  per- 
sonal representatives  bring  the  action,  not 
in  right  of  the  estate,  but  as  trustees  for 
those  who  have  a more  or  less  direct  pecuniary 
interest  in  the  continuance  of  the  life  of  the 
deceased  and  wno  had  some  claim  at  least  upon 
his  or  her  natural  love  and  affection."  * • :T " 

(Words  in  parenthesis  ours) 

"in  such  case  the  executor  or  administrator,  in 
prosecuting  the  action  is  a mere  nominal  party, 
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who  sues  for  the  benefit  of  the  real  party  in 
interest;  and  such  damages  as  he  may  recover 
do  not  go  to  the  estate  of  the  deceased,  nor 
belong  to  him  in  his  representative  capacity, 
but  to  the  person  for  whose  benefit  the  right 
of  action  is  given  by  the  statute,  * * * " 

In  23  Am.  Jur.  49  the  following  appears: 


"The  phrase,  'receivable  by  the  executor,' 
as  used  in  the  United  States  Revenue  Act 
means  'collectable  by  the  executor  for  dis- 
tribution' under  the  laws  of  the  jurisdic- 
tion pursuant  to  which  he  acts;  and,  in 
view  of  this  rule,  the  proceeds  of  life 
policies  aggregating  less  than  440,000 
cannot  be  regarded  as  a part  of  the  in- 
sured’s gross  estate,  although  made  payable 
to  nis  estate,  where,  under  the  applicable 
state  laws,  such  proceeds  do  not  become  a part 
of  the  general  estate,  or  subject  to  the  claims 
of  creditors,  but  pass,  through  the  executor 
as  a mere  conduit,  to  the  statutory  beneficiaries, 
who  take  a vested  interest  as  of  tne  time  of  the 
insured's  death,  free  from  the  claims  of  credi- 
tors." 

(Underscoring  ours) 


In  an  opinion  by  this  office,  dated  January  26,  1937,  addressed 
to  K.  J.  Green,  the  same  question  was  presented.  It  concerned  the 
applicability  of  the  Missouri  Inheritance  Tax  tc  damages  received 
under  the  federal  employers'  liability  All,  This  act  is  similar 
to  the  Missouri  Death  Act  in  its  major  provisions.  Thi3  office 
ruled  as  follows: 

t 

"In  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  money  received  as  damages  under 
the  Federal  employers'  Liability  net  by  a personal 
representative  of  a deceased  employee  is  not  sub- 
ject to  tax  under  the  inheritance  tax  la..s  of 
Missouri." 

In  passing,  we  refer  to  the  statement  in  the  appraiser's 
letter  that  he  understands  that  the  administrator  is  the  only 
person  permitted  to  bring  this  action,  and  we  quote  from  Cummins 
v.  Kansas  City  Public  Service  Co.  66  o.*.  (2d),  l.c.  926: 

"*  * * An  administrator  is  not  entitled  to 
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bring  suit  for  the  benefit  of  the  next  of 
kin  if  other  designated  beneficiaries  do 
not  do  so  within  a definite  time,  as  minor 
children  are;  therefore,  it  is  not  unreason- 
able to  hold  that  he  may  do  so  only  when  there 
are  none  of  the  designated  beneficiaries,  who 
did  suffer  actual  loss  surviving  at  the  time 
of  the  death.  The  same  construction,  as  to 
similar  beneficiaries,  has  since  been  put  upon 
the  Federal  Employers'  Liability  ct  (45  USCA 
Gees.  51-59)  by  the  Supreme  Court  of  the  United 
States,  * * * " 

CuNCLUoION 


it  is  therefore  the  opinion  of  this  office  that  damages 
recovered  under  the  wrongful  death  statutes  of  this  state  are 
not  subject  to  the  Missouri  Inheritance  Tax, 

Respectfully  submitted, 


H,  JACKSON  DkNILL, 

Assistant  Attorney  General, 


APPROVED ; 


J.  £.  Taylor, 

Attorney  General, 

\ 
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INSANE  PERSONS: 


Insane  persons  are  entitled  to  an  adjudication 
of  their  mental  capacity  by  the  Probate  Court  to 
determine  the  necessity  of  appointing  a guardian 
even  when  they  have  been  acquitted  of  a criminal 
charge  by  reason  of  insanity. 
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Hon.  R.  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Missouri 

Dear  Mr.  Gifford: 

Your  letter  of  recent  date  requesting  an  opinion  of  this 
department  being  of  considerable  length,  for  brevity's  sake, 
will  be  incorporated  herein  by  reference.  The  question 
presented  therein  is: 

When  a person  has  been  acquitted  by  a jury  upon  a 
trial  of  a criminal  case  by  reason  of  insanity  and 
the  jury  further  finds  that  such  insanity  still 
exists,  and  at  a later  date  the  Circuit  Court  upon 
the  verdict  of  the  Jury,  orders  the  defendant  con- 
veyed to  a State  Hospital  for  care  and  treatment 
of  the  insane  and  the  cost  of  conveyance  to  and 
maintenance  while  in  said  hospital  be  paid  by 
defendant's  guardian  out  of  defendant's  property, 
if  he  has  property,  then,  must  the  Probate  Court, 
upon  request,  appoint  a guardian  for  such  insane 
person  without  holding  a hearing? 

Section  4047  and  4049  of  the  Revised  Statutes  of  Missouri, 
1939,  provides  the  procedure  In  the  Circuit  Court  when  a 
person  has  been  acquitted  of  a criminal  offense  by  reason  of 
insanity  and  the  disposition  of  such  person. 

Section  4047,  supra,  reads  as  follows: 

"If  upon  such  Inquiry  the  said  jury  shall 
become  satisfied  that  such  person  has  30 
become  insane,  they  shall  so  declare  in 
their  verdict,  and  the  court  shall,  by 
proper  warrant  to  the  sheriff,  marshall 
or  jailer,  order  such  person  to  be  conveyed 
to  the  hospital  for  the  care  and  treatment 
of  the  insane  and  there  kept  until  restored 
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to  reason.  And  such  person  shall  be  there- 
upon disposed  of,  and  the  costs  and  expenses 
of  conveying  him  to  said  hospital  and  of  his 
support  and  maintenance  at  said  hospital 
shall  be  taxed,  paid  and  collected  as  now  or 
hereafter  provided  by  law  in  cases  of  the 
insane  poor:  Provided,  if  such  person  shall 
be  adjudged  to  be  insane  and  shall  have 
property,  the  costs  shall  be  paid  out  of  his 
property  by  his  guardian." 

Section  4049  reads  as  follows: 

"When  a person  tried  upon  indictment  for 
any  crime  or  misdemeanor  shall  be  acquitted 
on  the  sole  ground  that  he  was  insane  at 
the  time  of  the  commission  of  the  offense 
charged,  the  fact  shall  be  found  by  the 
jury  in  their  verdict,  and  by  their  verdict 
the  jury  shall  further  find  whether  such 
person  has  or  has  not  entirely  and  permanently 
recovered  from  such  insanity;  and  in  case 
the  jury  shall  find  in  their  verdict  that 
3uch  person  has  so  recovered  from  such 
insanity,  he  shall  be  discharged  from  custody; 
but  in  case  the  jury  shall  find  such  person 
has  not  entirely  and  permanently  recovered 
from  such  insanity,  the  prisoner  shall  be 
dealt  with  as  provided  in  the  two  preceding 
sections. 11 

Chapter  I,  Article  18  Administration.  Section  451,  R.  S.  Mo., 

1939  provides  for  the  appointment,  when,  and  reads  as  follows: 

"If  it  be  found  by  the  Jury  or  the  court 
sitting  as  a jury  that  the  subject  of  the 
inquiry  is  of  unsound  mind  and  incapable 
of  managing  his  or  her  affairs,  the  court 
shall  appoint  a guardian  of  the  person  and 
estate  of  such  insane  person,  such  guardian 
to  be  a resident  of  the  state;  and  if  the 
person  so  found  to  be  of  unsound  mind  is, 
at  the  time  of  the  finding,  a duly  qualified 
public  officer  of  this  state,  or  of  any 
county  in  this  state,  or  of  any  municipality 
in  this  state,  such  office  shall  be  deemed 
vacant,  and  It  shall  be  the  duty  of  the  judge 
of  the  probate  court  holding  such  Inquiry 
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to  certificate  the  fact  of  such  finding  to 
the  officer  or  tribunal  having  power  to  fill 
such  vacancy;  and  the  vacancy  shall  be  filled 
during  the  insanity  of  such  officer;  Provided, 
that  if  the  insane  person  be  the  Judge  of 
probate  in  any  county,  then  the  inquiry  herein 
provided  for  shall  be  had  before  the  county 
court  of  said  county." 

Section  497*  R.  S.  Mo.  1939*  with  reference  to  when  an  insane 
person  may  be  confined  reads  as  follows: 

"If  any  person,  by  lunacy  or  otherwise,  shall  be 
furiously  mad,  or  so  far  disordered  in  his  mind 
as  to  endanger  his  own  person  or  the  person  or 
property  of  others,  it  shall  be  the  duty  of  his 
or  her  guardian,  or  other  person  under  whose 
care  he  or  she  may  be,  and  who  is  bound  to  provide 
for  his  or  her  support,  to  confine  him  or  her  in 
some  suitable  place  until  the  next  sitting  of  the 
probate  court  for  the  county,  who  shall  make  such 
order  for  the  restraint,  support  and  safekeeping 
of  such  person  as  the  circumstances  of  the  case 
shall  require . " 

Section  498,  R.  S.  Mo.  1939*  with  reference  to  orders  for 
confinement  of  insane  persons  by  certain  officers  reads  as 
follows: 


"If  any  such  person  of  unsound  mind,  as  in  the  last 
proceding  section  is  ^ecified,  shall  not  be 
condined  by  the  person  having  charge  of  him,  or 
there  be  no  person  having  such  charge,  any  Judge 
of  a court  of  record,  or  any  two  Justices  of  the 
peace,  may  cause  such  insane  person  to  be 
apprehended,  and  may  employ  any  person  to  confine 
him  or  her  in  some  suitable  place,  until  the 
probate  court  shall  make  further  orders  therein, 
as  in  the  preceding  section  specified." 

Section  9351*  R.  S.  Mo.  1939  with  reference  to  confining  insane 

persons  by  sheriff  and  the  payment  of  costs  reads  as  follows: 

"The  sheriff  or  other  officer  having  the 
custody  of  insane  persons,  as  required 
in  sections  9349  and  9350,  shall  if  he  deem 
it  necessary  to  their  safe  custody,  confine 
them  to  the  county  poorhouse  or  county  Jail 
until  they  shall  be  removed  to  a state 
hospital;  and  if  all  things  needful  be  not 
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otherwise  supplied,  he  shall  furnish  them; 
and  in  such  cases,  the  supplies  for  the 
insane  poor  shall  be  paid  for  by  the  proper 
county  courts  out  of  the  county  Treasurler; 
and  supplies  for  others  than  the  insane  poor 
shall  be  repaid  out  of  their  estates;  and 
may  be  recovered  by  suit  in  the  name  of  such 
officers. " 

In  this  instant  case,  apparently  we  are  not  dealing  with  an 
indigent  insane  person,  but  rather  an  insane  person  who  is 
possessed  of  certain  property  sufficient  at  least  to  pay  for 
his  transportation  and  maintenance  to  the  State  Hospital  and 
for  that  reason  we  will  not  refer  to  indigent  insane  persons 
in  this  opinion. 

In  the  case  of  In  Re  Moynihan,  62  S.  W.  (2d)  410,  1.  c.  4l8, 
332  Mo.  1022,  the  Supreme  Court  of  the  State  of  Missouri  said: 

"*  * * *ias  the  inherent  jurisdiction  of 
the  state  over  persons  of  unsound  mind 
rests  in  part  upon  its  duty  to  protect 
the  community  from  the  acts  of  those  who 
are  not  under  the  guidance  of  reason,  it 
follows,  * * * that  if  any  person  is  so 
insane  that  his  remaining  at  liberty  would 
be  dangerous  to  himself  or  the  community, 
any  other  person  may,  without  warrant,  or 
other  authority  than  the  inherent  necessity 
of  the  case,  confine  such  dangerous  insane 
person,  but  only  during  so  long  a time  as 
maybe  necessary  to  institute  and  carry 
to  a determination  proper  proceedings  to 
inquire  into  the  party's  condition  and 
provide  for  his  legal  custody. ' Buswell  on 
Insanity,  p.  33>  §23.  See,  also  notes, 

10  A.  L.  R.  488,  and  45  A.  L.  R.  1464.  But, 
even  in  such  circumstances,  it  should  be 
remembered  that  the  preliminary  order 
authorized  by  sections  498,  499>  R.  S.  1929* 

Is  not  a valid  final  adjudication  of  the 
fact  of  insanity.  The  hearing  provided  by 
section  452,  R.  S.  1929,  (Mo.  St.  Ann.  § 452), 
must  still  be  had,  and  the  person  suspected 
of  insanity  still  'is  entitled  to  be  present 
at  said  hearing  and  to  be  assisted  by  counsel, 1 
as  stated  in  the  notice  required  by  section 
450,  R.  S.  1929,  (Mo.  St.  Ann.  §450).  The 
practice  of  sending  a person  to  an  insane 
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asylum  before  the  hearing  might  result  in 
preventing  the  person  claimed  to  be  Insane 
from  employing  counsel  or  being  present  at 
the  hearing.  * * * * * » * ♦ *»»  * * * " 

(Underscoring  ours) 

In  the  case  of  Ruckert  v.  Moore,  295  S.  W.  794,  1.  c.  798, 

the  Supreme  Court  of  the  State  of  Missouri  said: 

"An  insanity  proceeding  is  in  invitum, 
and  seeks  to  deprive  the  citizen  of  his 
liberty  or  property,  or  both.  Such 
proceeding  seeks  to  take  away  from  the 
citizen  not  only  his  right  to  the 
possession  of  his  own  property,  but 
also  his  right  to  contract  freely  with 
respect  to  his  property,  and  to  dispose 
of  and  do  with  it  as  he  will.  Therefore, 
it  is  said: 

"'Where  a statute  prescribes  a certain 
method  or  procedure  to  determine  whether 
persons  are  insane,  such  inquiries  must 
be  conducted  in  the  mode  prescribed, 
and  the  statute  regulating  such  proceed- 
ings must  be  followed  strictly. ' 14  R. 

C.  L.  556,  557. 

"'Proceedings  for  an  adjudication  of 
insanity  against  an  Individual  are 
required  to  be  in  strict  compliance 
with  the  statutory  requirements.' 

32  C.  J.  634. 

"The  statute  of  this  state  relating  to 
insanity  proceedings  (section  444, 

R.  S.  1919)  provides: 

"'If  information  in  writing,  verified 
by  the  informant  on  his  best  information 
and  belief,  be  given  to  the  probate  court 
that  any  person  in  its  county  is  an  idiot, 
lunatic  or  person  of  unsound  mind,  and 
Incapable  of  managing  his  affairs,  and 
praying  that  an  inquiry  thereinto  be  had, 
the  court,  if  satisfied  there  is  good 
cause  for  the  exercise  of  its  jurisdiction, 
shall  cause  the  facts  to  be  Inquired  into 
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by  a jury;  Provided,  that  if  neither  the 
party  giving  the  information  in  writing, 
nor  the  party  whose  sanity  is  being 
inquired  into  call  for  or  demand  a jury, 
then  the  facts  may  be  inquired  into  by 
the  court  sitting  as  a jury. 1 

Section  446,  R.  S.  1919*  provides: 

"'In  proceedings  under  this  article,  the 
alleged  insane  person  must  be  notified  of 
the  proceeding  by  written  notice  stating 
the  nature  of  the  proceeding,  time  and 
place  when  such  proceedings  will  be  heard 
by  the  court,  and  that  such  person  is 
entitled  to  be  present  at  said  hearing  and 
to  be  assisted  by  counsel,  such  notice  to 
be  signed  by  the  judge  or  clerk  of  the 
court  under  the  seal  of  such  court,  and 
served  in  person  on  the  alleged  insane 
person  a reasonable  time  before  the  date 
set  for  such  hearing. 1 
(italics  ours.)" 

Again  in  the  same  case  at  1.  c.  800,  the  court  said: 

"The  general  rule  is  that,  to  authorize 
the  appointment  of  a guardian  for  an 
alleged  incompetent  person,  his 
incompetency  must  first  be  adjudicated 
by  the  tribunal  having  jurisdiction  in 
such  cases.  32  C.  J.  653*  Such  is  the 
clear  direction  and  intent  of  our  statute 
(Section  448,  R.  S.  1919)  which  provides: 

"'If  it  be  found  by  the  jury  or  the  court 
sitting  as  a jury  that  the  subject  of  the 
inquiry  is  of  unsound  mind  and  incapable 
of  managing  his  or  her  affairs,  the  court 
shall  appoint  a guardian  of  the  person 
and  estate  of  such  insane  person,  such 
guardian  to  be  a resident  of  the  state.'" 

In  the  instant  case  the  jury  in  the  trial  of  the  criminal  case 
acquitted  the  defendant  by  reason  of  insanity.  The  Circuit  Court 
in  conformity  with  that  verdict  made  an  order  directing  the 
defendant  to  be  conveyed  to  the  State  Hospital  for  care  and  treat- 
ment of  the  insane  and  the  expense  of  such  conveyance  and  maintain- 
ance  be  paid  out  of  his  property  by  his  guardian. 
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The  Circuit  Court,  in  accordance  with  the  verdict  did  all  that  it 
could  do  under  the  law  in  such  case  and  made  an  order  accordingly, 
but  the  verdict  of  the  jury,  in  the  trial  of  the  criminal  case, 
did  not  make  the  finding  that  the  defendant  was  incompetent  and 
incapable  of  managing  his  or  her  business  and  affairs  which  is 
essential  to  the  appointment  of  a guardian  by  the  Court.  The 
defendant,  however,  can  be  confined  in  the  State  Hospital  on  the 
order  of  the  Circuit  Court  and  there  kept  until  his  or  her 
condition  warrants  the  superintendent  of  the  institution  to 
discharge  such  patient. 

In  the  appointment  of  a guardian  by  the  Probate  Court  it  is 
necessary  to  hold  a hearing  to  determine  the  person's  competency 
to  managing  his  property,  business  and  affairs  and  this  action  can 
be  instituted  in  the  Probate  Court  after  confining  the  defendant  in 
a State  Hospital. 

Under  the  order  of  the  Circuit  Court,  the  sheriff  or  prosecuting 
attorney  may,  if  it  is  thought  advisable,  institute  a proceeding  in 
the  Probate  Court  to  have  the  defendant  adjudged  incompetent.  The 
defendant  should  be  served  with  notice  of  the  hearing,  the  same  as 
though  competent,  and  is  entitled  to  a hearing  as  in  other  cases 
and  if  the  Probate  Court  finds  him  incompetent,  a guardian  should 
be  appointed.  If  the  hearing  results  in  a finding  that  the 
defendant  is  not  of  unsound  mind,  it  would  determine  only  the  fact 
relative  to  the  proceeding  for  the  appointment  of  a guardian  and 
would  not  affect  the  confinement  under  the  order  of  the  Circuit 
Court. 

If  the  Probate  Court  should  find  that  the  defendant  is  capable  of 
managing  his  business  and  affairs  and  declines  to  appoint  a guardian, 
then  action  could  be  instituted  in  the  Circuit  Court  to  recover  the 
cost  of  transportation  and  maintenance  of  the  patient  in  the  State 
Hospital  and  the  Circuit  Court  could  appoint  a guardian  ad  litem 
to  represent  the  defendant  in  such  matter. 

In  the  case  of  Graves  v.  Graves,  255  Mo.  468,  l.c.  482,  it  is  said: 

11 1 Likewise  where  a guardian  or  committee  has  not 
been  appointed,  or  if  appointed  refuses  to  qualify 
or  has  been  removed,  a guardian  ad  litem  should,  upon 
a proper  suggestion  or  petition,  be  appointed  to  de- 
fend in  the  name  of  the  insane  person,  even  though  de- 
fendant has  not  been  judicially  declared  Insane,  if  the 
fact  of  insanity  is  shown  by  affidavit  or  otherwise.  A 
guardian  ad  litem  so  appointed  is  under  the  direct  con- 
trol of  the  court,  and  may  make  any  defense  either  by 
way  of  answer  or  cross  bill  or  both  that  occasion  may 
require  or  the  court  may  order.1  (Underscoring  ours.) 

"This  court  has  specifically  recognized  the  rule  in 
the  case  of  Bensieck  v.  Cook,  110  Mo.  l.c.  183, 
whereat  we  said: 
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"'The  trial  court  pursued  the  right  course  in  ap- 
pointing a guardian  ad  litem  for  defendant,  Joseph 
Cook.  (Mitchell  v.  Kingman,  5 Pick.  431;  Buswell  on 
Insanity,  sec.  132;  Sturges  v.  Longworth,  1 Ohio  St. 

544. ) And  the  power  of  the  court  to  appoint  such  a 
guardian,  of  necessity,  concedes  the  power  of  the 
court,  upon  the  proper  basis  of  facts  being  presented, 
to  render  a judgment  as  binding  on  the  lunatic  and  his 
property  interests,  as  a similar  judgment  would  be  upon 
a sane  person.'" 

As  stated  above,  relative  to  the  appointment  of  a guardian  ad  litem, 
where  there  has  been  no  judicial  finding  of  insanity,  the  same  rule 
would  apply  and  the  court  could  appoint  a guardian  ad  litem  for  the 
person,  where  he  had  been  found  to  be  of  unsound  mind  by  the  verdict 
of  the  jury  in  the  defense  of  a criminal  case. 

Therefore,  it  will  be  necessary  to  hold  a hearing  in  the  Probate 
Court,  and  to  accord  the  defendant  his  constitutional  rights  of 
being  present  and  represented,  and  have  an  adjudication  of  his  or 
her  mental  capacity  to  managing  his  or  her  business  and  affairs 
in  order  for  a guardian  to  be  appointed  by  the  Probate  Court  and 
the  Probate  Court  can  only  appoint  a guardian  after  such  adjudica- 
tion and  determination. 


CONCLUSION 

Therefore,  from  the  foregoing  it  is  the  opinion  of  this  department 
that  a defendant  is  entitled  to  a hearing  as  provided  by  statute 
in  the  Probate  Court  to  determine  his  or  her  mental  capacity  to 
manage  his  or  her  business  and  affairs  prior  to  the  appointment 
of  a guardian. 


Respectfully  submitted 


GORDON  P.  WEIR 
Assistant  Attorney  General 

APPROVED 


J.  E.  TAYLOR 
ATTORNEY  GENERAL 


Circuit  Judge  of  the  Second  Judicial  Circuit 
entitled  to  receive  the  change  of  venue  fees  in 
cases  which  were  tried  and  finallv  disposed  of 
by  said  judge  prior  to  July  1,  1946* 


CIRCUIT  COUNTS: 
SALARIES  ANi  PEES 


June  26,  1950 


Honorable  James  Glenn 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 


This  will  acknowledge  roceipt  of  your  letter  of  Juno  15, 
1950,  requesting  an  opinion  of  this  department*  This  request 
reads  as  follows: 

"I  am  in  roceipt  of  the  two  opinions 
enclosed  in  your  letter  of  June  13* 

Our  Circuit  Judge  is  of  the  opinion  that 
the  questions  presented  in  my  prior  letter 
to  you  oro  not  sufficiently  answered  by  the 
opinionc  enclosed  by  yourself. 

"I  think  the  only  question  remaining  is  1 
whethor  the  Circuit  Judgo  is  entitled  to 
change  of  venue  fees  in  those  cases  which 
v.'ere  tried  and  disposod  of  prior  to  January 
1,  19l|6,  but  which  the  Circuit  Clork  failed 
to  remit  to  him  prior  to  that  date." 


Seotion  1071^,  R.  3.  Mo.  1939*  provides  as  follows: 

"The  clerk  of  any  circuit  court  receiving  with 
any  transcript  said  sum  of  ten  dollars  shall 
pay  said  sum  to  tho  Judge  of  the  circuit  court, 
or  to  any  special  Judge  trying  such  caso,  after 
a trial  had  or  upon  the  final  disposition  of 
such  cause  in  said  court:  Provided,  that  if  no 
change  of  venuo  is  granted,  the!  money  paid 
under  this  and  the  preceding  section  shall  be 
returned  to  the  party  or  parties  paying  the 
sane:  Provided,  however,  that  all  moneys 
received  by  tho  clork  of  tho  circuit  court 
of  the  city  of  St.  Louis,  undor  and  by  virtue 
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of  the  provisions  of  this  and  the  preceding 
section*  shall  be  paid  by  him  into  the  city 
treasury*  and  used  for  the  payment  of  the 
salaries  of  the  circuit  judges  and  court  steno- 
graphers of  the  said  city.” 

This  section  has  been  repealed  by  House  Revision  Bill  Ho.  2118 
of  the  6£th  General  Assembly.  The  committee  on  legislative  research 
stated  in  regard  to  Goction  IO7I4-* 

"Since  by  LawB  1945,  page  1522,  3,  6,  judges  are 
given  a stated  salary  as  total  compensation*  the 
above  provision  allowing  the  ton  dollars  to  a 
judge  of  the  circuit  court  is  impliedly  repealed. 

Therefore  it  is  suggested  that  section  1074- 
be  repealed  and  reenacted  only  allowing  the  ten 
dollars  to  go  to  special  judges.  This  necessitates 
a further  change  in  the  section  so  that  whenever 
a regular  judge  serves  the  sum  will  go  into  the 
county  treasury.” 

Our  offico  on  August  20,  194-6*  in  an  opinion  to  Honorable  0.  0. 
Brown*  judge  of  the  2oth  Judicial  Circuit,  held  that  said  section 
107i}.  was  repealed  by  reason  of  the  irreconcilable  conflict  with 
S#C.S.S.B.  4-4.2,  now  Lars  1945,  page  1522.  This  lav;  was  approved 
July  13*  194-6*  and  became  effective  October  6,  194-6* 

Section  24.  d?  Article  V of  the  Missouri  Constitution  of  194-5 
provides  as  follows* 

"Salaries  and  Compensation  of  Judges— Provision 
against  Other  Special  Compensation  and  Practice 
of  Law— Travel  and  Other  Expenses— Pees.—  All 
judges  shall  receive  as  salary  the  total  amount 
of  their  present  compensation  'until  otherwise 
provided  by  law,  but  no  Judge* s salary  3hall  bo 
diminished  during  his  term  of  office.  Until  the 
end  of  thoir  present  terns  probate  judges  shall 
continue  to  receive  compensation  and  clerk  hire 
as  now  provided  by  law.  The  salaries  of  magis- 
trates shall  be  fixed  by  law.  Ho  judge  or  magls- 
Irato  shall  receive  any  other  or  additional 
compensation  for  any  public  service,  or  practice 
law  or  do  law  business,  except  probate  judges  * 
during  thoir  present  terms.  Judges  nay  receive 
reasonable  travoling  and  other  expenses  allowed 
by  law*  The  fee  of  all  courts.  Judges  and 
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magistrates  shall  be  paid  monthly  Into  the 
state  treasury  or  to  the  county  paying  their 
salaries*” 

Section  2 of  the  Schedule  of  the  Missouri  Constitution  of  1945 
provides  as  follows* 

"Sec*  2.  Effect  on  Existing  Laws*  — 

All  laws  in  force  at  the  time  of  the  adoption 
of  tills  Constitution  and  consistent  therewith 
shall  remain  in  full  force  and  effect  until 
amended  or  repealed  by  the  general  assembly* 

All  lavTs  inconsistent  with  tills  Constitution, 
unless  sooner  repealed  or  amended  to  conform 
with  tils  Constitution,  shall  remain  in  full 
force  and  effect  until  July  1,  1946*" 

Section  5 of  the  Schedule  of  the  Missouri  Constitution  of 
1945  provides  as  follows: 

"Soc*  5*  Effect  on  Existing  Rights,  Claims,  Etc*  — 

All  rights,  claims,  causes  of  action  and  obligations 
existing  and  all  contracts,  prosecutions,  recog- 
nizances and  other  instruments  emecutod  or  ontered 
into  and  all  indictments  which  shall  havo  been 
found  and  informations  which  shall  have  boon  filed 
and  all  actions  which  shall  have  boon  instituted 
and  all  fines,  taxes,  penalties  and  forfeitures 
assossed,  levied,  due  or  owing  prior  to  the 
adoption  of  this  Constitution  shall  continue  to 
be  as  valid  as  if  this  Constitution  had  not  been 
adopted*" 

The  Supreme  Court  of  Missouri  has  held  in  the  case  of  Cunningham 
v*  Current  River  R*R*  Co*,  l65  Mo*  270,  l*c*  277  # 65  3*V/*  556,  as 
follows: 

"•»  * *Tho  ten  dollars  whose  payment  is  required 
to  be  made  on  the  presentation  of  an  application 
for  a change  of  venue  from  the  circuit  where  the 
cause  is  at  the  time  pending,  is  not  intended  und 
is  in  fact  in  no  sonse  an  increase  in  tho  salary 
of  the  judge  to  whom  it  is  to  be  paid,  but  compen- 
sation for  extra  labor  imposed  upon  him  by  the 
person  on  whose  application  tho  vonue  is  changed 
by  reason  of  the  cause  being  sent  to  him  from 
another  circuit* 

"Tho  compensation  mentioned  in  the  Constitution 
means  compensation  paid  by  the  3tatc,  or  3ame 
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subdivision  thereof,  in  the  way  of  an  increase  of 
salary  or  compensation,  which  can  not  be  increased 
by  legislation  during  the  period  for  which  the 
judge  is  elected,  but  doos  not  moan  that  he  nay  not 
be  paid  for  extra  services  and  expenses  incurred 
in  the  performance  thereof,  even  out  of  the  State 
treasury*" 

The  3u creme  Court  of  Hiss  uri  in  the  oase  of  Stute  vs*  Farrier 
196  S.W.  1106,  271  Mo*  306,  said: 

"The  facts  are  few  and  simple,  and  touching 
them  there  is  no  dispute;  they  run  substan- 
tially thus:  Relator  is  now,  and  has  been 
since  the  1st  day  of  January,  1911,  clork  of 
the  circuit  court  of  Callaway  county*  lie  is 
now  serving  his  second  tern  a3  such  clerk; 
the  term  for  which  ho  was  first  elected  hav- 
ing expired  on  the  31ot  day  of  Decomber,  1911*.* 

On  the  1st  day  of  January,  19l£,  having  boon 
re-elected,  relator  duly  entered  upon  his  second 
term  as  ouen  circuit  clerk. 

"It  is  conceded  by  the  pleadings  that  ursuant 
to  the  method  pointed  out  by  statute  for  ascer- 
taining the  population  of  Callaway  county,  said 
county  contains  between  2^,000  and  3P*000 
population*  At  the  September  term  of  the  county 
court  of  Callaway  county,  rol&tor,  in  all  things 
following  the  provisions  of  an  act  of  the  Legislature, 
passed  in  1915#  and  approved  March  22,  1915*  and  which 
act  pursuant  to  the  express  provisions  thereof  took 
effect  July  1,  1915#  prosentod  to  the  county  court 
his  account  for  salary  as  circuit  clerk  for  the 
month  of  August,  1915#  accompanied  by  reports  in 
proper  form*  Defendants  refused  to  order,  or  to 
issue  and  3ign  a warrant  for  relator  for  such 
salary,  on  the  ground  that  tho  act  of  1915  which 
had  put  all  circuit  clerks  of  thic  state  upon  a 
salary  basis  of  oarrpennatlon,  was  unconstitutional* 
e # #" 

The  court  held,  l*c*  1109j 

"For  since  all  of  us  have  been  lawyers  in  aotive 
praotice,  we  Judicially  notice  the  delays  incident 
under  our  practice,  statutes,  and  system  of  appellate 
review  between  the  earning  of  fees  by  a circuit 
clerk  and  his  actual  collection  thereof*  Payments 
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of  costs,  which  Include  the  fees  of  circuit 
clerks,  are  delayed  in  a large  number  of  cases 
till  an  appellate  court  has  passed  finally 
upon  the  case*  Hence  it  is  ( and  tho  annually 
increasing  collections  of  relator  above  set 
forth  clearly  illustrate  this  fact)  that  tho 
yearly  sums  collected  by  a circuit  clerk 
increase  annually  till  a mux  1mm  is  reached; 
such  increase  bo  in*;  due  to  the  belated  coming 
in  of  fees  earned,  but  not  collectod,  till  after 
the  determination  of  appeals*  3ometimos  we  know 
fees  are  not  actually  collected  by  a circuit 
clerk  till  years  after  he  has  gone  out  of  office, 
though  actually  earned  by  him  when  he  was  on 
officer*  We  have  held  that  he  c uld  apply  an 
excess  collected  over  the  statutory  limit  in  one 
year  to  a deficiency  under  that  limit  for  another 
year  (Allen  v*  Cowan  96  Ho*  193*  9 3*1*  537)#  which 
holding  accentuates  tho  thought  that  the  Legis- 
lature was  not  far  wrong  in  denominating  as  salary 
tho  annual  statutory  stipend  of  a circuit  clerk* " 

The  Supreme  Court  in  the  case  of  Smith  v*  Pettis  County,  136 
S.W.2d  282,  3I4.5  Mo*  839,  held: 

"Tho  fees  collected  by  probate  judges  are  of 
public  record*  ¥«e  must  assume  that  the  legis- 
lature was  familiar  with  them  when  they  adopted 
these  provisos*  Y/e  may  also  assume  that  the 
legislature  was  familiar  with  probate  practice 
in  a general  way*  for  instance,  that  estates  could 
not  be  finally  settled  until  after  a lapse  first 
of  two  years  and  now  of  one  year*  Where  there  is 
litigation  estates  remain  open  for  indefinite 
periods*  Estate  of  minors  under  guardianship  may 
remain  open  for  almost  twenty-one  years}  estates 
of  insane  persons  much  longer*  Therefore,  the 
collection  of  fees  previously  earned  may ( be  long 
postponed*  It  would  be  and  is  unlikely  that 
sufficient  fee 8 could  bo  collected  in  the  first 
years  or  perhaps  during  the  entire  four  years  of 
the  term  to  reach  the  amount  allowed*  Moreover, 
a probate  Judge  is  specifically  prohibited  by  this 
same  section  from  collecting  fees  in  advance* 

Before  the  limitation  of  those  provisos  was  imposed 
probate  Judgos  would  continue  to  collect  foos  long 
after  the  expiration  of  their  terms*  These  matters 
all  must  have  been  considered*  This  court  itself 
has  judicially  noticed  the  delays  which  ensue 
botween  the  time  a circuit  clerk  earns  his  feos 
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and  his  actual  collection  of  then  In  State  ox 
rcl.  Emmons  v.  Farmer,  271  Ko.  306,  196  S.W.  1106." 

«***»«» 

"*  «-  *a  probate  judge  nay  only  collect  foes  for 
services  which  he  has  already  performed.  These 
' services  nay  be  performed  onlt  while  he  1b  in 
office.  His  fees  can  accrue  only  while  he  Is  In 
office.  These  provisos  only  limit  what  he  may 
keep,  We  said  in  Cqpbln  v.  Adair  Co  nty,  171 
Ko.  335,  71  S.W.  674*  that  a circuit  clerk  can 
demand  and  recover  Ills  uncollected  fees  from  Ills 
successor.  A 3uit  for  fees  against  a clerk's 
successor  was  upheld  In  Lyeett  v.  Wolff,  45 
Ko.  App.  4&9« 

"■»  * * The  fact  that  Judge  Smith  succeeded 
himself  in  office  in  no  way  affects  our 
conclusions  * «*  *.B 

From  the  above  and  foregoing  cases  It  Is  clear  to  us  that  the 
circuit  judge  of  Maoon  county,  Missouri,  Is  entitled  to  recover 
his  uncollected  change  of  venue  fees  front  the  circuit  clork  in 
those  cases  which  were  tried  and  disposed  of  by  said  circuit  judge 
prior  to  July  1,  194&* 

CONCLUSION 

It  is  the  opinion  of  tills  department  that  the  Circuit  Judge 
of  tho  Second  Judicial  Circuit  is  ontitled  to  receive  the  change 
of  venue  fees  In  cases  which  wore  tried  and  finally  disposed  of 
by  said  judge  prior  to  July  1,  1946. 
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SCHOOLS:  TOWNSHIP  TRUSTEES:  Township  trustee  has  no  authority  to 

disburse  school  fund3  of  his  town- 
ship after  formation  of  consolidated 
district  under  provisions  of  Section 
1,  Laws  of  1947,  Vol.  II,  Page  371; 
must  turn  over  all  such  funds  in  his 
hands  to  treasurer  of  enlarged  dis- 
trict, and  is  not  entitled  to  a com- 
mission for  such  turnover. 

July  13,  1950 


Mr.  R.  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Green  City,  Missouri 

Lear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  a legal  opinion  of  this  department.  Said  re- 
quest reads  as  follows: 

“On  the  23rd  day  of  August,  1949 j an  election 
wa3  held  in  the  northwest  part  of  this  County 
for  the  purpose  of  enlarging  and  bringing  to- 
gether several  districts  in  Sullivan  and  an 
adjoining  County.  As  a result  of  that  election 
Consolidated  District  No.  4 was  formed  and  the 
new  board  of  that  district  was  organized  and  a 
treasurer  thereof  elected  on  September  29,  1949* 

"Sullivan  is  a County  operating  under  township 
organization  and  the  Trustee  of  a township  from 
which  part  of  the  new  school  district  was  carved, 
received  through  the  County  Treasurer  monies  for 
school  purposes  including  districts  within  the 
new  enlargement  and  later  disbursed  them  to  the 
treasurer  withholding  therefrom  his  commission  as 
trustee.  Now  the  Treasurer  of  Consolidated  Dis- 
trict No.  4 makes  demand  from  said  Trustee  the 
amount  of  such  commission  withheld  on  the  theory 
that  the  disbursement  should  have  been  from  the 
Treasurer  directly  to  him  as  Treasurer  rather  than 
to  the  Trustee  of  that  township, 

"Will  you  please  advise  as  to  whether  the  Trustee 
should  account  to  the  Treasurer  for  the  commission 
withheld  in  hi3  official  capacity." 

Section  10400,  Laws  of  Missouri,  1945*  page  1708,  provides 
that  the  county  treasurer,  and  in  counties  operating  under  town- 
ship organization  the  township  trustee,  shall  be  the  custodian  of 
the  school  moneys  belonging  to  such  township  and  reads  as  follows: 


"The  county  treasurer  in  each  county  shall 
be  the  custodian  of  all  moneys  for  school 
purposes  belonging  to  the  different  dis- 
tricts, until  paid  out  on  warrants  duly 
issued  by  order  of  the  board  of  directors 
or  to  the  treasurer  of  some  town,  city  or 
consolidated  school  district,  as  authorized 
by  this  chapter,  except  in  counties  having 
adopted  the  township  organization  law,  in 
which  counties  the  township  trustee  shall 
be  the  custodian  of  all  school  moneys  be- 
longing to  the  township,  and  be  subject  to 
corresponding  duties  as  the  county  treasurer; 
and  said  treasurer  shall  pay  all  orders  here- 
tofore legally  drawn  on  township  clerks,  and 
not  paid  by  such  township  clerks,  out  of  the 
proper  funds  belonging  to  the  various  dis- 
tricts; and  on  his  election,  before  entering 
upon  the  duties  of  his  office,  he  shall  give  a 
surety  company  bond,  with  sufficient  security, 
in  the  probable  amount  of  school  moneys  that 
shall  come  into  his  hands,  payable  to  the 
State  of  Missouri,  to  be  approved  by  the  county 
court,  and  paid  by  the  county  court  out  of  the 
county  common  school  funds,  conditioned  for  the 
faithful  disbursement,  according  to  law,  of  all 
such  moneys  as  shall  from  time  to  time  come  in- 
to his  hands;  and  on  the  forfeiture  of  such  bond 
it  shall  be  the  duty  of  the  county  clerk  to  col- 
lect the  same  for  the  use  of  the  schools  in  the 
various  districts.  If  such  county  clerk  shall 
neglect  or  refuse  to  prosecute,  then  any  free- 
holder may  cause  prosecution  to  be  instituted. 

It  shall  be  the  duty  of  the  county  court  in  no 
case  to  permit  the  county  treasurer  to  have  in 
his  possession,  at  any  one  time,  an  amount  of 
school  moneys  over  the  amount  of  the  security 
available  In  the  bond;  and  the  county  treasurer 
shall  be  allowed  such  compensation  for  his  ser- 
vices as  the  county  court  may  deem  advisable, 
not  to  exceed  one -half  of  one  per  cent  of  all 
school  moneys  disbursed  by  him,  and  to  be  paid 
out  of  the  county  treasury:  Provided  that  the 
county  treasurer  in  any  county  of  the  third  class 
or  fourth  class  may  furnish  either  a personal  or 
surety  bond  and  in  case  a surety  bond  is  required 
by  the  county  court  in  said  county,  said  surety 
bond  shall  be  paid  for  by  said  county." 
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The  facta  as  given  in  your  letter  do  not  indicate  whether 
the  township  trustee  received  the  school  money  before  or  after 
the  formation  of  the  new  district.  In  the  event  the  receipt  of 
the  money  was  before  the  formation  of  the  enlarged  district, 
then  the  payment  was  proper.  The  provisions  of  Section  10400 
make  it  the  duty  of  the  township  trustee  in  counties  operating 
under  township  organization  to  be  the  custodian,  and  to  disburse 
all  school  moneys  of  his  township  upon  the  written  order  of  the 
clerk  of  such  township. 

In  the  event  the  County  Treasurer  of  Sullivan  County  paid 
the  school  moneys  in  question  to  the  township  trustee  of  one  of 
the  townships  included  in  the  enlarged  district  subsequent  to 
the  formation  and  the  election  of  officers  of  said  school  dis- 
trict, such  payment  was  not  only  improper  but  it  was  clearly  a 
violation  of  Section  11,  Laws  of  Missouri,  1947#  page  37 6,  which 
section  superseded  Section  10400,  supra,  insofar  as  the  custody 
and  disbursement  of  school  funds  in  the  hands  of  the  township 
trustee  are  concerned.  Said  section  reads  in  part  as  follows; 

"*  * * All  funds  in  the  hands  of  the  county  or 
township  treasurer  to  the  credit  of  the  various 
districts  composing  such  enlarged  district,  shall 
be  immediately  transferred  to  the  credit  of  the 
treasurer  of  such  enlarged  district,  * # *" 

We  are  not  particularly  concerned  here  with  whether  the 
custody  of  the  school  funds  by  the  township  trustee  were  legal  or 
illegal,  since  this  would  be  a question  of  fact  as  to  when  the 
money  was  paid,  and  whether  it  had  been  paid  to  the  proper  officer 
who  was  then  legally  authorized  to  receive  and  disburse  it  accord- 
ing to  law,  but  we  are  very  much  concerned  with  the  proposition  as 
to  whether  the  action  of  the  trustee  in  withholding  a part  of 
school  funds  turned  over  to  the  treasurer  of  the  enlarged  district 
was  legal  or  illegal,  and  as  to  whether  the  funds  withheld  should  be 
paid  over  to  the  treasurer  of  the  enlarged  district,  and  it  is  to 
this  phase  of  the  question  presented  that  we  will  direct  our  re- 
marks hereafter. 

Under  the  provisions  of  Section  10400,  supra,  for  the  receipt 
and  disbursement  of  the  school  money  of  the  different  district* 
of  his  county,  the  county  treasurer  shall  be  allowed  such  compen- 
sation as  the  county  court  may  deem  advisable,  but  not  to  exceed 
one  half  of  one  per  cent  of  all  school  moneys  disbursed  by  him, 
such  compensation  to  be  paid  out  of  the  county  treasury.  This 
section  further  provides  that  in  those  counties  having  adopted 
township  organization  under  statutes  pertaining  thereto,  that  the 
township  trustee  is  the  proper  officer  to  receive  and  disburse  all 
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school  moneys  of  his  township  and  In  so  doing  he  shall  be  sub- 
ject to  corresponding  duties  as  a county  treasurer  in  a county 
not  operating  under  township  organization. 

For  his  services  in  this  connection  a county  treasurer  is  en- 
titled to  receive  the  compensation  fixed  by  section  10400,  supra, 
but  no  provision  is  made  for  paying  the  township  trustee  any  com- 
pensation for  performance  of  his  duties,  and  it  does  not  follow 
that  he  will  receive  the  same  compensation  as  the  county  treas- 
urer, in  the  absence  of  express  statutory  provisions  authorizing 
the  payment  of  such  compensation. 

While  the  township  trustee  is  not  authorized  to  receive  com- 
pensation under  the  provisions  of  Section  10400,  supra,  we  con- 
tend that  he  is  not  precluded  from  receiving  compensation,  and 
that  for  the  receipt  and  disbursement  of  the  school  moneys  of  his 
township  he  may  be  allowed  compensation  under  the  provisions  of 
another  statute. 

Section  13987 » Mo.  R.S.A.  1939*  lists  the  officers  and  fixes 
the  compensation  each  is  entitled  to  receive  in  those  counties 
operating  under  township  organization  and  reads  as  follows: 

"The  township  clerk,  as  clerk,  the  township 
trustee,  as  trustee,  members  of  the  township  buard, 
and  judges  and  clerks  of  election,  shall  each  re- 
ceive for  their  services  two  dollars  and  fifty 
cents  per  day:  Provided,  that  the  township  clerk 
shall  receive  fees  for  the  following,  and  not  per 
diem,  for  serving  notices  of  election,  or  each: 

For  filing  any  instrument  of  writing,  ten  cents; 
for  recording  any  order  or  instrument  of  writing, 
authorized  by  law,  ten  cents  for  every  hundred 
words  and  figures;  for  copying  and  certifying  any 
record  in  his  office,  ten  cents  for  every  hundred 
words  and  figures,  to  be  paid  by  the  person  ap- 
plying for  the  same;  and  provided  further,  that  the 
township  trustee  as  ex  officio  treasurer  shall  re- 
ceive a compensation- of  two  per  cent  for  receiving 
and  disbursing  all  moneys  coming  into  his  hands  as 
such  treasurer  when  the  same  shall  not  exceed  the 
sum  of  one  thousand  dollars  and  one  per  cent  of  all 
sums  over  said  amount." 

While  this  section  does  not  specifically  refer  to  the  town- 
ship trustee's  fees  for  disbursing  the  school  moneys,  it  appears 
that  the  language  of  the  statute  "for  receiving  and  disbursing 
all  moneys  coming  into  his  hands,"  is  sufficiently  broad  enough 
to  include  compensation  for  disbursing  school  funds.  Our  con- 
tention is  further  substantiated  by  the  holding  of  an  official 
opinion  of  this  department  furnished  the  Honorable  Forrest  Smith, 
State  Auditor  of  Missouri,  and  bearing  date  of  July  9,  1947. 
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In  said  opinion  it  was  held  that  the  compensation  of  a 
township  trustee  and  ex  officio  treasurer  of  a county  operating 
under  township  organization  is  payable  out  of  the  general  revenue 
fund  of  the  township  and  that  his  commissions  are  based  on  the 
total  amount  of  all  funds  received  and  disbursed  and  are  to  be 
calculated  on  the  basis  of  two  per  cent  of  the  first  $1000.00  of 
such  total  and  one  per  cent  balance  of  such  total.  We  are  en- 
closing a copy  of  this  opinion  for  your  consideration. 

We  assume  that  the  "disbursement”  for  which  the  trustee 
claims  compensation  refers  to  the  turning  over  of  the  total 
amount  of  the  fund3  in  his  hands  to  the  treasurer  of  the  enlarged 
district.  If  we  are  to  be  guided  by  the  interpretation  placed  on 
the  various  sections  of  the  statutes  by  the  township  trustee, 
then  he  will  no  doubt  be  entitled  to  whatever  fees  that  were 
claimed  and  withheld  by  him.  However,  we  cannot  agree  with  his 
interpretation  of  such  statutes,  and  contend  that  under  no  strained 
interpretation  of  any  statute  was  there  a "disbursement"  of  the 
funds  in  question  for  which  the  trustee  was  entitled  to  receive 
commission  particularly  under  the  provisions  of  Section  13987* 
supra. 


According  to  the  definition  found  in  Webster's  New  Inter- 
national Dictionary,  the  word  "disburse,"  means  to  pay  out;  to 
expend,  usually  from  a public  fund. 

Here  there  was  merely  a change  in  custody  of  the  funds  from 
the  trustee  to  the  treasurer  of  the  enlarged  district,  the  funds 
were  not  paid  out,  or  spent,  but  were  still  intact  and  in  the 
custody  of  the  proper  officer,  in  the  treasury,  and  undisbursed. 

In  this  connection  and  to  support  our  theory  as  above  stated 
we  desire  to  call  attention  to  the  case  of:  State  ex  rel.  Thompson, 
State  Treasurer  vs.  Board  of  Regents  for  Northeast  Missouri  State 
Teachers  College,  264  S.W.  698,  at  l.c.  701*  the  court  said: 

"*  * * Certainly  it  cannot,  under  any  rule  of 
construction,  be  held  that  a payment  into  the 
state  treasury  of  Incidental  fees  received  by 
the  college  is  in  any  sense  a disbursement. 

Even  the  tyro  in  the  use  of  our  mother  tongue 
attributes  no  other  meaning  to  the  word  than  to 
pay  out  or  expend.  A payment  into  the  treasury, 
therefore,  cannot  be  so  classified,  as  it  simply 
effects  a change  in  the  custodian  and  the  place 
of  deposit  of  the  fund." 

Even  though  it  were  to  be  admitted  the  trustee  had  actually 
disl^r>  sed  the  school  funds  and  was  entitled  to  receive  a fee  for 

such  disbursement,  the  facts  do  not  indicate  the  amount  of  the 
commission  claimed  and  withheld  by  him.  No  statute  is  cited  by 
him  as  authority  for  the  allowance  of  the  claim  and  in  the  absence 
of  such  statutory  provision  he  is  not  entitled  to  any  commission, 
as  a public  officer's  compensation  for  services  rendered  are  not 
presumed  to  be  due  him  in  the  absence  of  statutory  provisions 
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allowing  same.  If  the  fees  had  been  legally  due  he  was  not 
authorized  by  any  statute  to  withhold  them  from  the  school 
moneys,  as  such  fees  were  to  be  paid  from  the  general  revenue 
of  the  township  and  not  from  the  school  funds. 

In  the  case  of  Sanderson  vs.  Pike  County,  195  Mo.  598#  in- 
volving a law  and  facts  similar  to  those  before  us,  the  plaintiff, 
a county  treasurer  of  Pike  County  sued  said  county  to  recover  fees 
for  disbursing  the  school  funds  of  the  county,  the  court  said  at 
l.c.  605s 


"It  is  well-settled  law  in  this  State  that  the 
right  to  compensation  for  the  discharge  of  of- 
ficial duties  is  purely  a creature  of  the  statute, 
and  that  the  statute  which  is  claimed  to  confer 
that  right  must  be  strictly  construed.  The  right 
of  a public  officer  to  compensation  is  derived 
from  the  statute,  and  he  is  entitled  to  none  for 
services  he  may  perform  as  such  officer,  unless 
the  statute  gives  it.*  * *" 

The  withholding  of  such  commissions  alleged  to  be  due  the 
township  trustee  was  clearly  illegal,  and  the  treasurer  of  the 
new  enlarged  district  is  within  his  legal  rights  in  demanding 
that  the  funds  withheld  be  turned  over  to  him  at  once,  and  that 
the  treasurer  of  the  enlarged  district  is  in  a position  to  in- 
stitute legal  proceedings  against  the  defaulting  trustee  in  an 
effort  to  recover  said  funds  for  his  district  if  his  demands  are 
not  complied  with  by  such  trustee. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a trustee 
of  a township  in  a county  operating  under  township  organization  is 
the  proper  officer  to  disburse  all  school  moneys  belonging  to  his 
township  received  from  the  county  treasurer  of  such  county  prior 
to  the  formation  of  an  enlarged  school  district  under  the  pro- 
visions of  Senate  Bill  #307#  Laws  of  Missouri,  1947,  p.  370,  Vol. 

II,  where  said  district  is  composed  of  school  districts  located  in 
said  county  and  other  districts  in  an  adjoining  county  not  operating 
under  township  organization.  That  for  the  receipt  and  disbursement 
of  township  funds  including  school  funds,  the  township  trustee  shall 
receive  for  his  services  the  commission  provided  by  Section  13987, 
Mo.  R.S.A.  1939#  which  is  based  upon  the  total  amount  of  funds  re- 
ceived and  disbursed  by  him  and  is  calculated  on  the  basis  of  two 
per  cent  of  the  first  $1000.00  of  such  total  and  one  per  cent  of 
the  balance  of  such  total. 

That  it  is  the  further  opinion  of  this  department  that  after 
the  formation  of  an  enlarged  district  composed  of  school  districts 
located  in  a county  operating  under  township  organization  and  other 
districts  located  in  an  adjoining  county  not  operating  under  town- 
ship organization,  that  the  right  of  a trustee  of  a township  in  the 
former  county  to  receive  school  funds  of  his  township  from  the 
county  treasurer  of  said  county,  to  disburse,  and  to  receive  a com- 
mission for  such  disbursement  ceases,  and  that  it  shall  be  the  duty 
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of  such  trustee  to  immediately  turn  over  all  school  funds  of 
his  township  to  the  treasurer  of  the  enlarged  district.  That 
such  turnover  of  the  funds  is  not  a disbursement  within  the 
meaning  of  Section  13987*  supra,  and  the  trustee  is  not  entitled 
to  any  commission  for  same  and  he  may  not  withhold  any  part  of 
said  funds  as  commissions  alleged  to  be  due  him  but  must  account 
to  the  treasurer  of  the  enlarged  district  for  all  of  such  funds 
in  his  hands. 


Respectfully  submitted. 


PAUL  N.  CHITWOOD, 

Assistant  Attorney  Oeneral 


APPROVED: 


Trrmrm 

Attorney  General 


pnc:nm 


is  gw  f * ■ 

rl  , ^ ) Deferred  payment  of  inheritance  tax  under  lew  prior  to 

INI^RITA’NCE  TAX  ) Laws  of  1921,  page  110,  bears  interest  $>t  rate  of  six 

) per  cent  per  annum  from  death  of  decedent  until  pay- 
) ment  of  tax.  Inheritance  tax  supervisor  may  not  com- 
) promise  claim  for  such  interest. 


August  15#  19^0 


4 


"r « C • L • 
Assistant 
In  Charge 
Jofferson 


Gillilan 
Supervisor 
of  Inheritance 
City,  Missouri 


Tax 


Dear  sirs 


4 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, whioh  request  is  as  follows* 

» • 

"I  am  enclosing  herewith  a self-explanatory 
letter  from  Mr.  6.  M.  Lambur,  from  the  trust 
Department  of  the  Mississippi  Valley  Trust 
Co.  relative  to  the  above  estate;  also  copy 
of  letter  bearing  date  of  Jan.  2lp,  1921, 
signed  by  Stratton  Shartel,  Ass»t.  Attorney 
General,  which  will  explain  the  position 
of  the  Attorney  General »s  Office  at  that  date. 

"Tax  liability  in  this  ostate  was  definitely 
determined  in  the  original  assessment  and 
there  is  no  question  of  a re-determination  of 
tax  liability  at  this  tine.  The  only  ques- 
tion Involved  here  is  liability  for  interest 
on  deferred  payments." 

The  letter  from  Mr.  Lambur,  referred  to  in  your  opinion  request, 
is  as  follows : 


"Mr.  Samuel  E.  Hoff uan  died  on  the  3rd  day 
of  May,  1920  leaving  a last  Will  and  Testament 
whioh  was  probated  on  the  18th  day  of  June, 
1920  and  on  the  1st  day  of  October,  1920  the 
Probate  Court  appointed  an  inheritance  tax 
appraiser  who  filed  his  report  on  the  18th 
day  of  October,  1920,  which  was  approved  by 
the  Court  fluid  flux  order  assessing  the  tax  was 
entered,  as  per  Txhiblt  *A'  hereto  attached. 


• » 


c. 


Hr.  C«  L.  Gillilan 


"In  t’ao  aforesaid  proceedings  a tax  of 
$585.00  was  assessed  against  a legacy  of 
>&0f000.00  to  Louise  Scott  Simpkins  which 
was  paid  and  a further  tax  of  219  .93 
was  assessed  against  the  contin  ent  life 
interest  of  Louise  Scott  Simpkins  and  inas- 
much as  her  interest  might  never  -est 
in  possession  or  enjoyment*  she  elected* 
under  the  then  effective  provisions  of 
Section  562,  Revised  statutes  of  Missouri 
1919  * not  to  pay  said  tax  until  she  came 
into  actual  possession  and  enjoyment  of 
the  property  and  therefore  filed  in  the 
Probate  Court  a bond  in  the  amount  of 
■OWlll+.lfl  with  the  Aetna  Casualty  and 
Surety  Company  as  security,  whioh  bond  was 
approved,  by  the  robata  Court  on  the  30th 
day  of  October,  1920.  (a  photostatic  copy 
of  the  form  of  the  bond  as  renewed  on 
October  29,  1930  is  attached  as  Exhibit  »B'.) 

"Mrs.  Louise  Scott  Simpkins,  on  the  date  of 
death  of  Samuel  K.  Hoffman,  became  a contin- 
gent life  beneficiary  under  his  Will  in  the 
residue  of  his  estate  subject  to  a preceding 
life  estate  of  atth  Scott,  whioh  estate  was 
to  vest  in  Mrs.  Simpkins  only  in  the  overft 
she  survived  said  preceding  life  tenant. 

Mrs.  -nth  Scott  died  a resident  of  the  City 
of  St.  Louis,  Missouri  on  the  25th  day  of 
May,  1950,  being  survived  by  Mrs.  Simpkins, 
thus  vesting  the  later* s interest  in  this 
estate  in  actual  possession  and  enjoyment. 

"Pursuant  to  Section  562,  Revised  Statutes, 
1919,  as  aforesaid,  said  tax  of  34,219 .83  is 
now  due  and  payable. 

n0n  June  21,  1950  Mrs.  Simpkins  filed  a 
petition  in  the  Probate  Court  offering  to 
pay  the  sum  of  $4,219.83  originally  assessed 
claiming  that  no  interest  or  penalties  had 
accruod  thereon  and  requesting  on  order 
directing  her  to  pay  said  amount  in  full 
satisfaction  or  all  tax  due.  The  Probate 
Court  has  not  acted  on  said  petition  but  has 
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Mr*  C.  L.  Oillllan 


suggested  that  no  reassessment  of  tax  is 
required  a d that  the  payment  of  said  tax 
and  release  of  said  bond  might  be  effected 
through  your  office  and  requested  that  the 
matter  be  taken  up  with  you* 

"Under  oircumatances  set  out  more  fully  in 
a letter  of  even  date  regardin.  the  Estate 
of  Horace  L*  Brady  we  discussed  this  matter 
with  you  and  on  behalf  of  Mrs.  Simpkins  we 
are  offering  to  pay  the  sum  of  'b9705*5&  in 
full  satisfaction  of  this  tax*  This  sum  is 
the  principal  amount  of  the  tax  plus  2;£ 
interest  on  97^  > of  the  balance  from  May  3, 
1920,  the  date  of  death  of  Samuel  E.  Hoffman* 
This  Interest  rate  is  arrived  at  by  consider- 
ing the  average  rate  of  return  an  the  entire 
estate  and  the  premium  cost  of  the  bond  for 
the  thirty  year  period. 

"This  offer  is  made  purely  as  a compromise 
and  is  not  an  abandonment  of  the  position 
that  no  Interest  is  due  and  is  made  without 
prejudice  to  this  or  any  other  point  that 
may  be  involved  in  finally  determining  the 
amount  to  be  paid  in  full  satisfaction  of 
the  tax  claim. 

"We  would  appreciate  a prompt  answer  in  this 
case  as  the  tax  liability  makes  the  payment 
of  current  income  to  Mrs*  Simpkins  dubious 
and  she  requires  this  income  to  meet  her 
living  expenses*  If  this  offer  Is  not 
acceptable  we  would  appreolate  any  sugges- 
tions you  can  make  as  to  the  way  in  whloh 
the  tax  liability  can  be  finally  determined 
as  the  question  is  causing  serious  embarrass- 
ment in  the  administration  of  the  Trust* 

This  offer  is  made  with  the  understanding 
that  it  will  not  be  binding  until  a final 
agreement  is  reached  which  will  bo  acceptable 
to  the  Probate  Court  and  the  Surety  Company 
and  that  it  may  be  withdrawn  at  any  time." 

The  letter  signed  by  Stratton  Shartel  is  as  follows  1 
"In  re  matter  of  deferred  payment  collateral 


-3- 


Mr.  Ct  L.  Glllllan 


inheritance  tax.  Estate  of  Samuel  5. 
Hoffman,  deceased. 

"We  are  In  receipt  of  your  letter  of 
January  7fch,  enclosing  the  bond  of 
Louise  Scott  Simpkins  for  the  purpose 
of  deferring  payment  of  the  tax.  Tne 
conditions  of  the  bond  should  include 
not  only  the  payment  of  the  tax,  but 
also  the  payment  of  six  per  cont 
Interest  upon  the  tax  from  the  date 
of  the  death  of  decedent,  and  we  are 
therefore  returning  the  bond  to  you 
for  correction.  Kindly  have  this  correc- 
tion made  and  the  bond  returned  to  us  at 
your  early  convenience." 

Section  577»  H.  S.  Missouri,  1939 » provides: 

"When  any  property,  interest  therein  or 
income  tnerefrom  belonging  to  any  estate 
in  coarse  of  administration,  shall  pass 
or  be  limited  for  the  life  of  another 
or  for  a term  of  years,  or  to  terminate 
on  expiration  of  a certain  period,  the 
property  so  passing  shall  be  appraised 
immediately  after  the  death  of  the 
decedent  and  the  value  of  said  life 
estate,  term  of  years  or  period  of  limi- 
tation, shall  be  valued  according  to 
mortality  tables,  using  the  interest 
rate  or  income  rate  of  five  per  cent, 
and  the  value  of  the  remainder  in  said 
property  so  limited  shall  be  ascertained 
by  deducting  the  value  of  the  life  estate, 
term  of  years  or  period  of  limitation 
from  the  clear  market  value  of  the  property 
so  limited  and  the  tax  on  the  transfer  of 
the  separate  estate  or  estates,  remainder 
or  remainders,  or  Interest  shall  be 
immediately  due  and  payable,  to  the  state 
treasurer  together  with  interest  thereon 
and  said  tax  shall  accrue  as  provided  in 
section  578  of  this  article  and  remain  a 
lien  upon  the  entire  property  until  paid: 
provided,  that  the  persons,  institutions, 
association  or  corporation  benefioially 
interested  in  property  chargeable  with  said 
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tax  may  elect  aot  to  pay  the  same  until  they 
shall  come  into  actual  possession  or  enjoy- 
ment of  such  property,  then  In  tha;  case 
said  person,  association  or  corporation  shall 
_;ive  bond  payable  to  the  state  of  Missouri* 
in  a penal  sum  three  times  the  sum  or  amount 
of  taxes  due  upon  ouch  transfer,  with  such 
sureties  03  the  probate  court,  or  any  other 
court  having  jurisdiction  of  the  matter,  may 
approve,  conditioned  for  the  payment  of  said 
tax  and  interest  thereon  from  the  date  such 
tax  Is  due  at  such  time  or  period  as  they  or 
their  representatives  may  came  into  the 
actual  possession  or  enjoyment  of  said 
property,  which  bond  aan.il  be  executed  in 
duplicate  and  one  copy  filed  in  the  office  of 
the  probate  Judge  of  the  proper  county,  and 
the  other  with  tho  state  treasurer:  provided 
further,  that  every  person,  institution, 
association  or  corporation  shall  make  and 
file  with  the  probate  court  of  the  county  a 
full  verified  return  of  said  property,  or 
interest  therein,  within  one  year  of  the  death 
of  the  decedent,  with  the  bond  and  sureties 
as  above  provided;  and  provided  further, 
said  person.  Institution,  us so cl at Ion  or 
corporation  shall  renew  said  bond  every  five 
years  after  the  da.e  of  tho  death  of  decedent. " 

(Underscoring  ours.) 

The  underscored  words  in  the  above  quoted  section  "from  the 
date  such  tax  is  due"  were  not  found  in  soction  £62,  R#  s.  Missouri, 
1919,  which  was  in  effect  at  the  time  of  death  of  Mr#  Hoffman. 

Those  words  were  added  b;,  an  act  of  the  Legislature  found  In  laws 
of  1921,  pa  e 110. 

Section  £76*  R.  S#  Missouri*  1939#  provides,  in  part,  as 
follows  t 

"All  taxes  imposed  by  this  article,  unless 
otherwise  herein  provided  for,  shall  be  due 
and  payable  at  tho  death  of  the  decedent* 
and  interest  at  the  rate  of  six  per  cent 
per  annum  shall  be  charged  and  collected 
thereon  for  such  time  as  said  taxes  are  not 
paid,  unless  the  payment  of  interest  is 
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abated  or  time  of  payment  extended  by  order 
of  the  probate  court,  because  without  negli- 
gence final  assessment  of  tax  cannot  be  made: 

Provided,  that  if  said  tax. a are  paid  within 
nine  months  from  tie  accrual  thereon,  or 
within  the  period  of  said  extension  for  the 
payment  thereof  interest  shall  not  be  charged 
or  collected  thereon,  and  in  all  cases  where 
the  executor,  administrator,  or  trustee  does 
not  pay  such  tax  within  one  year  from  the 
death  of  the  decedent  they  Bholl  be  required 
to  give  bond  in  the  form  and  bo  the  effect 
prescribed  in  section  577  of  this  article 
for  the  payment  of  said  tax,  together  with 
interest  at  the  rate  of  one  per  cent  per 
month,  unless  abated  or  extended  as  aforesaid* 

« * #" 

This  section  iahes  Inheritance  tax  due  and  payable  from  the  date 
of  the  death  of  the  decedent  and  provides  for  interest  at  the  rate 
of  six  per  cent  per  annum  for  such  time  as  taxoe  are  not  paid*  At 
the  tine  of  the  giving  of  the  bond  in  this  case  the  Attorney  General 
had  ruled  that  under  the  statute  then  In  ef-  ect,  the  tax  wdeh 
had  been  determined  bore  interest  at  the  rate  of  six  per  oent  per 
annum  until  paid*  This  conclusion  a pears  to  be  in  accord  with  the 
statute  in  effect  at  that  time* 

In  our  opinion  3ection  562,  R*  S#  Missouri,  1919*  did  not  change 
the  time  at  which  the  tax  was  due  but  merely  postponed  payment  tnereof 
upon  giving  of  the  bond  provided  in  that  section,  'Whether  or  not  the 
1921  amendment  indicates  an  intention  on  the  part  of  the  Legislature 
to  make  the  time  the  tax  is  due  the  timo  at  which  the  beneficiary 
comes  into  actual  possession  or  enjoyment  of  the  property  is  not  of 
moment  here  inasmuch  as  that  amendment  was  made  subsoquent  to  the 
determination  of  the  tax  here  involved.  We  are,  therefore,  of  the 
opinion  that  interest  is  due  on  the  amount  of  the  tax  at  the  rate  of 
six  per  cent  per  annum  from  the  date  of  the  death  of  the  decedent* 

Mr.  Lambur  in  his  lettor  offers  the  payment  of  a sum  in  settle- 
ment of  the  claim  for  Interest  which  is  less  than  the  six  per  cent 
per  annum  rate  provided  by  law.  We  find  no  provision  in  the  Missouri 
inheritance  tax'  law  authorizing  the  state  offioi&l  charged  with  the 
administration  of  the  law  to  compromise  any  claim  for  inheritance  taxes 
or  interest  thereon.  Hie  general  rule  is  stated  in  20  Am.  Jur., 
Inheritance,  Estate  and  Gift  Taxes,  Section  273#  Pag©  13^»  follows: 
"The  statutes  sometimes  authorize  comprofilse  settlements  of  taxes 
between  a state  tax  officer  and  executors  or  trustees  in  certain 
cases.  Any  such  compromise  tust  find  Its  source  within  the  statute*" 
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Applying  such  rule  in  this  instance,  there  being  no  authority  given 
you  to  accept  a compromise  offer  such  as  that  made  here,  we  are  of 
the  opinion  that  you  havo  no  authority  to  accept  such  offer. 

Section  578,  R,  S*  Missouri,  1939>  authorizes  the  probate  court 
to  abate  interest  under  certain  circumstances.  Whether  or  not  this 
is  a proper  case  for  such  abatement  is  a matter  for  determination  ‘ 
of  the  probate  court,  and,  therefore,  wo  will  not  attempt  to  pass 
on  that  question. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  where  a 
bond  was  given  in  1920  to  secure  the  deferred  payment  of  inheri- 
tance tax  under  Section  >62,  K.  S.  Missouri,  1919*  the  amount  of 
such  tax  bears  interest  at  the  rate  of  si*  per  cent  per  annum  from 
such  date  until  payment  of  the  tax  unless  abated  by  order  of  the 
probate  court.  We  are  further  of  the  opinion  that  the  assistant 
supervisor  in  charge  of  the  inheritance  tax  unit  of  the  department 
of  revenue  has  no  authority  to  accept  as  a compromise  of  a claim 
for  interest  on  such  tax  any  sum  other  than  that  computed  £n 
accordance  with  the  statute  at  the  rate  of  six  per  cent  per  annum. 


Respectfully  submitted. 


ROBERT  R.  ‘VKLBORN 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


RRW/feh 


INHERITANCE  > 
TAX  ) 


* „ « • 

Supervisor  may  not  accept  compromise  offer  for 

interest  on  tax.  Interest  must  be  abated  by  probate  court. 


September  8,  1950 


Mr.  C.  L.  Gillilan 
Assistant  Supervisor 
In  Charge  of  Inheritance  Tax 
Jefferson  City,  Missouri 

Dear  Sir: 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"I  am  enclosing  herewith  self-explanatory 
letter  from  Mr.  0.  M.  Lambur  with  the  Trust 
Department  of  the  Mississippi  Valley  Trust 
Co.,  together  with  copy  of  petition  filed 
with  the  St.  Louis  City  Probate  Court  seek- 
ing a re-determination  of  tax  liability  in 
the  estate  of  Horace  L.  Brady;  also  recomputa- 
tion of  tax  filed  with  the  above  petition 
which  appears  to  be  correct. 

"The  question  under  consideration  is  the 
liability  of  the  surviving  beneficiary 
under  the  trust  for  interest  on  deferred 
payment  of  tax;  the  payment  of  which  is 
secured  by  bond  (Section  577)* 

"Also  involved  is  the  authority  of  the 
Probate  Judge  to  abate  interest  and  penalties 
on  final  determination,  or  re-determination, 
of  tax  liability  (Section  578#  first  para- 
graph) ." 

The  letter  from  Mr.  Lambur,  referred  to  in  your  opinion  request, 
is  as  follows: 


"Mr.  Horace  L.  Brady,  a single  man,  formerly 
a resident  of  the  City  of  St.  Louis,  Missouri, 
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died  on  May  31,  194°#  leaving  a last  will 
and  Testament  which  was  duly  admitted  to 
Probate  in  the  Probate  Court  of  the  City 
of  St.  Louis,  Mi  souri,  on  or  about  JUne  3» 

19l|0  and  said  Probate  Court  on  June  6, 

1940  issued  Letters  Testamentary  to 
Warren  P.  McSlroy  and  the  Mississippi 
Valley  Trust  Company  as  Co-Executors  of 
the  Estate  of  said  decedent. 

M0n  the  15th  day  of  June,  194-2  the  Executors 
filed  with  the  Probate  Court  their  final 
settlement  and  were  duly  and  fully  discharged 
as  such  Executors  by  order  of  the  Probate 
Court  on  the  30th  day  of  March,  194-3 • 

"Under  his  last  will  and  Testament,  testator, 
after  providing  for  payment  of  certain 
specific  bequests  to  various  legatees  bequeathed 
and  devised  all  the  rest  and  residue  of  his 
estate  to  the  trustees,  however,  to  be  held 
in  trust  in  equal  shares  for  those  of  his 
nieces  and  nephews  therein  mentioned,  to-wlb: 

Mrs.  Pearl  Cook,  Mrs.  :ielene  Brock,  Elmer  L. 
Brady,  Chester  L.  Brady,  Horace  L.  Brady, 
and  Robert  L.  Brady,  who  might  be  living  at 
his  death  and  directed  that  the  trust  as  to 
each  of  said  shares  of  said  residuary  estate 
should  continue  for  ten  years  after  the  death 
of  testator  and  should  thereupon  terminate. 
Chester  L.  Brady  and  Horace  L.  Brady  prede- 
ceased the  testator  and  Mrs.  Pearl  Cook  died 
on  the  23rd  day  of  March.  1944*  ,tr®»  Helene  Brock 
died  on  September  13,  1944  and  Robert  L.  Brady 
died  on  the  7th  day  of  June,  194^* 

H(h  or  about  the  4th  day  of  February,  1942  the 
duly  appointed  appraiser  of  said  estate  directed 
to  fix  and  determine  values  of  the  property 
of  said  decedent  and  the  inheritance  tax  owing 
the  State  of  Missouri  by  said  estate  and  the 
beneficiaries  thereof,  submitted  his  report  to 
the  Probate  Court  fixing  the  amount  of  tax  in 
the  sum  of  $86,44-3- «62,  based  on  the  highest 
contingency  and  the  Probate  Court  did  on  the 
3rd  day  of  March,  1942*  make  an  order  assess- 
ing said  amount  of  Missouri  Inheritance  Tax, 
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(a  copy  of  the  appraiser* s computation  of  the 
Missouri  Inheritance  Tax  is  attached  hereto 
as  Exhibit  * A * ) , 

"The  Executors  in  their  report  submitted  to 
the  appraiser  computed  the  Missouri  Inheritance 
Tax  at  42,182,80  on  the  theory  that  the  four 
nephews  and  nieces  of  the  testator  would  sur- 
vive on  the  date  of  termination  of  the  trust 
and  on  the  27th  day  of  Mar oh,  1942  the  Executors 
paid  a tax  of  ,$42,l82,80  and  posted  a surety 
bond  in  the  penal  sum  of  $132,776,00  together 
with  an  escrow  agreement  to  guarantee  performance 
of  such  bond  under  which  a deposit  of  approximately 
£124,000  par  value  in  United  States  Bonds,  having 
an  average  yield  of  was  made.  The  trust 
under  the  Will  terminated  on  May  31,  1950  and 
in  accordance  with  the  terms  and  provisions  of 
the  will  of  the  testator  the  trustees  will  distri- 
bute the  trust  estate  free  of  trust  to  Elmer  L.  Brady 
the  last  surviving  nephew,  and  not  to  a stranger 
in  blood, 

"^ttaohed  hereto  and  marked  exhibit  *B*  is  the  com- 
putation setting  forth  the  correct  method  of  a 
redetermination  of  ”issouri  Inheritance  Tax  which 
shqws  the  total  final  tax  due  to  be  $53*797,63 
leaving  a balance  due  of  $ll,6l4«83* 

"On  June  5*  1950  very  shortly  after  the  termina- 
tion of  this  trust  the  Mississippi  Valley  Trust 
Company  as  surviving  trustee  filed  a petition  in 
the  Probate  Court  of  the  City  of  St,  Louis, 

Missouri  for  redetermination  of  Missouri  Inheri- 
tance taxes  in  accordance  with  Exhibit  *B*  attached 
hereto.  Said  petition  has  not  been  ruled  upon 
by  the  Probate  Court  because  the  Mississippi 
Valley  Trust  Company  has  taken  the  position  that 
no  interest  is  payable  on  the  balance  of  the  tax 
now  due  under  the  applicable  statutes  and  that 
if  any  interest  should  be  due  the  Probate  Court 
has  the  power  to  abate  any  such  interest.  The 
Clerk  and  Judge  of  the  Probate  Court,  In  preliminary 
conferences,  have  indicated  that  they  are  of  the 
opinion  that  interest  is  due  at  6 ' from  the  death 
of  Horace  L.  Brady,  that  the  court  has  no  power  to 
abate  such  interest  and  that  they  are  supported 


3 


Mr.  C.  L.  Gillllan 


in  this  opinion  by  information  received  through 
your  office. 

"In  a conference  with  us  at  your  office  several 
days  ago,  we  believe  that  you  said  you  thought 
interest  was  due  at  but  felt  that  the  Court 
did  have  jurisdiction  to  abate  the  interest  in 
connection  with  the  redetermination  of  the  tax. 

"We  are  still  of  the  opinion  that  no  interest  is 
due  and  no  question  of  abatement  is  involved 
but  we  did  recognize  that  the  statutes  are  not 
clear  and  that  as  there  are  no  decisions  on  the 
point  the  proposition  is  debatable. 

"Under  the  circumstances  we  suggested  that  this 
might  be  a proper  case  in  which  to  agree  with 
jo xr  office  on  the  assessment  of  the  tax  thus 
arriving  at  a compromise  on  a reasonable  basis. 

No  opinion  was  expressed  by  you  as  to  the  accept- 
ability  of  a compromise  but  after  some  discussion 
it  was  agreed  tnat  we  mi,  ,ht  submit  any  offer  we 
desired  to  maiie  through  your  office. 

"As  surviving  trustee  under  the  Will  of  deceased 
we  are  willing  to  pay  the  sum  of  ^13,9^9*29, 
being  the  amount  of  the  tax  due  plus  2 L interest 
on  97&*  of  said  tax  from  May  31,  19ijD  , date  of 
the  death  of  Horace  L.  Brady.  We  arrived  at  the 
interest  figure  by  taking  the  average  return  on 
the  ,124,000.  par  value  United  States  Government 
Bonds  we  were  required  to  keep  in  a segregated 
account  to  insure  the  payment  of  any  tax  subse- 
quently found  to  be  due. 

"This  offer  is  made  purely  as  a compromise  and 
it  is  not  an  abandonment  of  our  position  that  no 
interest  is  due  and  It  is  made  without  prejudice 
to  this  or  any  other  point  that  may  be  involved  ■ 
In  the  reassessment  of  the  tax  in  the  event  this 
offer  is  not  accepted  by  the  State  and  the 
Probate  Court. 

"We  would  appreciate  your  prompt  attention  to  this 
matter  as  our  beneficiary  is  urging  us  to  dispose 
of  this  matter  as  quickly  as  possible  and  if  our 
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offer  Is  not  accepted  it  will  be  necessary  for 
us  to  renew  our  negotiations  with  the  Probate 
Court.  We  are  making  this  offer  with  the 
further  understanding  that  it  will  not  be  bind- 
ing until  accepted  by  the  State  and  the  Probate 
Court  and  that  it  can  be  withdrawn  at  any  tine 
prior  to  a final  order  assessing  the  tax  in  the 
Probate  Court •" 

Under  date  of  August  15,  1950,  this  office  addressed  to  you 
an  opinion  in  which  we  concluded  that  you,  as  the  administrative 
official  in  charge  of  administration  of  the  state  inheritance 
tax  law,  have  no  authority  to  compromise  claims  of  the  State  of 
Missouri  in  inheritance  tax  due  the  state  or  interest  on  such 
tax.  The  conclusion  of  such  opinion  is  applicable  here,  and 
we  feel,  therefore,  that  you  have  no  authority  to  accept  the 
tendered  compromise. 

Section  578,  R.  S.  Missouri,  1939*  provides  in  part  as 
follows : 


"All  taxes  Imposed  by  this  article,  unless 
otherwise  herein  provided  for,  shall  be  due 
and  payable  at  the  death  of  the  decedent, 
and  interest  at  the  rate  of  six  per  cent 
per  annum  shall  be  charged  and  collected 
thereon  for  such  time  as  said  taxes  are  not 
paid,  unless  the  payment  of  interest  is  abated 
or  time  of  payment  extended  by  order  of  the 
probate  court,  because  without  negligence 
final  assessment  of  tax  cannot  be  made:  •» 

According  to  Mr.  Lambiur^s  letter  he  intends  to  apply  to  the 
probate  court  to  abate  the  interest  in  this  matter,  if  you  do 
not  accept  the  compromise  offer.  In  view  of  our  conclusion 
that  you  have  no  authority  to  accept  such  compromise,  we  feel 
that  application  to  the  probate  court  is,  under  Section  578, 
quoted  above,  the  proper  manner  in  which  abatement  by  reduction 
of  the  interest  in  this  matter  may  be  made. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
administrator  of  the  state  inheritance  tax  law  has  no  authority 
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to  accept  a compromise  offer  for  Interest  on  state  inheritance 
taxes,  and  that  the  only  manner  in  which  such  interest  may  be 
abated  or  reduced  is  by  order  of  the  probate  court  in  accordance 
with  Section  578,  R.  S.  Missouri,  1939* 


Respectfully  submitted. 


ROBERT  R.  W EL BORN 

APPROVED:  Assistant  Attorney  General 


Attorney  General 
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Inheritance  tax 

To  be  paid  by  life  tenant  and  not 
contingent  remainderman,  when. 
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November  10,  1950 


Mr.  C.  L.  Gillilan 
Assistant  Supervisor 
Inheritance  Tax  Unit 
Jefferson  City,  Missouri 

Dear  Sirs 

This  is  to  acknowledge  receipt  of  your 
questing  a legal  opinion  of  this  department 

assessment  of  state  inheritance  taxes  in  connection  with  the  ad- 
ministration of  the  estate  of  Irving  W.  Kurtz,  deceased,  now 

fending  In  St.  Louis  County  Probate  Court.  Reference  is  made  to 
he  letter  of  John  F«  Maloney,  attorney,  containing  facts  upon 
which  the  opinion  request  is  based.  Said  letter  reads  as  follows) 

"I  wrote  to  you  recently  in  regard  to  this  matter, 
but  presume  you  did  not  receive  my  letter. 

"I  have  been  appointed  to  appraise  the  State  In- 
heritance Tax  in  the  above  estate  of  Irving  W. 

Kurtz,  deceased. 

"The  will  of  the  deceased  provides  a life  estate 
for  the  widow  in  assets  of  the  value  of  $212,429.18. 

The  remaining  corpus,  after  her  life  estate,  to  be 
paid  over  to  such  persons  as  she  may  designate  and 
appoint  in  her  last  will  and  testament.  Upon  her 
death,  if  she  shall  fail  to  exercise  the  power  of 
appointment,  the  remaining  corpus  of  the  trust  shall 
be  added  to  and  become  a part  of  the  residue  of  de- 
cedent's estate. 

"It  is  my  contention  that  the  remainder,  after  the 
widow's  life  estate,  should  be  added  to  the  residue 
for  inheritance  tax  purposes.  The  attorney  for  the 
estate  contends  that  the  full  amount  of  the  trust 
assets  should  be  taxed  to  the  widow, 

"Kindly  advise  me  at  your  earliest  convenience,  as 
to  how  this  life  estate  should  be  taxed." 


recent  letter  re- 
regarding the  proper 


Upon  referring  to  Article  S of  the  Will,  it  appears  that  a 
trust  was  created,  the  assets  of  which  consist  of  certain  cor- 
porate stocks  and  certain  real  estate.  The  net  Inc  case  from  this 
trust  may  be  used  for  the  benefit  of  the  widow  during  her  life- 
time with  the  power  to  name  (by  her  Will)  those  remainder-men 
who  shall  receive  any  corpus  remaining  in  the  trust  property  at 
her  death,  but  In  the  event  she  should  fall  to  exercise  such  power 
of  appointment,  then  and  In  that  event,  such  unapportioned  corpus 
shall  be  added  to  and  become  a part  of  the  residuary  estate* 

In  the  management  of  the  trust  property  the  trustees  have 
been  given  very  broad  discretionary  powers  and  the  Judgment  of  the 
trustees  in  such  matters  shall  be  conclusive  on  all  persons.  The 
trustees  have  also  been  given  power  to  encroach  upon  the  corpus  of 
such  property  If  In  their  Judgment  such  action  is  necessary  to  en- 
able them  to  obtain  funds  with  which  to  provide  for  the  comfort, 
support,  maintenance  and  welfare  of  the  widow  In  consideration  of 
her  station  in  life. 

Article  14  of  the  Will  reads  as  follows : 

"I  direct  that  my  executors  shall  pay  all  in- 
heritance, estate,  succession  and  legacy  taxes 
to  which  my  estate  or  the  transfer  of  any  property 
hereunder  may  be  subject  and  that  such  taxes  be 
not  deducted  from  any  legacy  herein  provided  and 
that  the  same  be  charged  and  paid  out  of  my  residuary 
estate  under  Article  Ninth. " 


The  question  for  determination  in  this  opinion  request  Is 
whether  the  full  amount  of  the  trust  assets  should  be  taxed  to  the 
widow  or  whether  the  remainder  after  her  life  estate  shall  be  added 
to  and  become  a part  of  decedent* s estate  for  inheritance  tax  pur- 
poses. 

Section  597,  Mo,  R.S.A.,  1939,  as  amended  Laws  of  19^3#  p.  307* 
provides  in  part  as  follows* 

"*  * * When  the  property  is  transferred  in  trust 
or  otherwise,  and  the  rights,  interest  or  estates 
of  the  transferees  are  wholly  dependable  upon 
contingencies  or  conditions  whereby  they  may  be 
wholly  or  in  part  created,  defeated,  extended  or 
abridged,  a tax  shall  be  imposed  upon  said  transfer 
at  the  lowest  rate  which,  on  the  happening  of  any 
of  the  said  contingencies  or  conditions,  would  be 
possible  Under  the  provisions  of  this  article,  and 
such  tax  so  imposed  shall  be  due  and  payable  forth- 
with by  the  executor,  administrator,  or  trustee  out 
of  the  property  transferred*  provided,  however,  that 
on  the  happening  of  any  contingency  or  condition 
whereby  the  said  property  or  any  part  thereof  is 
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transferred  to  a person  or  corporation,  which 
under  the  provisions  of  this  article  is  required 
to  pay  a tax  at  a higher  rate  than  the  tax  imposed, 
then  such  transferee  shall  nay  the  difference  be- 
tween the  tax  imposed  and  the  tax  at  the  higher 
rate,  and  the  amount  of  such  increased  tax  shall 
be  enforced  and  collected  as  provided  in  this 
article;  Provided,  further,  mat  on  the  happening 
of  any  contingency  whereby  the  said  property,  or 
any  part  thereof,  is  transferred  to  a person  or 
corporation  exempt  from  taxation  under  the  pro- 
visions of  this  article,  or  to  any  person  taxable 
at  a rate  less  than  the  rate  imposed  and  paid,  such 
person  or  corporation  shall  be  entitled  to  a return 
of  so  much  of  the  tax  imposed  and  paid  as  is  the 
difference  between  the  amount  paid  and  the  amount 
which  said  person  or  corporation  should  pay  under 
the  provisions  of  this  article*  Such  return  of 
overpayment  shall  be  made  in  the  manner  provided  by 
section  584  of  this  article,  upon  the  order  of  the 
court  having  jurisdiction.  Estates  in  expectancy 
which  are  contingent  or  defeasible  and  in  which 
proceedings  for  the  determination  of  the  tax  have 
not  been  taken  or  where  the  taxation  thereof  has  been 
held  in  abeyance,  shall  be  appraised  at  their  full, 
undiminished  value  when  the  persons  entitled  thereto 
shall  come  into  the  beneficial  enjoyment  or  possession 
thereof,  without  diminution  for  or  on  account  of  any 
valuation  theretofore  made  of  the  particular  estate 
for  purposes  of  taxation,  upon  which  said  estates  In 
expectancy  may  have  been  limited  * Where  an  estate  for 
lire  or  for  years  can  be  divested  by  the  act  or  omission 
of  the  legatee  or  devisee  it  shall  be  taxed  as  if  there 
were  no  possibility  of  such  divesting, " 

From  correspondence  attached  to  the  opinion  request  it  appears 
that  the  testator  has  provided  a life  estate  In  assets  of  the  estate 
of  the  value  of  $212,429.18.  While  other  specific  devises  and  be- 
quests have  been  made  by  Articles  1 to  7 inclusive  of  the  Will, 
prior  to  the  trust  created  for  the  widow  in  Article  8*  it  appears 
from  the  description  of  such  devises  and  bequests  that  such  devises 
and  bequests  constitute  only  a small  part  of  the  total  value  of  the 
assets  of  the  estate  while  the  value  of  the  widow *s  life  estate  con- 
stitutes a major  portion  of  the  total  value  of  such  assets. 

There  are  no  indications  in  the  Will  that  the  contingent  re- 
mainder-men to  be  named  by  the  widow  are  to  receive  anything  aside 
from  the  residue  from  the  trust  after  the  widow's  life  estate,  or, 
in  the  event  the  widow  fails  to  name  contingent  remainder-men,  the 
only  large  sum  ever  likely  to  be  paid  into  the  residuary  estate  is 
fee  residue  from  the  trust  fund.  From  the  residuary  estate  the 


-3- 


Inheritance  taxes  are  to  be  first  paid  and  then  any  balance  of 
funds  remaining  are  to  be  distributed  among  the  legatees  and 
devisees  named  in  the  Will.  Therefore,  it  appears  that  any 
interest  in  the  estate  to  be  received  by  the  contingent  remainder* 
men,  the  residuary  legatees  and  devisees,  will  depend  upon  what* 
ever  funds,  if  any,  are  available  for  that  purpose  remaining  in 
the  trust  fund  after  the  widow* s life  estate.  In  the  event  the 
trustees  expend  the  corpus  of  the  trust  for  the  widow’s  benefit, 
the  remainder-men  would  receive  no  property  and  of  course  no  in- 
heritance taxes  against  each  share  could  be  paid  from  such  shares. 
Likewise,  no  funds  being  paid  into  the  residuary  estate,  the  taxes 
could  not  be  paid  from  that  fund  even  though  directed  by  the  Will. 

While  it  is  not  usual  to  tax  the  life  estate,  yet  because  of 
all  the  circumstances  noted  above  and  in  view  of  the  fact  that  the 
widow  has  been  given  unusual  powers  and  privileges  in  the  enjoyment 
of  the  income  of  the  trust,  and  that  sufficient  funds  of  the  corpus 
of  the  trust  are  now  available  from  which  the  state  inheritance 
taxes  may  be  paid,  and  that  if  such  taxes  are  to  be  postponed  to  a 
future  date  to  collect  same  from  contingent  remainder-men  or  from 
the  residuary  estate,  it  is  doubtful  if  the  taxes  are  ever  paid,  it 
is  our  thought  that  the  full  amount  of  the  trust  assets  should  be 
taxed  to  the  widow.  That  under  the  provisions  of  Section  597,  supra, 
for  the  taxing  of  the  transfers  of  contingent  remainders  it  is  with- 
in the  meaning  of  that  section  to  tax  life  estates  along  with  other 
classes  of  transfers  referred  to.  That  in  such  an  instance  the  tax- 
ing of  the  widow’s  life  estate  would  be  at  the  lowest  possible  rate 
provided  by  statute  upon  the  happening  of  the  condition  or  contin- 
gency, and  would  be  payable  forthwith  by  the  trustees.  Postponement 
of  the  taxes  until  some  future  date  when  the  taxes  may  be  assessed 
and  paid  out  of  some  contingent  interest,  or  from  some  particular 
fund  is  not  required  by  the  statute,  and  it  is  our  thought  the  taxes 
should  be  paid  from  the  widow’s  interest  in  the  trust  at  once.  > 

In  referring  to  legal  authority  to  sustain  our  position  that 
the  life  tenant  should  be  required  to  pay  state  inheritance  taxes 
rather  than  remainder-men  or  others  having  a contingent  future  interest 
we  desire  to  call  attention  to  some  New  York  cases  we  believe  to  be 
in  point.  New  York  statutes  with  reference  to  the  taxing  of  the 
transfer  of  contingent  interests  are  similar  to  those  of  Missouri, 
except  that  the  rate  provided  by  New  York  statutes  shall  be  at  the 
highest  possible  rate  upon  the  happening  of  the  condition  or  con- 
tingency, whereas  under  present  Missouri  statutes  the  rate  shall  be 
at  the  lowest  possible  rate  upon  the  happening  of  the  condition  or 
contingency. 

In  referring  to  the  following  cases  our  thought  has  been  to  call 
attention  to  taxing  of  the  life  estate  only,  since  references  made 
to  the  rate  of  taxation  in  the  opinions  do  not  apply,  nor  were  not 
intended  to  be  applied  to  the  present  case. 

In  the  case  of  In  the  Matter  of  Zborowski,  213  N.Y.,  l.c.  116, 
the  court  said* 


"The  different  statutes  hereinbefore  referred 
to  contain  evidence  of  a constant  effort  of 
the  legislature  to  enlarge  the  class  of  trans- 
fers immediately  taxable  upon  the  death  of  the 
transferror.  The  question  of  the  legislature *s 
power  in  that  regard  was  set  at  rest  by  the  de- 
cision of  this  court  In  Itetter  of  Vanderbilt 
( supra) . In  one  aspect  i‘t  may"  be  unjust  to  the 
life  tenant  to  tax  at  once  the  transfer,  both 
of  the  life  estate  and  of  the  remainder  though 
contingent,  and  it  may  seem  unwise  for  the  state 
to  collect  taxes  which  it  may  have  to  refund 
with  Interest,  but  those  considerations  are 
solely  for  the  legislature,  who  are  to  judge 
whether  they  are  more  than  offset  by  the  greater 
certainty  which  the  state  thus  has  of  receiving 
the  tax  ultimately  its  due  under  the  statute. 
However  unwise  or  unjust  it  may  seem  in  a par- 
ticular case  like  this  for  the  state  to  collect 
the  tax  at  the  highest  rate  when  in  all  proba- 
bility the  remainder  will  vest  in  a class  tax- 
able at  the  lowest  rate,  it  is  the  duty  of  this 
court  to  give  effect  to  the  statute  as  it  is 
written. M 


Also  in  the  case*  In  the  Matter  of  Vanderbilt,  172  W.Y.  in 
construing  Section  230  of  the  Transfer  Tax  Law  as  effecting  the 
payment  of  the  tax  upon  contingent  remainders  and  holding  the  tax 
was  payable  forthwith  out  of  property  transferred,  the  court  said 
at  l.c.  72: 

"It  seems  to  me  clear  that  the  legislature  by 
this  amendment  intended  to  change  the  law  upon 
the  subject  and  to  make  the  transfer  tax,  upon 
property  transferred  in  trust  payable  forth- 
with. The  tax  is  not  required  to  be  paid  by 
the  conditional  transferee,  for,  by  the  pro- 
visions of  the  statute,  it  is  to  be  paid  'out 
of  the  property  transferred.'  So  that  whoever 
may  ultimately  take  the  property  takes  that 
which  remains  after  the  payment  of  the  tax. 

This  amendment  makes  provision  for  property 
transferred  in  trust.  It,  therefore,  contain- 

?lates  defeasible  transfers  as  well  as  absolute 
ransf era . " 

CONCUJSION 

It  is  the  opinion  of  this  department  that  state  inheritance 
taxes  relating  to  the  full  amount  of  the  assets  of  a trust  in  which 
a widow  has  been  given  a life  estate  by  the  Will  of  her  husband 
should  be  assessed  against  and  paid  out  of  the  interest  of  the  widow. 
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Such  taxes  should  not  be  assessed  against,  nor  paid  out  of  the 
interest  of  contingent  rema inder-men,  nor  from  the  residuary 
estate  even  though  provided  so  by  the  Will.  The  widow  has  been 
given  extraordinary  powers  In  the  naming  of  contingent  remainder- 
men to  take  over  any  corpus  remaining  in  the  trust  after  her  life 
estate  and  trustees  have  also  been  given  unusual  discretionary 
powers  by  the  Will  to  encroach  upon  the  corpus  of  the  trust  to 
any  extent  for  the  benefit  of  the  widow.  Such  circumstances  may 
either  intentionally  or  unintentionally  on  the  part  of  the  trustees 
and  widow  result  in  no  funds  remaining  in  the  trust  after  the  widow* a 
life  estate  to  be  passed  on  to  the  contingent  remainder-men  if  named, 
or  to  the  residuary  legatees  if  the  widow  fails  to  name  such  re- 
minder-men.  In  either  event  it  would  be  impossible  for  the  portion 
of  the  inheritance  tax  charged  against  the  interest  of  each  re- 
mainder-man to  be  paid  out  of  his  interest  and  it  would  also  be  im- 
possible for  any  taxes  to  be  paid  from  the  residuary  estate,  and 
that  no  taxes  would  ever  be  paid  to  the  state  in  either  instance. 

Since  the  widow  is  the  only  person  who  may  under  any  of  the  circum- 
stances mentioned,  benefit  from  either  the  income  or  corpus  of  the 
trust,  and  since  the  trustees  are  now  the  only  persons  who  now 
have  or  may  ever  have  sufficient  trust  funds  of  the  estate  in  their 
possession  from  which  the  taxes  can  be  paid,  and  also  have  sufficient 
legal  authority  to  pay  said  taxes,  it  seems  equitable  to  us  that 
the  inheritance  taxes  for  the  entire  trust  assets  should  be  paid 
from  the  widow’s  interest,  even  though  that  interest  Is  a life  estate. 
That  It  is  our  further  opinion  that  the  taxing  of  the  widow’s  life 
estate  is  proper  and  is  within  the  meaning  of  Section  597,  Mo.  R.S.A. 
1939#  as  aaended.  Laws  of  19^-3,  p.  307*  providing  for  the  taxing  of 
the  transfers  of  contingent  remainders  and  that  under  said  statutory 
provisions,  it  is  unnecessary  for  the  state  of  Missouri  to  await  a 
future  date  until  the  inheritance  tax  may  be  assessed  and  paid  out 
of  the  interest  of  contingent  remainder-men  if  and  when  such  interests 
may  be  ascertained,  or  to  be  paid  from  the  residuary  estate  of  testator 
if  and  when  such  estate  should  ever  come  into  existence. 

Respectfully  submitted. 


PAUL  H.  CHITWOOD, 

Assistant  Attorney  General 

APPROVED* 


Trzrmnm — 

Attorney  General 


COUNTY  COURT: 
COUNTY  TREASURER: 
SERVICES: 


The  county  court  in  a third  class  county  is 
not  authorized  to  pay  extra  compensation  to 
the  county  treasurer  for  duties  performed  pur- 
suant to  the  disbursement  of  county  road  funds 
under  the  King  Road  Bill  (Laws  of  Mo.  19^5* 

p.  ikn-) 


November  22,  1950* 


Honorable  James  Glenn, 

Prosecuting  Attorney 
Macon  County, 

Macon,  Missouri. 

Dear  Mr.  Glenn: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  from  this  office.  Your  request  is  stated  as  follows: 

"The  Macon  County  Court  desires  your  opinion  on 
the  following  question: 

"Is  the  County  Court  authorized  to  pay  from  county 
funds  to  the  duly  elected  County  Treasurer  extra 
compensation  for  duties  performed  by  the  County 
Treasurer  under  the  so-called  ’King  Road  Bill’, 

Laws  of  1 9b-5»  page  lltfl*  as  reenacted  by  the  Laws 
of  191*7*  Vol • 2,  page  350? 

"The  County  Court  has  found  it  to  be  a fact  that 
by  reason  of  the  passage  of  the  King  Road  Bill 
that  the  duties  of  our  County  Treasurer  have  been 
substantially  increased  due  to  the  large  amount  of 
construction  under  this  program.  The  Court  has  ex- 
pressed itself  as  being  willing  to  pay  compensation 
for  these  extra  duties  if  they  are  authorized  to  do 
so  by  law. 

"Your  advice  as  to  the  legality  of  this  proposed 
extra  compensation  will  be  appreciated." 

In  regard  to  the  above  we  would  first  call  your  attention  to 
the  well  established  rule  of  law  that  before  a public  officer  can 
claim  compensation  for  public  services  he  must  first  point  out  the 
specific  statute  authorizing  the  payment  of  such  compensation. 

A restatement  of  this  principle  waa  made  in  the  case  of  Nodaway 
County  v.  Kidder,  129  S.W,  (2d)  357*  l#o.  860,  where  it  is  held: 

"The  general  rule  is  that  the  rendition  of  services 
by  a public  officer  is  deemed  to  be  gratuitous,  un- 
less a compensation  therefor  is  provided  by  statute. 


FILED 

S3 


? 


V . 


Honorable  James  Glenn,  11- 22-50 


If  the  statute  provides  compensation  In  a par- 
ticular mode  or  manner,  then  the  officer  Is 
confined  to  that  manner  and  Is  entitled  to  no 
other  or  further  compensation  or  to  any  different 
mode  of  securing  same*  Such  statutes,  too  must  be 
strictly  construed  as  against  the  officer.  State 
ex  rel.  Evans  v.  Gordon,  2I4.5  Ho.  12,  28,  li|9  S.W. 
63d;  King  v.  Rlverland  Levee  District,  218  Ho.  App. 
U90,  U93*  279  S.W.  195»  196j  State  ex  rel.  Wedeklng 
v.  McCracken,  60  Ho.  App.  650,  656. 


"It  Is  well  established  that  a public  officer  claim- 
ing compensation  for  official  duties  performed  must 
point  out  the  statute  authorising  such  payment.  State 
ex  rel.  Buder  v.  Hackman,  305  Mo.  3^2,  265  S.W.  532, 

53U»  State  ex  rel.  Linn  County  v.  Adams,  172  Mo.  1, 

72  S.W.  655?  Williams  v.  Charlton  County,  85  Mo. 
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Many  other  cases  could  be  cited  In  support  of  this  principle 
but  we  feel  It  unnecessary  to  do  so. 

Prom  the  above,  therefore,  we  adduce  that  In  order  that  the 
duly  elected  County  Treasurer  be  allowed  extra  compensation  for 
duties  performed  under  the  Laws  of  Missouri,  191+5*  P»  1^71# 
amended  by  Laws  of  Missouri  19i|-7»  Mol.  2,  page  350  (commonly  known 
as  the  King  Road  Bill)  that  the  county  official  must  point  out  a 
statute  which  clearly  provides  that  he  Is  entitled  to  such  addi- 
tional compensation. 

A thorough  search  of  Missouri  law  falls  to  reveal  a statute 
providing  for  such  extra  compensation.  Your  attention  Is  directed 
to  Laws  of  Hissourl,  19l+5»  P*  15^0*  Sec.  1 (R.S.  Mo.  A.,  Sec. 
13800.3)  fixing  the  salary  of  treasurer  In  counties  of  the  third 
class.  Said  section  reads  as  follows: 

"The  county  treasurers  in  counties  of  the  third 
class  of  this  State,  except  counties  under  town- 
ship organization,  shall  receive  for  their  ser- 
vices annually,  to  be  paid  out  of  the  county  treas- 
ury In  equal  monthly  Installments  at  the  end  of  each 
month  by  a warrant  drawn  by  the  county  court  upon  the 
county  treasury,  the  following  sums:  in  counties  hav- 
ing less  than  7, $00  Inhabitants,  the  sum  of  $1,  300; 
in  counties  having  more  than  7»500  Inhabitants  and  less 
than  10,000  the  sum  of  $l,l|D0;  In  oountles  having  more 
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than  10,000  Inhabitants  and  not  more  than  12,500, 
the  3um  of  $1,500;  In  counties  having  more  than 
12,500  Inhabitants  and  not  more  than  15*000  the 
sum  of  $1,300;  In  counties  having  more  than  15*000 
inhabitants  and  not  more  than  20,000,  the  sum  of 
$2,200;  in  counties  having  more  than  20,000  In- 
habitants and  not  more  than  25,000  the  sum  of 
$2,400;  In  counties  having  more  than  25,000  inhab- 
itants and  not  more  than  30,000,  the  sum  of  $2,14.00;* 
in  counties  having  more  than  30,000  inhabitants  but 
not  more  than  35,000,  the  sum  of  $2,750;  in  counties 
having  more  than  35,000  inhabitants  but  not  more  than 
40,000,  the  sum  of  §3,200;  and  in  counties  having  more 
than  140,000  inhabitants,  the  sum  of  $3,500;  provided, 
salaries  set  out  and  prescribed  In  this  section  shall 
be  in  lieu  of  any  other  or  additional  salaries,  fees, 
commissions  or  emoluments  of  whatsoever  kind  for  county 
treasurers  in  all  counties  of  this  state  to  which  this 
section,  by  Its  terms,  applies,  the  provisions  of  any 
other  statute  of  this  state  to  the  contrary  notwith- 
standing: Provided  however  that  this  increase  in  com- 
pensation shall  not  apply  during  their  present  terms 
of  office." 

Prom  the  above  we  believe  it  is  clear  that  a county  court  Is 
not  authorized  to  pay  any  extra  compensation  to  the  county  treas- 
urer for  duties  performed  pursuant  to  the  King  Road  Bill  (Laws  of 
Missouri  1945,  P«  1471  as  amended)  in  disbursement  of  the  county 
road  funds. 


CONCLUSION. 

The  county  court  in  a third  class  county  is  not  authorized  to 
pay  extra  compensation  to  the  county  treasurer  for  duties  performed 
pursuant  to  the  Kin*g  Road  Bill  (Laws  of  Missouri  1945,  P«  1471  as 
amended)  in  disbursement  of  the  county  road  funds. 

Respectfully  submitted. 


APPROVED: 


j._t^tA^lor 

Attorney-General 


JEM/ld 


JOHN  E.  MILLS 

Assistant  Attorney  General 
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ARMORIES : 

• ADJUTANT"  GENERAL: 


> r- 

Purchase  of  armory  for  '•whicn money  waa 
appropriated  to  Adjutant  General  to  be 
made  by  State  Purchasing  Agent* 


February  IS,  1950 


Mr.  R.  1.  Groves 
Fiscal  Officer 
Adjutant  General* 8 Office 
Jefferson  City,  Missouri 

Dear  Mr.  Groves : 


This  will  acknowledge  receipt  of  your  recent  opinion  request 
which  reads  as  follows: 


"This  office  has  been  appropriated  out  of  the 
State  Treasury,  chargeable  to  Postwar  Reserve 
Fundj  the  sum  of  Seventy-Five  Thousand  Dollars 
($75 ,000. CO)  for  the  use  of  the  Adjutant  General 
for  the  purpose  of  purchasing  lot  and  buildings, 
and  for  the  remodeling  and  equipping  of  buildings 
to  be  used  as  an  armory  for  the  National  Guard 
troops  at  1701-1703  East  Eighteenth  Street, 

Kansas  City,  Missouri.  Please  refer  to  House  Bill 
No.  436 , Section  9.570. 

"It  is  respectfully  requested  that  this  office  be 
advised  as  to  the  proper  procedure  to  consumate 
this  purchase." 

Section  9.570  of  House  Bill  436,  recently  passed  by  the  65th 
General  Assembly,  reads  as  follows: 


"There  is  hereby  aporopriated  out  of  the  State 
Treasury,  chargeable  to  the  Postwar  Reserve  Fund, 
the  sum  of  Seventy-five  Thousand  Dollars  ($75,- 
000.00)  for  the  use  of  the  Adjutant  General  for 
the  purpose  of  purchasing  lot  and  buildings  and 
for  the  remodeling  and  equipping  of  buildings 
to  be  used  as  an  armory  for  National  Guard  Troops 
at  1701-1703  East  Eighteenth  Street,  Kansas  City, 
Missouri,  legally  described  as: 
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"•All  of  Lot  Twenty- five  (25),  Block  Three 
(3),  William  Tom’s  Addition,  an  addition 
in  Kansas  City,  Jackson  County.  Missouri, 
including  the  building  thereon* 

4 ' 4 

for  the  period  beginning  July  1,  1949  and  ending  June  30. 
1951." 

The  first  question  to  be  determined  is  whether  or  not  the 
Adjutant  General  has  the  authority  to  purchase  real  estate  to  be 
used  as  an  armory.  There  is  no  statute  which  specifically  gives 
the  Adjutant  General,  or  any  other  officer  or  department,  the  auth- 
ority to  purchase  or  lease  an  armory. 

* * 

Section  46  of  Article  III,  Constitution  of  Missouri  1945, 
provides: 


"The  general  assembly  shall  provide  for  the 
organization,  equipment,  regulations  and 
functions  of  an  adequate  militia  * * *." 

Section  15063,  R.  S.  Mo.  1939,  provides: 

"All  armories  owned  by  this  state  or  by  any 
organization  of  the  national  guard  * * * 
shall  be  exempt  from  taxation  for  all  pur- 
poses during  the  period  of  such  ownership." 

• 0 

Section  15064,  R.  S.  Mo.  1939,  provides: 

" * * * the  officer  in  charge  of  any  armory 
owned  or  leased  by  the  state  may  permit  the 
use  of  such  armory  for  the  meeting  of  such 
veteran  societies  without  charge  on  dates 
when  the  same  is  not  in  use  for  military 
purposes." 

0 0 * 

Section  15067,  R.  S.  Mo.  1939,  provides: 

"Every  organization  of  the  national  guard 
of  Missouri  shall  be  provided  by  the  state 
with  such  arms,  uniforms  and  equipments, 
camp  and  garrison  equipage  as  may  be  necessary 
for  the  proper  training  and  instruction  of 
the  force  and  for  the  proper  performance 
of  duty  required  by  this  chapter." 


Mr.  R.  L.  Groves 
Adjutant  General* s Office 


i 


The  above  statutes  recognize  that  the  armories  may  be  owned 
or  leased  by  the  state.  The  case  of  State  ex  rel.  v.  Fleming,  275 
Mo.  509,  20U  S.W.  10S5,  recognizes  the  right  of  the  state  to  lease 
an  armory.  From  the  foregoing,  we  are  of  the  opinion  that  there  is 
an  implied  authorization  for  the  purchase  under  discussion.  How- 
ever, the  appropriation  in  question  is  given  to  the  Adjutant  General. 

Is  he  a proper  party  to  whom  this  appropriation  may  be  given? 

• . 

Section  15016,  R.  S.  Mo.  1939,  provides  that  there  shall  be 
an  Adjutant  General  of  the  state  and  also  provides  that: 

"The  adjutant-general  shall,  if  required  by 
the  governor,  be  the  custodian  of  all  property 
purchased  for,  allotted  or  issued  to  the 
military  forces  of  this  state  and  keep  a 
correct  account  of  the  same." 

As  a matter  of  fact,  the  Adjutant  General  has  been  and  is  at  present 
acting  and  recognized  as  such  custodian  of  property  purchased  for, 
allotted  or  issued  to  the  state  military  forces. 

Section  15017,  R.  3.  Mo.  1939,  provides: 

t 

"There  shall  be  a military  council,  to  consist 
of  the  commanding  general  of  the  national  guard, 
the  adjutant-general  of  the  state,  the  com- 
manding officers  of  regiments  of  the  national 
guard,  the  commanding  officers  of  the  organized 
regiments  of  the  reserve  military  forces  of 
the  state,  and  the  commanding  officer  of 
special  troops.  The  commanding  general  shall 
be  the  president  of  the  council,  which  council, 
except  as  herein  otherwise  provided,  shall 
sustain  the  same  relation  to  the  military 
forces  of  the  state  and  the  governor  as  the 
general  staff  of  the  army  sustains  to  the 
United  States  army  and  the  president.  The 
military  council  shall  formulate  plans  for 
the  organization,  instruction,  equipment  and 
maintenance  of  the  military  forces  of  the 
state,  provide  for  encampment  and  all  other 
field  and  armory  instruction  and  make  allot- 
ments of  funds  and  supplies  appropriated  or 
furnished  for  the  support,  equipment  and 
maintenance  of  the  military  forces  of  the 
state.  All  appropriations  made  for  military 
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purposes  shall  be  appropriated  and  expended 
by  the  council.  Vouchers  and  accounts  covering 
the  expenditure  of  funds  and  appropriations  for 
the  support  of  such  forces  shall  be  audited  and 
paid  only  when  fully  itemised,  certified  and 
approved  by  the  president  of  the  council. " 

Section  15037,  R.  S.  Mo.  1939*  provides: 

"There  shall  be  a commanding  general  of  the 
national  guard  with  the  rank  of  brigadier- 
general  who  shall  command  the  same  and  who 
shall  be  responsible  only  to  the  governor  for 
its  drill,  equipment,  instruction,  inspection, 
service,  movements,  operations  and  general 
efficiency.  His  office  shall  be  the  office 
of  administration  and  his  headquarters  the 
headquarters  of  the  national  guard." 

The  present  Adjutant  Oeneral  is  also  acting  in  th>-  capacity 
of  Commanding  General  of  the  National  Guard  as  has  been  the  practice 
in  recent  years.  This  practice  has  been  held  valid  in  an  official 
onlnlon  of  this  Department,  addressed  to  the  Honorable  Forrest  Smith, 
State  Auditor,  under  date  of  February  23,  1938. 

Therefore,  the  statutes  recognise  that  there  may  be  state 
owned  armories.  The  Adjutant  General  is  the  custodian  of  all  prop- 
erty purchased  for  the  military  posts.  He  also  serves  as  Commanding 
General  of  the  National  Guard  and  as  president  of  the  military  council. 
In  these  capacities  he  is  charged  with  the  administration  of  the 
National  Guard  and  must  certify  and  approve  the  expenditure  of  funds 
and  appropriations  for  the  support  of  the  military  forces.  In  view 
of  this,  we  are  of  the  opinion  that  there  is  implied  authority  to 
purchase  real  estate  to  be  used  as  an  armory,  and  also  that  the 
Adjutant  General  is  a proper  party  to  whom  the  use  of  funds  may  be 
appropriated  by  the  legislature  to  make  such  purchase. 

Section  64  of  an  Act  passed  by  the  63rd  General  Assembly,  Laws 
of  Missouri  1945,  page  1450,  provides  that: 

"The  purchasing  agent  shall  purchase  all  supplies 
for  all  departments  of  the  state,  except  as  in 
this  act  otherwise  provided.  The  purchasing  agent 
shall  negotiate  all  leases  and  purchase  all  lands, 
except  for  such  departments  as  derive  their  power 
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to  acquire  lands  from  the  constitution  of  the 
state 

• In  the  case  of  White  v.  Jones,  177  S.W.  (2d)  603,  352  Mo. 

354,  the  state  purchasing  agent,  in  his  official  capacity,  was  sued 
for  breach  of  a lease  agreement  executed  by  his  predecessor  in 

office.  The  court,  at  l.c.  605,  stated: 

* 

"Section  14590,  R.  S.  1939,  Mo.  R.  S.  A.,  Sec. 

14590,  provides  that  the  state  purchasing  agent 

* shall  negotiate  all  leases  and  purchase  all 
lands,  except  for  such  departments  as  derive 
their  power  to  acquire  lands  from  the  Constitution 
of  the  state.*  We  think  it  apparent  that,  in 
executing  the  lease,  the  state  purchasing  agent 
acts  not  only  as  a state  officer,  but  for  and  on 
behalf  of  the  state  department  or  agency  for  whom 
the  lease  is  made.  In  this  case,  in  executing  the 
lease,  he  acted  with  and  on  behalf  of  the  Board  of 
managers  of  the  State  Eleemosynary  Institutions. 

It  is  further  apparent  from  Chapter  105,  supra, 
that  the  state  purchasing  agent  has  no  funds  out 
of  which  such  lease  rentals  may  be  paid,  but  that 
all  rentals  are  to  be  paid  from  the  appropriations 
of  the  departments  for  whom  the  leases  are  executed. 

* * *»* 

# 

Therefore,  since  the  Adjutant  General  has  no  constitutional 
power  to  acquire  lands,  Section  64,  supra,  is  applicable.  He  will 
be  required  tc  requisition  the  State  Purchasing  Agent  to  make  this 
purchase.  In  so  doing,  the  State  Purchasing  Agent  will  be  acting 
for  and  in  behalf  of  the  Adjutant  General,  the  funds  to  be  pro- 
vided out  of  the  appropriation  made  to  the  Adjutant  General  for 
this  purchase. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the  State 
Purchasing  Agent  is  the  proper  party  to  purchase  the  lot  and  build- 
ings for  which  money  was  appropriated  by  the  65th  General  Assembly 


Mr.  R,  L.  Groves 
Adjutant  General's  Office 


in  House  Bill  436,  Section  9*570,  for  the  use  of  the  Adjutant 
General  for  the  purpose  of  purchasing  said  lot  and  buildings. 


Respectfully  submitted, 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAtfWft 
Attorney/Gei 
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STATE  BOARD  OF  CHIROPRACTIC  EXAMINERS: 


State  Board  of  Chiropractic 
Examiners  not  authorized  to 
pay  investigator  from  the 
operating  fund  of  said 
Board . 


February  24,  1950 


Honorable  Vernon  H.  Grogan,  D.C. 

Treasurer 

State  Board  of  Chiropractic  Examiners 
413a  Court  Street 
Fulton,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"Is  it  within  the  jurisdiction  of  the  State 
Board  of  Chiropractic  Examiners  to  secure  a 
private  investigator  or  detective  to  obtain 
information  necessary  to  revoke  the  license 
of  a chiropractor  for  illegal  practices;  and, 
pay  said  investigator  or  detective  from  the 
operating  fund  of  said  board?" 

Section  10058,  R.S.  Mo.  1939,  states: 

"It  shall  be  the  duty  of  the  board  of  chiro- 
practic examiners  to  carefully  investigate  all 
"charges  of  immoral  or  illegal  actions  of  any- 
one to  whom  a license  to  practic  chiropractic 
in  this  state  has  been  issued.  Upon  complaint 
being  made  to  the  board  it  shall  investigate 
and  if  it  deems  probable  cause  exists  for  the 
complaint,  shall  furnish  a copy  of  the  com- 
plaint to  the  accused  by  registered  mail,  to- 
gether with  a notice  of  the  time  and  place 
for  the  hearing  of  same,  which  shall  not  be 
less  than  thirty  days  after  the  depositing  of 
said  communication  in  the  United  States  mail. 

The  accused  shall  have  an  opportunity  to  be 
heard  to  answer  such  charges  in  person,  or  by 
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attorney,  and  if  upon  such  hearing  it  shall  be 
proven  beyond  a reasonable  doubt  to  the  board, 
that  the  accused  is  guilty  of  such  immoral  or 
illegal  action,  or  is  addicted,  or  has  been  ad- 
dicted, during  a period  of  the  past  six  months 
to  the  use  of  narcotics,  drugs,  or  intoxicating 
liquors,  or  in  any  way  guilty  of  deception  or 
fraud  in  the  practice  of  chiropractic,  or  of 
shielding  anyone  in  immoral  practices,  criminal 
or  illegal  actions,  or  is  guilty  of  any  crim- 
inal or  illegal  actions,  the  board  shall  revoke 
his  license." 


(Underscoring  ours.) 

The  above  section  makes  it  the  duty  of  the  State  Board  of  Chi- 
ropractic Examiners  to  investigate  all  charges  of  immoral  or  illeg- 
al actions  of  anyone  to  whom  a license  to  practic  chiropractic  in 
this  State  has  been  issued.  The  question  here  is  whether  the  State 
Board  of  Chiropractic  Examiners,  in  pursuing  its  duty  set  forth  above, 
may  hire  a private  investigator  to  obtain  information  leading  up  to 
the  filing  of  charges  against  the  chiropractor  suspected  of  illegal 
and  immoral  practices,  and  pay  the  said  investigator  out  of  the  ap- 
propriation made  by  the  Legislature  to  the  Board. 

It  seems  appropriate  here  to  point  out  that  Section  10054,  R.S. 
Mo.  1939,  requires  that  certain  fees  are  to  be  paid  to  the  Board 
by  all  applications  for  a license  to  practice  chiropractic  in  this 
State,  and  that  Section  10057,  R.S.  Mo.  1939,  requires  a payment  of 
fees  to  the  Board  for  renewal  of  such  license  from  time  to  time. 
Section  10055,  R.S.  Mo.  1939,  states: 

"All  fees  shall  be  paid  in  advance  to  the  trea- 
surer of  the  board,  and  be  turned  in  to  the 
state  treasury,  the  first  of  each  and  every 
month,  to  the  credit  of  a fund  which  is  hereby 
appropriated  to  the  use  of  said  board  of  chi- 
ropractic examiners.  The  compensation  and  ex- 
penses of  the  members  and  officers  of  said  board 
shall  be  paid  out  of  such  fund,  upon  the  war- 
rant of  the  auditor  of  the  state  issued  upon  a 
requisition  and  signed  by  the  president  and  sec- 
retary of  said  board,  and  under  the  seal  of  said 
board.  On  December  31st  of  each  year,  all  of 
the  balance  of  said  fund  in  excess  of  $5,000.00 
shall  be  paid  to  the  state  school  fund  in  like 
manner . " 
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Out  of  this  fund  the  Legislature  appropriates  for  each  bien- 
nial period  a sum  of  money  to  defray  the  operating  expenses  of  the 
Board.  The  most  recent  appropriation  was  made  by  the  65th  General 
Assembly  by  House  Bill  No.  28,  for  the  period  from  July  1,  1949  to 
June  30,  1951.  Section  7.190  of  this  Bill  reads: 

"There  is  hereby  appropriated  out  of  the  State 
Treasury,  chargeable  to  the  State  Board  of  Chi- 
ropractic Examiners  Fund,  the  sum  of  Fourteen 
Thousand  Two  Hundred  Dollars  ($14,200.00)  for 
the  use  of  the  State  Board  of  Chiropractic  Ex- 
aminers for  the  payment  of  salaries,  wages  and 
per  diem  of  the  officers,  members  and  employ- 
ees; for  the  original  purchase  of  property; 
for  the  repair  and  replacement  of  property; 
and  for  the  operating  and  other  expenses,  for 
the  biennial  period  beginning  July  1,  1949 
and  ending  June  30,  1951,  as  follows: 

"Personal  Service: 

"The  salaries,  wages  and  per  diem  of  the 
Board  members,  secretary  and 
stenographer $8,000.00 

"Additions : 

"Original  purchase  of  educational  equip- 
ments, (books,  magazines,  book  cases) 
office  furniture  and  equipment,  and 
other  miscellaneous  equipment  . 100.00 

"Repairs  and  replacements: 

"Operative  equipment,  consisting  of  lab- 
oratory, scientific  and  testing  equip- 
ment, office  furniture  and  equipment, 
transportation  and  conveying  equip- 
ment, other  and  miscellaneous 
equipment  100.00 

"Operation : 

"General  expense,  including  communica- 
tion, printing,  binding,  travel 
within  and  without  the  state,  in- 
surance and  premiums  on  bonds,  rent 
and  other  general  expenses;  and  ma- 
terials and  supplies,  consisting  of 
stationery  and  office  supplies.  6,000.00 


"Total  out  of  State  Board  of 

Chiropractic  Examiners  Fund  . .$14,200.00" 
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We  have  now  to  answer  the  question  whether,  out  of  any  one  of 
the  above  items,  the  Board  would  be  justified  in  paying  out  money 
to  an  investigator. 

We  would  here  call  your  attention  to  Article  IV,  Section  23 
of  the  Constitution  of  Missouri,  1945,  which  states: 

"Every  appropriation  law  shall  distinctly  spec- 
ify the  amount  and  purpose  of  the  appropriation 
without  reference  to  any  other  law  to  fix  the 
amount  or  purpose." 

(Underscoring  ours.) 

In  view  of  this  explicit  constitutional  provision  above  quoted, 
to  the  effect  that  the  amount  and  purpose  of  any  appropriation  must 
be  distinctly  specified,  we  believe  that  it  follows  that  the  language 
and  terms  used  in  an  Appropriation  Act,  descriptive  of  the  purpose 
of  the  appropriation,  must  be  given  a specific  rather  than  a general 
construction.  In  other  words,  it  is  to  be  presumed  that  the  Legis- 
lature intended  the  descriptive  words  or  terms  used  to  amount  to  a 
designated  specification  of  the  purpose  for  which  the  money  is  ap- 
propriated, because  the  Constitution  requires  that  the  purpose  be 
distinctly  specified. 

Your  inquiry  involves  the  question  as  to  whether  or  not  the 
words  or  terms,  descriptive  of  the  purpose  for  which  the  money  in 
the  Appropriation  Act  under  consideration  is  appropriated,  are  broad 
enough  in  their  meaning  to  warrant  the  payment  therefrom  of  an  in- 
vestigator such  as  you  contemplate  hiring. 

This  necessitates  a review  of  the  Appropriation  Bill  under 
which  the  Board  of  Chiropractic  Examiners  will  operate  until  June  30, 
1951,  and  which  is  quoted  above. 

The  first  item  of  that  Appropriation  Bill  is  entitled  "Per- 
sonal Service,"  has  an  appropriation  of  Eight  Thousand  Dollars 
($8,000.00),  and  is  for  "The  salaries,  wages  and  per  diem  of  the 
Board  members,  secretary  and  stenographer."  Clearly,  the  salary 
of  an  investigator  could  not  be  paid  from  this  item. 

The  second  and  third  items,  each  with  an  appropriation  of  only 
One  Hundred  Dollars  ($100.00),  are  for  equipment  only. 

The  final  item,  of  Six  Thousand  Dollars  ($6,000.00),  is  marked 
"Operation",  and  reads: 
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"General  expenses,  including  communication, 
printing,  binding,  travel  within  and  without 
the  state,  insurance  and  premiums  on  bonds, 
rent  and  other  general  expenses;  and  materials 
and  supplies,  consisting  of  stationery  and 
office  supplies." 

We  do  not  believe  that  there  is  anything  in  this  item  which  would 
authorize  the  contemplated  expenditure  for  an  investigator. 

CONCLUSION 

It  is  the  conclusion  of  this  department  that  the  State  Board 
of  Chiropractic  Examiners  is  not  authorized  to  hire  a private  in- 
vestigator, to  be  paid  from  the  operating  fund  of  said  Board,  to 
obtain  information  necessary  to  the  revocation  of  the  license  of  a 
chiropractor  suspected  of  illegal  or  immoral  practices. 

Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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4 LOCATION  AND  ESTABLISHMENT  The  county  court  is  the  proper  forum  for 

OF  ROADS:  the  commencement  of  a proceeding  for  the 

location  and  establishment  of  a county 
public  road* 


May  5,  1950 


Honorable  Friend  B*  Greene 
Prosecuting  Attornoy 
Shannon  County 
Eminence,  Missouri 

Dear  Sir: 


We  have  your  recent  letter  in  which  you  request  an  opinion 
of  this  department,  which  request  reads  as  follows: 

"The  proper  form  in  which  to  file  petition 
for  the  location  and  establishment  of  County 
Public  Roads*" 


Section  81^.73,  R*3.A*  Mo.  1939#  is#  in  part,  as  follovra: 

"Applications  for  the  establishment  of  all  public 
roads,  shall  bo  made  by  petition  to  the  county 
court*  * * ■»" 


We  are  of  the  opinion  that  the  above  quoted  portion  of  said 
section  is  conclusive  on  the  question  presented  by  you  and  clearly 
shows  that  the  county  court  is  the  proper  forum  in  which  to  file 
a petition  for  tho  location  and  establishment  of  county  public 
roads* 


This  statute  was  so  construed  by  the  Supreme  Court  of  Missouri 
in  the  rocent  case  of  Lane  v.  Pankey,  221  S.W*2d.  195*  in  that 
case  a petition  had  been  filed  in  the  county  court  for  the  ostablis- 
rnent  of  a county  road  and  tho  county  court  was  about  to  assume 
jurisdiction  of  a condemnation  proceeding  for  the  purpose  of 
acquiring  some  right-of-way  required  for  said  road*  The  issue  in 
the  case  wa3  whether  or  not  the  establishment  of  a road  involved 
performance  of  a judicial  rather  than  of  an  administrative  function, 
and  it  was  contended  that  in  view  of  the  fact  that  under  Article 
VI,  Section  of  the  19 Constitution,  the  enumerated  powers  of 
the  county  court  are  purely  administrative  and  are  not  judicial, 
the  county  court  could  neither  establish  a road  nor  exercise 
jurisdiction  in  a condemnation  proceeding  for  the  acquisition  of 
right-of-way  therefor* 
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Hon.  Friend  B.  Greene 


The  Suprone  Court  hold  In  substance  that  the  mere  establishment 
of  a county  road  is  an  administrative  function  of  which  the  county 
court  has  jurisdiction  but  that  the  dote rroinat ion  of  the  amount  vhich 
constitutes  Just  compensation  for  a right-of-way  noeded  for  the  road 
is  a judicial  question  as  to  which  the  county  court  lacks  Juri sdict ion. 
The  following  is  a pertinent  quotation  from  the  opinion  of  the  court 
in  tho  above  cited  case! 

"*  ■»  *A  county  court  can  no  longor  adjudge  the 
compensation  to  be  paid  for  lands  to  be  taken 
for  road  purposes  nor  render  judgment  divesting 
title  from  the  owners  thereof.  But  such  court 
nay  take  all  statutory  steps  to  determine  the 
necessity,  location,  width  and  type  of  construction 
of  public  county  roads,  to  determine  whether  same 
shall  be  constructed  in  whole  or  in  part  at  county 
expense,  and,  when  title  has  been  legally 
acquired,  to  perform  the  administrative  functions 
of  supervising  the  construction  and  maintenance  of 
such  roads." 

It  is  clear  from  the  above  quoted  language  of  the  Supreme  Court 
that  the  above  quoted  portion  of  the  statute  is  held  by  the  Supreme 
Court  to  bo  in  full  foroe  and  effect  since  tho  adoption  of  the  19 k$ 
Constitution. 


CONCLUSION 


We  are  accordingly  of  the  opinion  that  the  county  court  is  the 
proper  forum  in  v/hich  to  file  a petition  for  the  location  and 
establishment  of  county  public  roads. 


Respectfully  submitted. 


APPROVED! 


SAMUEL  V,  WATSON 

Assistant  Attorney  General 
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TAXATION:  Property  of  state  not  subject  to  local  assessment 

LOCAL  ASSESSMENTS:  by  city  of  third  class  for  paving  of  street. 


August  24,  1950 


Mr.  R.  L.  Groves 
Plscal  Officer 
Adjutant  General's  Office 
Jefferson  City,  Missouri 

Dear  Mr.  Groves: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  of  this  department,  which  request  reads  as  follows: 

"This  office  has  been  presented  with  an 
assessment  bill  for  the  paving  of  street 
adjoining  a state-owned  armory. 

"It  Is  requested  this  office  be  advised 
whether,  under  existing  laws,  municipalities 
may  levy  benefit  assessments  on  state  property 
for  street  Improvements, 

"In  the  event  the  reply  Is  in  the  affirmative 
can  funds  appropriated  under  House  Bill  No. 

25#  Section  4.026-Personal  Services;  Additions; 

Repairs  and  Replacements,  or  Operations  be 
utilized  for  payment?" 

It  has  been  ascertained  that  the  Adjutant  General's  Office  has 
been  presented  with  an  assessment  bill  by  the  City  of  Kennett, 
Missouri,  for  the  paving  of  a street  adjoining  the  state-owned 

armory  within  the  city.  The  City  of  Kennett  Is  a city  of  the  third 

class.  The  question  then  Is  whether  or  not  an  assessment  bill 
levied  by  a third  class  city  against  property  owned  by  the  state 
for  the  paving  of  a street  adjoining  such  property  is  a valid 
assessment. 

The  constitutional  and  statutory  exemption  of  public  property 
from  the  burden  of  taxation  apply  only  to  general  taxation  and 
cannot  be  relied  upon  in  the  case  of  special  assessments  for  public 

Improvements.  A distinction  Is  made  between  taxes  for  local 

assessments  and  taxes  levied  for  general  public  purposes.  We  find 
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the  following  stated  by  the  court  In  the  case  of  Normandy  Consol. 
School  District  v.  Wellston  Sewer  District,  (Mo.  App.)  77  S.W. 

(2d)  477.  at  l.c.  478: 

"It  has  been  consistently  held  that  neither 
the  Constitution  (article  10,  Sec.  6,  Const. 

No.)  nor  the  statute  (section  9743,  R.S.  1929 
(Mo.  St.  Ann.  Sec.  9743,  p.  7863)},  both  of  which 
provide  for  the  exemption  of  certain  kinds  of 
property.  Including  publio  property,  from  tax- 
ation, purport  to  refer  to  or  Include  an  ex- 
emption from  special  assessments  for  local  Im- 
provements, and  that  It  Is  therefore  within 
the  legislative  power  and  will.  In  the  passage 
of  legislation  providing  for  the  making  oflocal, 
public  Improvements,  to  require  public 
property  benefited  by  the  improvement  to  pay 
Its  proportionate  share  of  the  expense  thereof. 

City  of  Clinton  v.  Henry  County,  115  Mo,  557, 

22  S.W.  494,  495,  37  Am.  St.  Rep.  415j  Thog- 
martin  v.  Nevada  School  Dlst.,  189  Mo.  App. 

10,  176  S.W.  473." 

In  City  of  Clinton  v.  Henry  County,  115  Mo.  557,  22  S.W.  494, 
the  court  held  at  l.c.  565: 

"The  question  whether  public  property,  such 
as  courthouse  property,  should  share  in  paying 
for  street  Improvements  Is  one  open  to  the  legis- 
lative will.  We  must  therefore  look  to  the 
statute  relating  to  cities  of  the  third  class 
to  see  what  the  legislature  has  declared  upon 
this  subject.  We  repeat  that  the  constitution, 
and  general  law  relating  to  exemption  from 
taxation,  have  no  bearing  upon  the  issue  of  law 
in  this  case.  The  question  is  one  of  delegated 
power,  and  not  of  exemption  from  taxation. 

Therefore,  we  must  look  to  the  statutes  which  authorize  cities 
of  the  third  class  to  levy  assessments  for  the  paving  of  streets  and 
determine  whether  or  not  authority  has  been  given  such  cities  to 
assess  state  property  for  such  local  Improvements.  Section  6987, 
R.S. Mo.  1939,  authorizes  cities  of  the  third  class  to  grade,  pave 
and  Improve  streets  and  alleys,  and  provides  that  the  cost  of  such 
shall  be  charged  against  the  lots  and  tracts  of  land  fronting  or 
abutting  on  such  streets  and  alleys. 

Section  6987  further  provides  that: 
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"*  * *A11  lands  owned  by  any  county  or  other 
political  or  municipal  subdivisions,  cemeteries 
and  railroad  rights  of  way,  fronting  or 
abutting  on  any  of  said  improvements  shall  be 
liable  for  their  proportionate  part  of  the 
cost  of  such  improvement,  and  tax  bills  shall 
be  issued  against  such  property  as  against 
other  property,  and  any  county,  city  or  other 
political  or  municipal  subdivision  that  shall 
own  any  such  property  shall  out  of  the  general 
revenue  funds  or  other  funds  pay  any  such  tax 
bill,  and  in  any  case  where  any  county,  city 
or  other  political  or  municipal  subdivision, 
cemetery  company  or  owners  or  railroad  company, 
shall  fail  to  pay  any  such  tax  bill,  the  owner 
or  holder  of  same  may  sue  such  county,  city  or 
other  political  or  municipal  subdivision, 
cemetery  company  or  owners  or  railroad  company 
on  such  tax  bill,  and  be  entitled  to  recover  a 
general  Judgment  against  such  county,  city  or 
other  political  or  municipal  subdivision, 

cemetery  company  or  owners  or  railroad  company. 

* * *" 

We  now  must  determine  whether  or  not  the  wording  of  Section 
6987,  supra,  "all  lands  owned  by  any  county  or  other  political  or 
municipal  subdivision, 11  include  property  owned  by  the  state. 

In  Normandy  Consol.  School  District  v.  Wellston  Sewer  District, 
supra,  the  court  further  held  at  l.c.478: 

"But  even  though  the  legislative  body  has 
the  unquestioned  power  to  require  public 
property  located  in  a benefit  district  to 
pay  its  proportionate  share  of  the  cost  of 
the  benefit,  yet  the  rule  is  that  public 
property,  which  is  made  use  of  as  an  integral 
part  of  government  in  the  exercise  of  a 
governmental  function,  is  nevertheless  to  be 
held  exempt  from  any  such  special  assessment 
unless  in  the  enactment  of  the  law  the  law- 
makers have  manifested  a clear  legislative 
intent  that  such  public  property  shall  be  subject 
to  the  assessment.  This  doctrine  traces  its 
ancestry  back  to  the  ancient  common-law 
principle  that  the  crown  was  not  to  be  bound 
by  any  statute,  the  words  of  which  restrained 
or  diminished  any  of  his  rights  or  interests, 
unless  he  was  specially  named  therein;  and  the 
theory  of  the  modernized  restatement  of  the 
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principle  is  that  to  require  public  funds 
to  be  paid  out  for  taxes  would  necessarily 
divert  such  funds  from  the  true  public  use 
which  they  are  otherwise  designed  to  serve. 

And  of  course,  if  a clear  expression  of 
legislative  Intent  is  to  be  required  as  the 
basis  for  the  enforcement  of  special  tax 
bills  against  public  property  strictly 
devoted  to  public  use,  then  mere  general 
language  in  a statute  will  not  suffice  to 
warrant  such  assessment,  and  public  property 
will  not  be  held  Included  within  the  scope 
of  any  such  statute  unless  by  express  enact- 
ment or  clear  implication.  City  of  Clinton 
v.  Henry  County,  supra;  City  of  Edina,  etc., 
v.  School  Dist.,  etc.,  supra;  City  of  St. 

Louis  v.  Brown,  155  Mo.  545,  56  S.W.  298; 

State  ex  rel.  v.  School  Dist.  of  Kansas  City, 
supra;  Thogmartln  v.  Nevada  School  Dist., 
supra." 

We  fall  to  see  where  state  property  is  by  express  enactment 
or  clear  implication  Included  in  "all  lands  owned  by  any  county 
or  other  political  or  municipal  subdivision"  which  Section  6987 
provides  shall  be  subject  to  local  assessments.  The  state  is 
no  "municipal  subdivision,"  nor  is  it  included  as  an  "other 
political  subdivision."  The  state,  in  the  enactment  of  its 
statutes,  acts  in  its  sovereign  capacity  as  a political  entity 
and  while  acting  as  such  cannot  be  considered  a political  sub- 
division in  its  legislation. 

Article  X of  the  Constitution  of  1945  is  the  article  providing 
for  taxation.  Section  1 of  this  Article  distinguishes  between  the 
taxing  power  exercised  by  the  General  Assembly  for  state  purposes 
and  by  counties  and  otherpo lit leal  subdivisions  for  local  purposes. 
Section  6 treats  of  the  property  of  "the  state,  counties  and  other 
political  subdivisions,"  Section  15,  in  defining  "other  political 
subdivision,"  does  not  include  the  state  within  its  definition. 

Section  5 of  an  Act  of  the  63rd  General  Assembly  found  in 
Laws  Missouri  1945,  page  1800,  exempts  from  taxation  for  state, 
county  or  local  purposes,  "First,  lands  and  other  property  belonging 
to  the  state;  Second,  lands  and  other  property  belonging  to  any 
city,  county  or  other  political  Subdivision  in  this  state." 

In  view  of  the  above,  it  is  cur  opinion  that  the  legislature. 
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has  failed  either  by  express  enactment  or  clear  Implication  to 
Include  property  owned  by  the  state  among  that  public  property 
made  liable  for  local  assessment  by  Section  6987, 

The  necessity  of  answering  the  second  question  presented 
In  your  request  disappears  by  reason  of  the  answer  to  your 
principal  Inquiry, 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  cities  of 
the  third  class  have  no authority  to  levy  assessment  bills  for  the 
paving  of  streets  against  lots  or  tracts  of  land  owned  by  the 
state. 

Respectfully  submitted. 


RICHARD  H.  VOSS 
Assistant  Attorney  General 

APPROVED: 


j.  i.imDB — 
Attorney  General 


ADJUTANT  GENERAL  ) 
APPROPRIATIONS  ) 
MUNICIPALITIES  ) 


Since  third  class  city  has  no  authority  to  levy- 
assessment  against  state-owned  armory  for  paving 
a street,  Adjutant  General  cannot  pay  or  contri- 
bute a proportionate  part  of  the  cost  of  same. 


October  23,  1950 


V 


Mr.  R.  L.  Groves 
Fiscal  Officer 
Adjutant  General *s  Office 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  recent  request  for  an  official 
opinion  of  this  department  which  reads  in  part  as  follows: 

"Reference  is  made  to  vour  opinion  rendered 
to  this  office  dated  2l±  August  1950,  rela- 
tive to  tax  assessment  for  paving  of  street 
adjoining  armory  at  Kennott,  in  reply  to 
our  letter  dated  l\.  August  1950. 
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"*The  question  that  Is  not  decided  Is 
whether  you  (the  Adjutant  General),  from 
your  (his)  appropriation  for  repairs  and 
replacements  under  Secs.  1^.026  and  9*570a 
of  the  appropriation  acts  of  the  65th 
General  Assembly,  can  pave  one-half  of  the 
street  abutting  a state  armory  or  contri- 
bute a proportionate  part  to  the  paving 
of  a street  which  serves  as  an  ingress  and 
egress  to  a state  armory.*" 

This  department  has  held  in  an  official  opinion  addressed 
to  you  under  date  of  August  2 Ij.,  1950,  that  the  assessment  bill 
presented  to  the  Adjutant  General *s  Office  for  the  paving  of  a 
street  adjoining  the  state-owned  armory  in  the  City  of  Kennett, 
Missouri*  was  invalid*  as  cities  of  the  third  class  have  not 
been  given  the  authority  to  levy  assessment  bills  for  the  paving 
of  streets  against  lots  or  tracts  of  land  owned  by  the  state. 

The  question  now  presented  is  whether  or  not  the  Adjutant 
Goneral*  from  his  general  appropriations  for  repairs  or  replace- 
ments, can  voluntarily  contribute  or  pay  a proportionate  part 
of  the  cost  of  said  paving. 

It  is  fundamental  that  appropriations  may  be  expended 
only  as  authorized  by  law.  No  constitutional  or  statutory 
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provision  can  be  found  which  authorizes  the  Adjutant  General 
to  contribute  a proportionate  part  of  the  cost  of  paving  a 
street  adjoining  a state-owned  armory,  and  such  payment  would 
constitute  a contribution  as  cities  of  the  third  class  are 
without  authority  to  assess  state-owned  property  for  paving 
a street  adjoining  same. 

The  general  appropriations  for  repairs  and  replacements 
can  be  utilized  only  for  the  payment  of  authorized  repairs  and 
replacements,  and  such  appropriations  cannot  be  considered 
authority  to  expend  same  for  an  invalid  assessment.  There  is 
no  authority  elsewhere  authorizing  such  expenditure,  and  the 
appropriation  statutes  themselves  cannot  furnish  suoh  authority. 
An  attempt  to  furnish  such  authority  therein  would  be  an  attempt 
to  include  general  legislation  in  an  appropriation  bill,  which 
would  be  unconstitutional  and  void.  It  was  so  held  in  the  case 
of  State  ex  rel.  v.  Canada,  113  S.W.  (2d)  7&3«  3l+2  Mo.  121,  at 
l.c.  790* 


n * *•  * Legislation  of  a general  character 
cannot  be  included  in  an  appropriation  bill. 

To  do  so  would  violate  section  28  of  arti- 
cle lj.  of  the  Constitution,  which  provides 
that  no  bill  shall  contain  more  than  one 
subject  which  shall  be  clearly  expressed 
in  its  title.  There  is  no  question  but 
what  the  mere  appropriation  of  money  and 
the  amendment  of  section  9&22,  a general 
statute  granting  certain  authority  to  the 
board  of  curators,  are  two  different  and 
separate  subjects,  State  ex  rel.  Davis  v. 

Smith,  335  Mo.  1069,  75  S.W.  2d  828;  State 
ox  rel.  Hueller  v.  Thompson,  316  Mo.  272, 

289  S.W.  338.  * * * " 

One  might  consider  that,  as  a matter  of  fairness,  this 
bill  should  be  paid.  However,  this  is  a matter  for  the  Legis- 
lature, as  the  court  has  pointed  out  in  the  case  of  City  of 
Clinton  v.  Henry  County,  115  Mo.  557>  22  S.W.  at  X«o*  571* 

" * * * The  property  here  in  question  is 
strictly  public  property,  and  on  well 
settled  principles  of  law  cannot  be  held 
liable  for  these  local  improvement  assess- 
ments until  the  legislature  so  says  in 
clear  terms  or  by  necessary  implication, 
and  that  it  has  not  done  by  the  statute 
relating  to  cities  of  the  third  class. 
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"There  Is  much  merit  in  the  argument  that 
the  public,  the  beneficial  owner  of  the 
courthouse  property,  ought,  as  a matter 
of  fairness,  to  bear  a part  of  the  cost 
of  improving  the  streets,  but  the  argument 
addresses  itself  to  the  legislature.  Courts 
must  declare  the  law  as  they  find  it." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
since  cities  of  the  third  class  are  without  authority  to  levy 
assessment  bills  for  the  paving  of  streets  against  lots  or 
tracts  of  land  owned  by  the  state,  the  Adjutant  General  may 
not,  from  his  general  appropriations  for  repairs  and  replace- 
ments, pay  or  contribute  a proportionate  share  of  the  cost  of 
paving  a street  adjoining  a state-owned  armory  within  such  a 
city. 


Respectfully  submitted. 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


APPROVED s 


Attorney  General 
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PROBATE  COURTS: 


A probate  court  of  a fourth  class  county 
has  no  jurisdiction  and  authority  over 
the  case  and  cannot  commit  an  indigent 
nervous  person  who  is  not  insane  to  a 
state  hospital  for  treatment. 


' 

i 


January  16,  1950 

j-Jli'-'/'o 


Bon.  ttl,  L.  Halbrook, 

Judge  of  Probate  and  l>ia  istraue  Courts 
Dent  Comity, 

Sale,  Missouri 

Dear  Sir: 


9 


This  is  to  acknowled,  e receipt  of  your  recent  request 
for  a legal  opinion  of  this  department  which  reads  as  follows: 


"I  would  appreciate  an  opinion  on  the 
following  question:  Has  the  . robate 
Court  of  a fourth  class  county  the 
authority  to  admit  a nervous  person  to 
a State  Hospital  for  treatment  as  a 
County  patient ? If  so  what  would  be 
the  procedure  to  commit  such  person? 

eceipt  is  also  acknowledged  of  your  letter  of  December  27, 
19^9,  In  which  the  statement  is  made  that  you  wish  to  ake  it 
clear  that  the  opinion  request  was  for  an  interpretation  of  the 
meaning  of  Sections  1 and  2,  page  913,  Laws  of  i9^-5»  with 
reference  to  whether  it  is  the  duty  of  tho  probate  court  or  of 
the  county  court  to  commit  nervous  persons  who  are  not  insane 
to  the  state  hospitals  for  treatment. 


Said  Sections  1 and  2,  Laws  of  191+5,  read  as  follows: 


Section  1.  "The  state  hospitals  at 
St,  Joseph,  Fulton,  Farmington  and 
Nevada  aro  hereby  authorized  to  give 
treatments,  or  injections  of  serum  to 
citizens  of  this  state  who  may  be 
suffering  from  nervous  or  mental  diseases, 
but  who  do  not  need  hospitalization." 

Section  2.  "All  persons  appearing  for  such 
treatments  at  the  above  mentioned  hospitals, 
financially  able  to,  shall  pay  a fee  not  to 
exceud  the  sum  of  five  dollars  for  each 
treatment,  or  injection  of  serum,  but  if 
such  person  needing  such  treatment  is  an 
indigent  resident  of  this  state,  upon  the 
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producing  by  said  indigent  person  of  a 
certificate  of  the  county  court,  or 
proper  authority  of  the  City  of  St.  Louis., 
said  treatments  and  serums  shall  be  given 
free  of  charge  to  such  person. " 

In  attempting  to  answer  your  inquiry  it  is  necessary 
that  we  determine  what  the  intention  of  the  legislature  was 
in  the  enactment  of  the  statute.  In  the  case  of  State  vs. 
Schult,  ll^  SW  (2d)  l.c.  1|89»  the  court  laid  down  a very  good 
rule  for  the  interpretation  of  statutes  and  the  intention  the 
legislature  must  have  had  in  their  enactment,  the  court  said: 

"The  rule  18  wall  settled  in  this  state, 
in  accordance  with  a long  line  of  decisions, 
that  the  legislative  intent  must  be  determined 
from  the  statute  as  a whole,  and  all  of  its 
provisions  harmonised  if  reasonably  possible. 

<•  * « An  act  of  the  legislature  cannot  be 
nullified  for  uncertainty  if  it  is  susceptible 
of  any  reasonable  interoretation;  * * *" 

Applying  this  rule  to  the  interpretation  of  the  provisions 
of  Sections  1 and  2,  supra,  we  find  that  it  is  the  intention  of 
the  legislature,  particularly  in  Section  1,  to  provide  a means 
for  treatment  of  certain  nervoua  citizens  of  the  state.  Such 
treatments  are  for  those  persons  suffering  from  nervous  dis- 
orders who  are  not  insane  and  who  do  not  need  to  be  confined  in 
the  state  hospitals.  However  they  do  need  to  have  treatment  and 
injections  of  serums  for  their  nervoua  conditions,  and  since  the 
state  hospitals  were  well  staffed  \ ith  physicians  who  were 
specialists  on  all  kinds  of  nervous  diseases  and  the  state 
hospitals  we.-e  well  equipped  for  patients  of  this  type,  it  seems 
that  the  legislature  quite  lo;  ically  provided  that  such  nervoua 
citizens  should  receive  the  treatments  and  injections  of  serums 
at  the  state  hospitals  mentioned  in  Section  1. 

Applying  the  rule  of  interpretation  noted  above  further, 
Section  2 indicates  that  the  legislature  intended  that  those  who 
were  eligible  to  receive  the  treatments  mentioned  in  Section  1 
were  to  receive  then  voluntarily  and  that  it  was  not  the  in- 
tention of  the  legislature  by  legal  authority  to  require  any 
person  to  take  such  treatment  against  his  will.  Said  section 
specifically  rovides  in  part,  "All  oersons  appearing  for  such 
treatments  at  the  o»bove  mentioned  hospitals,  «•  •*  " 


Hon,  W.  L.  Holbrook 


Ho  reference  la  made  In  the  act  to  the  probate  court 
having* Jurisdiction  of  a natter  in  which  it  la  alleged  that 
a named  resident  of  the  county  la  nervous,  but  not  insane,  la 
in  need  of  troatment  but  not  hospitalisation  at  one  of  the 
state  hospitals  and  that  upon  a proper  hearing  the  court  may 
commit  such  person  to  one  of  said  hospitals  for  treatment. 

In  the  case  of  In  re  Moore's  Guardianship,  ll|.8  S.W.  (2d) 
ll6,  the  St.  Louis  Court  of  Appeals  held  that  a probate  court 
is  a ncourt  of  limited  Jurisdiction,"  and  'ossosses  no  greater 
powers  than  those  conferred  upon  it  by  statute,  and  that  the 
court  can  exercise  its  Jurisdiction  in  the  manner  provided  by 
statute. 

The  only  statute  we  have  been  able  to  find  that  authorizes 
the  probate  court  to  commit  any  oerson  to  a state  hospital  at 
the  expense  of  the  county  is  Section  9326,  page  907#  Laws  of 
1945#  which  provides  in  part  as  follows: 

"The  probate  courts  of  the  several  counties  shall 
have  power  to  send  to  a state  hospital  such  of 
t .e  insane  poor  of  their  respective  counties  as 
may  be  entitled  to  admission  thereto.*  * 

Section  9335  of  the  same  Act  also  provides: 

"For  the  admission  of  insane  poor  persons 
the  following  proceedings  shall  be  had:  * # *" 

This  section  sets  forth  the  procedure  in  detail  that  must  be 
followed  in  those  cases  where  it  is  sought  to  have  insane  persons 
admitted  to  the  state  hospitals. 

It  has  been  previously  noted  that  Lections  1 and  2 of  the 
I9I4.5  Laws  r.ake  no  provisions  for  the  commitment  of  a nervous 
person  who  is  not  insane  to  a state  hospital  and  that  no  procedure 
for  such  com  ltment  is  provided  by  said  sections.  <e  are  also 
unable  to  find  any  other  statutes  authorizing  such  a procedure 
and  since  the  Jurisdiction  of  t jo  probate  court  nay  only  extend  to 
those  matters  provided  by  statute  and  in  the  absence  of  such 
statutes  wo  conclude  that  the  probate  court  has  no  Jurisdiction 
over  tils  class  of  cases  and  Has  no  legal  authority  to  commit  such 
a nervoua  person  to  a state  hospital. 

Your  last  letter  makes  Inquiry  as  to  whether  or  not  it  is 
the  duty  of  the  probate  court  or  of  the  county  court,  under  the 
provisions  of  Sections  1 and  2,  Laws  of  194-5#  supra,  to  commit 
nervous  persons  who  are  not  insane  to  a state  hospital  for  treatment. 
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We  have  previously  stated  that  it  is  not  the  duty  of 
the  probate  court  to  commit  such  persons  and  we  shall  now 
consider  whether  or  not  this  class  of  cases  nroperly  comes 
within  the  jurisdiction  of  the  county  court  and  under  what 
circumstances,  if  any,  it  becomes  the  duty  of  the  county  court 
to  commit  such  persons  to  the  state  hospitals. 

Since  the  adoption  of  the  t isnouri  Constitution  of  19^5 
the  general  Jurisdiction  of  a county  cou*t  lias  become  more 
limited  than  formerly.  In  the  casos  of  radford  vs*  helps 
County,  ZLO  S*  (2d)  99^  and  ex  rel  howats  vs.  Arnold,  3p6  Ko. 

66l,  it  was  held  that  county  courts  are  no  longer  courts  in 
a juridical  sense  but  are  ministerial  bodies  mana  in,  the 
county's  business. 

In  the  handlin  of  the  county’s  business,  it  has  always 
beon  the  duty  f the  county  court  to  provide  for  the  indigent 
persons  residing  within  the  territorial  limits  of  the  county. 

The  duties  of  the  county  court  in  this  respect  have  not  been 
changed  by  the  provisions  of  the  new  constitution,  newly  en- 
acted statutes,  or  recent  court  decisions.  Sections  9590  to 
9607  Mo.  R.S.A.  1939>  Inclusive,  provide  what  the  duties  of 
the  county  court  are  with  reference  to  the  provision  and  main- 
tenance of  such  poor  persons. 

Y.'e  are  unable  to  find  any  section  of  the  statutes  dealing 
with  the  duties  of  the  county  court  with  reference  to  the  oro- 
vlaion  and  maintenance  of  the  ooor  persons  of  the  county  or  of 
any  other  statutes  that  make  It  the  duty  of  ths  county  court  to 
hear  and  determine  cases  of  the  class  mentioned  in  your  letter 
and  under  proper  circumstances  to  commit  such  indigent  nervous 
persons  who  are  not  insane  to  a state  hospital  for  treatment. 

In  the  absence  of  such  statutory  authority  the  county  court 
lacks  the  cower  to  do  this  and  our  answer  to  your  last  inquiry 
is  that  it  is  not  the  duty  of  the  county  court  and  that  the 
county  court  has  no  authority  to  commit  a nervous  person  who 
is  not  insane  and  who  does  not  need  hospftallzation  to  a state 
hospital  where  he  may  be  given  the  proper  medical  treatment  for 
his  nervous  condition. 

It  is  our  further  opinion  that  while  the  county  court  has 
no  Jurisdiction  of  the  matters  noted  above,  it  does  havo  juris- 
diction to  conduct  hearings  in  order  to  determine  whether  nervous 
persons  soaking  treatment,  or  injections  of  serums  for  their 
nervous  conditions  are  indigent  residents  of  the  state.  The 
Jurisdiction  of  the  court  in  conducting  the  hearings  is  limited 
to  the  determination  of  those  facts  only.  If  the  court  finds  that 
a nervous  person  seeking  a dmis:  ion  to  a state  hospital  is  in  fact 
an  Indigent  resident  of  the  state  It  snail  issue  a certificate 
evidencing  such  finding  to  such  indigent  nervous  person.  Upon 
the  presentation  of  said  certificate  to  thoso  in  charge  of  the 
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state  hospital  to  which  such  nervous  oerson  nay  appear,  he 
shall  be  given  the  treatments  or  the  injections  of  serums 
mentioned  in  Sections  1 and  2,  supra,  without  charge  to  him- 
self. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
neither  a probate  court  or  a count/  court  has  any  jurisdiction 
over  a matter  wherein  it  Is  alleged  that  a nervous  person  who 
is  not  insane  is  In  need  of  treatment  or  injections  of  serums 
at  a state  hospital  and  In  which  it  is  sought  to  have  the 
court  to  commit  such  person  to  such  hospital.  That  no  pro- 
cedure is  provided  and  neither  of  said  courts  have  authority 
to  commit  a nervous  person  to  a state  hospital  for  treatment 
under  the  provisions  of  Sections  1 and  2,  page  913i  Laws  of 
19^5.  That  said  sections  authorize  and  the  county  court  has 
jurisdiction  and  may  determine  whether  a nervous  person  who 
is  not  insane  and  is  not  in  need  of  hospitalization  but  is  re- 
questing treatment  for  his  condition  at  a state  hospital  Is  an 
indigent  resident  of  the  state.  Upon  a f indin;  that  such 
person  is  an  indigent  resident  of  the  state,  the  court  shall 
issue  its  certificate  of  such  findin  s to  such  nervous  person. 
That  upon  a -presentation  of  such  certificate  at  one  of  the  state 
hospitals  mentioned  in  Section  1 to  which  such  nervous  Indigent 
person  nay  appear,  he  shall  be  ivon  treatments  or  injections 
for  his  nervous  condition  without  charge  to  himself. 

Respectfully  submitted, 


PAUL  H.  CHITWOOD, 

Assistant  Attorney  General 


AP,  ROViiD; 


J.  ...  TAYLOR, 
Attorney  General 
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PROBATE  JUDGE: 


A probate  judge  may  not  collect 
fees  for  hearing  and  determining 
inheritance  tax  matters.  Probate 
judges  no  longer  have  the  power 
to  solemnize  marriages. 


June  9,  1950 


Mr.  Sam  Hackney 
Probate  Judge  of  Barton  County 
Lamar,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"I  wish  an  opinion  on  the  following  matter 
involving  two  sections  of  the  statutes  in 
which  there  seems  to  be  a conflict: 

"'Section  13404  as  last  amended  Laws  1947, 
volume  2,  page  356,  provides  that  in  counties 
having  30,000  inhabitants  or  less  the  probate 
judge  or  clerk  shall,  at  the  end  of  each  month, 
file  with  the  director  of  revenue  a written  report 
verified  by  affidavit,  showing  all  fees  collected 
during  such  month  and  the  same  shall  be  paid  over 
to  the  director  of  revenue  to  be  deposited  by  him 
with  the  state  treasurer  in  the  "magistrate  fund". 

"'Section  13404A  as  amended  Laws  1943,  page  868, 
provides  that  all  probate  judges  in  counties  of 
less  than  19,000  inhabitants  shall,  at  the  end 
of  each  month,  make  and  file  with  the  county 
clerk  a report  of  all  fees  actually  collected 
by  him  or  his  clerk  during  the  month  except  fees 
earned  and  collected  for  the  solemnization  of 
marriages  and  the  hearing  and  determining  of 
inheritance  tax  matters,  together  with  a report 
of  all  such  fees  earned  during  the  month  but  not 
yet  collected,  and  he  shall,  at  the  end  of  each 
month,  pay  over  to  the  county  treasurer  all  monies 
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collected  by  him  or  his  clerk,  taking  duplicate 
receipts  therefor. ' 

"The  conflict  between  these  two  sections  is 
apparent.  Section  1340 4A  seems  to  say  that  the 
probate  judge  may  withhold  fees  for  solemnizing 
marriages  and  fees  for  hearing  and  determining 
inheritance  tax  matters,  which  would  be  the  2 1/2% 
of  tax  assessed.  Section  13404  makes  no  exception 
but  requires  that  all  fees  be  reported  to  and  paid 
over  to  the  director  of  revenue. 

"Now  I wish  to  know  which  one  of  these  two  Sections 
applies  to  me.  (Barton  County  has  less  than  19,000 
population.)  As  there  is  an  apparent  conflict  be- 
tween 13404  as  last  amended  in  1947  and  13404A  as 
last  amended  in  1943,  I wish  to  know  whether  I may 
withhold  fees  for  hearing  and  determining  inheritance 
tax  matters  and  for  solemnizing  marriages,  or  whether 
these  fees  should  all  be  paid  over  to  the  Director 
of  Revenue . " 

Section  13404a,  referred  to  by  you  above,  was  repealed  by 
Senate  Bill  No.1  1143,  of  the  65th  General  Assembly.  Section  13404, 
referred  to  by  you  above,  states  in  regard  to  fees  for  inheritance 
tax  matters : 


"For  supervising  all  estate  in  each  court 
and  having  appraised  such  of  said  estates  as 
may  be  liable  for  taxes  under  the  state  in- 
heritance tax  law,  in  addition  to  the  fees 
applicable  as  hereinbefore  provided,  a fee 
of  two  and  one-half  cent  of  all  such  inheri- 
tance taxes  finally  assessed  and  paid  on 
property  assessed  through  the  respective 
courts  shall  be  charged,  the  same  to  be 
collected  by  said  judges  from  the  person  whose 
duty  it  is  to  pay  such  tax:  Provided , in  all 
estates  in  which  the  state  treasurer  (director  of 
revenue)  or  the  executor,  administrator  or 
trustee  in  charge  thereof,  shall  be  required 
under  the  provisions  of  the  inheritance  tax 
law  to  refund  to  the  person  entitled  thereto 
any  inheritance  tax  collected  by  them,  the 
state  or  county  receiving  same  shall  refund 
to  the  person  entitled  thereto  out  of  the 
two  and  one-half  per  cent  fee  on  such  tax 
the  proportional  part  thereof  to  which  any 
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such  person  may  be  entitled  to  a refund. 

* * * 

"In  counties  now  or  hereafter  having  30,000 
inhabitants  or  less,  the  judge  or  clerk  of 
the  court  shall,  at  the  end  of  each  month, 
file  with  the  director  of  revenue  a written 
report,  verified  by  his  affidavit  specifying 
the  name  and  court  number  of  each  estate  in 
which  fees  were  paid  during  such  month  and  at 
the  same  time  pay  over  to  the  director  of  revenue, 
to  be  deposited  by  him  with  the  state  treasurer 
in  the  'magistrate  fund,'  all  money  collected  by 
him  or  his  clerk  as  fees,  taking  two  receipts 
therefor,  one  of  which  he  shall  immediately  file 
with  the  state  treasurer.  * * *" 

From  the  above  quoted  portion  of  Section  13404,  Laws  Missouri 
1947,  it  is  clear  that  a probate  judge  may  not  retain  fees  earned  and 
collected  by  him  for  determining  inheritance  tax  matters. 

In  regard  to  retaining  fees  for  solemnizing  marriages  we  direct 
your  attention  to  Laws  of  Missouri  1945,  page  1145,  (now  Section 
3363,  Mo.R.S.A.  Pocket  Part,  1939)  which  states: 

"Marriages  may  be  solemnized  by  any  licensed  or 
ordained  preacher  of  the  gospel,  who  is  a citizen 
of  the  United  States,  or  who  is  a resident  of  this 
state  and  a pastor  of  any  church  in  this  state,  or  by 
any  judge  of  a court  of  record,  except  judges  of  the 
probate  courts . " 

Since  a probate  judge  has,  since  1945,  been  unable  to  perform  a 
marriage  ceremony,  the  question  of  fees  does  not  arise. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a probate  judge  may 
not  collect  fees  for  hearing  and  determining  inheritance  tax  matters. 
Probate  judges  no  longer  have  the  power  to  solemnize  marriages. 

Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  Taylor 
Attorney  General 
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EXPERT  WITNESSES:  A prosecuting  attorney  in  a third  class  county 

operating  under  the  county  budget  law  may  include 
in  his  estimated  budget  of  expenditures  an  item 
for  the  payment  to  proposed  expert  witnesses  for 
work  necessary  to  be  done  by  them  before  testifying 
on  behalf  of  the  Btate  in  criminal  cases. 

January  20,  1950 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion  on  the  following  matter: 

"Does  the  prosecuting  attorney  of  a third 
class  county  (operating  under  the  County 
Budget  Law)  have  the  authority  to  place  in 
his  budget  an  estimate  of  fee3  for  possible 
expert  witnesses  which  he  may  need  in  the 
prosecution  of  criminal  cases?" 

On  January  24,  1949#  this  department  rendered  an  opinion 
holding  that: 

"A  state  witness,  testifying  as  an  expert 
witness,  can  only  claim  the  ordinary  witness 
fee,  and  cannot  refuse  to  give  testimony 
because  he  has  not  previously  been  tendered 
a fee  as  an  expert  witness." 

The  cases  cited  in  this  opinion  (a  copy  of  which  is  enclosed) 
hold  that  an  expert  witness  can  only  receive  the  ordinary  witness 
fee  for  testifying,  even  though  his  testimony  is  in  part  or  in 
whole  in  that  field  in  which  he  is  an  expert.  However,  it  will 
be  observed  that  these  cases  also  hold  that  such  an  expert 
witness  cannot  be  required  to  do  any  work  in  his  field  prior 
to  testifying  in  order  to  better  qualify  him  to  testify,  unless 
he  is  tendered  compensation  in  addition  to  the  regular  witness 
fee  for  so  doing.  This  is  also  the  holding  of  the  court  in  the 
case  of  Barnes  v.  Boatmen's  National  Bank  of  St.  Louis,  Missouri, 
156  S.W.(2d)  597*  The  law  upon  this  point  may  be  considered  to 
be  well  settled. 

The  next  question,  therefore,  which  we  must  answer  is, 
whether  a county  of  the  third  class,  operating  under  the  County 
Budget  Law,  may  spend  county  funds  to  pay  a proposed  witness  for 
doing  work  prior  to  testifying  in  order  to  prepare  himself  to 
testify  as  an  expert  state  witness? 
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Upon  this  question  wo  have  not  been  able  to  find,  and  do  not 
believe  that  there  are,  any  Missouri  cases  directly  In  point,  .e 
T.tust,  therefore,  look  to  the  general  yrant  of  power  yiven  to  county 
courts  under  the  County  budget  Law,  and  try  to  determine  whether 
it  is  sufficiently  broad  to  enable  the  court  to  make  such  an 
expenditure • 

Section  109li;-,  ”0.  H.C.-i • 1939*  states: 

’The  court  shall  shov  the  estimated  expenditures 
for  the  y<  ur  by  classes  uc  follows: 

"Cluss  1.  Care  of  paupers  declared  by  lawful 
authority  to  be  insane  (in  state  .os.  i^r.ls). 


"Class  2.  f ripen se  of  conductin'  circuit  court  uid 
elections,  not  to  include  the  salary  of  any  officer 
or  employe a on  a y urly  salary  nor  do out y or 
a sistcuit  of  any  kind  whatever  t iouyh  on 
irregular  time,  such  shall  be  estimated  for 
imder  class  four.  Clas3  2 shall  Include  pay  of 
jurors,  i tries  sc  s If  ro  erly  paid  by  t’10 
comity,  and  other  incidental  court  costa,  ay 
of  judjes  and  clerks  of  elections  and  all  other 
expense  of  elections  charjuublo  a jainst  she 
county.  This  estimate  shall  not  be  lcs^  than 
last  preceding  even  year  in  oven  years  and  last 
ri  ccdin  odd  j‘,  c<.r  in  oed  numbered  years. 


M Class  3.  kepair,  upkeep  and  construction  of 
roads  and  bridje3  on  other  than  state  uijhways 
and  not  in  any  special  ro^  district.  List 
roads  <ur  brid;e3  to  be  constructed. 

’’Class  i...  fay  or  su’.arlcc  of  officers  .mu  office 
expense.  List  e_ch  of  ice  separately  and  the 
deputy  '.re  soma.  tely. 


’*  (fount  j clerk  shall 
county  court  hut  his 
t ie  court. 


_ repart  estinaxo  for  the 
fa’luri  doe 3 not  excuse 


’’Class  S’.  Contin  :cut  t.nd  emergency  c..  ease. — 
he  county  court  .ay  transfer  any  surplus  funds 
rom  clues  1,2,3*  and  to  class  > to  bo  used 
as  contingent  a »c  emergency  expenses.  Purposos, 
for  which  the  court  proposes  the  fun  's  in  this 
c lus3  su.ll  be  uccsd,  s mil  a*.  shown. 
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C.i. 


"Cla33  6.  ..mount  available  for  all  ocher 
expenses  after  all  prior  classes  ..uvo  boon 
provided  for.  'Io  expense  u.  be  Incurred 
In  thi 3 class  until  all  t x rlor  classes 
ave  boon  provided  ;'or.  To  warrant  nay  be 
Issued  for  an/  expense  In  clus3  o unless 
t iorc  1 s an  actual  cas  . balance  In  tlio 
coonty  treasury  to  >a y -11  rlor  classes 
dor  the  entire  current  y -r  -nd  also  any 
’..arrant  issued  on  class  cL::.  11  o e::;  enso 

shall  bo  allowed  unde;-  cluss  six  If  any 
warrant  drawn  will  go  to  protest:  Provided, 
howev.  r,  if  necessary  to  'ay  c la Ins  arising 
in  ,'i'ior  classes  war:  aits  nay  be  Jravm  on 
-nticiputod  runt  In  class  sit:  und  such 
warrants  to  pay  >r Lor  class  claims  shall 
' be  treated  as  part  of  sue’:  prior  funds, 
dor  nay  any  warrant  be  drawn  or  any  obli- 
y.tion  bo  incurred  In  class  six  until  all 
outstanding  lawful  warrants  for  prior 
ye-.ro  snail  have  been  paid,  fhe  court 
snail  show  on  the  budget  estimate  the 
purpose  for  v:  ich  any  funis  anticipated 
us  available  in  this  class  shall  be  used.'’ 

It  will  be  observed  that  In  Cluss  1*.  above  the  statenent  is 
nude  that : 

n Pay  or  salaries  of  officers  and  office 
oxponso . List  oact  office  separately  and 
the  deputy  hire  separately.'1 

It  seems  to  us  tnat  under  this  cluss  the  county  court  would  be 
authorised  to  mule©  suen  an  expenditure  as  is  contemplated  in  the 
inst—at  case . 

..Iso  wo  would  cell  your  attention  to  Lection  10917,  'ro.  P.f>*  .• 
19r°,  which  section  reads,  in  part: 

"IL.  is  hereby  made  the  first  dat*  of  the 
county  court  at  Its  regular  'ebruary  t rn 
to  jo  ever  the  estimtes  a; id  revise  tuvl 
a ’end  the  sam.o  I.i  such  way  as  to  promote 
efficiency  and  economy  in  county  ;overu- 
nent.  fhe  court  may  .1  .c-r  or  change  any 
estimate  as  public  interest  may  re  uire 
and  to  balance  the  budget,  first  giving 
the  or«on  preparing  su  porting  fata  an 
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opportunity  to  be  heard  but  the  county  court 
s .all  have  no  power  to  reduce  the  amounts 
r cuired  to  be  cot  aside  i'or  classes  1 and 
3 below  that  >rovittcd  lor  herein. 


"his  sect  on,  v.e  believe,  jives  the  county  court  considerable 
powers  of  iscretlon  in  nai: in  j mr  ondituros  of  co  int.  Tunis.  The 
section  has  bet  . construed  in  the  case  of  Bradford  v.  Phelps 
do  sat y,  21  . .(2c)  996.  In  that  ease  the  -rosccutiny  attorney 

__  J . _ 1 » ■ _ *1  __  ...  _ 1 | n a a . 


'OH. 00.  .he 


j-rosecutiny  attorney  appeuled  fron  this  order  to  t.jc  circuit 
court,  which  i'ound  in  his  favor*  the  cc-inty  up  led  to  the 
Missouri  2x  rcr’e  Court  which  reversed  the  holdin  of  the  circuit 
court  and  icld  ti  nt  it  was  within  lie  Jurisdiction  of  the  county 
court  to  reduce  She  ^OOmOO  item  to  ,600.02.  in  h.l  . oi’tion 
o the  o.  i::ion  in  which  it  lee  ssed  .he  ui3cr^  tionary  powers 
of  the  county  co’U’t  the  ,;u  re  ' ~ ~ " * 


c J mu 


so  iu : 


(l.c. 


99?  und  910) 


-;:-It  is  evident  .‘rot  the  lanyuuyo  of  the 
County  hudyot  Law  tlint  co’unty  courts  in 
comply iny  with  the  Lav/  have  duties  f a 
iscrct loner.  nature  In  euunininy,  /•«.  v sinfj 
mid  chany in^,  the  estimates  of  the  equity's 
expenditures  to  the  end  of  ^ronotin^  the 
standar ' of  'efficiency  and  econony  in 
county  ovemnent,  * Section  10917*  su- ra. 

In  ivin  such  discretionary  "onaycrial 
powers  and  Put  it  s to  .he  county  courts,  the 
Lcylsliurc  has  wot  ire  vide  d an  appeal 
whereby  a circuit  court  may  review  tlio 
county  court's  acts  In  fho  exerclso  of  its 
i 3crct  ion  an-:  v;  ie  re  by  the-  circuit  court 
can  substitute  its?  own  inde pendent  Judg- 
ment. . : c c ay  a in  mid  compare  5' 

!•  vic trich  v»  ’ Cf  cj.  .a* 
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mandatory  obligation  inposod  by  the  Legislature, 
the  sauo  authority  w Ich  Inposod  tlie  budget  re- 
::  renonts.  In  our  case  the  county  court  was 
acting  in  the  exerciso  of  a discretionary  power 
purposing  officient  and  economic  county  govern- 
ment somewhat  like  the  county  court  was  exercising 
a delegated  legislative  and  discretionary  power 
to  allow  such  compensation  "as  may  bo  deemed  just 
and  reasonable"  for  the  services  of  the  county 
treasurer  according  to  the  language  of  statute 
considorod  In  the  case  of  State  ex  rel.  Dietrich 
v.  Daues,  supra,  and  the  statute  involved  in 
Stato  ex  rol.  Dwyer  v.  ITolto,  351  Ko.  271,  172 
S.W.  2d  35I|.  As  was  the  county  court  in  the  Daues 
case  exercising  discretion  In  reducing  the  compen- 
sation  to  the  county  treasurer  to  an  amount  which 
it  deemed  'Just  and  reasonable'  (the  standard 
stated  in  the  statute  involved  In  that  case)  so 
was  the  county  court  In  the  case  at  bar.  In 
examining,  revising  and  changing  the  estimates  as 
required  by  the  County  Budget  Law,  exercising 
discretionary  action  in  the  public  interest  and 
with  the  purpose  of  promoting  ’efficiency  and 
oconomy  in  county  government. ’ 

"Cf  course , tho  Legislature  could  have  provided 
for  salaries  for  stenographers  of  prosecuting 
attorneys  In  counties  of  the  class  Including 
Pholps  County,  quite  as  liavo  been  provided  by 
statute  in  counties  of  other  classification.  For 
example,  soo  Lav's  of  llissouri,  19^5>»  PP«  57^-,  57 8# 
and  533*  Ho.  R.S.A.  Secs.  12906  et  seq.,  12957  «t 
soq.,  135^7.353  et  seq.  The  Legislature  has  not 
done  so.  This  does  not  mean  the  County  Court  of 
Pholps  County  should  not.  In  the  exorcise  of 
its  discretion,  make  allowance  for  the  expense  of 
noco3sitous  stenographic  service  to  the  prose- 
cuting attorney,  But,  in  tho  absence  of  legis- 
lation providing  a salary  or  allowance  for  s 
stenographer  or  for  stenographic  service  for  the 
prosecuting  attorney  of  Pholps  County,  the 
County  Budget  Law  means  the  County  Court  of 
Pholps  County  has  the  power  to  make  whatever 
allowance  for  stenographic  service  as  it,  in  its  . 
discretion,  may  doom  nocoosary  with  a regard  to 
the  efficiency  of  the  prosecuting  attorney's 
office,  anti  to  the  receipts  estimated  to  be  avail- 
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bon. 


able  for  that  and  other  estimated  ore  cnditurcs, 
in  abort,  to  a.  .trove  such  on  estimate  an  will 
promote*  edfloiont  an.  economic  county  jovern- 


SU  'O.I' 


way-- -juice 


lent.  do  ut  lu  In  a..o cher 
iroaccutln/.  ..ttorne.  could  not  rely  on  .. 
st-fcuto  particularly  rovldin^j  .ay  .’or  his 
uicno  spbic  service,  be  rdacull  have  ;.  ■ turily 

or.  ct  1 each  an  allowance  an  the  County  Court 
of  .helps  County  in  the  honast,  uoiu.ruitrary 
:rdu'  arnct  od  it"  duty  ’under  the  Jo  uity  Budjet 


• *C  a»..C  • 


. ,/on. 


f 3’ci_  > .'u| 


particularly  . actions  10;  12  uni  10^17 •" 

In  vi'  Oa  th<-  above,  Lb.-.-._  ra  , it  is  our1  o '...'on  *.nut  a 
county  court  r:u.  err-und  count;  d unde  dor  «ho  purpose  oontortpla tod 
in  tho  Ins  frit  cure,  i.e.  cue  luyrocnfc  of  ’.onoy  to  u.  proposed 
expert  witness  dor  t.ie  . •’■U’pout  or  nc.  .riup  -i  .self  to  testify 
on  behalf  od  the  state  in  ..  crininal  case. 


Jur  nu..t  a. id  d inul  yuouti 
nay  include  such  an  item  in  hi 
In  this  i^es.-cct  -..e  c^.11  your  «.. 
frorn  the  Bradford  c..to,  oii-c.l 


on  in  what  ie>  ^ ro-scutlnj  utiorney 
s • a tins  ted  oud-jC  t od  expenditures. 

L untion  uO  u or t Ion  . d the  opinion 
above  : 


"Of  course,  the  iioyisiuture  could  ,^vc 
1 .* o v i.  — .c  a i or  — u l*..p  *c;  s * .>  — a . io.^r c.p* m r s o _ 

iron*.  cut  lay,  attorneys  L:  c-.unlloa  cd  the 
class  including  Phelps  Co  mt j,  ^ai„o  <-3 
...vc  be.  a provi  led  by  statute  In  counties 
od  o'  ler  Clannidienti on • dor  o::..  lo,  . .oc 

L an  of  Hi  souri,  1 ",  . 7.'.,  nd 

3,  bo.  I.J.  . ..CCS.  12,<0 n ct  so  12037 

c t cep.,  . < * p, 'd  0 1 sop.  it  .t  j 1 ulu euro 


...  u 

.iO  s 

dono  so 

• 

X 

-i  3 

dOt  3 .*0w  »-  hi 

tho 

Joun 

‘ u J -> 

•'Ur 

t of 

he 

1?3 

Co  ,nty  nb  Id. 

not 

1 

In 

the 

c.:cy 

. ■ - r» 
— 

c of 

- u 

0 0 — Oi  i jp  O...C 

, 1 •* 

V 

O 

v.unco 

dor 

'*  L C 

e . 

c:i  so 

0 

n co 

unltous  stv-no 

p'up 

1 

lc 

c-rv 

lee 

.0 

-he 

Oo 

V C l 0 

in  attorney. 

lu 

V 

u 

, in 

the 

ub30 

c 

of 

lc 

slut 

lea  rovidin  ; 

a C 

U 

lary 

or  ^llowunec  dor  ..  s-euo  r^plar  or  .or  ~tono- 
rapbic  service  for  due  rosoc.tin,  -fctGrnc./ 
o'  . .alps  County,  the  C mt  c hud.  ; a a hu-..  io  ana 
tuc  County  Jo-uit  of  Phelps  Co  .nay  has  the  power 
to  rubco  agate  vvr  allowance  dor  sicaoya  j.iic 
service  uj  It,  in  1 In  .iiscrctlon^  uay  aeon 
::ocous^:-y  wish  ..  rep  rf.  to  the  e-dlcimcy  od 
-bo  ro^ccatin  , attorney's  of-flco^  a: id  to  the 
receipts  estiva. led  to  bo  available  dor  that 
und  other  estimated  ex  jcnditur..  s,  in  short, 
to  approve  such  an  cutl'.nate  u3  a 111  promote 
efficient  and  economic  county  ;ovcrnr3ont. 
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To  nut  it  in  another  u:u;  su  mury  \,ay-- 
sinco  Prosecuting  at torno ; could  not  rol; 
on  a statute  partic nlurly  roviding  pay 
Tor  Tie  stenographic  service,  ho  sho  .Id 
:ave  necessarily  cx/ectcd  such  .in  allov/'ar.cc 
u.  the  Count/  Jurt  of  ’'helps  Count/  in 
the  honost,  nonarbitrary  . erf  cr  ;uncc  of  its 
duty  under  the  Count/  budget  Lav/  would  nuke. 

County  budget  Law,  su  ra,  particularly 
sections  I09IT  und  11)17. " (-n.Iu.sis  ours) 

Under  the  above  v/e  believe,  tnat  u prosecuting  attorney  uuy 
include  in  .is  budget  of  estimated  expenditure  an  Item  for  the 
payment  of  a Proposed  expert  witness  for  work  done  or  to  be  done 
in  order  to  prepare  himself  to  testify  on  behalf  of  the  state  in  u 
criminal  case.  Certainly  one  of  the  .ost  important  functions  of 
a county  government  is  enforcement  of  the  lav/.  The  county  govern- 
ment stands  between  the  law-abiding  citizens  of  its  county  t.nd 
those  persons  who  would  commit  outrages  und  depredations  upon 
them.  Y.acn  a crime  is  committed  it  is  the  duty  of  tue  county, 
operating  through  the  proper  co  inty  officials,  to  promptly  and 
energetically  seek  out  <.nd  prosecute  with  the  utmost  efficiency 
the  perpetrator  of  the  crime.  It  is  a mat  er  of  co-  -on  laiov/ledge 
that  in  many  cases  effective  prosecution  of  such  criminals 
depends,  wholly  or  In  large  part,  upon  the  testimony  of  expert 
witnesses,  and  It  is  equally  well  known  that  sac  i wifcnosscs 
generally  must,  if  thoir  testimony  is  to  bo  of  any  value,  do 
some  work  on  the  case  prior  to  testifying  If  the  county  Is 
forbidden  to  use  county  funds  to  pay  for  such  preliminary  work 
many  such  criminals  would  be  acquitted  who  v/ould  otherwise  bo 
convicted,  und  who,  in  the  Interest  of  the  general  welfare, 
should  bo  convicted.  0 do  not  believe  that  Missouri  law 
contemplates  that  the  hands  of  the  county  should  be  so  tied, 
and  that  la  should  In  this  way  be  rendered  defense loss  against 
the  enemies  of  its  citizens. 


e do  jclicve,  nowevor,  that  suen  an  Item  in  L 
the  prosecuting  attorney,  as  is  acre  concern  lut  d, 
designated  "foes  for  expert  witnesses"  as  you  scorn 
doing,  for*  the  reasons  discussed  In  the  first  part 
but  rather  that  the  item  should  be  desi  .nated  "fund 


he  oudjet  of 
sho  ild  not  bo 
to  intone! 
of  this  opinion 
for  criminal 
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C PL-  a iX'i.. 

It  is  thG  opinion  of  t.iis  department  that  u.  jrosecuting 
attorney  in  a fcnird  class  count./  operating  under  the  county  budget 
lav/  nay  include  in  :1s  estimated  budget  of  expenditures  an  Ison 
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for  the  mynent  to  proToaod  o;-;  -erfc  witnesses  for  -..'or'., 
to  be  dono  by  t'.er:  be  lore  tc.:  \CyLn, ~ or.  bclirlf  of  .he 
criminal  cixz.  e. 
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• TRAILERS . 


The  type  of -hitch  or  length- the re'of  does 
not  determine  whether  a vehicle  should  be 
registered  and  licensed  as  a trailer. 


February  20,  1950. 

Filed 


Honorable  David  E.  Harrison, 

Superintendent , 

Missouri  State  Highway  Patrol, 

Jefferson  City,  Missouri. 

Dear  Mr.  Harrison: 

Reference  is  made  to  your  letter  of  recent  date  requesting  an 
opinion  from  this  department  on  the  following  question: 

"Farm  operators  sometime;  use  their  farm  tractors 
for  pulling  trailers  loaded  with  farm  produce  upon 
the  highways  of  this  state . The  trailers  are  of  var- 
ious descriptions  - 3ome  of  them  with  two  and  some 
with  four  wheels . The  hitches  used  for  attaching  the 
trailers  to  the  tractors  are  of  various  designs  and 
length.  Does  the  type  and  length  of  hitch  have  any 
bearing  with  regard  to  whether  the  trailer  should  be 
licensed?" 

In  L.  1945 , p.  1194  (repealing  and  reenacting  Sec.  8367  R.S. 

Mo.  1939)  the  term  "trailer"  is  defined  as  follows: 

"Any  vehicle  without  motive  power  designed  for  carrying 
property  or  passengers  on  its  own  structure  and  for  be- 
ing drawn  by  a self-propelled  vehicle,  except  those  run- 
ning exclusively  on  track,  including  a semi-trailer  or 
vehicle  of  the  trailer  type  so  designed  and  used  in 
conjunction  with  a self-propelled  vehicle  that  a con- 
siderable part  of  its  own  weight  rests  upon  and  is  car- 
ried by  the  towing  vehicle." 

The  law  further  requires  that  tractors  designed  for  agricultural 
use  when  used  upon  the  highways  of  the  3tate,  other  than  in  travel- 
ing from  one  field  or  farm  to  another,  or  to  or  from  places  of  de- 
livery or  repair,  must  be  registered  and  licensed  the  same  as  any 
other  motor  vehicle;  and  that  trailers  drawn  by  tractors  which  are 
designed  for  agricultural  use  must  be  registered  and  licensed  when- 
ever used  upon  the  highways  of  the  state,  except  when  traveling 
from  one  field  or  farm  to  another,  or  to  or  from  places  of  delivery 
or  repair.  Whenever  a tractor  designed  primarily  for  farm  use  loses 
its  exemption  and  is  required  to  be  registered  and  licensed,  then  the 


trailer  which  is  using  such  a tractor  as  motive  power  also  must 
be  registered  and  licensed. 

As  a matter  of  law,  neither  the  type  of  hitch  nor  the  length 
thereof  would  determine  whether  the  trailer  should  be  licensed. 

A farm  wagon  with  proper  attachments  to  be  pulled  with  a team  of 
horses  would  be  included  within  the  definition  of  a trailer  when 
pulled  by  a self-propelled  vehicle . The  length  of  the  hitch 
would  not  be  material  in  determining  whether  a vehicle  is  a trail- 
er when  such  trailer  is  drawn  by  a self-propelled  vehicle.  Since 
the  legislature  has  defined  a trailer  "an  any  vehicle  without  mo- 
tive power  designed  * * for  being  drawn  by  a self-propelled  ve- 
hicle* * *",  then  a vehicle  so  used  is  required  to  be  registered 
and  display  a license  plate. 

Included  within  the  definition  of  a "trailer"  is  a "vehicle  of 
the  trailer  type  so  designed  and  used  In  conjunction  with  a self- 
propelled  vehicle  that  a considerable  part  of  its  own  weight  rests 
upon  and  is  carried  by  the  towing  vehicle." 

This  definition  is  broad  enough  to  include  a two  wheel  vehicle 
used  as  a trailer,  although  a part  of  the  weight  is  carried  by  the 
tractor.  The  type  or  length  of  hitch  would  not  be  material  in  de- 
termining whether  such  a vehicle  is  a trailer  when  drawn  by  a self- 
propelled  vehicle . 


CONCLUSION. 


Neither  the  type  of  hitch  nor  length  thereof  used  to  connect 
a vehicle  used  as  a trailer  to  a self-propelled  vehicle  would  de- 
termine whether  such  a trailer  should  be  licensed. 


Respectfully  submitted. 


JOHN  E.  MILLS, 

Assistant  Attorney -General 

APPROVED: 


J.  E.  TAYLOR 

Attorney -General . 


JEM  AD 


Natural  fruit  juices  are  not  included  in  the  defini- 
tion of  soft  drinks  and  are  not  subject  to  the 
Beverage  Inspection  Act. 


March  11,  1950 


Dr.  Buford  0.  Hamilton 
Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 

I. 

We  received  the  following  request  for  an  official  opinion 
from  this  department: 


filed 
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FOOD  AND  DRUG: 
SOFT  DRINKS: 


"We  would  like  to  have  an  official  opinion 
from  your  department  on  the  following  ques- 
tion under  Section  1 of  the  Beverage  In- 
spection Act  of  the  State  of  Missouri.  The 
term  'soft  drinks’  as  used  in  this  Act  are 
defined  as  follows: 


'Soft  drinks  shall  be  held  to  mean 
and  include  all  beverages  of  every 
kind  manufactured  and  sold  in  this 
State,  which  shall  be  understood  to 
include  those  containing  less  than 
one -half  of  one  per  cent  of  or  no 
alcohol,  including  carbonated  bever- 
ages, still  drinks,  seltzer  water, 
artificial  or  natural  mineral  waters 
and  all  other  waters  used  and  sold  for 
beverage  purposes.' 

"We  would  like  to  know  if  Welch’s  Grape  Juice 
concentrated,  orange  Juice,  lemon  Juice,  grape 
fruit  Juice,  pineapple  Juice,  apricot  Juice, 
and  apple  Juice  are  included  under  the  defini- 
tion of  soft  drinks. 

"It  is  our  understanding  that  all  of  these 
juices  are  normally  diluted  with  water  before 
they  are  consumed.  Some  of  these  Juices  such 
as  Welch’s  Grape  Juice  are  sold  in  bottles  while 
others  such  as  orange  juire  and  lemon  Juice  and 
some  others  are  sold  in  cans." 
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II* 

Section  9980*1*  R.S.A.,  Laws  Mo*  19^4-3#  page  585#  defines 
the  terra  soft  drinks  as  follows: 

"*  * *The  term  'soft  drinks'  as  used  In  this 
Act  shall  be  held  to  mean  and  Include  all 
bevorages  of  every  kind  manufactured  or  sold 
In  this  state , which  shall  be  understood 
to  Include  those  containing  loss  than  one- 
half  of  one  per  cent  of  or  no  alcohol.  In- 
cluding carbonated  beverages,  still  drinks, 
seltzer  water,  artificial  or  natural  mineral 
waters  and  all  other  waters  used  and  sold 
for  beverage  purposes.*  * *" 

Prior  to  the  enactment  of  this  definition  by  the  Legislature 
In  1943#  the  terra  "soft  drinks"  was  defined  by  Section  9957#  R*  S. 
Mo.  1939#  as  follows: 

"*  * *whlch  shall  be  understood  to  Include 
those  containing  less  than  onc-half  of  one 
per  cent  of  or  no  alcohol.  Including  ginger 
ale , ginger  beer,  hop  ale,  soda  water,  bevo, 
unfermonted  fjrapo  Juice,  cider,  carbonated 
beverages,  coco-cola",  uni errae'nted  cereal  or 
malt  beverages,  all  non-intoxicating  beverages 
and  flavored  beverages,  seltzer  water, 
mineral  waters  and  all  other  wators  used  and 
sold  for  beverage  purposes,  and  also  all 
fountain  syrups,  flavors  and  extracts 
Intended  for  use  in  the  preparation  and 
. concoction  of  so-called  'soft  drinks.'" 

(Underscoring  ours. ) 

It  should  bo  noted  that  unfermentod  grape  Juice  and  cider 
were  removed  from  the  list  of  beverages  which  would  be  constituted 
to  be  soft  drinks  according  to  the  Legislature  when  the  Laws  of 
19^3  were  enacted.  This  would  seem  to  Indicate  an  intention  on 
the  part  of  the  Legislature  to  omit  natural  fruit  Juices  from 
being  classed  and  defined  as  a soft  drink. 

The  Supreme  Court  of  Missouri  in  the  case  of  Coca-Cola 
Bottling  Co.  v.  Mosby,  233  8*W*  1+46#  289  Mo.  462,  considered  the 
constitutionality  and  purpose  of  Section  9957#  supra,  and  the 
entire  soft  drink  Inspection  act.  The  court  said  that  the  Act 
prescribes  specifically  the  products  to  be  Inspected;  It  pro- 
hibits the  manufacture  and  sale  of  such  products  as  not  pure 
and  wholesome;  it  requires  samples  of  such  products  to  be 
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submitted  for  Inspection  by  manufacturers  and  requires  sellers  of 
products  not  manufactured  In  this  state  to  file  affidavits  of  the 
manufacturer  with  the  Inspector  that  he  may  determine  the  purity 
of  the  products;  and  requires  the  Inspection  of  such  products; 
it  prescribes  the  fees  for  inspections,  and  directs  the  work  of 
the  Inspector.  The  court  held  that  the  Act  is  an  inspection 
measure  and  not  a revenue  measure.  The  court  found  that  the  Act 
was  constitutional  and  a proper  exercise  of  the  statutory  authority. 

The  present  Beverage  Inspection  Act  by  3ectlon  9980.7,  R.3.A. 
1939#  Laws  1943#  page  £35,  Sec.  7*  provides  for  an  affidavit 
to  be  filed  with  the  State  Board  of  Health,  now  the  Division  of 
Health,  by  the  manufacturer  or  bottler  or  other  reputable  person 
having  actual  knowledge  of  the  composition  of  such  beverages, 
syrups,  or  flavors  stating  that  no  material  whioh  is  not  pure, 
clean  or  wholesome  was  used  In  the  manufacture  of  sane. 

Section  9980.8  R.S.A.  1939*  Section  8 of  Laws  19l|3#  page 
585*  requires  persona  ongaged  in  the  manufacture  or  bottling, 
within  tills  state,  of  any ron- intoxicating  beverage  or  soft 
drink  as  defined  by  the  Act,  not  to  use  uny  substance  materially 
or  ohemically  In  the  manufactured  bottling  or  preparation  of 
such  beverages  which  is  not  puro,  clean  and  wholesome.  The 
Act  continues  to  bo  an  Inspection  measure. 

A reference  to  tho  definition  of  the  word  "Juice"  is 
neoessary  for  an  understanding  of  the  statute  defining  soft 
drinks. 

The  word  "Juice"  is  defined  as  follows* 

"*•  * »»The  extractable  fluid  contents  of 
plant  cells  or  plant  structures  consisting 
of  water  holding  sugar  or  other  substances 
in  solution.'  Webster's  Dictionary.  'The 
fluid  part  of  animal  or  vegetable  matter; 
especially  the  expressible  watery  natter 
in  fruits,  containing  usually  the  character- 
istic flavor.'  Standard  Dictionary." 

"♦Juice*  as  used  in  law  excepting 
manufacturer  of  nonintoxicating  cider  and 
fruit  Juice  from  penalties  for  manufacture 
of  liquor  is  sap  obtained  by  expression." 

Y/ords  and  Phrases,  Vol.-  23,  page  3^o. 

judge  Otis  in  the  case  of  United  States  v.  Burnett,  53 
(2d)  219,  l.c.  233  defines  cider  as  the  expressed  Juice  of  apples. 

He  said  in  tills  case: 
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"1.  The  word  *fruit,»  whatever  else  it  may 
include , certainly  includes  grapes,  and  the 
words  * fruit  juices*  cortainly  include  the 
juice  of  grape 8 or  grape  juice.  Cider  and 
grape  juice  cortainly  are  the  products  of 
manufacture.  They  are  manufactured  by 
expressing  from  apples  and  grapes,  respec- 
tively, their  Juices.  There  is  no  other 
conceivable  way  in  which  either  cider  or 
grape  Juice  can  be  manufactured. " 

The  United  States  Circuit  Court  of  Appeals  in  the  case  of 
U.3.  v.  Fhez  Co.,  28  Fed.  Rep. (2d)  106,  affirmed  the  same  case 
reported  in  25  Fed.  Rep. (2d)  1011,  and  saidi 


”*  v<  *The  evidence  was  that  Loju  was  made  by 
adding  water  and  sugar  to  loganberry  Juice, 
the  water  being  two  parts  to  one  of  the  Juice, 
and  that  Phez  consisted  only  of  sweetened  logan- 
berry juice,  to  be  diluted  by  the  addition  of 
water  to  make  it  fit  for  use  as  a beverage. 

« » wit  is  conceded  that  Phez  is  not  includod 
in  the  term  » other  soft  drinks,*  and  that  the 
Judgment  for  the  recovery  of  the  tax  paid 
thereon  was  properly  rendered  by  the  court 
below.  Phez,  which  is  unferraented  logan- 
berry juice  with  sugar  added,  is  admittedly 
not  a soft  drink,  or  taxable  within  the  meaning 
of  the  act,  for  the  reason  that  before  it 
becomes  acceptable  S3  a beverage  water  must 
be  added  thereto;  but  it  is  contended  that 
Loju  is  a soft  drink,  and  taxable  as  such, 
xor  the  reason  that  bofore  it  is  placed  upon 
the  market  wator  and  sugar  arc  added.  To 
assert,  however,  tliut  if  is  potable  us  a soft 
drink,  is  not  to  answer  the  question  whether 
in  the  Revenue  Act  it  was  included  among 
the  beverages  subjected  to  taxation  as  embraced 
in  the  words  * other  soft  drinks.*  The  act 
dealt  with  two  distinct  kinds  of  beverages} 

First,  a fruit  juice,  namely,  unfermented 
grape  Juice,  derived  by  extracting  by  mechanical 
means  the  Juice  of  the  grape;  and,  second,  certain 
named  artificial  soft  drinks  mixed,  compounded, 
or  manufactured  from  various  ingredients,  at  the 
close  of  which  enumeration,  in  order  to  prevent 
the  exclusion  of  possible  other  soft  drinks  of  the 
same  nature  and  similarly  manufactured,  the  law- 
makers added  the  words  *and  other  soft  drinks.* 
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1L2& i.  ia  not  thus  manufactured  of  divers 
ingredients;  it  ia  nothing  but  unfermented 
loganberry  juice,  diluted  with  water  and 
sy.oe-fconeda  and  Tt  ia  not  'of  the  nuturo  of 
tho  soft  drinks  which  ore  specified*  The 
case  is  cne  for  the  application  of  the  rule 
of  ejusden  generis,  in  accordance  with  which 
such  terras  as* » other,  * ’other  things,*  ’others,* 
or  »any  other,*  ’when  preceded  by  a specific 
©numeration,  are  commonly  given  a restricted 
meaning  and  limited  to  articles  of  tho  some 
nature  as  those  previously  described,*  25  R.C.L. 

997*  United  States  v*  Stover,  222  U*S*  lo7, 

174*  32  S.  Ct*  51#  56  L.  Ed,  345,  United  States 
V.  Nixon,  235  U-S.  231,  35  S,  Ct,  49#  59  L.  Ed. 

207*  That  sweet  cider  which  is  sold  in  bottles 
as  a beverage  and  is  obviously  a soft  drink, 
is  not  included  in  the  term  »other  soft  drinks,* 
is  held  in  the  leading  case  of  Monroe  Cider 
Vinegar  & Fruit  Co.  v,  Riordan  (C.C.A.) 

280  F*  624#  a decision  which  was  followed  in 
Sterling  Cider  Co.  v.  Casey  (D.C.)  285  F. 

385,  and  Casey  v.  Sterling  Cider  Co.  (C.C.A.) 

294  F.  426.  In  the  Monroe  Cider  Case  it  was  said: 

*A8  is  well  known,  there  are  hundreds,  perhaps 
thousands,  of  manufactured  soft  drinks  with 
tradenames  which  are  made  up  of  various  com* 
ponents,  and  it  was  naturally  impossible  for 
Congress  to  attempt  to  onunerate  this  largo 
collection  of  30ft  drinks,  and  no  doubt 
Congress  Intended,  under  the  act  under 
consideration,  to  tax  all  kinds  of  soft 
drinks  in  which,  among  other  things,  car- 
bonated or  artificial  waters,  or  extracts, 
or  sirups,  or  other  ingredients  of  one  kind 
or  another,  were  used.  It  is  plain,  however, 
that  it  never  was  the  legislative  intent  to 
include  sweet  cider,  fox'  thcro  can  bo  no 
other  explanation  of  specific  mention  of  un- 
formented  grape  juloe,  on  the  one  hand,  or 
of  ginger  ale,  sarsaparilla,  etc.,  on  the  other.* 

The  reasoning  which  led  to  that  conclusion 
as  to  sweet  cider  applies  with  equal  force  to 
Lo Ju. " (Underscoring  ours. ) 

If  natural  fruit  juices  are  construed  to  be  included  within 
the  definition  of  soft  drinks  as  a still  drink  then  fresh  orange 
juice  prepared  in  restaurants  would  be  subject  to  tho  control  of 
the  Division  of  Health  and  the  inspection  tax. 
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In  the  case  of  Horn  & Ilardart  Co*  v.  U.S.,  14  Ped*  Supp* 

509#  the  United  States  government  collected  a tax  of  .02^  per 
gallon  on  orange  Juice  expressed  from  the  fruit  by  the  plaintiff 
in  Its  restaurants  in  New  York  City.  In  the  year  1932,  plaintiff 
sold  and  served  to  its  customers  at  its  various  restaurants 
50,34°  gallons  of  orange  Juice  on  which  they  paid  a tax  of 
$l,006.3l.  The  government  collected  the  tax  from  then  an  the 
ground  that  the  orange  Juice  was  a 3tlll  drink  and  subject  to 
the  tax  imposed  by  section  615(a)(4)  and  the  Revenue  Act  of  1932. 
The  plaintiff  filed  suit  In  the  court  of  claims  to  recover  the 
tax  paid.  The  evidence  proved  that  the  orange  Juice  was  served 
to  the  plaintiff’s  customers  without  the  addition  of  water, 
sugar,  or  any  other  element  and  without  chongo  from  its  natural 
state.  The  tax  was  collected  under  the  provisions  of  Section 
615(a)  of  tho  Revenue  Act  of  1932,  which  reads:  (l.c.  $11  and 
512) 


n*Thcro  is  hereby  imposed— 

**(l)Upon  all  bevorages  derived  wholly  or 
in  part  from  coreuls  or  substitutes  therefor, 
containing  less  than  one-half  of  1 per 
centum  of  alcohol  by  volume,  sold  by  the 
manufacturer,  producer,  or  importer,  a tax 
of  1^  cento  per  'jallon. 

"•(2)  Upon  unfermented  grape  Juice,  in  natural 
or  concentrated  form  (whether  or  not  sugar  has 
been  added),  containing  35  per  centum  or  less 
of  sugars  by  weight,  sold  by  the  manufacturer, 
producer,  or  Importer,  a tax  of  5 cents  per 
gallon. 

"*(3)  Upon  all  unfermentod  fruit  Juices  (except 
grape  Juice),  in  natural  or  slightly  concentrated 
form,  or  such  fruit  Juices  to  which  sugar  1ms 
been  added  (a3  distinguished  from  finished  or 
fountain  syrups),  intended  for  consumption  as 
beverages  with  the  addition  of  water  or  water 
and  sugar,  and  upon  all  imitations  of  any 
such  fruit  Juices,  and  upon  all  carbonated 
beverages,  commonly  known  as  soft  drinks 
(except  those  described  In  paragraph  (1),  manu- 
factured, compounded,  or  mixed  by  the  use  of 
concentrate,  essence,  or  extract,  instead  of 
a finished  or  fountain  syrup,  sold  by  the 
manufacturer,  producer,  or  importer  a tax  of 
2 cents  per  gallon. 

"•(4)  Upon  all  still  drinks  (except  grape 
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Juice),  containing  loss  than  ono-half 
of  1 per  centum  of  alcohol  by  volume, 
intended  for  consumption  as  bevoroges 
in  the  form  in  which  sold  (except  natural 
or  artificial  mineral  and  table  waters 
and  imitations  the;  oof,  and  pure  apple 
cider,)  sold  by  the  manufacturer,  producer, 
or  importer,  a tax  of  2 cents  per  gallon*  * 

"It  is  not  contended  that  the  oraAgo  Juice 
produced  and  sold  bv  plaintiff  was  taxable 
under  section  615(a)(3)#  whtch  covers  unfer- 
nonted  fruit  Juices  in  natural  form  » intended 
for  consumption  as  beverages  with  the  addition 
of  water  or  water  and  sugar*  * The  sole 
question  presented,  therefore,  is  whether 
it  was  subject  to  the  tax  imposed  on  still 
drinks  by  section  615(a)(4)* 

« •»  -ii-  v * & %>  w -a  <>  *>  * « -a*  ■»  -:$•  * 

a *One  of  the  oldest  rules  of  statutory 
construction  is  that,  where  there  is,  in  the 
same  statute,  a particular  enactment,  and 
* also,  a general  one,  vhlch,  in  its  most 
comprehensive  sense,  Would  include  what  is 
embraced  in  the  former,  the  particular 
enactment  must  be  operative,  and  the  general 
enactment  must  be  taken  to  affect  only  such 
cases  within  its  general  language  as  are  not 
within  the  provisions  of  the  particular 
enactment*  United  States  v*  Chase,  135 
U.S.  255#  10  S.  Ct.  756,  34  L.  Ed*  117*  The 
construction  of  the  applicable  statutes  falls 
squarely  within  this  rule*  Section  615(a)(3) 
is  a particular  enaotment  dealing  with  the 
tax  on  fruit  Juices,  while  section  615(a)(4) 
is  a generul  enactment  dealing  with  the  tax 
on  still  drinks*  Even  if  unfer  lontod  fruit 
Juicos  in  their  natural  state  might  other- 
wise fall  into  tho  classification  of  still 
drinks,  they  ore  not  taxable  under  subsection 
(a)(4)  for  the  reason  that  they  aro  specifically 
dealt  with  in  subseotlon  (a)(3)  and  are  exempt 
from  tho  tax  there  imposed* 

"We  think  that  if  Congress  had  intended  to  tax 
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unfemented  fruit  Juices  intended  for 
consumption  as  beverages  in  their  natural 
state,  it  vould  have  declared  that  Intention 
directly,  as  could  easily  have  boon  done  by 
raking  all  fruit  juicos,  without  exception, 
subject  to  the  tax*  Congress,  however, 
did  not  do  this,  but  imposed  a tax  only  on 
such  unfermented  fruit  juice  as  was  intended 
for  consumption  as  a bevorago  with  the 
addition  of  wator  or  water  and  sugar,  indicating 
dourly  the  intent  that  fruit  Juices  intended 
for  consumption  in  their  natural  state  be 
tax  free*  Exprossio  unius  est  exclusio 
alterious* 

" (![.)  The  orange  juice  prepared  by  plaintiff 
and  served  in  its  natural  form,  without  the 
addition  of  water  or  water  and  sugar,  to 
customers  as  a part  of  a meal,  was  not  subject 
to  a tax  of  2 cents  per  gallon  under  section 
6l5  of  the  Revenue  Act  of  1932*  The  plaintiff 
is  therefore  entitled  to  recover  the  amount  of 
the  tax  paid,  and  a judgment  in  its  favor 
for  $1,006*81  v/ith  interest  is  awarded*" 


If  we  should  attempt  to  hold  that  fruit  Juicos  are  subject 
to  the  Beverage  Inspection  Act  as  a bevoruge  then  wo  should 
consider  the  definition  of  a beverage*  A coverage  is  a liquid 
for  drinking)  usually  a drink  artifically  prepared  and  of  an 
agreeable  flavor*  U*S*  v.  Robason,  Kansas  D*C*  '30  Fed.  Supp. 

991#  992. 

Under  tho  rule  of  ejusdem  generis  making  unlawful  use  of 
branded  or  narked  and  other  beverage  containers  by  persons  other 
tlian  ownors,  hold  not  to  lncludo  milk  bottles  and  cans,  especially 
in  view  of  usual  definitions  of  "bovorage"  as  drink  artifically 
prepared*  Climax  Dairy  Co*  v*  I.tulder,  2h2  P.  666,  669#  7^  Colo* 

P7T 


"It  is  a recognized  rule  of  interpretation 
that  — 

"In  cases  of  doubt  or  uncertainty,  acts 
in  pari  materia  either  before  or  after, 
and  whether  repealed  or  still  in  force 
may  be  referred  to  in  order  to  discern 
the  intent  of  the  Legislature  in  the 
use  of  particular  terms,  or  in  the 
enactment  of  particular  provisions* 

* » # Vane  v.  Uewcombe,  132  U*3* 
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220,  23$,  10  Sup.  Ct.  60,  33  L.  Ed.  310j 
3 tout  v.  Board  of  Commissioners#  107  Ind. 

3k3 $ 34$#  8 N.E.  222;  Tiger  V.  Western 
Investment  Co.  221  U.3.  286,  306#  31  Sup* 

Ct*  $78,  S$  L.  Ed.  738." 

The  United  States  Court  of  Appeals  in  the  case  of  Casey  v. 
Sterling  Cider  Co.#  294  Fed.  Rep.  426#  again  held  that  sweet 
cider  was  not  taxable  as  a soft  drink  under  the  Revenue  Act 
that  taxed  other  soft  drinks.  This  court  said  that  it  would 
amount  to  writing  into  the  statute  the  term  sweet  cider  which 
was  not  there.  Tliat  agreed  with  the  finding  of  the  court  in 
the  I'onroc  Cider  Vinegar  & Fruit  Co*  case.  This  court  also 
said  that  "unfermented  grape  juice  as  such  and  in  its  natural 
stato  is  not  drunk  as  swoet  cider  Is  in  its  natural  state. 
Unfermented  grape  juice  is  commonly  drunk  when  water  or  water 
and  sugar  are  added  and  when  so  used  is  a compounded  or  mixed 
drink.  When  so  used  it  undoubtedly  becomes  a soft  drink." 
(Underscoring  ours; ) 

The  United  States  Revenue  Act#  1921#  taxing  soft  drinks  is 
somewhat  similar  to  our  Beverage  Inspection  Act  but  it  included 
unfementod  grape  Juice  as  boing  a taxable  beverage.  Our  former 
definition  of  soft  drinks  also  Included  unfermented  grape  juice 
and  cider.  Since  the  Legislature  omitted  unfermented  grape  Juice 
and  cider  from  the  new  definition  of  the  term  soft  drinks  we  - 
conclude  that  It  was  their  Intention  to  exclude  all  natural 
fruit  juices  from  the  application  of  the  Beverage  Inspection 
Act,  to  include  all  artificial  manufactured  drinks  of  the  same 
general  nature  as  defined  in  Section  1 of  the  Act. 

We  are,  therefore#  of  the  opinion  that  it  is  clear  that  the 
Legislature,  in  enacting  the  Beverage  Inspection  Act,  Laws  1943# 
did  not  intend  to  classify  Welch  Grape  Juice  concentrated;  un- 
> fermented  grape  juice#  orange  juice,  lo uon  juice,  grapefruit 
juice,  pineapple  juice,  apricot  juice,  and  apple  juice  or  cider 
as  a 30ft  drink,  provided  tlxat  the  same  is  the  Juice  extracted 
from  the  natural  fruit  and  that  It  Is  in  Its  natural  state,  but 
beverages  that  are  manufactured  or  created  by  the  use  of  parts 
of  natural  fruit  juices  and  the  use  of  artificial  flavoring  and 
water  would  be  included  in  the  term  soft  drinks. 

Respectfully  submitted. 


APPROVED*'  STEPHEN  J.  MILLHTT 

A33i3tant  Attorney  General 
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VITAL'  'STATISTICS: 
BIRTH  19EGI STRATION : 


A child  generated  by  the  first  husband  o 
mother  should  be  registered  as  the  child  of 
said  natural  father  even  though  the  mother 
divorces  said  husband  and  marries  husband 
No.  2 before  the  birth  of  said  child* 


April  11,  1950 


Honorable  Buford  G.  Hamilton,  M.D. 
Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 


I. 


This  department  is  in  receipt  of  your  recent 
official  opinion  upon  the  following  problems: 


request  for  an 


"We  are  now  holding  birth  certificates 
covering  two  identical  cases  involving 
disputed  paternity.  In  both  cases,  the 
mother  was  married  to  one  man,  divorced 
him,  and  married  another  during  the  normal 
period  of  gestation.  In  one  case,  the 
mother  desires  the  child  to  carry  her 
former  husband's  name  and  have  her  former 
husband  listed  as  father;  in  the  other, 
the  mother  desires  the  child  to  carry  her  - 
present  husband's  surname  and  have  her 
former  husband  listed  as  father. 


"For  administrative  purposes,  in  cases  of 
disputed  paternity,  we  prefer  that  the  name 
of  the  child  be  omitted  and  all  data  relative 
to*  the  alleged  father  omitted.  We  desire  this 
procedure  on  the  assumption  that  it  is  easier 
to  complete  an  incomplete  document  than  it  is 
to  rebuild  a document  that  is  claimed  to  be 
erroneous. 


"In  cases  where  the  husband  of  the  mother  at 
the  time  of  conception  differs  from  the 
husband  of  the  mother  at  the  time  of  the 
delivery,  it  appears  to  us  that  the  child  is 
actually  illegitimate  and  that  the  present 
husband  should  formally  adopt  the  child,  his 
marriage  to  the  mother  prior  to  delivery  not- 
withstanding. 


Hon. 


Buford  G.  Hamilton,  M.D. 


"We  shall  appreciate  your  opinion  on  how  to 
register  a birth  where  the  husband  of  the 
mother  at  the  time  of  conception  differs 
from  the  husband  of  the  mother  at  the  time 
of  delivery." 

The  Supreme  Court  of  Missouri  recently  said  in  the 
Bernheimer  v.  First  National  Bank  of  Kansas  City,  22£  S 
7k5$  that  I 


"Missouri  has  two  legitimizing  statutes. 
Secs.  315  and  316,  ft. S.  Mo.  1939,  Mo. 

R.S.A.,  both  of  which  have  been  in  force 
for  over  a century.  Sec.  315  has  been 
construed  to  mean  that  if  a man  have  by  a 
woman  a child  born  out  of  wedlock,  yet  if 
he  afterward  enter  into  a legal  marriage 
with  her  and  recognize  the  child  as  his 
own,  the  child  will  thenceforward  be 
legitimized,  and  this  is  true  even  though 
the  child  was  conceived  in  iniquity. 

Stripe  case  below.  This  statute  can  have 
no  application  here  under  the  holding  of 
tho  trial  court,  because  the  court  ruled 
plaintiff *s  parents  had  never  been  legally 
married  since  the  father  had  never  boon 
legally  divorced  from  his  preceding  wife 
Sally. 

"(6,7)  As  to  Sec.  31^»  while  the  section 
says  the  issue  of  all  marriages  'decreed* 
null  in  law  shall  be  legitimate,  it  has 
been  consistently  held  that  the  statute 
does  not  literally  mean  the  marriage 
must  havo  been  declared  void  by  court  de- 
cree, but  only  that  the  marriage  was  in 
fact  void  and  could  and  would  have  been 
so  decreed.  And  the  same  decisions  fur- 
ther hold  that  if  such  marriage  was  entered 
into  in  good  faith,  oven  by  one  of  the 
contracting  parties  and  not  both,  the 
child  will  be  deemed  legitimate." 

Section  316,  R.  S.  Mo.  1939,  provides  as  follows: 

"Tho  issue  of  all  marriages  decreed  null  in 
law,  or  dissolved  by  divorce,  shall  be 
legitimate." 


case  of 
W. (2d) 

I 


V 


! 

♦ *4 


."V 


* 
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Section  1514#  R*  3*  Mo.  1939#  provides,  in  part,  as  follows: 

"*  * #but  no  such  divorces  shall  affect 
the  legitimacy  of  the  children  of  suoh 
marriage."  * 

The  St.  Louis  Court  of  Appeals  In  the  case  of  Ash  v.  Modern 
Sand  & Gravel  Company,  234  Mo.  App. ,1195*  l*c.  1206,  122  S.W*2d. 

45#  l.c.  51#  said: 

"■*  * *Every  child  born  in  wedlock  is 
presumed  to  be  legitimate*  Public 
policy  sanctions  this  view.  (3ower 
v*  Graham,  285  Mo.  151,  225  3.W.  347? 

Gates  v.  Seibert,  157  Mo*  254#  l*c* 

272,  57  S.W.  1065.  80  Am.  St.  Hep*  625 J 
3usby  v.  self,  284  Mo*  206,  223  S.W.  729*) 

"Such  presumption  in  favor  of  the  legitimacy 
of  children  born  in  wedlock  is  the  strongest 
known  to  the  law,  and  the  courts  in  their 
righteous  zeal  to  protect  the  Innocent 
offspring  will  not  permit  this  presumption 
to  be  overthrown  unless  there  is  no  Judicial 
escape  from  such  a malign  conclusion.  * * *" 

The  child  in  both  of  the  cases  involved  in  your  letter  would 
be  legitimate  beyond  a question  of  a doubt*  Each  child  was 
conceived  during  wedlock  and  would  not  be  illegitimate  as  suggested 
in  your  letter*  Sections  3^6  and  1514#  cited  above  make  it  plain 
thut  the  legitimacy  of  any  child  born  after  a divorce  of  the 

parents  is  unaffected  by  the  dissolution  of  their  marriage. 

/ 

We  should  consider  the  meaning  of  the  terms  father,  step- 
father, and  parent  so  that  the  problem  of  completing  the  birth 
certificate  may  be  solved* 

"Parent  means  one  who  has  generated  a child; 
a father  or  mother."  Boudreant  v.  Texas 
& N.O.R.  Co*,  78  3. Vi. 2d.  64l,  643*  Also 
cited  in  In  re  Tombo,  11l9  W.Y.3.  219,  221, 

86  Misc.  361. 

*The  term  ’parent*  primarily  moans  one  who 
procreates,  begets,  or  brings  foifri  off- 
spring as  father  or  mother,  and  literally 
can  only  include  father  or  mother  related 
by  blood,  excluding  adopting  parents,  and  per- 
sona in  loco  parentis.  McDonald  v.  Texas 
Employers*  Ins.  Ass*n,  Tex.,  267  S.W.  1074# 

1075. 
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"The  ordinary  cleaning  of  • parent*  is  one 
who  begots  or  brings  forth  offspring#  and 
by  common  acceptation  the  word  is  ordinarily 
usod  to  designate  a legitimate  relationship 
but  the  trend  of  modern  legislation  and  court 
decisions  is  towards  a more  liberal  use  of  the 
term  as  regards  mother  of  illegitimate  child. 
Mother  of  Illegitimate  son  is  his  »parent» 
within  statute  providing  compensation  for  death. 
3-:ith-Hurd  Stats,  c.  sec.  144#  ••  39#  dec.  2; 
o.  70#  See.  2.  Marshall  v.  Industrial 
do m ission,  174  N.E.  534#  535#  342  HI.  400. 

"The  legal  and  ordinary  acceptation  of  the 
word  'parent*  does  not  include  a stepfather 
or  stepmother#  and#  under  the  rule  that  crim- 
inal statutes  must  be  strictly  cons timed#  it 
follows  that  prosecution  does  not  lie  against 
a stepfather#  under  Gen.  Code#  Sec.  12970#  for 
failure  to  provide  for  his  stepchildren.  State 
v.  Barger,  l4  Ohio  App.  127#  128." 

«««-»*«•  * 

"Accused  who  married  raothor  of  an  illegitimate 
girl  and  who  was  not  her  putative  father 
was  not  her  'parent*#  within  the  exception  of 
the  federal  kidnapping  statute#  where  girl  had 
lived  in  accused *3  household  for  only  about  four 
months  und  thereafter  lived  with  her  grandfa- 
ther until#  with  hor  mother's  consent#  she  was 
married  at  the  age  of  15#  and  at  time  of  alleged 
kidnapping  she  had  been  an  emancipated  married 
woman  for  about  throe  years.  Patterson  Act, 
dec.  1#  18  U.3.C.A.  Sec.  4°3aj  Pope's 
Ark.  Dig.  Sec.  6215*  Miller  v.  United  States# 
C.C.A.  Ark.  123  P2d.  715#  717* 

* * ■»  * # * « 

( Parent )" One  who  generates  a child#  a father  or 
mother  by  blood.  Ilendy  v.  Industrial  Accident 
Board,  146  P.  (2d)  324#  325#  H5  Mont.  5l6. 
(Parenthesis  ours) 

"'Parent'  in  its  oommon  and  accepted  meaning 
refors  to  the  natural  father  or  mother.  Welch 
v.  Welch  Aircraft  Industries#  29  N.E.  2d,  323# 
326#  108  Ind.  App.  545* 
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WA  ‘parent*  is  one  who  begets  or  brings 
forth  offspring;  a father  or  a mother. 

The  word  ♦parent*  standing  alone  means 
the  parent  who  begat  the  child  and  not  a 
parent  artificially  created  by  law. 

Gardner  v.  Hall,  26  A.2d  799#  305#  132  N.J. 

Eq.  61;.  n 

(Words  and  Phrases,  Vol.  31,  p.  75#78,79# 

30.  Pocket  Edition,  p.  15#  l6. ) 

"A  ‘stepfather*  is  a man  who  is  the  hus- 
band of  one *8  mother#  but  not  one»s  father. 

Larsen  v.  Harris  Structural  Steel  Co., 

243  N.Y.S.  654s  655#  230  App.  Div.  280. 

»*#**«** 

"Child  of  whose  existence  mother* s hus- 
band was  aware  at  time  of  marriage  with 
child* 8 mother  held  ‘stepchild*  of  mother’s 
husband,  notwithstanding  that  child  was  il- 
legitimate# and  hence  'stepfather*  was 
chargeable  with  support  and  maintenance  of 
child  on  proof  that  c did  was  or  was  likely 
to  become  public  charge.  Laws  1933#  c. 

432#  Sec.  101,  subd.  5*  Public  Welfare  Law# 

Sec.  125l  Domestic  Relations  Law,  3ec.  120. 

•Child*  embraces  legitimate  and  illegitimate 
issue,  while  *step*  is  prefix  used  before 
father,  mother,  brother,  sister,  son,  daughter, 
child,  etc.,  to  indicate  that  person  thus 
spoken  of  was  not  blood  relative,  but  is  rel- 
ative only  by  marriage  of  parent;  ‘stepfather* 
is  a man  who  is  husband  of  one’s  mother  but  is 
not  one’s  father.  Jones  v.  Jones,  292  N.Y.S. 

221,  225#  l6l  filsc.  660."  (Words  and  Phrases, 

Vol.  40,  pages  l44#  145) 

******* 

"Stepfather  is  the  husband  of  ones  mother  by  a 
subsequent  marriage;  husband  of  ones  nothor  who 
is  not  ones  father."  (Hendy  v.  Industrial 
Accident  Board,  146  P.2d.  324#  115  i'ont.  516. ) 

The  wishes  of  the  mother  in  regard  to  the  statements  on  the 
birth  certificate  should  not  be  the  controlling  factor  with  your 
office.  You  should  have  the  natural  parent  or  father  listed  on 
the  birth  certificate  of  each  child  as  its  fathor.  Then  if  the 
mother  desires  to  have  the  name  of  the  child  changed  she  may  do 
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so  by  an  action  in  the  circuit  court  for  a change  of  name.  If 
the  stepfather  of  the  child  wishes  to  formally  adopt  the  child, 
then  a proceeding  in  the  circuit  court  for  the  adoption  of  the 
child  would  be  necessary*  i’he  law  provides  for  a change  of  the 
birth  certificates  after  on  adoption  has  been  approved  by  the 
circuit  court*  (See  Section  96114a  R.S.A*  Laws  of  Mo.  1947*  Vol.2, 
page  2130 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  a child  conceived 
in  wedlock  by  husband  number  one  should  be  registered  as  the  child 
of  said  husband  even  though  the  mother  divorces  him  and  marries 
husband  number  two  before  the  birth  of  said  ohild,  and  regardless 
of  the  wishes  of  the  mother  the  surname  of  the  child  will  be 
that  of  the  natural  father  or  husband  number  one. 


APPROVED i 


Respectful! 


imltted. 


ITT 

torney  General 
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FOOD  AND  DRUGS: 
SEIZURE  OF  FOOD: 


Food  seized  by  the  Bureau  of  Food  and  Drugs  can- 
not be  held  for  more  than  three  days  without  a 
court  order. 


May  8,  1950 


Honorable  Buford  G.  Hamilton 
Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 


i FILED 

;37 


i . 


This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  upon  the  following  problem: 


"We  would  like  to  have  your  official  opinion 
regarding  the  length  of  time  which  the  food 
and  drug  commissioner  may  keep  any  food,  drug, 
device,  or  cosmetic  under  embargo. 


"You  will  note  under  Section  9861,  under  Food 
and  Drug  Laws,  paragraph  A,  that  the  commis- 
sioner has  the  authority  to  embargo  any  food, 
drug,  device,  or  cosmetic  which  he  believes 
is  adulterated  or  misbranded  so  as  to  be  dan- 
gerous or  fraudulent  within  the  meaning  of 
this  Act.  Under  this  paragraph,  there  is  no 
mention  of  a time  limit  on  the  embargo. 

"Under  paragraph  D,  you  will  note  that  when  em- 
bargoing any  meat,  seafood,  poultry,  vegetable, 
fruit,  or  other  perishable  articles  which  are 
unsound  or  contain  any  filthy,  decomposed,  or 
putrid  substance,  or  that  may  be  poisonous  or 
deleterious  to  health  or  otherwise  unfare,  the 
commissioner  shall  forthwith  condemn  or  destroy 
the  same  or  render  it  unsalable  as  human  food, 
if  the  person  who  owns  the  goods  agrees  to 
such  action.  If  the  owner  refuses,  then  the 
commissioner  may  serve  such  a person  with  a 
written  notice  directing  him  to  hold  or  store 
any  such  articles  for  a period  of  not  longer 
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Than  three  days  from  the  date  of  service  of 
such  notice.  It  further  states  that  the  com- 
missioner or  his  agent,  after  issuing  such 
notices,  shall  apply  to  the  judge  of  the  court 
of  common  pleas  or  of  the  circuit  court  for 
an  order  to  condemn  or  destroy  same. 

"In  a good  many  cases,  it  is  necessary  to  run 
extensive  tests,  both  chemical  and  bacterio- 
logical, on  such  products  to  determine  their 
wholesomeness,  purity,  and  safety.  It  is  im- 
possible in  three  days  time  to  run  such  tests. 

For  these  reasons,  therefore,  we  would  like 
to  know  if  we  are  limited  to  a time  limit  of 
three  days  on  embargoing  such  products  or  if 
we  may  hold  such  products  under  embargo  until 
such  chemical  and  bacteriological  tests  are 
completed . " 

We  will  confine  this  opinion  to  a consideration  of  the  pro- 
visions of  Section  9861(d)  which  section  number  will  be  196.03, 

R.  S.  Mo.  1949,  because  Section  9861(a)  and  Section  9861(b)  re- 
late to  detaining  or  embargoing  any  food,  drug,  device  or  cosmetic 
which  is  believed  to  be  adulterated  or  so  misbranded  as  to  be  dan- 
gerous or  fraudulent,  while  Section  9861(d)  relates  to  the  seizure 
of  any  meat,  seafood,  poultry,  vegetable,  fruit  or  other  perish- 
able articles.  If  our  consideration  of  the  provisions  of  Section 
9861(d)  is  not  sufficient  to  answer  your  request  then  a subsequent 
request  in  regard  to  the  provisions  of  subsections  (a)  and  (b)  of 
Section  9861  may  be  submitted  to  us. 

Section  9861(d)  Reenacted,  Laws  of  1943,  page  559,  provides 
as  follows: 

"Whenever  the  state  board  of  health  or  any  of 
its  authorized  agents  shall  find  in  any  room, 
building,  vehicle  of  transportation  or  other 
structure,  any  meat,  seafood,  poultry,  vege- 
table, fruit  or  other  perishable  articles 
which  are  unsound,  or  contain  any  filthy,  de- 
composed, or  putrid  substance,  or  that  may  be 
poisonous  or  deleterious  to  health  or  other- 
wise unsafe,  the  state  board  of  health,  or  its 
authorized  agent,  shall  forthwith  condemn  or 
destroy  the  same  or  in  any  other  manner  render 
the  same  unsalable  as  human  food  if  the  person 
found  in  possession  of  same  or  claiming  pos- 
session or  ownership  or  same  shall  agree  to 
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such  action;  provided  that  if  any  such  person 
refuse  to  permit  such  action  by  the  state  board 
of  health  or  its  agent,  such  agent  may  serve 
such  person  with  a written  notice  directing 
him  to  hold  or  store  any  such  articles  for  a 
period  not  longer  than  three  days  from  the 
date  of  service  of  such  notice.  Such  notice 
shall  also  prohibit  any  such  person  from  sell- 
ing or  in  any  manner  disposing  of  such  arti- 
cles of  food  during  the  prescribed  period.  The 
state  board  of  health  or  its  agent  after  issu- 
ing any  such  notice  shall  immediately  apply  to 
the  judge  of  the  court  of  common  pleas  or  of 
the  circuit  court  in  whose  jurisdiction  such 
articles  of  food  may  be  found  or  held  for  an 
order  to  condemn  or  destroy  same.  Upon  the 
application  for  such  order  the  judge  of  any 
such  court  shall,  immediately  hold  a summary 
hearing  and  at  the  conclusion  thereof  shall 
order  the  articles  of  food  in  question  re- 
leased to  the  person  claiming  ownership  or 
possession  thereof.  Upon  the  application  for 
any  such  order,  the  judge  of  any  such  court 
may  make  such  orders  for  the  custody,  storage, 
or  temporary  preservation  of  any  of  such  arti- 
cles of  food  as  may  under  the  circumstances 
be  deemed  proper.  After  the  hearing  pre- 
scribed for  herein,  if  the  judge  of  any  such 
court  find  the  complaint  to  be  sustained,  he 
may  direct  the  articles  of  food  to  be  dis- 
posed of  as  provided  for  by  subsection(c)  of 
this  section.”  (Underscoring  ours.) 

Section  9862,  Reenacted  Laws  1943,  page  559,  provides  as 
follows : 


"It  shall  be  the  duty  of  the  Prosecuting  At- 
torney in  any  county  or  city  in  the  state, 
when  called  upon  by  the  State  Board  of  Health, 
or  any  of  its  assistants,  to  render  any  legal 
assistance  in  its  power  to  execute  the  laws  and 
to  prosecute  cases  rising  under  the  provision 
of  this  article.  Before  any  violation  of  this 
Act  is  reported  to  any  such  attorney  for  the 
institution  of  a criminal  proceeding,  the  per- 
son against  whom  such  proceeding  is  contemplated 
shall  be  given  appropriate  notice  and  an  oppor- 
tunity to  present  his  views  before  the  State 
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Board  of  Health  of  its  designated  agent,  ei- 
ther orally  or  in  writing,  in  person,  or  by 
attorney,  with  regard  to  such  contemplated 
proceeding.  The  court  at  any  time  after  sei- 
zure up  to  a reasonable  time  before  trial, 
shall,  by  order  allow  any  party  to  a condem- 
nation proceeding,  his  attorney  or  agent,  to 
obtain  a representative  sample  of  the  article 
seized,  and  as  regards  fresh  fruit  or  vege- 
tables, a true  copy  of  the  analysis  on  which 
the  proceeding  is  based  and  the  identifying 
marks  or  numbers,  if  any,  of  the  packages  from 
which  the  samples  analyses  were  obtained." 

The  provisions  for  seizure  of  food  in  accordance  with  provi- 
sions of  said  Section  9861(d)  cannot  be  classed  as  entirely  civil 
nor  as  entirely  criminal  in  character.  The  seizure  proceedings 
may  be  termed  quasi-criminal  and  quasi-civil  in  nature.  It  was 
stated  by  the  court  in  U.S.  v.  Eight  Packages  and  Casks  of  Drugs, 

5 Fed. 2d.  971,  l.c.  976  and  977  as  follows: 

"The  question  in  every  case  of  seizure  is 
whether  the  seizure  was  justified  or  not, 
and  the  proceeding  to  ascertain  that  fact 
is  a civil  proceeding,  but  a seizure  of 
goods  is,  in  effect,  a proceeding  against 
the  owner  * * * and  hence  criminal  in 
nature.  * * *" 

You  have  the  right  to  take  samples  of  any  food  under  suspicion 
and  run  the  tests  before  the  seizure  is  made.  (See  Sections  9875 
and  9876,  Reenacted  Laws  1943,  page  559.) 

A fair  interpretation  of  said  Section  9861(d)  means  that  after 
the  food  has  been  seized  by  your  department  that  it  cannot  be  held 
longer  than  three  days  from  the  date  of  seizure.  The  law  contem- 
plates that  during  the  three  day  period  that  you  will  call  upon  the 
prosecuting  attorney  to  file  the  condemnation  suit  in  the  proper 
court  as  provided  by  said  section  and  to  request  the  court  for  an 
order  concerning  the  custody,  storage  or  temporary  preservation  of 
any  such  articles  of  food  until  the  condemnation  proceeding  is  de- 
cided. Said  section  9861(d)  also  provides  for  a summary  hearing 
before  the  judge  of  said  court  upon  the  condemnation  petition.  But 
it  would  not  always  be  possible  for  the  judge  of  the  court  in  which 
the  condemnation  petition  or  complaint  was  filed  to  hold  a hearing 
upon  the  questions  involved.  He  would  have  the  power  to  issue  a 
temporary  restraining  order  for  the  storage  of  food  while  tests 
were  being  made  of  samples  of  the  food  seized  by  your  department 
under  the  provisions  of  said  Section  9861(d). 
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Section  9859,  Reenacted  Laws  1943,  page  559,  also  gives  the 
circuit  court  the  power  to  enjoin  any  person  violating  any  provision 
of  Section  9858,  as  reenacted  by  Laws  1943.  Section  9858(h)  pro- 
hibits the  removal  or  disposal  of  a detained  or  embargoed  article 
in  violation  of  said  Section  9861. 

Section  9860,  as  reenacted,  Laws  1943,  page  559  provides  crim- 
inal penalties  for  violation  of  any  of  the  provisions  of  Section 
9858  (Laws  1945,  p.  559)  which  is  not  set  forth  in  full  in  this 
opinion,  but  is  part  of  the  Food  and  Drug  Act. 

It  is  in  the  discretion  of  the  authorities  connected  with  the 
Bureau  of  Food  and  Drugs  of  the  Division  of  Health  to  decide  which 
one  of  the  three  different  judicial  proceedings,  which  have  now  been 
mentioned ,-- injunction  proceedings,  criminal  prosecution  or  condem- 
nation proceedings -- they  will  pursue  against  an  alleged  violator. 

If  they  elect  to  seize  the  food  described  in  said  subsection  (d) 
of  Section  9861,  then  they  must  be  prepared  to  file  the  condemna- 
tion suit  before  three  days  have  elapsed. 

III. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  any 
food  seized  by  the  Bureau  of  Food  and  Drugs  of  the  Division  of 
Health  under  the  powers  granted  in  Section  9861(d) , Reenacted 
Laws,  1943,  page  559,  cannot  be  held  for  longer  than  three  days 
without  an  order  from  the  proper  court  so  to  do. 

Respectfully  submitted, 


APPROVED : 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY'  CLiCRK  ) Compensation  of  deputy  fixed  ty.  bounty  clerk*  • 


May  17,  1950 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County 
Boonville,  Missouri 

Dear  Sirr 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 


"The  deputy  county  clerk  of  Cooper  County 
is  receiving  a monthly  salary  of  ,150 • 

Cooper  County  is  a third  class  county  and 
has  a population  between  15,000  and  20, 000 • 
At  present  the  deputy  clerk  does  not  re- 
ceive 705  of  tho  salary  of  the  county  clerk. 


"The  question  is  whether  the  sum  of  70;£  of  the 
salary  of  the  county  clerk  is  to  be  mandatory, 
or  whether  the  county  clerk  has  tho  authority 
to  set  the  salary  with  the  approval  of  the 
County  Court, or  whether  the  county  court  can 
set  the  salary  without  recommendation  of  the 
county  clerk." 

Section  5,  Laws  of  Missouri,  194-7,  Volume  I,  page  491,  provides: 

"The  clerk  of  the  county  court  in  oach  county 
of  tho  third  class  shall  be  entitled  to  employ 
deputies  and  assistants,  and  for  such  deputies  and 
assistants  shall  be  allowed  the  following  sums: 

In  all  counties  having  a population  of  less 
than  7,500  persons  the  sum  of  55  per  cent  of  the 
salary  of  the  county  clerk  as  established  in 
Sections  1 and  2 of  this  act;  in  counties  with  a 
population  of  7,500  and  less  than  15,000  the 
sum  of  65  per  cent  of  the  salary  of  the  county 
clerk;  in  counties  having  a population  of 
15,000  and  less  than  20,000,  the  Siam  of  70  per 
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cent  of  the  salary  of  the  county  clerk; 

In  counties  having  a population  of  20,000 
and  loss  than  24,000,  the  sum  of  75  per 
cent  of  the  salary  of  the  county  clerk; 
in  counties  having  a population  of  2ij., 000 
and  less  than  30,000,  the  sum  of  100  per 
cent  of  the  salary  of  the  county  clerk; 
and  in  counties  having  a population  of 
30,000  or  more,  the  sum  of  125  par  cent 
of  the  salary  of  the  county  clerk;  provided, 
that  the  total  allowance  for  deputies  and 
assistants  shall  in  no  case  exceed  the  sum 
of  4,000  annually.  The  county  court  in 
all  counties  of  the  third  class  may  allow 
the  county  clerk,  in  addition  to  the  amount 
herein  specified  for  deputies*  or  assistants* 
hire,  a further  sum  not  to  exceed  $500  per 
annum,  to  be  used  solely  for  clerical  hire 
or  allowed  and  paid,  in  whole  or  in  part, 
as  additional  compensation  to  any  regular 
deputy  or  assistant  to  be  detoradned  by  the 
county  court  of  such  county;  provided,  that 
the  county  court  shall  determine  that  the 
work  required  to  be  done  by  such  clerk  or 
clerks  demands  or  re  uires  such  extra 
remuneration." 


In  the  case  of  Alexander  v.  Stoddard  County,  210  S«W.  (2d)  107 
at  1.  c.  109#  the  Supreme  Court  quoted  with  approval  from  20  C.J.S. 
Counties,  Section  122,  as  follows: 


" »As  a general  rule  compensation  for  ser- 
vices rendered  by  assistants,  deputies, 
and  other  employees  can  be  allowed  directly 
to  them  or  to  their  superiors  only  as 
authorized  by  law;  and  where  no  provision 
is  made  for  the  payment,  or  for  the  appoint- 
ment or  employment  of  deputies  and  assistants, 
the  latter  must  look  exclusively  to  their 
employers  for  compensation,  and  Buoh  employer 
cannot  look  to  the  county  for  reimburse- 
ment. * * <M" 


In  the  present  situation  the  Legislature  has  seen  fit  to  pro- 
vide for  reimbursement  of  the  county  clerk  for  deputy  and  clerical 
hire.  You  will  note  that  the  statute  provides  that  the  sums  fixed 


4 


Honorable  Lane  Harlan 


"be  allowed"  to  the  county  clerk  for  deputies  and  assistants.  Inas- 
much as  the  allowance  is  in  the  form  of  reimbursement,  we  feel  that 
the  Legislature  has  left  to  the  county  clerk  the  determination  of 
what  shall  be  paid  to  the  deputies  and  assistants.  The  county  clerk 
is  entitled  to  be  reimbursed  within  the  limits  prescribed  in  the 
above  quoted  statutory  provision  for  his  actual  outlay  for  the  hire 
of  such  help.  In  view  of  the  fact  that  the  allowance  is  to  the 
county  clerk  in  the  form  of  reimbursement,  we  feel  that  the  salary 
of  the  deputy  may  be  fixed  by  the  county  clerk  without  approval  by 
the  county  court.  Furthermore,  we  do  not  feel  that  the  county  court 
would  be  authorized  to  fix  the  salary  of  the  deputy,  nor  must  the 
salary  of  the  deputy  in  your  county  be  fixed  at  70  per  cent  of  the 
salary  of  the  county  clerk.  This  is  a matter  for  the  deterrainati on 
of  the  county  clerk,  and  the  70  per  cent  figure  merely  liiaits  the 
amount  which  may  be  allowed  to  the  county  clerk  as  reimbursement. 

If  he  does  not  see  fit  to  pay  the  deputy  an  amount  equal  to  70  per 
cent  of  his  salary,  his  reimbursement  would,  of  course,  be  limited 
to  the  amount  actually  paid,  on  the  other  hand  the  county  clerk 
might.  If  he  sees  fit,  pay  the  deputy  roore  than  70  per  cent  of  hie 
salary,  but  in  such  event,  his  reimbursement  would  be  limited  to  the 
70  per  cent • , 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the  salary 
of  deputy  county  clerks  in  third  class  counties  is  determined  by  the 
county  clerk  who  is  reimbursed  for  his  expenditure  in  accordance  with 
Section  5 of  Laws  of  Missouri,  194-7#  Volume  I,  page  4-9 1* 

Respectfully  submitted. 


ROB  -RT  R.  17ELB0RN 

Assistant  Attorney  General 


APPROVE : 


J.  f . TAYLC, 

Attorney 

RRW/feh 
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ADJUTANT  GENERAL: 
MILITIA: 


Cannot  enter  into  agreement  in 
which  State  would  be  liable  for 
torts  of  Air  National  Guard 
personnel . 


May  22,  1950 


Brigadier  General  John  A.  Harris 
Adjutant  General's  Office 
Jefferson  City,  Missouri 

Dear  General  Harris: 


This  department  is  in  receipt  of  your  recent  opinion  request 
which  reads  as  follows: 


"Reference  is  made  to  the  enclosed  letter  from 
the  National  Guard  Bureau,  and  your  opinion  is 
requested  as  to  whether  it  is  legal  or  proper 
for  the  Adjutant  General  to  agree  to  the  pro- 
posal made  therein." 

The  enclosed  letter  containing  the  proposal  in  question  was 
addressed  to  you  and  sent  by  Major  General  Kenneth  F.  Cramer,  Chief, 
National  Guard  Bureau.  This  letter  reads  in  part: 

"1.  This  Bureau  is  prepared  to  request  Head- 
quarters, United  States  Air  Force  to  continue 
negotiations  for  the  acquisition  of  the 
Sheboygan  Air-to-Air  Gunnery  Ranges  for  use 
by  the  units  of  the  Missouri  Air  National 
Guard. 


"2.  Prior  to  such  acquisition  it  is  necessary 
that  the  State  agree  to  the  following: 

"a.  The  processing  of  any  claims  for  li- 
ability to  cover  damages  to  property  or 
personnel  that  result  from  operation  of 
aircraft  by  Air  National  Guard  personnel 
is  a responsibility  of  the  State. 

"b . The  Federal  Government  is  not  liable 
for  damages  as  a result  of  claims  filed 


Brigadier  General  John  A.  Harris 


against  the  State  where  the  operator  of 
the  aircraft  is  a member  of  the  National 
Guard. " 

The  question  to  be  determined  is  whether  or  not  the  Adjutant 
General  has  the  authority  to  agree,  on  behalf  of  the  State,  to  ac- 
cept liability  for  personal  or  property  damages  resulting  from 
operation  of  aircraft  by  Missouri  Air  National  Guard  personnel. 

It  is  a well-established  principle  of  law  that  the  State  is 
not  liable  for  the  tortious  acts  of  its  officers,  agents  or  em- 
ployees, absent  any  constitutional  or  statutory  provision  assum- 
ing such  liability.  This  rule  is  stated  in  49  Am.  Jur.,  States, 
Territories  and  Dependencies,  paragraph  76,  page  288: 

"The  rule  is  well  settled  that  the  state,  un- 
less it  has  assumed  such  liability  by  consti- 
tutional mandate  or  legislative  enactment,  is 
not  liable  for  injuries  arising  from  the  negli- 
gent or  other  tortious  acts  or  conduct  of  any 
of  its  officers,  agents,  or  servants,  committed 
in  the  performance  of  their  duties.  In  other 
words,  the  doctrine  of  respondeat  superior  does 
not  apply  to  sovereign  states  unless  through 
their  legislative  departments  they  assume  such 
liability  voluntarily." 

It  was  held  in  Cassidy  v.  City  of  St.  Joseph,  247  Mo.  197, 
l.c.  205,  152  S.  W.  306,  that: 

"Neither  the  State  nor  those  quasi-corpora- 
tions consisting  of  political  subdivisions 
which,  like  counties  and  townships,  are 
formed  for  the  sole  purpose  of  exercising 
purely  governmental  powers,  are,  in  the  ab- 
sence of  some  express  statute  to  that  ef- 
fect, liable  in  an  action  for  damages  ei- 
ther for  the  non-exercise  of  such  powers,  or 
for  their  improper  exercise,  by  those  charged 
with  their  execution.  This  applies  alike  to 
the  acts  of  all  persons  exercising  these  gov- 
ernmental functions,  whether  they  be  public 
officers  whose  duties  are  directly  imposed 
by  statute,  or  employees  whose  duties  are  im- 
posed by  officers  and  agents  having  general 
authority  to  do  so.  * * *" 
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Neither  the  Constitution  nor  legislative  acts  of  the  State  of 
Missouri  provide  for  the  State's  assumption  of  liability  for  damages 
resulting  from  operation  of  aircraft  by  the  Missouri  Air  National 
Guard,  nor  is  the  Adjutant  General,  by  a constitutional  provision 
or  legislative  act,  given  the  authority  to  enter  into  an  agreement 
assuming  such  liability.  Since  a constitutional  or  statutory  pro- 
vision authorizing  such  is  required  before  such  liability  can  be 
assumed  by  the  State,  it  is  our  opinion  that  the  Adjutant  General 
cannot  agree  to  the  instant  proposal  made  by  the  National  Guard 
Bureau. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
Adjutant  General  is  without  the  authority  to  agree  with  a proposal 
made  by  the  National  Guard  Bureau,  under  which  agreement  the  State 
would  be  required  to  assume  liability  for  personal  and  property 
damages  resulting  from  operation  of  aircraft  by  Missouri  Air 
National  Guard  personnel. 


Respectfully  submitted, 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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DIVISION  OP  HEALTH:  Suggested  forms  of  pleading  to  condemn  unsound 
POOD  AND  DRUG:  or  contaiminated  food  in  accordance  with  pro- 

visions of  Section  9^61,  R»  S.  Mo.  1939# 
Reenacted  Laws  19^3 > page  559* 


Juno 


Dr.  Buford  G.  Hamilton 
Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  your  recent  request  for  assistance  in 
the  preparation  of  forms  of  pleading  in  the  circuit  courts  for 
condemnation  of  unsound  or  contaminatod  food  to  enforce  the  pro- 
visions of  Section  98&1,  R»  S.  Mo.  1939#  Reenacted  Laws  !'o. 

19^3 » p*a°  559* 

o are  attaching  herewith  a suggested  form  of  petition  for 
condemnation;  a form  for  a temporary  restraining  order  and  a form 
for  the  Judgment  for  condor ’nation.  The  forms,  of  course,  may  be 
varied  by  the  prosecuting  attorneys  to  fit  the  particular  facts 
or  circumstances  arising  in  each  case. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
attached  forms  of  pleading  for  condemnation  of  unsound  or  con- 
taminated food  for  use  in  tho  enforcement  of  the  provisions  of 
Section  9^61#  R*  S.  Mo. , Reenacted  Laws  Mo. , 19^3#  page  559* 
are  hereby  approved. 


APPROVED: 


Attorney  Goner al 


ly  submitted,  / 

tM 


HP 


At 


<rney  General 
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LIBEL  ?0R  CONDEMNATION  UNDER  SECTION  9861(d)  R.  3.  Mo. 

1939,  - * D L....S,  191+3#  P-iGE  559* 


IN  THE  CIRCUIT  COURT  OP COUNTY,  STATE  OP  MISSOURI, 

SAMUEL  MARSH, 

Director,  Departnont  of  Public 
Health  and  Y.elfaro,  for  and  on  behalf 
of  the  Division  of  II<-alth  of  tlie 
State  of  Missouri, 

Plaintiff, 

vo. 

, # 

Owner  or  Possessor  of  Foot?. 

Defendant. 

PETITION  FOR  CONDEMNATION 

I. 

9 

Thla  petition  is  filed  by  the  plaintiff  for  and  on  behalf 
of  the  Division  of  Health  of  the  State  of  Missouri  in  accordance 
with  the  provisions  of  Section  9&&1,  R*  Mo.  1939#  Re-enacted 
Laws  19^3*  P*f;e  559#  or  Section  196.03,  R.  S.  Mo.  19l}-9*  Plaintiff 
prays  tho  seizure  for  condemnation  and  confiscation  in  accordance 
with  the  provisions  of  said  section  and  other  provisions  of  the 
Food  and  Drug  Laws  of  the  State  of  Missouri  of  the  following 
described  meat,  seafood,  poultry,  vegetable,  fruit  or  other 
perishable  articles  to-wit:  (describe  in  detail  the  food  souj^ht 
to  be  condemned. ) 

II. 

That  the  said  articles  wore  seized  by  tho  Division  of  Health 


on  the  Jay  of  19$ In  tho  County  of 

M and  the  State  of  Missouri*  and  that  said 
articles  now  remain  unsold  and  in  the  original  unbroken  packages 
or  cartons  in  the  County  of  and  the  state  of  Missouri 

in  the  possession  of  the  said  defendant  at  ( give 

exact  location)*  all  within  the  jurisdiction  of  this  court*  That 
the  said  articles  aforesaid  are  unsound  or  contain  filthy*  de competed 
or  putrid  substances  in  the  following  respects*  to*wit:  (sot  forth 
in  detail  in  what  respect  the  food  is  unsafe  or  is  composed  of 
filthy,  decomposed  or  putrid  substances.) 

III. 

i 

That  the  articles  aforesaid  contain  substances  that  may  bo 
poisonous  or  deleterious  to  health  or  otherwise  unsafe. 

IV. 

WHEIiEFOUL,  in  consideration  of  the  premises  the  plaintiff  prays 

that  the  articles  aforesaid  contained  in  the  original  packages  or 

« 

cartons  aforesaid  be  proceeded  against  and  seized  for  condemnation 
and  confiscation  and  that  they  be  disposed  of  as  the  court  may 
direct  in  accordance  with  the  provisions  of  the  Pood  and  Drug  Laws 
of  the  State  of  Missouri  and  in  conformity  with  the  practice  of 
this  court;  that  the  court  grant  a temporary  order  for  tho  custody* 
storage  or  temporary  preservation  of  said  articles  as  may  to  the 
court  be  deemed  proper  and  that  any  and  all  other  persons  or 
corporations  having  or  protending  to  have  any  right*  title  or  claim 
to  tho  said  articles  be  cited  to  appear  herein  and  answer  all  and 
singular  the  allegations  herein  sot  forth. 

That  this  court  may  enter  all  such  orders,  decrees  and  Judgments 
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as  may  bo  neoessary  In  the  premises  to  grant  full  relief  to  this 


plaintiff  and  for  the  costs  of  this  proceeding,  should  such  costs 


not  bo  satisfied  out  of  the  proceeds  of  the  3ale  of  said  articles 


if  this  court  should  decroe  the  sar'o  to  be  sold. 


for 

County,  state  oJ 


.asourJ 


Attorney  for  the  Plaintiff, 
Address: 


5 * “-W1 


TEMPORARY  RESTRAINING  ORDER  ORDER  SECTION  9861(d),  R.  3,  Mo.  1939, 

REENACT.  D LAWS,  1943#  PAGE  559. 

IN  THE  CIRCUIT  COURT  OP COUNTY,  STATE  OP  MISSOURI. 

SAMUEL  MARSH, 

Director,  Department  of  Public 
Health  and  Welfare,  for  and  on 
behalf  of  tho  Division  of  Health 
of  tho  Stato  of  Missouri, 

Plaintiff, 

vs. 

t « 

Owner  or  Possessor  of  "^obd 

Defendant# 

THIPORARY  RESTRAINING  ORDER 

Whereas  a petition,  or  libel,  has  been  filed  In  this  court  on 
the  „ day  of  , 195  » by  , 

prosecuting  attorney  within  and  for  the  county  of  , 

State  of  Missouri,  on  behalf  of  the  abovo  navaed  plaintiff,  und 

against  , and  any  other  owners  of  the 

property  described  in  3aid  petition. 

The  said  petition,  or  libel,  prays  that  the  abovo  named 
defendant  and  all  other  persons  interested  in  the  property  as  more 
fully  sot  forth  in  said  petition  be  su^aoned  to  answer  tho  premises 
and  that  said  property  bo  condernned  as  forfeited  to  the  Stato  of 
Missouri. 

i 

Tho  slier  iff  of  , county,  stato  of  Missouri,  is 

hereby  commanded  to  attaoh  the  following  described  moat,  seafood, 
poultry,  vegetables,  fruit  or  other  perishable  articles,  to-witi 


m* 


(describe  In  detail  food  to  bo  attached)  and  to  detain  the  sane  in 

. * 

his  custody  until  the  further  order  of  the  court  re spec tine  the 
same,  and  to  .jive  due  notice  to  all  persons  claiming  the  sane,  or 
having  anything  to  say  why  the  sane  should  not  be  condemned  and  sold 
pursuant  to  the  prayer  of  the  said  petition  or  libel,  that  said 
defendants  bo  and  appear  before  this  court,  to  be  held  in  the 

courthouse  in  the  city  of , in  the  county  of 

, State  of  Missouri,  on  the  day  of 

, 195 , at  , o»clock  M* , 

then  and  there  to  interpose  any  claims  they  nay  have  for  the  same, 
and  to  make  their  allegations  in  that  behalf.  The  said  sheriff 

is  hereby  authorized  to  store  the  above  described  foods  in  storage 

« 

facilities  that  will  preserve  the  sane  in  its  present  condition, 
and  the  cost  of  said  storage  shall  be  taxed  as  costs  in  this  cause* 
Said  sheriff  shall  report  on  the  day  set  above  for  said  hearing 
as  to  what  he  has  done  in  tho  premises  and  then  and  there  make 
return  thereof  together  with  tills  writ.  The  clerk  of  this  court 
shall  issue  said  sheriff  u copy  of  tills  writ  forthwith  and  deliver 
the  same  to  the  sheriff  named  above*  Writ  of  Summons  shall  be 
issued  and  directed  to  the  defendant  named  in  the  caption  and  any 
other  persons  interested  in  said  food  directing  them  to  appear  on 
the  date  stated  above* 

1 j'udgo  of  the  Circuit  Souri 

of  County, 

State  of  !Ii3Bouri* 


n 

c. 


FORM  FOR  COMBINATION  UNDER  SECTION  9361(d)  R.  3.  Mo.  1939* 
RE-ENACTED  LAWS,  19^3,  PAGE  559- 

IN  THE  CIRCUIT  COURT  OF  COUNTY,  STATE  OF  MISSOURI. 

SAMUEL  MARSII, 

Director,  Department  of  Public 

Health  and  Welfare,  for  and  on  • N 

behalf  of  the  Division  of  Health 
of  the  State  of  Missouri, 

Plaintiff, 

V 3. 

Owner  or  Possessor  "of  ^ood. 

Defendant. 

JUDGMENT  FOR  COUDmLiTION 

♦ 

This  cause  coming  on  r ocularly  to  be  heard  on  the  day  of 

, 195  * » Prosecuting 

Attorney  within  and  for  the  County  of , and 

State  of  Missouri,  appearing  for  the  plaintiff  herein,  and  • 

m attorney  for  the  defendant  and 

claimant  herein,  both  parties  having  announced  ready  for  trial,  and 
the  trial  having  been  held  before  the  court  without  a jury  as 
provided  by  law,  and  the  court  having  heard  all  the  pleadings  and 
the  evidence  and  argument  of  counsel,  and  having  taken  said  cause 
under  submission,  and 

It  appearing  to  tho  court  tliat  this  is  a libel  or  petition  for 
condemnation  filed  by  the  Director  of  the  Department  of  Public 
Health  and  Welfare,  for  and  on  behalf  of  the  Division  of  nealth 


of  the  State  of  Missouri,  and  that  process  has  been  issuod  pursuant 
to  the  petition  of  said  plaintiff  and  that  the  sheriff  of 

County  has  received  into  his  custody  the 
following  described  articles  of  food,  to-wits  (doscribe  the  same 
in  detail)  pursuant  to  the  order  of  this  court,  and  that  ho  now 
holds  the  sane  in  his  custody  and  that  due  process  was  given  on 
the day  of  « 195  » to  all  persons  having 

t 

or  claiming  to  have  any  interest  in  s aid  articles  charged  in  said 
libol  or  petit  on  to  show  cause,  of  any  tlioy  have,  why  an  order 
should  not  be  issuod  from  this  court  as  in  said  libel  or  petition 
prayed;  and 

It  appearing  to  the  court  that  said  articles  of  food  as 
described  above  are  unsound,  or  contain  filthy,  decomposed  or  putrid 
substances  as  alleged  in  said  petition. 

NOW,  THEREFORE,  IT  IS  ORDERED,  ADJUDGED  AND  DECREED  that  the 
aforesaid  articles  of  food,  being  packages  or  cartons,  more 
or  less,  be,  and  the  same  are  hereby,  condemned  and  forfeited  to 
the  state  of  Missouri;  and 

It  appearing  that  said  articles  ore  now  In  the  possession  of 
the  sheriff  of  County  and  subject  to  destruction, 

the  sheriff  of  said  County  is  hereby  ordered  to  destroy  said  articles, 
(or  sell  game  for  consumption  by  livestock) 

It  is  further  ordered  that  the  clerk  of  this  court  furnish 
tho  sheriff  of  this  County  with  a certified  copy  of  t Is  decreo, 
costs  taxed  against  the  defendant. 

Circuit  Judge  of 
County. 


ELECTIONS:  . Candidate  nominated  by  pse  of  primary  ballot  stating 

NAME4 APPEARING  the  first  two  initials  and  the  last  name  may  appear 
ON  BALLOT:  on  the  general  election  ballot  by  a first  initial, 

middle  name  and  last  name  if,  in  judgment  of  official 
whose  duty  it  is  to  print  the  ballot,  said  first 
Initial,  middle  name  and  last  name  sufficiently  iden- 
tifies him* 

October  20,  1950 


Mr.  Lane  Harlan  * 

Prosecuting  Attorney 

Boonvillo,  Missouri  ' 

Dear  Mr.  Harlan: 

We  have  your  recent  letter  in  which  you  request  aj 
of  this  department.  Your  letter  is  as  follows: 

"Xn  the  primary  election  the  name  o±  a 
candidate  for  the  office  of  Treasurer  was 
placed  on  the  Democratic  ballot  as 
C.  Ii*  Cochran.  The  sample  ballot  in  the 
primary  was  sent  to  him  and  he  gave  his 
approval* 

"In  the  general  election,  he  desires  to  have 
the  nane^changed  to  C.  Harrison  Cochran* 
Harrison  is  his  middle  name*  Our  County 
Clerk  has  requested  an  opinion  from  your 
office  as  to  whether  or  not  this  requested 
change  is  valid.'' 

is  as  follows: 


Section  11550*  R.3.A.  Mo*  1939 

""’he  name  of  no  candidate  shall  be  printed  upon 
any  official  ballot  at  any  primary  election, 
unless  at  least  sixty  days  prior  to  such 
primary  a written  declaration  shall  have  been 
filed  by  the  candidate,  as  provided  in  this 
article,  stating  his  full  name,  residence,  of. Ice 
for  which  he  proposes  as  a candidate,  the  party 
upon  whose  ticket  he  is  to  be  a candidate,  that 
if  nominated  and  eleoted  to  such  office  ho  will 
qualify,  and  such  declaration  shall  be  in  substan- 
tially the  following  form: 

ed,  a resident  and  qualified 
precinct  of  the 


I,  the  under si 
elector  of  the 


Hr.  Lane  Harlan 


town  of  ) , or  (the 

precinct  of  the  rard  of  the  city 

of  )>  county  o T 

state  of  ?ii a s our  1 , do  announce  myself 
a candidate  for  the  office  of 
on  the  ticket,  to  be  voted  for  at 

the  primary  election  to  be  held  on  the  first 
Tuesday  In  August,  , and  I further 

declare  that  If  nominated  and  elected  to  such 
office  I will  qualify. 

’(Signed ) 


The  candidate  mentioned  In  your  letter  filed  in  the  primary 
under  the  above  quoted  section  and  giving  his  name  as  C.  H* 

Cochran  was  nominated  by  the  voters  of  his  party.  The  section 
above  quoted  requires  that  a candidate  for  nomination  In  the 
primary  shall  state  his  full  nar.e  In  his  declaration*  This  candi- 
date stated  Ills  two  Initials  and  his  last  name,  falling  to  state 
his  first  and  middle  name  and  thus  identified  was  voted  upon  by 
the  voters  and  received  sufficient  votes  for  his  nomination.  Y,e 
are  of  the  opinion  that  notwithstanding  his  failure  to  state  his 
full  name  on  the  ballot  his  nomination  is  valid  because  a designa- 
tion sufficient  to  identify  him  was  embodied  in  his  declaration 
and  placed  upon  the  ballot  and  the  person  so  designated  received- 
sufficient  votes  for  nomination. 

Ydiile  the  question  as  to  whether  or  not  a filing  in  the 
primary  by  use  of  two  initials  and  the  last  name  is  sufficient 
compliance  with  the  provisions  of  the  above  quoted  section  which 
requires  the  statement  of  the  full  name  of  the  candidate  in  his 
primary  declaration  is  not  presented  by  your  letter  nevertheless 
we  deem  it  to  be  relevant  to  discuss  it  In  reaching  an  answer  to 
your  question  asNto  whether  a more  complete  statement  of  the  name 
of  the  candidate  may  be  used  on  the  ballot  in  the  general  election 
than  was  set  forth  on  the  primary  ballot* 

In  this  connection  we  comment  that  while  the  designation  of 
the  name  of  the  candidate  in  his  primary  declaration  and  on  the 
primary  ballot  by  the  use  of  two  initials  preceding  the  last  name 
might  seem  to  fall  short  of  full  compliance  with  the  requirement 
of  the  statute  that  the  full  name  of  the  candidate  must  be  embodied 
' in  the  primary  declaration,  nevertheless,  it  is  quite  obvious  that 
numerous  candidates  in  filing  have  used  only  their  initials  and 
their  last  name  and  the  actions  of  county  clerks  and  secretaries 
of  state  in  printing  only  initials  and  the  last  name  on  the  primary 
ballot  in  numerous  instances  amount  to  administrative  constructions 
of  the  statute  to  the  effect  that  such  filing  constitutes  compliance 


Mr*  Lane  liar lan 

with  the  statute  which  administrative  constructions  are  at  least 
persuasive*  XJe  comment  further,  however,  that  oven  if  such  filing 
does  not  amount  to  full  compliance  with  that  provision  of  the 
above  quoted  statute,  v.o  are  of  the  opinion  that  said  provision  is 
directory  and  not  mandatory  and  that  to  hold  the  nominations  of 
a candidate  so  filing  invalid,  would  amount  to  a disenfranchisement 
of  those  persons  who  voted  for  him  in  the  primary.  The  following 
is  a quotation  from  the  opinion  of  the  Supreme  Court  of  Missouri 
in  the  case  of  Bowers  v.  Smith,  111  Mo*  lj.5,  l*c*  £>5>i 

"The  suffrage  is  regarded  with  jealous 
solicitude  by  a free  people,  and  should 
be  so  viewed  by  those  intrusted  with  the 
mighty  power  of  guarding  and  vindicating 
their  sovereign  rights*  such  a construction 
of  a law  as  would  permit  the  disfranchisement 
of  large  bodies  of  voters,  because  of  an 
error  of  a single  official,  should  never 
be  adopted  where  the  language  in  question  is 
fairly  susceptible  of  any  other*" 

Since  we  hold  the  nomination  of  the  candidate  in  question  not 
to  have  been  invalidated  by  reason  of  the  fact  that  his  name  appeared 
in  his  primary  declaration  and  on  the  primary  ballot  only  by  his 
two  initials  and  his  last  name,  we  are  in  a position  to  consider 
the  question  as  to  whether  his  name  may  be  more  fully  set  forth 
on  the  general  election  ballot  by  printing  it  as  C.  Harrison 
Cochran  as  he  requests  instead  of  as  C.  H*  Cochran  as  set  forth 
in  the  candidate *s  primary  declaration  and  printed  in  the  primary 
ballot* 

You  state  in  your  letter  that  Harrison  is  the  candidate^ 
middle  name.  Since  the  middle  initial  appearing  on  the  primary 
ballot  was  "H"  such  a printing  of  the  name  on  the  general  election 
ballot  as  called  for  by  him  would  not  be  inconsistent  with  the 
primary  ballot*  V»e  are  of  the  opinion  that  the  provision  for 
insertion  of  the  full  name  of  the  candidate  in  his  primary  declara- 
tion and  on  the  primary  ballot  indicates  a general  intent  on  the 
port  of  the  Legislature  that  the  candidate  snail  be  thoroughly 
identified  to  the  voters* 

While  we  find  no  decision  of  the  Su.  rene  Court  of  Missouri 
construing  the  meaning  of  the  words  "full  name"  we  desire  to 
quote  the  following  enlightening  comment  from  the  opinion  of  the 
Court  in  the  case  of  State  v.  Corneli,  II4.9  S*W*  2d*  3l£z 


Mr.  Lane  Harlan 


"•*  * *A  person* s name  la  the  designation 
ordinarily  used,  and  by  which  he  or  she 
is  known  in  the  community.  Nantes  are 
used  as  a method  of  identification.  Whether 
the  identification  is  sufficient  is  ordinarily 
a question  of  fact." 

We  are  therefore  of  the  opinion  that  the  placing  of  the  middle 
name  of  the  candidate  together  with  the  first  initial  and  the  last 
name  on  the  general  election  ballot  will  unquestionably  amount  to 
a more  complete  identification  of  the  candidate  than  the  printing 
of  the  first  two  initials  and  the  last  name  as  it  appeared  on  the 
primary  election  ballot* 


CONCLUSION 

V.'o  are  accordingly  of  the  opinion  that  it  is  permissible 
for  the  county  clerk  to  print  the  name  of  the  candidate  in  question 
on  the  general  election  ballot  as  "C.  Harrison  Cochran"  if,  as  a 
matter  of  fact,  that  name  is  the  name  ordinarily  used  by  the 
candidate  and  sufficiently  identifies  him. 


Respectfully  submitted. 


SAMUEL  V.m  J.ATSON 

Assistant  Attorney  General 

APPROVED: 


Highway  Patrol: 
Motor  Vehicles: 


Patrol  *ay  approve  plexlglas  ae  safety  glass. 


October  27,  1950 


Hon.  Dpvid  E.  Harrison,  Superintendent 
Missouri  State  Highway  Petrol 
Jefferson  City,  Missouri 

Dear  Mr.  Harrison: 

This  Is  In  reply  to  y^ur  recent  reouest  for  an  official 
opinion  of  this  department  which  reads  ae  follows: 

"We  are  in  receipt  of  a letter  from  the  Rohm 

and  Hpae  Company,  makers  of  Plexiglas,  a plastic 

pie  ting  material,  for  approval  of  their  product 

for  the  glaslng  of  openings  to  the  right  and  left 

of  the  driver  in  army  type  and  civilian  type  four-wheel 

drive  utility  vehicles  pooulary  described  as  Jeeps. 

"Section  8391  of  the  Revised  Statutes  of  Missouri 
1939,  defines  safety  glass  as  gles9  so  treated 
or  combined  with  other  materials  as  to  reduce,  in 
oomoprlaon  with  ordinary  sheet  bl  ss  or  plate  * 
glass,  the  likelihood  of  injury  to  persons  by 
objects  from  external  sources  or  by  glass  when  the 
glass  is  craoked  or  broken. 

"PlexlglfS  meets  the  specifications  of  the  American 
Standards  Association  for  the  type  of  rlarlng  for 
which  approval  is  reauested.  However,  since  it  is 
not  actually  glass  but  is  a synthetic,  orgenlc, 
pipe  tic  material,  we  a~e  in  doubt  ae  to  our  authority 
to  grant  approval  for  its  use. 

"It  Is  respectfully  reouested  that  you  inform  us 
whether  or  not  plexlglas  may  be  approved  for  use  as 
a glaslng  material  under  the  Revised  Statutes  of 
Missouri  1939." 


// 


Hon. 


David  E, 


Herrlson 


Section  8390,  R.  S.  Mo.  1939,  provides: 


"It  shall  be  unlawful  after  January  first, 
nineteen  hundred  and  thlrty-slx,  to  sell 
In  the  State  of  Missouri,  any  motor 
vehicle*  manufactured  or  assembled  after 
said  date,  and  designed  for  the  ourpose 
of  carrying  o&ssengers,  unless  such 
vehicle  be  eoulpped  In  all  doors,  windows, 
rear  windows  end  windshields  vlth  safety 
glass. " 

8ectlon  8392b,  Lavs  of  Kls-ourl  19^5,  page  1201,  provides* 

■It  shell  be  the  duty  of  the  Dlreotor  of 
Revenue  to  refuse  to  Issue  a license  for 
any  motor  vehicle  manufactured  or  assembled 
after  Jamr  ry  1,  1936  unless  such  motor 
vehicle  Is  equioned  as  provided  In  Sections 
8389*  8390  rnd  83Q1,  Revised  Statutes  of 
Missouri,  1939,  vlth  such  tyres  of  "safety 
glr as"  as  have  been  heretofore  sorrowed 
by  the  Secretary  of  Ste/e  or  may  hereafter 
be  approved  by  the  State  Highway  ^atrol." 

t 

"3afety  glee?"  is  defined  by  Section  83°1,  R.  **.  Mo*  1939: 

"The  term  'safety  glass,'  rs  used  in 
sections  8389,  8390  and  3392  shall  be 
construed  as  meaning  rlass  so  treated 
or  combined  vlth  ether  materials  as  to 
reduce,  In  comparison  vlth  ordinary  sheet 
glass  or  plate  glass,  the  likelihood  of 
Injury  to  persons  by  objects  from  external 
sources  or  by  glass  vhen  the  glass  Is 
cracked  or  broken." 

The  State  Highway  Patrol's  duty  to  aoorove  various  t.ues  of 
safety  glass  Is  orovlded  for  by  Section  83®2,  Lavs  of  Missouri 
19^5#  page  1200: 

"The  State  Highway  Patrol  shall  maintain 
a list  of  approved  types  of  glass  which 
conform  to  the  requirement  of  Section 
8391  and  shell  furnish  e cony  of  such 
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list  to  the  Director  of  Revenue  and  there- 
after shell  keep  the  Director  of  Revenue 
Informed  as  to  any  changes  In  or  addition* 
to  euch  list. " 

Assuming  that  plerlglas  la  a materiel  vhlch  does  reduce,  In 
comparison  vlth  ordinary  sheet  glass  or  p1» te  glees,  the 
likelihood  of  Injury  to  persons  by  objects  from  external 
sources  or  by  fragments  of  the  Plexiglas  vhen  same  Is  cracked 
or  broken,  the  oueet'on  Is  vhether  or  not  it  may  be  approved 
as  safety  glass  since  olexlglas  Is  not  technically  glass  but 
rather  a plastic  material. 

The  court.  In  State  ex  rel.  v.  Btate  Board  of  Health,  65  s.  W 
(2d)  9L3,  33^  Ho.  220,  stated  vlth  re  ard  to  statutory  con- 
struction at  1.  c.950: 

"It  may  be  considered  trite  to  again 
observe  thet  the  primary  and  fundamental 
purpose  In  statutory  construction  Is  to 
ascertain  and  give  effect  to  the  legis- 
lative Intent  nevertheless  such  Is  always 
the  end  sought  and  the  numerous  rules  for 
the  Interpretation  or  construction  of 
statutes  are  merely  elds  In  the  ouest. 

But  such  rules  should  not  be  so  applied 
re  to  restrict  or  confine  the  operation 
of  a statute  vlthln  narrower  limits  or 
bounds  than  manifestly  intended  by  the 
Legislature  and  vhether  the  proper  con- 
struction of  a statute  should  be  strict 
or  liberal  It  certainly  should  be  such 
as  to  effectuate  the  obvious  purpose  of 
its  enactment  and  the  evident  legislative 
Intent.  Reference  should  be  had  to  the 
policy  adopted  by  the  Legislature  In  ref- 
erence to  the  subject  matter,  the  object 
of  the  statute,  end  the  mischief  It  strikes 
at  or  seeks  to  prevent,  as  veil  at  the 
remedy  provided,  ***  * * • 

While  plexlgl8i  Is  not  technically  glsse.  It  la  a material 
vhlch  serves  the  same  purpose  as  glass  vhen  used  In  motor 
vehicles  end  possesses  those  same  dualities  as  glass  -*hlch 
makes  such  use  beneficial*  Furthermore,  the  obvious  Intent 


4 


< « 
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of  the  Legislature  in  passing  these  safety  glass  provisions 
wes  to  require  as  a safety  measure  a material  vhloh  would 
afford  greater  orotectlon  to  occupants  of  motor  vehicles  and 
the  general  public  present  at  the  scene  of  an  accident. 
Therefore,  we  feel  that  Section  8390,  supra,  is  broad  enough 
to  Include  a material  such  as  olexlglae  If  same  satisfies  the 
definition  therein.  A more  technical  Interpretation  would 
only  defeat  the  obvious  Intent  of  the  Legislature  to  provide 
the  greatest  protection  possible  to  the  general  public  In 
this  regard. 


CONCLUSION 


It  Is  therefore  the  opinion  rf  this  department  that  the  State 
Highway  Patrol  has  the  authority  to  list  Plexiglas  as  an* 
8’irjroved  type  of  safety  glass  If  it  la  found  to  satisfy  the 
standards  reoulred  of  safety  glass  by  Section  RRbO,  R.  S.  Mo. 
1939. 


Respectfully  submitted 

RICHARD  H.  TOSS 
Assistant  Attorney  General 

APPROVED: 


e 


77~s7  T'YLOP 
ATTORNEY  GETO^AL 


1 


RHV:  A 


. 1 


I 


I 


* 


* 


Any  person,  except  a manufacturer  or  whole- 
saler of  weapons  to  or  from  a wholesale  or 
retail  deal ter  therein,  capable  of  being 
concealed  upon  the  person,  shall,  before 
selling,  lending,  or  delivering  such  weapon 
to  another,  first  receive  from  such  person 
a permit  Issued  by  the  Circuit  Clerk  of  the 
County  In  which  such  person  resides  auth- 
orizing such  person  to 
November  30,  1950  receive  such  weapon. 

Piled  37 


Honorable  Lane  Harlan 
Prosecuting  Attorney 
Cooper  County, 

Boonville,  Missouri 

Dear  Sir: 

Your  recent  request  for  an  official  opinion  has  been 
assigned  to  me.  You  thus  state  your  request: 

"Re:  Section  4826,  R.  S.  Mo.,  1939 

"Recently  I have  received  Inquiries 
regarding  the  interpretation  of  the 
above  section.  From  my  examination 
of  the  annotated  statutes  I note  that 
there  has  never  been  an  appellate 
case  interpreting  this  section. 

'In  Cooper  County,  some  of  the  retail 
dealers  abide  by  this  section,  while 
others  have  on  occasion  sold  firearms 
without  requesting  the  permit.  This, 
of  course,  places  the  dealer  who  is 
complying  with  the  law  at  a distinct 
disadvantage . 

/ 

MI  would  appreciate  an  opinion  from 
your  office  regarding  an  interpretation 
of  this  section  and  also,  whether  or 
not  there  is  any  federal  law  which 
would  in  any  way  abrogate  the  enforce- 
ment of  this  section. 

Section  4826,  Revised  Statutes  of  Missouri,  1939, 
states: 


CRIMINAL  XAW: 
WEAPONS,  CONCEALED: 


"No  person,  other  than  a manufacturer 
or  wholesaler  thereof  to  or  from  a 
wholesale  or  retail  dealer  therein. 
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for  the  purposes  of  commerce,  shall 
directly  or  indirectly  buy,  sell, 
borrow,  loan,  give  away,  trade,  barter, 
deliver  or  receive,  in  this  state, 
any  pistol,  revolver  or  other  firearm 
of  a size  which  may  be  concealed  upon 
the  person,  unless  the  buyer,  borrower 
or  person  receiving  such  weapon  shall 
first  obtain  and  deliver  to,  and  the 
same  be  demanded  and  received  by,  the 
seller,  loaner,  or  person  delivering 
such  weapon,  within  thirty  days  after 
the  issuance  thereof,  a permit  auth- 
orizing such  person  to  acquire  such 
weapon.  Such  permit  shall  be  issued 
by  the  circuit  clerk  of  the  county  in 
which  the  applicant  for  a permit  resides 
in  this  state,  if  the  sheriff  be 
satisfied  that  the  person  applying 
for  the  same  is  of  good  moral  char- 
acter and  of  lawful  age,  and  that 
the  granting  of  the  same  will  not 
endanger  the  public  safety.  The 
permit  shall  recite  the  date  of  the 
issuance  thereof  and  that  the  same 
is  invalid  after  thirty  days  after  the 
said  date,  the  name  and  address  of  the 
person  to  whom  granted  and  of  the 
person  from  whom  such  weapon  is  to 
be  acquired,  the  nature  of  the  trans- 
action, and  a full  description  of 
3uch  weapon,  and  shall  be  countersigned 
by  the  person  to  whom  granted  in  the 
presence  of  the  circuit  clerk.  The 
circuit  clerk  shall  receive  therefor 
a fee  of  fifty  cents . If  the  permit 
be  used,  the  person  receiving  the  same 
shall  return  it  to  the  circuit  clerk 
within  thirty  days  after  its  expiration, 
with  a notation  thereon  showing  the 
date  and  manner  of  the  disposition  of 
such  weapon.  The  circuit  clerk  shall 
keep  a record  of  all  application  for 
such  permits  and  his  action  thereon, 
and  shall  preserve  all  returned  permits . 
No  person  shall  in  any  manner  transfer, 
alter  or  change  any  such  permit  or  make 
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a false  notation  thereon  or  obtain  the 
same  upon  any  false  representation  to 
the  circuit  clerk  granting  the  same, 
or  use  or  attempt  to  use  a permit  granted 
to  another." 

A careful  examination  of  Section  4826,  Revised  Statutes 
of  Missouri,  1939*  indicates  that  the  requirements  of  the 
above  section  are  plain  and  clear.  The  requirement  is  that 
no  person,  other  than  a manufacturer  or  wholesaler  of  weapons 
capable  of  concealment  upon  the  person  to  or  from  a wholesale 
or  retail  dealer  therein,  3hall  sell,  loan  or  deliver  such 
a weapon  without  first  obtaining,  within  thirty  days  after 
the  issuance  thereof,  a permit  issued  by  the  circuit  clerk 
of  the  county  in  which  the  applicant  for  a permit  resides, 
authorizing  such  person  to  acquire  such  weapon.  The  section 
makes  no  exception  to  this  rule  except  the  exceptions  stated 
by  us. 


A thorough  search  by  us  falls  to  reveal  any  Federal  law 
which  would  in  any  way  abrogate  the  enforcement  of  this  section. 


CONCLUSION 


Any  person,  except  a manufacturer  or  wholesaler  of 
weapons  to  or  from  a wholesale  or  retail  dealer  therein, 
capable  of  being  concealed  upon  the  person,  shall,  before 
selling,  lending,  or  delivering  such  weapon  to  another, 
first  receive  from  such  person  a permit  Issued  by  the 
circuit  clerk  of  the  county  in  which  such  persons  resides 
authorizing  such  person  to  receive  such  weapon. 

Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TATO5H 

Attorney  General 

HPW:hr:lrt 
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DIVISION  OP  HLALTH: 
DRUGS  AND  DRUGGISTS: 


t 


Any  person  who  sells,  delivers,  or  offers 
for  sale  any  new  drug  that  has  not  been 
tested  and  approved  as  safe  for  use  by 
either  the  Federal  Pood  and  Drug 
Administration  or  the  Division  of  Health  of 

Missouri  shall  be 

February  9#  1950  guilty  of  a mis- 

demeanor. 


Division  of  Health 

Bureau  of  Public  Health  Engineering 

Jefferson  City,  Missouri 

Dear  Mr.  McCutchen: 


I. 


filed 

si 


In  answer  to  the  request  by  your  Bureau  for  an  official 
opinion  from  this  office  upon  the  following  facts  as  stated  in 
your  letter: 

"Wo  find  that  sinoe  your  first  opinion  concerning 
the  lectures  of  Lelord  Kordel,  that  Mr.  Kordel 
has  loft  the  state. 

"We  have  under  embargo  at  the  New  Dawn  Health 
Pood  Store  Warehouse  in  St.  Louis,  Missouri, 
drugs  labeled  as  *Sodeum, » »Vero  B.  Flex,* 

•Minerals  Daily,*  »l-Combs*  and  *Korleen. • 

Because  of  the  claims  made  by  Mr.  Kordel 
for  these  drugs,  we  believe  they  are  mis- 
branded under  Section  9 $70,  paragraph  (f) 

(1)  see  regulation  (a).  Since  the  New 
Dawn  Health  Pood  Store  has  sponsored  these 
lectures  we  believe  they  have  violated 
Section  9353,  paragraph  ( c ) , also  Section 
987U-*  S®e  also  Section  9$57#  oaragraph 
(k). 

"We  are  attaching  herewith  a copy  of  the 
recorded  lectures  of  Mr.  Kordel  in  which  he 
stated  that  these  drugs  may  be  obtained  from 
the  New  Dawn  Health  Food  Store. 

"We  request  an  official  opinion  if  such  oral 
claims  for  these  drugs  are  misbranding  or  if 
the  New  Dawn  Health  Food  Store  is  violating 
any  other  Section  of  the  Food  and  Drug  Laws, 
since  they  have  sponsored  these  lectures 
by  Mr.  Kordel. 
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"Further,  if  the  New  Dawn  Health  Food  Store 
has  violated  the  Food  and  Drug  Laws,  is  such 
a violation  a md a demeanor?" 

we  have  considered  the  copies  of  the  recorded  lectures  of  Hr* 

Lelord  Kordel  and  the  statutory  provisions  relating  thereto# 

II. 

3ection  9857#  Reenacted  Laws  19^3#  page  559*  provides  at  sub- 
section (h)  as  follows: 

"(h)  The  term  ‘label*  neans  a display  of 
written,  printed  or  graphic  nattor  upon 
the  immediate  container  of  any  article  j 
• and  a requirement  made  by  or  under 
authority  of  this  Act,  that  any  word, 
statement,  or  other  information  appearing 
on  the  label  shall  not  be  considered  to 
be  complied  with  unless  such  word,  statement, 
or  other  information  also  appears  on  the  out- 
side container  or  wrapper,  if  any  there  be, 
of  the  retail  package  of  such  article,  or 
is  easily  legible  through  the  outside  container 
or  wrapper# n 

At  subsection  (J)  it  is  stated: 

"The  term  ‘labeling*  means  all  labels  und  other 
written,  printed,  or  graphic  mutter  (1)  upon 
any  articlo  or  any  of  its  containers  or 
wrappers,  or  (2)  accompanying  such  article#" 

The  Federal  Food,  Drug  and  Cosmetic  Act  as  enacted  in  193$# 

21  U#S#C#A« , Section  321,  has  similar  provisions.  The  courts  have 
construed  such  provisions  in  several  cases,  but  we  cannot  find 
any  cases  holding  that  labeling  would  include  verbal  statements 
or  representations# 

The  lectures  of  Mk*#  Kordel  wero,  without  question,  advertising 
but  wo  believe  that  the  term  labeling  as  defined  in  our  said  sec- 
tion 9857#  supra,  means  labels  or  other  writton,  printed  or  graphic 
material  and  not  verbal  statements#  But  if  the  labeling  was  mis- 
leading then  under  subsection  (k)  of  said  Seotion  9857#  supra,  then 
representations  made  or  suggested  by  statement,  woi*d,  design# 
device,  sound,  or  in  any  combination  thereof  may  be  taken  into 
account  to  determine  the  extent  to  which  the  labeling  fails  to 
label  the  material  facta#  We  do  not  know  whethor  or  not  the 
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labeling  on  the  drugs  mentioned  in  your  letter  are  misleading  or 
not* 

Section  9358#  Reenacted  Laws  of  194-3#  page  559#  prohibits  the 
dissemination  of  any  false  advertisement  and  also  prohibits  the 
sale  of  any  article  in  violation  of  Section  9871* 

Mr.  Kordel  held  himself  out  as  the  representative  in  said 
lectures  of  the  New  Dawn  Food  Store  and  stated  that  they  were 
sponsoring  him*  If  it  can  be  proved  he  was  their  agent  then  they 
would  bo  liable  for  any  false  advertisement  or  advertising  that 
he  did  in  said  lectures* 

Section  9374-*  Reenacted  Laws  194-3*  page  559*  defines  false 
advertisement  as  follows  1 

"An  advertisement  of  a food#  drug#  device# 
or  cosmetic  shall  be  deemed  to  be  false 
if  it  is  false  or  misleading  in  any 
material  respeot*" 

In  the  case  of  U*3*  v.  Lelord  Kordel#  164.  Fed.  Rep*  (2d)  913# 
in  which  he  was  convicted  of  violations  of  the  Federal  Food# Drug 
and  Cosmetic  Act#  the  court  said  that  there  con  be  no  serious 
question  about  the  misrepresentations  contained  in  the  literature 
that  he  put  out  with  his  drugs.  The  nanos  of  the  drugs  are  given 
in  the  footnote  of  said  case  and  included  among  others#  "Fero-B- 
Plex,"  "Bolas,"  "Ribotabs#"  "Ormotabs."  The  pamphlet  that  the 
court  considered  in  this  qaao  was  used  primarily  for  promoting 
the  sale  of  the  various  products  by  explaining  the  need  for  each* 
His  lectures  do  the  same  thing* 

We  also  believe  that  they  would  be  liable  under  Section  9371# 
Reenacted  Laws  194-3#  page  559#  if  they  wore  selling  and  offering 
for  sale  new  drugs  that  had  not  been  filed  with  the  Division  of 
Health  of  the  State  of  Missouri  or  with  the  Federal  Food  and 
Drug  Administration  as  required  by  said  section*  Section  9871# 
supra#  provides  as  follows  1 

"(a)  No  person  shall  sell#  deliver#  offer  for 
sale#  hold  for  sale  or  give  away  any  new  drug 
unless  (1)  an  application  with  respect  thereto 
has  become  effective  under  Section  505  of  the 
Federal  Act#  or  (2)  when  not  subjeot  to  the 
Federal  Act  unless  such  drug  lias  been  tested 
and  has  not  boon  found  to  be  unsafe  for  use 
under  the  conditions  prescribed#  recommended# 
or  suggested  in  the  labeling  then  of#  and 
prior  to  selling  or  offering  for  sale  such 
drug#  there  has  been  filed  with  the  Board 
an  application  setting  forth  (a)  full  reports 
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of  investigations  which  have  been  made  to 
show  whether  or  not  such  drug  is  safe  for 
use;  (b)  a full  list  of  the  articles  used 
as  components  of  such  drug;  (c)  a full 
statement  of  the  composition  of  such  cLrug; 

(d)  a full  description  of  the  methods  used 
in,  and  the  facilities  and  controls  used 
for,  the  manufacture,  processing  and  packing 
of  such  drug;  (e)  such  samples  of  such  drug 
and  of  the  articles  used  as  components  there- 
of as  the  Board  may  require;  and  (f)  specimens 
of  the  labeling  proposed  to  be  used  for  such 
drug. 

"(b)  An  application  providod  for  in  subsection 
(a;  (2)  shall  become  effective  on  the  60th  day 
uftor  the  filing  thereof,  except  that  if  the 
Board  finds  after  due  notice  to  the  applicant 
and  giving  him  on  opportunity  for  a hearing, 
that  the  drug  is  not  safe  for  use  under  the 
conditions  prescribed,  recommended,  or  suggested 
in  the  proposed  labeling  thereof,  the  Board 
shall,  prior  to  the  effective  date  of  the 
application,  issue  an  order  refusing  to 
permit  the  application  to  bacome  effective. 

"(c)  This  section  shall  not  apply— 

4 

"(1)  to  a drug  intondod  solely  for  investi- 
gational use  by  experts  qualified  by  scientific 
training  and  experience  to  investigate  the 
safety  in  drugs  provided  the  drug  is  plainly 
labeled  *For  investigational  use  only*;  or 

"(2)  to  a drug  sold  in  this  State  at  any  time 
prior  to  the  enactment  of  this  Act  or  introduced 
into  interstate  commerce  at  any  time  prior  to 
tho  enactment  of  the  Federal  Act;  or 

• 

"(3)  to  any  drug  which  is  licensed  undor  the 
virus,  serum,  and  toxin  Act  of  July  1,  1902 
(U.3.C.  193^4-  cd.  title  1{2.  Chap.  !{.)• 

"(d)  An  order  refusing  to  permit  an  application 
under  this  section  to  become  effoctivo  may  bo 
revoked  by  the  State  Board  of  Health. " 

Mr.  Kordel  stressed  in  his  lectures  that  the  drugs  that  they 
had  for  sale  at  the  New  Dawn  Food  Store  were  new  drugs  made  in 
Missouri  and  for  sale  in  liissouri.  Your  department  has  informed 
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me  that  said  drugs  have  not  been  filed  vith  your  department  as 
' required  by  this  section  and  that  said  drugs  do  not  come  within 
the  exceptions  oat  forth  in  said  Section  9871,  supra,. 

Section  9862,  Reenacted  Laws  19^3*  P*g«  559*  reads  as  follows  1 

"It  shall  be  the  duty  of  the  Prosecuting  Attorney 
in  any  county  or  city  in  the  state*  when  called 
upon  by  the  State  Board  of  Health*  or  any  of  its 
assistants*  to  render  any  legal  assistance  in  its 
power  to  execute  the  laws  and  to  prosecute  oases 
riling  under  the  provisions  of  this  articxle#  . 

Before  any  violation  of  this  Act  is  reported  to 
any  such  attorney  for  the  institution  of  a 
criminal  proceeding*  the  person  against  whom  such 
proceeding  is  contemplated  shall  be  given  appropriate 
notice  and  an  opportunity  to  present  his  views 
before  the  State  Board  of  Health  of  its  designated 
agont,  either  orally  or  in  writing*  in  person* 
or  by  attorney*  with  regard  to  such  contemplated 
proceeding.  The  court  at  any  tine  after  seizure  up 
to  a reasonable  time  before  trial,  shall*  by  order 
allow  any  party  to  a condemnation  proceeding* 
his  attorney  or  agent*  to  obtain  a representative 
sample  of  the  article  seized*  and  as  regards  fresh 
fruit  or  vegetables,  a true  copy  of  the  analysis 
on  which  the  proceeding  is  based  and  the  identifying 
narks  or  numbers*  if  any*  of  the  packages  from  which 
the  samples  analyses  were  obtained," 

The  statute  requires  you  to  give  the  defendants  notice  in 
writing  of  any  contemplated  criminal  action  and  to  give  them  an 
opportunity  to  present  their  views  before  the  Division  of  Health 
or  its  designated  agent, 

CONCLUSION 

Any  person  who  shall  sell*  deliver,  offer  for  sale*  hold  for 
sale  or  give  away*  any  new  drug  that  has  not  been  approved  by  the 
Food  and  Drug  Administration  of  the  United  States  Government  in 
accordance  with  Section  $ 0 5 of  the  Federal  Food*  Drug  and  Cosmetic 
Act  or  if  said  drug  is  not  subject  to  the  Federal  Act*  and  has 
not  been  tested  and  approved  as  safe  for  use  by  the  Division  of 
Health  of  the  State  of  Missouri*  shall  be  guilty  of  a misdemeanor 
and  subject  to  criminal  prosecution,  unless  the  said  new  drug  comes 
within  the  specifications  stated  in  Section  9071*  Reenacted  Laws* 


Respectfully  submitted. 


STEPHEN  J,  MILLETT 

Assistant  Attorney  General 


1943*  P*3®  55 9- 
APPROVED: 


3.  T!. 

Attorney  General 

3«n::rtw^v* 
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DIVISION  OF:  HEALTH:  The  Division  of  Health  may  require  the  Code  oT 
PLUMBING  CODE:  Regulations  prepared  by  the  Board  of  Plumbing 

and  Sewer  Inspection  of  St.  Louis  County  to 
provide  regulations  that  will  protect  the 
public  health  and  safety. 

FILED  38 


February  10,  1950 


Division  of  Health 

Bureau  of  Public  Health  Engineering 

Jefferson  City,  Missouri 

Gentlemen:. 


I. 

In  response  to  yo|ir  request  for  an  official  opinion  from 
this  department  on  thef following  questions: 

Ml.  Does  thfe  County  Court  of  St.  Louis  County 
have  legal  authority  to  place  the  Department 
of  Plumbing  and  Sewer  Inspection  in  the  St. 

Louis  County!  Health  Department  with  the  plumbing 
supervisor  administratively  responsible  to  and 
performing  h§Ls  functions  under  direction  of  the 
St.  Louis  Cotinty  Health  Commissioner? 

"2.  In  view  of  the  statute  creating  a Department 
of  Plumbing  and  Sewer  Inspection,  does  the 
D|. vision  of  jHealth  have  the  authority  to  require 
the  insertion  of  the  following  provision  in  the 
code? 


" In  conformity  with  the  provisions  of  the 
Uniform  Plumbing  Code  of  Missouri,  Laws 
19^3>  Section  10  on  Page  836,  and  in  order 
that  any  water  supply,  water  treatment, 
water  distribution  system,  sewage  collection 
system,  sewage  treatment  system,  and  all 
connections  and  appurtenances  thereto, 
whether  public,  semi-public,  or  private, 
shall  be  constructed  in  accord  with  established 
principles  of  sanitary  engineering  and  public 
health,  all  required  plans  and  specifications 
for  construction  of,  alteration  of,  or  addition 
to  such  works  shall  be  submitted  to  and 
approved  in  writing  by  the  Division  of  Health 
of  Missouri  prior  to  the  issuance  of  a permit 
by  the  Department  of  Plumbing  and  Sewer 
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Inspection. 

"3-  In  view  of  the  authority  given  the  Board 
of  Plumbing  and  Sewer  Inspection  and  the  Depart- 
ment of  Plumbing  and  Sewer  Inspection  under 
the  statutes  relating  to  the  uniform  plumbing 
code,,  is  the  Division  of  Health  relieved  of 
any  responsibility  established  by  the  general 
health  statutes  and  the  attached  Division 
of  Health  Regulations  pertaining  to  the 
installation,  extension,  and  operation  of 
public  water  supplies  and  public  dewerage 
systems?" 

we  herewith  submit  the  following  discussion  and  conclusion  of  this 
department . 


II. 


In  regard  to  the  first  question  we  find  that  the  county  court 
of  St.  Louis  county,  as  a class  1 county  has  been  given  the  power 
and  permitted  by  the  Legislature  of  the  state  of  Missouri,  to  make 
and  promulgate  such  rules,  regulations  or  ordinances  a3  will  tend 
to  enhance  the  public  health  according  to  the  provisions  of  Section 
9748a,  Mo.  R.S.A.,  Laws  1945,  page  97^,  Section  1. 

Therefore,  would  placing  the  Department  of  Plumbing  and  Sewer 
Inspection  In  the  St.  Louis  County  Health  Department  and  under 
the  direction  of  the  deputy  state  health  commissioner  of  St.  Louis 
county  enhance  the  public  health? 

The  Uniform!  Plumbing  Code  of  Missouri  was  enacted  by  the 
Legislature  in  1943  for  the  purpose  of  protecting  health,  safety 
and  the  general  welfare  of  the  people  in  the  counties  affected  by 
said  act.  It  is  the  duty  of  the  Deputy  State  Commissioner  of 
Health  and  St.  Louis  county  to  enforce  the  rules  and  regulations 
of  the  Division  of  Health  of  Missouri  throughout  said  county, 
outside  of  incorporated  cities  in  said  county  which  have  a 
Deputy  State  Commissioner  of  Health  according  to  the  provisions 
of  Section  9747,  R.S.Mo.  1939. 

Section  14,  of  Laws  of  Missouri,  1945,  page  949,  provides  In 
part  as  follows: 

"It  shall  be  the  general  duty  and  responsibility 
of  the  Division  of  Health  to  safeguard-  the  health 
of  the  people  in  the  State  and  all  its  subdivisions . 

Trif-  -1 
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The  courts  of  this  state  have  consistently  held  that  it  is 
the  duty  and  responsibility  of  the  State  Board  of  Health,  now  the 
Division  of  Health  of  the  State  of  Missouri,  to  protect  the  public 
health  of  the  people  of  the  state . 

The  Supreme  Court  of  Missouri  held  in  the  case  of  Lancaster 
v.  County  of  Atchison,  180  S.W.  (2d)  706,  l.c.  708: 

" 'The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their 
warrant  Of  attorney.  Whenever  they 
step  outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.'  Sturgeon  v. 

Hampton,  88  Mo,  203*  loc.  cit.  213.  Quoted 
with  approval  in  the  case  of  Morris  et  al.  v. 

Karr  et  al.,  342  Mo.  179,  114  S.W.  (2d)  962, 
loc. cit.  964. 

"Both  parties  to  this  suit  agree  that  counties, 
like  other  public  corporations,  ’aan  exercise 
the  following  powers  and  no  others:  (l)  those 
granted  in  express  words ; (2)  those  necessarily 
or  fairly  implied  in  or  Incident  to  the  powers 
expressly  granted;  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation 
— not  simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence 
of  power  is  resolved  by  the  courts  against  the 
corporation  and  the  power  is  denied.’  Dillon 
on  Municipal  Corporations,  Si*1!  Ed.,  Section  89. 

We  have  repeatedly  approved  this  quotation. 

See  State  ex  rel.  City  of  Blue  Springs  v. 

McWilliams  et  al.,  335  Mo.  8l6,  74  S.W.  (2d) 

363;  State  ex  rel.  City  of  Hannibal  v.  Smith, 

State  Auditor,  335  Mo.  825,  74  S.W.  (2d)  367, 

372." 

We  believe  that  the  county  court  of  St.  Louis  county  has  no 
legal  authority  to  place  the  Department  of  Plumbing  and  Sewer 
Inspection  in  the  St.  Louis  County  Health  Department  with  the 
plumbing  supervisor  subject  to  the  general  direction  of  the 
Deputy  State  Commissioner  of  Health  for  St.  Louis  county.  We 
reach  this  conclusion  because  the  Legislature  created  a "Department 
of  Plumbing  and  Sewer  Inspection"  by  the  Uniform  Plumbing  Code,  and 
because  the  Legislature  specified  in  that  Act  that  the  county 
health  commissioner  would  serve  as  an  ex  officio  member  of  the 
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Board  of  Plumbing  and  Sewer  Inspection.  We  believe  that  the  power 
to  place  the  Department  of  Plumbing  and  Sewer  Inspection  under  the 
Jurisdiction.,  or  supervision  of  the  St.  Louis  County  Health  Depart- 
ment cannot  be  necessarily  or  fairly  Implied  from  the  powers 
granted  the  county  court  of  St.  Louis  county  to  make  and  promulgate 
rules  and  regulations  that  would  tend  to  enhance  the  public  health 
of  that  county. 

In  regard  to  your  second  question  we  have  studied  Section  11 
of  the  Uniform  Plumbing  Code,  Laws  Mo.  19^3>  page  831,  which  is 
as  follows: 

"For  the  purpose  of  promoting  health,  safety  and  the 
general  welfare  and  to  carry  into  effect  the  purposes 
and  provisions  of  this  act,  the  county  court  is  hereby 
empowered  to  adopt  by  order  rules  and  regulations  for 
the  installations  and  Inspection  of  all  public  or 
private  water  or  plumbing  facilities  and  appurtenances 
and  all  installations  relating  thereto,  sewers, 
sewer  systems,  water  or  sewer  connections,  septic 
tank  or  sewage  settling  tank  or  device,  and  all 
installations  related  thereto.  The  regulations 
shall  contain  a schedule  of  fee 3 to  be  charged 
for  inspections  which  are  required  to  be  made 
under  the  provisions  of  this  act.  It  shall  be 
the  duty  of  the  Board  of  Plumbing  and  Sewer 
Inspection  to  prepare  a Code  of  Regulations 
approved  by  the  State  Board  of  Health  which 
shall  be  submitted  to  the  county  court  for 
adoption.  Before  the  adoption  of  such  Code  of 
Regulations,  the  Board  shall  hold  at  least  one 
(1)  public  hearing  thereon,  fifteen  (15)  days 
notice  of  the  time  and  place  of  which  shall 
be  published  in  at  least  one  (1)  newspaper  having 
general  circulation  within  the  county  and  notice 
of  such  hearing  shall  also  be  posted  at  least 
fifteen  (15)  days  in  advance  thereof  in  four 
(4)  conspicuous  places  in  the  county." 

This  section  requires  that  the  Code  of  Regulations  prepared  by 
the  Board  of  Plumbing  and  Sewer  Inspection  shall  be  approved  by  the 
State  Board  of  Haalth,  now  Division  of  Health  of  Missouri.  Since 
the  Code  must  be  submitted  to  your  Division  for  approval  before 
the  adoption  by  the  county  court  of  St.  Louis  county,  you  may  require 
the  insertion  of  any  reasonable  provisions  that  will  protect  and 
safeguard  the  public  health  of  the  people  of  this  state.  Your 
second  question  refers  to  Section  10  of  said  Act,  but  we  believe 
that  you  refer  to  Section  11  instead  of  Section  10  for  your 
authority  to  require  certain  provisions  in  the  Code  that  were 
supposed  to  be  prepared  after  the  Uniform  Plumbing  Code  became 
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law.  It  should  not  be  necessary  for  the  persons  building  a 
water  supply  system  or  sewer  or  sewage  systems  to  submit  their 
plans  and  specifications  to  two  different  agencies,  but,  after 
the  Department  of  Plumbing  and  Sewer  Inspection  had  approved 
the  plans  and  specifications  submitted  to  them,  they  could  very 
easily  refer  the  same  plans  and  specifications  to  the  Division 
of  Health  of  Missouri  for  approval  or  rejection.  The  county 
court  of  St.  Louis  county  has  the  power  to  require  that  the 
Code  submitted  to  them  for  adoption,  shall  contain  provisions 
that  will  tend  to  enhance  the  public  health  and  to  prevent  the 
entrance  of  infectious,  contagious,  communicable  or  dangerous 
diseases  into  such  county  according  to  Section  97 48a,  Laws  Mo. 
1945 , page  974,  which  reads,  in  part,  as  follows: 

"The  county  courts  of  the  several  counties 
of  class  one  are  hereby  empowered  and  permitted 
to  make  and  promulgate  such  rules,  regulations  or 
ordinances  as  will  tend  to  enhance  the  public 
health  and  prevent  the  entrance  of  infectious, 
contagious,  communicable  or  dangerous  diseases 
into  such  county;  provided  such  rules,  regulations 
and  ordinances  shall  not  be  in  conflict  with  any 
rules  or  regulations  authorized  and  made  by  the 
state  board  of  health  in  accordance  with  this 
chapter.*  * *" 


In  regard  to  your  third  question,  we  believe  that  the 
Division  of  Health  of  the  State  of  Missouri  cannot  be  relieved 
of  any  responsibility  established  by  the  general  health  statute 
to  protect  and  safeguard  the  health  of  the  people  of  the  state 
and  all  of  its  political  subdivisions.  The  Supreme  Court  of 
Missouri  said  in  the  case  of  Riggs  v.  City  of  Springfield,  126 
S.W.  (2d)  1144,  l.c.  1153: 

"*  * *Furthermore,  the  State  Board  of 
Health,  under  Section  9015  R.S.Mo.  1929# 

Mo.  St.  Ann.  Sec.  9015 » p.  4178,  has  imposed 
upon  it  the  duty  'to  safeguard  the  health 
of  the  people  in  the  state,  counties,  cities, 
villages  and  towns.'  * * *" 

The  Supreme  Court  again  said  in  the  ase  of  Hughes  v.  State 
Board  of  Health,  159  S.W.  (2d)  277 , l.c.  279: 

"*  # *i-fc  iS  a wholesome  and  well-recognized 
rule  of  law  that  powers  conferred  upori  boards 
of  Health  to  enable  them  effectually  "to  per- 
form their  important  functions  in  Safe- 
guarding the  public  health  should  receive  a 
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liberal  construction.  * * * *" 

The  Supreme  Court  of  Montana  in  the  case  of  Miles  City  vs. 
Board  of  Health,  102  P.  696,  l.c.  698,  said: 

"Furthermore,  the  right  wMch  the  state  is 
attempting  to  assert  through  the  agency  of 
the  State  Board  of  Health  is  a public  right — 
a right  to  protect  the  health  of  the  people 
of  the  state  * * * * It  is  now  generally  conceded 
that  the  police  power  is  such  a power, 
inherent  in  the  state  for  the  protection  of 
the  public,  that  the  state  may  not  waive  or 
divest  itself  of  the  power  to  exercise  it. 

* * * »• 

Since  1883  it  has  been  the  duty  of  the  State  Board  of  Health, 
now  the  Division  of  Health  of  Missouri  to  safeguard  the  health 
of  the  people  of  this  state,  and  all  the  statutes  that  have  been 
enacted  since  that  time  clearly  provide  that  it  is  the  continuous 
responsibility  and  duty  of  this  department  of  the  state  of 
Missouri  to  protect  the  health  of  the  people  of  the  state  and  this 
responsibility  cannot  be  shifted  to  any  county  or  municipality  in 
this  state. 


CONCLUSION 


It  Is  the  opinion  of  this  department  that: 

(1) .  The  county  court  of  St.  Louis  County  may  not  place  the 
Department  of  Plumbing  and  Sewer  Inspection  in  the  St.  Louis  County 
Health  Department  under  the  general  direction  of  the  Deputy  State 
Health  Commissioner  of  St.  Louis  county. 

(2) .  The  Division  of  Health  has  authority  to  require  the 
insertion  of  specific  provisions  relating  to  the  protection  of  the 
public  health  in  the  Code  of  Regulations  to  be  prepared  by  the 
Board  of  Plumbing  and  Sewer  Inspection  of  St.  Louis  county.  The 
following  provisions  could  be  required: 

"In  conformity  with  the  provisions  of  the 
Uniform  Plumbing  Code  of  Missouri,  Laws 
1943,  Section  10  on  Page  836,  and  in 
order  that  any  water  supply,  water  treat- 
ment, water  distribution  system,  sewage 
collection  system,  sewage  treatment  system, 
and  all  connections  and  appurtenances  thereto, 
whether  public,  semi-public,  or  private,  shall 
be  constructed  in  accord  with  established 
principles  of  sanitary  engineering  and  public 
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health,  all  required  plans  and  specifications 
for  construction  of,  alteration  of,  or  additions 
to  such  works  shall  be  submitted  to  and  approved 
in  writing  by  the  Division  of  Health  of  Missouri 
prior  to  the  Issuance  of  a permit  by  the  Depart- 
ment of  Plumbing  and  Sewer  Inspection." 

(3).  The  Division  of  Health  was  not  relieved  of  any 
responsibility  established  by  law  to  protect  the  public  health 
of  the  people  of  this  state  by  the  enactment  of  the  Uniform 
Plumbing  Code  of  19^3. 


Respectfully  submitted. 


STEPHEN  J.  MILLETT 

Assistant  Attorney  General 


APPROVED: 


j.e.'  to Ytm 

Attorney  General 
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DIVISION  OF  HEALTH: 
FUNDS: 

VITAL  STATISTICS: 


All  funds  received  by  the  Division  of 
Health  must  be  deposited  in  the  state 
treasury. 


March  29,  1950 


Filed:  #38 


Honorable  Samuel  Marsh 
Director,  Department  of  Public 
Health  and  Welfare 
Jefferson  City,  Missouri 

Dear  Sir: 

I. 

We  received  a request  from  you  for  an  opinion  from  this 
department  upon  the  following  statement  of  facts: 

"During  the  interval  between  the  death 
of  Dr.  Adams  and  the  appointment  of  a 
new  division  director  for  the  Division 
of  Health,  I assumed  direct  supervision 
over  the  Division  of  Health. 

"One  of  the  items  that  came  to  my  notice 
was  that  for  many  years  the  Directors  of 
the  Division  of  Health  have  entered  into 
contracts  on  an  individual  basis  with  the 
National  Office  of  Vital  Statistics  of 
the  United  States  Public  Health  Service 
of  the  Federal  Security  Agency  in 
Washington,  D.C.,  to  furnish  certain 
data  from  the  records  of  the  Bureau  of  Vital 
Statistics  of  the  State  Division  of  Health. 

"Under  these  contracts  the  funds  received  for 
that  service  were  deposited  in  a checking 
account  in  the  Central  Missouri  Trust  Company 
in  the  individual  name  of  the  division  director, 
and  out  of  that  fund  the  division  director  paid 
the  salaries  of  certain  employees  who  were 
engaged  by  the  Division  Director  to  do  the 
necessary  work  to  fulfill  the  contract  with 
the  Federal  Agency. 

"When  this  contract  came  up  for  renewal  Dr. 

Adams,  the  then  Director  of  the  Division  of 
Health,  signed  the  contract  as  follows: 
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"’Missouri  Division  of  Health 
C.  P.  Adams,  M.D.,  Acting  Director* 

"However  he  continued  to  maintain  the  account 
in  the  Central  Missouri  Trust  Company,  but 
the  name  of  the  account  was  changed  from  Dr. 

R.M.  James,  Agent,  to  Missouri  Division  of 
Health,  C.  P.  Adams,  M.D.,  Director.  Dr. 

Adams  continued  to  pay  the  salaries  of  the 
employees  who  were  doing  the  work  out  of 
this  account,  but  these  particular  employees’ 
were  never  brought  under  the  State  Merit  System 
Law. 

"I  would  like  your  opinion  as  to  how  these 
funds  should  be  handled." 

II. 

The  Constitution  of  1945,  Article  III,  Section  36  provides, 
in  part,  as  follows: 

"All  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit 
the  withdrawal  of  money  from  the  treasury 
except  in  pursuance  of  appropriations 
made  by  law.  All  appropriations  of  money 
by  successive  general  assemblies  shall  be 
made  in  the  following  order:" 

***«««**# 


The  Constitution  of  194-5,  Article  IV,  Section  28,  provides  as 
follows: 


"No  money  shall  be  withdrawn  from  the  state 
treasury  except  by  warrant  drawn  in  accordance 
with  an  appropriation  made  by  law,  nor  shall 
any  obligation  for  the  payment  of  money  be 
incurred  unless  the  comptroller  certifies 
it  for  payment  and  the  state  auditor  certifies 
that  the  expenditure  is  within  the  purpose  of 
the  appropriation  and  that  there  is  in  the 
appropriation  an  unencumbered  balance  sufficient 
to  pay  it.  At  the  time  of  issuance  each  such 
certification  shall  be  entered  on  the  general 
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accounting  books  as  an  encumbrance  on  the 
appropriation.  No  appropriation  shall  confer 
authority  to  incur  an  obligation  after  the 
termination  of  the  fiscal  period  to  which  it 
relates,  and  every  appropriation  shall  expire 
six  months  after  the  end  of  the  period  for 
which  made." 

Section  22  of  Article  IV,  Constitution  1945*  provides  that 
all  taxes,  licenses  and  fees  payable  to  the  state  shall  be  collected 
by  the  Division  of  Collection  of  the  Department  of  Revenue. 

Section  9759*20  R.S.A.,  Laws  1945*  page  945*  Section  20, 
provides  as  follows: 

"It  shall  be  the  duty  of  the  division  of  health 
to  have  charge  of  the  state  system  of  registration 
of  births  and  deaths;  to  prepare  the  necessary 
methods,  forms  and  blanks  for  obtaining  and 
preserving  such  records,  and  to  insure  the 
faithful  registration  of  the  same  in  the  regis- 
tration districts  and  in  the  central  bureau 
of  vital  statistics  at  the  capital  of  the  state. 

The  said  division  shall  be  charged  with  the 
uniform  and  thorough  enforcement  of  the  said 
law  throughout  the  state  and  shall,  from  time 
to  time,  promulgate  any  additional  forms 
and  amendments  that  may  be  necessary  for  this 
purpose.  Suitable  provision  shall  be  made, 
including  fireproof  vaults  and  filing  cases, 
for  the  permanent  and  safe  preservation  of  all 
official  records  and  other  matters  pertaining 
to  vital  statistics  for  which  the  bureau  of 
vital  statistics  may  be  responsible." 

Section  9783.18,  R.S.A.,  Laws  1947*  Vol.  2,  page  237*  Section 
19,  provides  that  the  fees  charged  by  the  state  registrar  for 
birth  or  death  certificates  shall  be  paid  by  the  applicant  to  the 
State  Department  of  Revenue. 

The  Supreme  Court  in  the  case  of  Moore  v.  Brown,  350  Mo.  256, 
165  S.W.  (2d)  657.  held  that  Section  43  of  Article  IV  of  the 
Constitution  of  1873  requires  that  all  revenue  collected  and 
moneys  received  by  the  state  from  any  source  whatsoever  shall  go 
into  the  treasury  and  the  General  Assembly  shall  have  no  power 
to  divert  the  same,  or  to  permit  money  to  be  drawn  from  the 
treasury  except  in  pursuance  of  regular  appropriations  made  by 
law. 
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The  Supreme  Court  of  Missouri  in  Howell  v.  Division  of 
Employment  Security,  215  S.W.(2d)  467,  fully  considered  the 
provisions  of  the  Constitution  of  1945.  In  this  case  they 
held  that  the  word  revenue  means  the  annual  and  current 
income  of  the  state,  however,  derived,  which  is  subject  to 
appropriations  for  general  public  uses: 


" * * * The  annual  and  current  income  of 
the  state,  however  derived,  which  is  sub- 
ject to  appropriation  for  general  public 
uses.  This  excludes  such  income  as  the 
Constitution,  or  any  permanent  existing 
law,  may  specifically  devote  to  a special 
purpose,  in  contradistinction  to  a general 
public  use,  or  which  is  not  required  to  be 
paid  into  the  state  revenue  fund  but  into 
a special  fund.  * * * n 

Section  9735a  R.  S.  Mo.  1939*  provides  as  follows: 

"The  State  Board  of  Health  is  hereby 
directed  to  comply  with  the  provisions 
of  any  act  of  Congress  providing  for  the 
distribution  and  expenditure  of  funds  of 
the  United  States  appropriated  by 
Congress  for  Health  purposes  and  to  comply 
with  any  of  the  rules  or  conditions  made 
by  the  United  States  Public  Health  Service, 

The  Children* s Bureau  or  any  other  Federal 

Agency  in  regard  to  health  funds  distributed 

to  the  states,  and  to  comply  with  any  of  the 

miles  and  conditions  made  by  said  services 

or  bureaus  or  other  branches  of  the  United 

States  Government  acting  under  the  provisions 

of  the  Federal  law  in  order  to  secure  for 

the  State  of  Missouri  funds  allotted  to  thi3 

state  by  the  United  States  Government  or 

health  purposes  under  the  provisions  of 

such  acts  of  Congress,  relating  to  health; 

said  funds  shall  be  received  by  the  State 

Treasurer  and  deposited  in  separate  funds  to 

be  known  as  the  United  States  Public  Health 

Title  VI  fund,  the  Venereal  Disease  Control  fund,  the 

Children's  Bureau  fund,  and  any  other  fund  specially 
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Bureau  fund,  and  any  other  fund  specially 
designated  by  a Federal  Agency  for  the  use 
of  the  State  Board  of  Health  for  health 
purposes,  and  to  be  paid  out  by  the  State 
Treasurer  on  requisitions  drawn  by  the 
executive  officers  of  the  State  Board  of 
Health  on  a warrant  of  the  State  Auditor. 

Said  funds  being  allotted  to  the  State 
of  Missouri  for  health  purposes  by  the 
Federal  Government  the  General  Assembly 
shall  appropriate  the  same  to  the  use  of 
the  State  Board  of  Health,  under  such 
provisions  as  are  set  out  for  the  recep- 
tion and  use  of  funds  by  the  Federal 
Government.  Added  Laws  1941 , p.  370,  Sec.  1." 

This  section  was  in  force  at  the  time  of  the  making  of  the 
attached  contract,  to  which  you  refer  in  your  letter.  Said 
section  has  been  repealed  by  Senate  Revision  Bill  No.  1051 
and  in  lieu  thereof  Section  3 at  page  972  of  Laws  1945,  has  been 
substituted  therefor  in  the  revision  laws.  This  revised  section 
is  not  as  broad  as  Section  9735a. 

Section  6.060  of  H.B.  No.  27  of  the  65th  General  Assembly 
provides  as  follows: 

"In  order  to  secure  to  the  state  federal 
funds  allotted  or  available,  the  Director 
of  the  Division  of  Health,  the  State 
Comptroller,  and  the  State  Treasurer, 
respectively,  are  hereby  authorized  and 
directed  to  receive,  deposit,  expend  and 
dispense  any  allotments,  advancements, 
grants,  or  contributions  of  federal  funds 
as  United  States  Public  Health  Service  Title 
VI  funds.  Venereal  Disease  Control  Funds, 

Children’s  Bureau  Title  V,  Part  1,  funds 
or  any  other  federal  health  funds,  for  health 
purposes,  and  to  comply  with  the  provisions  of 
any  act  of  Congress,  or  with  any  rule,  regulation 
or  condition  of  any  agency  of  the  United  States 
acting  under  the  provisions  of  federal  law 
providing  for  the  allotment  and  expenditure  of 
such  funds;  and  should  any  such  act,  rule, 
regulation  or  condition  require  the  deposit 
of  any  such  funds  in  the  State  Treasury  or  in 
a trust  fund  or  with  the  Division  of  Health, 

State  Comptroller  or  Treasurer,  as  trustee, 
then  the  said  Division  of  Health,  State 
Comptroller  and  Treasurer  are  hereby  authorized 
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and  directed  to  receive,  deposit  and  expend 
such  funds  In  the  manner  required  by  such 
act,  rule,  regulation  or  condition,  and  all 
such  funds  so  deposited  shall  stand  and  are 
hereby  appropriated  to  said  Division  of 
Health,  State  Comptroller  and  Treasurer  to  be 
applied  in  the  manner  and  for  the  purposes  set 
forth  in  such  act,  rule,  regulation  or  condition. 

When  required  by  such  act,  rule,  regulation 
or  condition,  the  State  Auditor  is  hereby 
authorized  and  directed  to  audit  and  issue 
warrants  for,  the  State  Treasurer  is  hereby 
authorized  and  directed  to  receive,  deposit 
and  handle,  as  trustee  or  otherwise,  any  such 
funds  and  to  pay  out  same,  all  in  the  manner 
required  by  such  act,  rule,  regulation  or 
condition;  and  for  such  purposes  there  is 
hereby  appropriated  all  such  federal  funds 
so  deposited  in  the  State  Treasury  for  the 
biennial  period  beginning  July  1,  1949,  and 
ending  June  30,  1951 f the  amount  hereby 
appropriated,  being  in  addition  to  all  other 
appropriations  made  by  this  act." 

Section  6.060  of  H.B.  27,  quoted  on  page  5 of  this  opinion, 
provides  that  allotments,  advancements,  grants  or  contributions 
of  federal  funds  stand  appropriated  to  the  Division  of  Health. 

If  this  provision  of  an  appropriation  Act  were  to  be  held  valid 
the  moneys  involved  under  the  attached  contract  still  would  not 
be  allotments,  advancements,  grants  or  contributions  of  federal 
funds  because  the  money  is  paid  for  services  rendered,  and 
therefore  the  section  or  statute  cannot  be  construed  to  apply. 
Section  9735a*  quoted  above  in  this  opinion,  would  not  apply 
for  the  same  reason,  and  also  would  not  apply  because  it  will 
be  repealed  effective  April  14,  1950.  The  attached  contract, 
in  our  opinion,  provides  that  in  return  for  so  much  money  per 
name,  to  be  paid  by  the  federal  government,  the  Missouri  Division 
of  Health  agrees  to  perform  certain  services  so  that  this 
contract  is  no  different  from  any  other  contract  that  the  state 
of  Missouri  might  enter  into  with  the  federal  government  or  any 
individual.  The  money  paid  for  this  service  cannot  be  deemed 
to  be  a special  fund  allotted  or  allocated  to  Missouri  and  the 
Division  of  Health  by  the  federal  government. 

But  it  is  clear  to  us  that  under  the  constitutional  pro- 
vision cited  above,  it  is  the  duty  of  the  Division  of  Health  to 
pay  to  the  treasury  of  the  state  of  Missouri  the  money  received 
from  the  United  States  Public  Health  Service  for  said  services 
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Hon.  Samuel  Marsh 


in  connection  with  this  attached  contract. 

The  responsibility  to  see  that  this  payment  is  made  rests 
upon  you  and  the  Director  of  the  Division  of  Health. 


CONCLUSION 


It  Is  the  conclusion  of  this  department  that  all  monies 
received  from  the  United  States  Public  Health  Service  for  data 
and  information  furnished  to  said  federal  government  agency 
from  the  records  of  the  Bureau  of  Vital  Statistics  of  the 
Division  of  Health  in  accordance  with  the  terms  of  the 
attached  contract  shall  be  deposited  in  the  state  treasury 
and  that  said  monies  are  not  appropriated  by  any  existing  law. 


Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


Federal  Security  Agency 
U.  S.  PUBLIC  HEALTH  SERVICE 
National  Office  of  Vital  Statistics 


Contract  No . 40005 
Date  July  1,  1949 


CONTRACT  FOR  MICROFILM 


For  and  In  consideration  of  the  payment  of  three  cents 
($0.03)  for  a complete  positive  microfilm  copy  of  each  birth, 
death,  and  stillbirth  certificate  furnished  during  the  current 
fiscal  year,  in  accordance  with  U.S.  Public  Health  Service 
specifications  as  issued  annually,  the  undersigned  bidder  offers 
and  agrees  to  furnish  to  the  United  States  Government,  as 
represented  by  the  U.  S.  Public  Health  Service,  positive  micro- 
film copies  of  certificates  of  births,  deaths  and  stillbirths  which 
will  have  occurred  on  or  after  January  1,  1946,  In  the  State 
of  Missouri, 

It  is  understood  that  this  agreement  does  not  cover  copies 
of  certificates  for  which  payment  has  been  made;  that  the  Govern- 
ment, upon  30  days'  advance  notice  to  the  contractor,  may  renew 
the  contract  from  fiscal  year  to  fiscal  year  for  a period  not  to 
exceed  five  (5)  years  under  the  terms  and  conditions  herein 
specified;  that  the  contract  may  be  terminated  at  any  time  by 
either  party  upon  10  days’  notice,  that  no  Member  of  or  Delegate 
to  Congress,  or  Resident  Commissioner,  shall  be  admitted  to  any 
share  or  part  of  this  contract  or  to  any  benefit  that  may  arise 
therefrom  unless  it  is  made  with  a corporation  for  its  general 
benefit;  and  that  the  contractor  and  any  subcontractor  shall  not 
discriminate  against  any  worker  because  of  race,  creed,  color, 
or  national  origin. 

Other  exceptions  and  provisions  t The  undersigned  bidder 
agrees  to  furnish  positive  microfilm  copies  of  certificates  of 
births,  deaths  and  stillbirths  occurring  in  19^8  for  which  payment 

has  not  been  made,  ~ _ 

State  Office  Bldg. 

Bidden  Missouri  Division  of  Health.  Address  1 Jefferson  City,  Mo. 

(Name  of  State  agency) 

Bys  si  C.  F.  Adams,  M.D.  Acting  Director  Division  of  Health 
C.  V.  Adams,  Kd. 


A'CCEPTEU  W ™ wmar'SKTBS 

PUBLIC  HEALTH  SERVICE  Date  July  1,  1949 

By  R.  M.  Harvey,  Acting  Chief . Office  of  Purchase  and  Supply 
(Name  and  title  of  official 
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DIVISION  OP  HEALTH: 
REPORT  AND  ORDER: 


The  attached  report  and  order  In  regard  to  hearing 
held  in  Eldon,  Missouri  on  March  21,  1950* 
by  the  Director  of  Public  Health  and  Welfare  and 
the  Director  of  Division  of  Public  Health  is  here- 
by approved  as  to  form  and  legal  content* 


March  31*  1950 


Dr*  Buford  G.  Hamilton 
Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Sir: 


I. 

This  department  received  a requost  from  Mr*  L*  E*  Ordelheide, 
Director  of  the  Bureau  of  Public  Health  Engineering,  to  review 
the  attached  report  and  order  of  Mr*  Samuel  Marsh,  Director, 
Department  of  Public  Health  and  Welfare,  and  of  Dr*  Buford  G* 
Hamilton,  Director  of  the  Division  of  Health* 

II. 

A full  copy  of  said  report  and  order  in  the  matter  of  the 
adequacy  and  effectiveness  of  the  existing  sewage  treatment  plant, 
built  in  1929*  owned  and  operated  by  the  City  of  Eldon,  Missouri 
for  treating  the  sewage  wastes  from  said  City  is  hereto  attached 
and  is  considered  a part  of  this  opinion* 

Section  37  of  Article  IV  of  the  Constitution  of  Missouri, 

19^5*  provides: 

"The  health  and  general  welfare  of  the  people 
are  matters  of  primary  public  concern;  and  to 
secure  them  the  general  assembly  shall  establish 
a department  of  public  health  an^1  xwlfare,  and 
may  grant  power  with  respect  thereto  to  counties, 
cities  or  other  political  subdivisions  of  the 
state*" 

Section  1,  Laws  19^5*  page  9 1*5*  provides,  in  part,  as  follows: 

"There  is  hereby  created  and  established  as  a 
department  of  state  government  a department  of 
public  health  and  welfare,  which  may  hereafter 
bo  referred  to  as  the  department.  The  scope 
and  purpose  of  the  department  of  public  health 
and  welfare  shall  bo  to  improve  and  protect  the 
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Dr*  Buford  G.  Hamilton 

health  of  the  people  of  the  State  of  Missouri} 

Section  £*  Laws  191+5#  page  9 bSt  provides*  in  part* 
as  follows} 

"The  director  of  public  health  and  welfare 
shall  ha vo  power  to  make  Inquiries  and 
investigations  and  to  hold  such  hearings 
as  may  be  necessary  in  pursuance  of  his 
duties*  and  for  such  purpose  shall  have 
authority  to  subpoena  witnesses*  administer 
oaths  and  provide  for  payment  and  expenses 
of  witnesses* " 

A full  discussion  of  the  cases  relating  to  the  power  of  the 
Division  of  Health  to  regulate  sewage  systems  in  this  state  and 
to  prevent  a municipality  from  creating  a public  nuisance  in 
contained  in  an  opinion  of  this  department  issued  Uarch  10*  191*9, 
to  William  Lee  Dodd*  prosecuting  attorney  of  Ripley  county* 

Therefore  a further  discussion  of  the  powors  and  duties  of 
the  Division  of  Health  and  the  Department  of  Public  Health  and 
Welfare  is  not  necessary.  It  is  clear  that  the  Director  of  the 
Department  of  Public  Health  and  Welfare  has  the  power  to  make 
inquiries  and  to  hold  such  a hearing  as  was  held  at  Eldon* 

Missouri  on  Uarch  21*  1950*  It  is  also  clear  that  it  is  the 
duty  and  responsibility  of  the  Division  of  Health  to  safeguard 
the  health  of  the  people  in  the  state  and  all  its  subdivisions 
and  to  make  such  orders  as  will  prevent  public  nuisances  that 
endanger  the  health  of  the  people  of  this  state*  The  report 
and  order  in  rogard  to  the  hearing  held  at  Eldon,  Missouri  on 
March  21*  1950*  which  is  hereto  attached  has  boen  roviewed 
by  this  department  from  the  standpoint  of  form  and  legal 
content* 

C0NCLU3I0N 

Tho  attached  report  and  order  in  regard  to  the  hearing  held  in 
Eldon,  Missouri  on  March  21*  1950*  by  the  Diroctor  of  tho  Department 
of  Public  Health  and  Welfare  and  the  Director  of  the  Division  of 
Health  is  hereby  approvod  as  to  form  and  legal  content* 


APPROVED} 
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Enc* 


BEFORE  THE  DEPARTMENT  OF  PUBLIC  HEALTH  AND  WELFARE  AND 


THE  DIVISION  OP  HEALTH  OF  THE  8TA3  OF  MISSOURI 


la  the  natter  of  the  adequacy  and  effectiveness  of  the 
axle ting  sewage  treatment  plant,  built  in  1929,  owned  and 
operated  by  the  City  of  Eldon,  Missouri  for  treating  the 
savage  vestas  froa  said  City, 


Case  He,  1 


REPORT  AND  ORDER 

This  oase  is  before  the  Department  of  Public  Health  and  Welfare, 
represented  tgr  Samuel  Marsh,  Director,  and  the  Division  of  Health  of 
said  Department,  represented  by  Dr,  Buford  Hamilton,  Director,  as  a 
result  of  repeated  complaints  from  riparian  owners  living  along  and 
abutting  Blythe's  Creek  into  which  the  sewage  from  the  City  of  Eldon  is 
discharged  after  treatment,  and  below  the  point  at  vhloh  the  sewage  plant 
effluent  is  discharged  into  said  stream, 

A hearing  was  held  in  Eldon,  Missouri,  on  March  21,  1950,  at  which 
time  all  interested  parties  were  given  an  opportunity  to  be  heard  and  the 
ease  has  been  reviewed  on  the  record. 

The  evidence  shows  that  studies  were  made  of  the  operation  of  the 
Eldon  sewage  treatment  plant  and  that  said  plant  was  found  te  be  properly 
operated  by  the  personnel  but  the  plant  is  overloaded.  The  evidence 
further  shows  that  the  various  units  of  the  Eldon  sewage  treatment  plant 
were,  on  the  basis  of  present  design  standards  in  use  by  the  Division  of 
Health,  overloaded,  to  the  following  extent!  (1)  Imhoff  tank  settling 
compartment— 150! | (2)  Imhoff  tank  sludge  compartment — 256!)  (3)  Dosing 

tank— satisfactory  for  existing  filter)  (4)  Trickling  filter— 271!) 

(5)  Sludge  drying  bed— 392!)  (6)  Final  settling  tank— none  provided. 


The  evidence  further  shews  that  the  average  bio-chemical  oxygen 
demand  of  the  plant  effluent  during  a study  made  during  the  period 
August  22  to  September  2,  1949,  was  169  parte  per  million,  excluding  the 
first  three  days  results,  and  that  the  average  observed  efficiency  of 
the  plant  during  the  same  period  was  54.951,  Considering  that  the 
effluent  from  a veil  operated  plant  of  this  type  should  not  exceed  thirty 
parts  per  million  of  bio-chemical  oxygen  demand  on  the  average  and  should 
operate  at  an  efficiency  of  90J(,  the  pollutional  material  being  discharged 
into  Blythe's  Creek  appears  excessive.  This  vas  further  borne  out  by  the 
bio-chemical  oxygen  demand  of  samples  from  Blythe's  Creek  collected  at 
the  same  tins  from  points  100  yards  below  the  sewage  treatment  plant} 
about  3/4  miles  below  the  sewage  treatment  plant)  and  about  !$•  miles  below 
the  sewage  treatment  plant.  Although  the  recovery  of  Blythe's  Creek  from 
a heavily  polluted  condition  vas  rapid  as  evidenced  by  an  average  B.O.D, 
from  the  three  stations  listed  above  of  130  p.pj,,  37  p.p,m«,  and  8 p.p.n, 
respectively,  the  testimony  of  those  living  near  the  creek  below  the  plant 
shows  that  pollution  conditions  at  times  carry  as  far  as  Olean,  Missouri, 
which  is  approximately  six  stream  miles  from  the  point  at  which  the  affluent 
of  the  Xldon  plant  discharges. 

The  evidence  of  riparian  owners  of  lend  along  Blythe's  Creek  about 
the  odors  from  the  Creek  and  the  physical  appearance  of  the  Creek  and  its 
bed  proves  that  serious  pollution  conditions  exist)  that  the  pollution 
conditions  have  grown  worse  in  recent  years)  that  such  pollution  conditions 
have  resulted  in  the  destruction  of  property  values,  the  loss  of  the  use 
of  the  stream  by  riparian  owners  and  others,  and  severe  and  grievous  public 


nuisance  conditions  during  periods  when  no  surface  runoff  occurs  to 
flush  the  stream*  Vo  find  that  the  low  dissolved  oxygen  content 
observed  during  the  study  of  August  22  to  September  2 unquestionably 
has  resulted  In  the  destruction  of  the  fish  and  other  aquatic  life  which 
existed  la  Blythe's  Creek  prior  to  the  time  pollution  conditions  developed* 
Vo  find  there  is  no  question  but  what  there  is  the  presence  of 
disease  producing  microorganisms  in  Blythe's  Creek  below  the  sewage 
diepoeal  plant,  and  the  hasard  thus  created  to  those  living  near  the 
stream  or  utilizing  it  in  any  manner  is  a publio  nuisance,  Ve  find  that 
human  fecal  material  is  contained  in  the  sewage)  that  the  existing 
sewage  treatment  works  of  Eldon,  Missouri  are  inadequate  to  provide  a 
satisfactory  degree  of  treatment)  and  that  natural  purification  processes 
resulting  in  the  destruction  of  harmful  bacteria  are  not  allowed 
sufficient  time  to  operate  at  the  said  plant)  and  we  further  find  that 
Blythe's  Creek  in  its  present  condition  constitutes  a public  nuisance 
and  a potential  and  actual  hasard  to  the  publio  health  of  the  people  in 
this  area*  Ve  find  that  flies,  mosquitoes  and  other  insects  are  capable 
of  carrying  disease  producing  microorganisms  considerable  distance  from 
the  source,  and  that  they  exist  in  Blythe's  Creek,  Therefore,  the  residents 
of  the  City  of  Eldon  are  themselves  endangered  by  their  own  wastes. 

The  feet  that  no  evidence  was  presented  that  the  plant  is  adequate 
and  that  no  pollution  exists  or  has  existed,  although  responsible  city 
offieials  were  present  at  the  hearing,  is  likewise  considered  significant* 
Pother,  the  evidence  to  the  effect  that  the  pollution  might  arise  from  or 
be  greatly  augmented  by  wastes  from  scattered  septic  tanks  connected  to 
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stone  severs  or  from  soattered  residences  sad  business  establishments 

e 

either  not  connected  to  the  Eldon  Beverage  system  or  located  below  the 
sewage  treatment  plant,  must  be  discounted  because  of  the  magnitude  of 
the  pollution  and  the  fact,  brought  out  in  the  hearing,  that  the 
laboratory  results  do  not  Indicate  these  factors  to  be  of  significance. 

Baring  reviewed  the  evidence  presented  at  the  hearing,  ve  find 
that  the  existing  sewage  treatment  works  at  Eldon  are  Inadequate  and  that 
as  a result  of  their  inadequacy,  pollution  conditions  are  created  la 
Blythe's  Creek  below  the  point  of  discharge  of  the  effluent  from  said 
plant,  and  that  the  sane  constitutes  a public  nuisance.  Ve  further  find 
that  these  conditions  are  In  violation  of  Sections  7 and  9 of  Regulations 
of  the  Division  of  Health  Governing  the  Installation,  Extension  and 
Operation  of  Public  Sewerage  Systems,  which  Sections  7 and  9 of  Regulations 
of  the  Division  of  Health  Governing  the  Installation,  Extension  and 
Operation  of  Public  Sewerage  Systeme  read  as  follovsi 

"Sec.  7.  Disposal  of  Sewage  — Be  sewage  shall  be  placed  or  per- 
mitted to  be  plaoed  or  discharged  or  permitted  to  flow  into  any  of  the 
waters  or  upon  any  of  the  lands  of  the  State  in  any  manner  determined  by 
the  Division  of  Health  to  be  prejudicially  affecting  a public  water  supply 
er  causing  a nuisance. 

"See.  9.  Alterations  or  Changes  la  Operation  Required.  If, 
after  investigation,  the  Division  of  Health  finds  that  any  sewerage 
system  Is  In  any  way  a menace  to  health  on  account  of  defective  design, 
Inadequacy,  Incompetent  supervision  or  Inefficient  operation,  er  the 
sewage  effluent  is  such  as  to  cause  other  unsatisfactory  conditions, 
such  alterations  and  additions  in  the  design  or  the  construction  or 
the  equipment,  or  such  changes  In  the  operation  of  the  plant  as 
are  necsssary  to  produce  satisfactory  results  shall  be  made  1m 
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accordance  with  recommendation  of,  and  within  the  time  limits  set  by, 
the  Division  of  Health," 

f ' *"  • 

It  is,  therefore, 

ORDERED:  1,  That  the  City  of  Eldon  construct  and  operate  such 
additional  sewage  treatment  facilities  as  may  be  needed  to  properly  treat 
the  sewage  wastes  from  the  City  of  Eldon  and  abate  the  pollution  conditions 
and  public  health  hasarda  which  now  exist  in  Blythe’s  Creek, 

ORDERED:  2,  That  such  works  be  constructed  and  placed  in  operation 
within  a period  of  twelve  months  from  the  date  of  this  order, 

ORDERED:  3,  That  plans  and  specifications  for  such  improvements 
be  approved  in  writing  by  the  Division  of  Health  before  any  contract  la 
let  or  construction  work  started, 

ORDERED:  4,  That  this  order  shall  take  effect  on  this  date  and 
that  certified  copies  of  the  order  shall  be  served  on  proper  officials  of 
the  City  of  Eldon, 


Director 

Public  Health  and  Welfare 


Dated  this day  of 


Buford  G,  Hamilton,  M.  D«,  Director 
Division  of  Health 


1990  at  Jefferson  City,  Missouri 


LIQUOR  CONTROL : Liquor  by  drinks  license  cannot  be 

Issued  for  premises  on  airport  con- 
AIRPORTS:  structed  by  city  outside  Its  corporate 

limits. 


January  3#  1950 


Mr.  Covell  R.  Hewitt,  Supervisor 
Department  of  Liquor  Control 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  recent  opinion 
request  which  reads  In  part  as  follows: 

"Mr.  Loyd  Roberts,  City  Attorney  of  Joplin, 
Missouri,  has  requested  me  to  request  you 
to  render  an  opinion  as  to  whether  or  not 
the  Supervisor  of  Liquor  Control  may  Issue 
a license  to  sell  liquor  by  the  drink  at  re- 
tail for  consumption  on  the  premises  where 
sold  under  the  circumstances  set  forth  In 
his  letter  to  me  dated  November  28,  1949." 

* * * * * 

Mr.  Roberts'  letter  reads  in  part: 

"The  City  of  Joplin,  a municipal  corporation 
of  the  Second  Class,  has  constructed,  owns, 
operates  and  maintains  an  airport  some  two 
miles  north  of  the  official  corporate  bound- 
aries of  this  city.  * * * * 

"An  airport  terminal  building  has  Just  been 
completed  at  an  approximate  cost  of  $275,000.00 
which  contains  space  for  the  operation  of  a 
restaurant.  One  third  of  the  ground  floor  and 
a portion  of  the  basement  has  been  designed  for 
this  purpose.  ***** 

"Our  Airport  Board  is  interested  in  securing 
a lessee  for  the  restaurant  facilities  in  the 
terminal  building  and  while  a number  are  in- 
terested, so  far  they  have  failed  to  make  an 
offer  because  they  question  whether  or  not 
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they  would  be  lawfully  entitled  to  serve 
Intoxicating  liquor  by  the  drink  on  said 
premises. " 


The  question  presented  Is  whether  or  not  the  Supervisor 
of  Liquor  Control  has  authority  to  Issue  a license  for  the 
sale  of  intoxicating  liquor  by  the  drink  at  retail  for  con- 
sumption on  the  premises,  where  such  premises  are  situated  at 
the  airport  constructed  and  operated  by  the  City  of  Joplin, 
which  airport  is  situated  at  a distance  of  two  miles  from  the 
corporate  limits  of  the  City  of  Joplin.  We  assume  that  it  is 
the  sale  of  intoxicating  liquor  other  than  malt  liquor  con- 
taining not  in  excess  of  five  (5 $)  per  cent  by  weight  that  is 
contemplated. 

Section  4890,  R.S.  Mo.  1939 » of  the  Liquor  Control  Act 
provides  in  part* 

"Provided  further,  that  no  license  shall  be 
issued  for  the  sale  of  intoxicating  liquor, 
other  than  malt  liquor  containing  alcohol 
not  in  excess  of  five  (5#)  per  cent  by 
weight,  by  the  drink  at  retail  for  consump- 
tion on  the  premises  where  sold,  outside 
the  limits  of  such  incorporated  cities."  * * 


The  question  that  remains  then  is  whether  or  not  the 
airport  in  this  instance  is  within  the  limits  of  Joplin  as 
intended  by  the  Liquor  Control  Act. 

Since  the  Act  does  not  define  the  words  "limits  of  such 
incorporated  cities"  for  the  purposes  of  the  Act,  we  feel  that 
it  is  necessary  to  consider  the  "limits  of  such  Incorporated 
cities"  to  be  the  corporate  limits  as  established  by  the  general 
law  regarding  such  cities.  These  limits  are  fixed  by  charter 
and  may  thereafter  be  extended  or  reduced  as  provided  by  law. 

It  is  a fundamental  principal  of  law  relating  to  Municipal 
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corporations  that  the  power  to  enlarge  or  diminish  the 
corporate  limits  of  municipal  corporations  lies  solely  in 
the  legislature,  which  has  granted  to  cities  of  the  second 
class  the  authority  to  extend  or  diminish  their  limits. 
Section  660 6,  R.S.Mo.  1939#  provides  the  method  to  be  em- 
ployed. 

The  airport  is  situated  two  miles  from  the  corporate 
limits  of  the  City  of  Joplin.  Article  3 of  Chapter  123,  R.S. 
Mo.  1939#  provides  the  authority  for  the  construction,  main- 
tenance, operation,  and  regulation  of  this  airport  by  the 
City  of  Joplin.  Section  15122  of  Article  3 provides  that! 

"The  local  legislative  body  of  any  city, 
including  cities  under  special  charter, 
village  or  town  in  this  state  is  hereby 
authorized  to  acquire,  by  purchase  or  gift, 
establish,  construct,  own,  control,  lease, 
equip,  improve,  maintain,  operate,  and 
regulate,  in  whole  or  in  part,  alone  or 
Jointly  or  concurrently  with  others,  air- 
ports or  landing;  fields  for  the  use  of 
airplanes  and  other  aircraft  either  within 
or  without  the  limits  of  such  cities,  vil- 
lages, or  towns,  and  may  use  for  such  pur- 
pose or  purposes  any  property  suitable 
therefor  that  is  now  or  may  at  any  time 
hereafter  be  owned  or  controlled  by  such 
city,  village,  or  town." 

This  Section,  therefore,  recognizes  that  a city  may  wish 
to  construct  such  airport  without  the  corporate  limits  of  the 
city,  and  specifically  provides  that  such  may  be  done.  No 
authority  can  be  found  in  Article  3 of  Chapter  123,  R.S.  Mo. 
1939#  which  provides  that  the  site  of  an  airport  built  by  a 
city  without  the  city  limits  shall  thereby  become  part  of  the 
corporate  limits  of  such  city. 

That  one  might  take  the  view  that  this  license  can 
properly  be  issued,  it  would  be  necessary  to  hold  that  the 
airport  area  is  within  the  limits  of  the  City  of  Joplin. 
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This  is  not  true  geographically,  nor  can  it  be  Justified 
legally.  This  department,  in  an  official  opinion  addressed 
to  the  Honorable  Hugh  P.  Williamson,  and  dated  July  10,  1948, 
(copy  enclosed),  has  held  that  a city  of  the  third  class  is 
not  vested  with  police  power  over  an  airport  constructed  by 
it  outside  its  corporate  limits.  We  feel  that  this  ruling 
applies  as  well  to  cities  of  the  second  class.  Therefore, 
we  see  that  even  for  the  purpose  of  the  exercise  of  police 
power,  an  airport  constructed  by  a city  outside  its  limits 
cannot  be  considered  to  be  legally  within  its  limits. 

In  the  case  of  Borders  v.  State,  66  S.W.  1102,  the 
construction  of  a statute  prohibiting  gaming  for  money  with- 
in the  limits  of  any  city  On  Sunday  was  in  question.  The 
Texas  Court,  at  l.c.  1103,  held: 

"*  * * We  understand  that  title  18,  Sayles’ 

Rev.  Civ.  St.,  relates  to  cities  and  towns 
and  their  incorporation;  and  it  would  appear 
from  various  articles  therein  contained 
that  such  city  or  town,  whether  incorporated 
under  the  general  law  or  a city  having  a 
charter  granted  by  the  legislature,  must 
have  certain  defined  limits.  We  hold  that 
the  charter  granted  the  city  of  Waxahachie 
fixed  the  limits  of  said  city,  and,  although 
there  may  be  a collection  of  houees  outside 
or  proximate  to  the  corporate  limits,  this 
is  not  an  integral  part  of  said  city,  and 
cannot  become  so  until  it  is  brought  within 
the  municipality  by  some  mode  provided  by 
law.  * * * In  our  view,  when  the  legislature 
used  the  term  ’city  limits  * in  the  Sunday 
gaming  statute,  they  meant  the  corporate 
limits  of  such  city.  *********** 


From  the  foregoing  we  must  conclude  that  the  proposed 
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license  cannot  be  issued,  as  the  airport  is  situated  without 
the  corporate  limits  of  the  City  of  Joplin,  and,  therefore. 
Section  4890,  supra,  specifically  prevents  the  issuance  of 
said  license. 


COHCHJSIOK. 


It  is  therefore,  the  opinion  of  this  department  that 
the  Supervisor  of  Liquor  Control  has  no  authority  to  issue 
a license  for  the  sale  of  intoxicating  liquor,  other  than 
malt  liquor  containing  alcohol  not  in  excess  of  five  (5#) 
per  cent  by  weight,  by  the  drink  at  retail  for  consumption 
on  the  premises  where  sold,  where  such  premises  are  situa- 
ted at  the  airport  constructed  and  operated  by  the  City  of 
Joplin,  which  airport  is  situated  at  a distance  of  two  miles 
from  the  corporate  limits  of  the  City  of  Joplin. 


Respectfully  submitted. 


RICHARD  H.  VOSS 
Assistant  Attorney  General 

APPROVED: 


J.'  E.  TATO5E 

Attorney  General 


Enclosure 


RHV:p 
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DISPIAY  OP  LIQUOR  LICENSE:  A wholesale  liquor  dealer  who  does 

not  display  his  license  on  the 
premises  described  in  his  license 
is  in  violation  of  the  Rules  and 
Regulations  of  the  Supervisor  of  the 
Department  of  Liquor  Control. 


April  21,  1950 


PILED 

39 

Honorable  Covell  R.  Hewitt 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"I  wish  you  would  please  prepare  for  me  your 
official  opinion  on  the  following  question: 

"There  is  a liquor  wholesale  solicitor  in 
this  state  who  has  a license  issued  to  him 
at  the  address  of  a transfer  and  storage 
company  and  the  intoxicating  liquors  which  he 
has  on  hand  are  stored  with  a transfer  and 
storage  company  at  the  same  address  which 
appears  on  the  license,  and  the  office  of  this 
liquor  wholesale  solicitor  is  in  a regular 
office  building  in  Kansas  City,  Missouri, 
many  blocks  from  the  storage  company  building, 
and  he  has  the  liquor  wholesale  solicitor's 
license  posted  in  his  uptown  office. 

"I  wish  you  would  please  advise  me  whether  or 
not  this  is  permissible  under  the  Intoxicating 
Liquor  Law  of  the  State  of  Missouri,  and  I 
refer  you  to  Section  4881,  R.  S.  Mo.  1939 > and 
particularly  to  the  latter  part  of  Section  4897, 

R.  S.  Mo.  1939.” 

Section  4881,  R.  S.  Mo.  1939*  states: 

"No  person,  agent  or  employee  of  any  person 
in  any  capacity  shall  sell  intoxicating  liquor 
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in  any  other  place  than  that  designated  in 
the  license,  or  at  any  other  time  or  other- 
wise than  is  authorized  by  this  act,  and  the 
regulations  herein  provided  for." 

The  latter  part  of  Section  4897,  R.  S.  Mo.  1939,  states; 

"*  * * Every  license  issued  under  the  provisions 
of  this  act  shall  particularly  describe  the 
premises  at  which  intoxicating  liquor  may  be 
sold  thereunder,  and  such  license  shall  not 
be  deemed  to  authorize  or  permit  the  sale  of 
intoxicating  liquor  at  any  place  other  than 
that  described  therein.  Applications  for  re- 
newal of  licenses  must  be  filed  on  or  before 
the  first  day  of  May  of  each  calendar  year." 

From  your  letter  it  is  not  clear  to  us  whether  this  licensee 
receives  orders  at  his  uptown  office  and  makes  sales  from  there,  or 
whether  he  has  an  employee  at  the  warehouse  where  the  liquor  is 
stored  and  that  sales  are  made  from  that  place.  Since  Section  4881 
and  4897  relate  to  the  place  where  sales  of  liquor  may  be  made,  and 
since  your  letter  does  not  indicate  where  the  sales  in  the  instant 
case  are  made,  we  cannot  express  our  opinion  whether  in  this  case 
there  is  a violation  of  Sections  488l  and  4897.  However,  it  is 
perfectly  clear  that  by  having  his  license  posted  in  his  uptown 
office,  and  not  at  the  place  where  his  liquor  is  kept  and  where  he 
is  licensed  to  do  business,  that  this  licensee  is  in  violation  of 
Section  (b),  of  Regulation  Ho.  3>  of  the  Rules  and  Regulations  of 
the  Supervisor  of  Liquor  Control,  1946. 

Section  (b)  reads,  in  part  as  follows: 

"Before  commencing  or  doing  any  business  for 
the  time  for  which  a Missouri  State  license 
has  been  granted,  said  license  shall  be  posted 
and,  at  all  times  during  the  term  of  the  license, 
kept  displayed  in  a conspicuous  place  on  the 
premises  where  such  business  is  carried  on,  so 
that  all  persons  visiting  the  premises  may 
readily  see  the  same. 

"No  licensee  shall  post  such  license  or  allow 
such  license  to  be  poste3~upbn  premTses  other 
than  the  premises  licensed,  or  upon  premises 
where  traffic  in  intoxicating  liquor  or  non- 
intoxicating beer  is  being  carried  on  by  any 
person  other  than  the  licensee,  or  knowingly  de- 
face, destroy  or  alter  any  such  license  in  any 
respect, " 


(Underscoring  ours . ) 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  a wholesale  liquor 
dealer  who  does  not  display  his  license  on  the  premises  described 
in  this  license  is  in  violation  of  Section  (b),  Regulation  No.  3, 
of  the  Rules  and  Regulations  of  the  Supervisor  of  the  Department 
of  Liquor  Control. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


HPW:hr 
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MAGISTRATES  ) 
) 


Salaries  of  Magistrates  for  terms  beginning 
January  1,  1951,  determined  by  assessed 
valuation  for  Year  194-9  • 


Decenfcer  6,  1950 


Honorable  Cline  C*  Herreu 
Judge  of  the  Probate  and 
Magistrate  Courts 
Webster  County 
Marshfield,  Missouri 

Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"At  page  773  Lavs  of  Missouri  194^  under 
Section  17  governing  the  salaries  payable 
to  Magistrates,  among  other  things,  states: 

•For  the  purposes  of  this  act,  the  assessed 
valuation  of  all  real  and  tangible  personal 
property  in  the  respective  counties  as 
last  determined  by  the  Commission  or  other 
body  provided  by  law  for  the  equalization 
of  taxes  as  between  the  counties  next 
prior  to  the  year  for  election  of  such 
Magistrates,  shall  be  deemed  to  be  the 
assessed  valuations  for  the  ensuing  ter. .is 
of  suoh  Magistrates* » 

"Our  population  according  to  the  1950  census 
will  decrease  from  17# 22b  to  slightly  above 
the  15,000  mark,  however,  I understand 
that  our  assessed  valuation  has  been  set 
for  1950  to  slightly  more  than  $11,000,000*00 
an  increase  from  $9  #317 #129  *00  in  194-9*  Will 
the  salary  for  the  coming  tern  be  fixed 
according  to  the  valuation  sat  by  the  state 
board  in  1950  or  will  we  be  forced  to  use 
the  valuation  set  for  1949  which  is  below 
the  v.11,000,000.00  mark? 

"Will  the  clerical  allowance  for  my  county  be 
set  according  to  the  1950  assessed  valuation 
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or  the  194-9  assessed  valuation? 

"I  will  appreciate  your  early  attention 
to  this  matter  so  that  we  may  requisition 
the  proper  amounts  for  the  January  1951 
salaries." 

Section  17*  referred  to  in  your  opinion  request*  fixes 
the  salaries  of  magistrates.  In  counties  having  a population 
of  more  than  11,000  but  not  more  than  17,000  inhabitants  with 
an  assessed  valuation  of  more  than  $11,000,000.00  the  salary 
is  fixed  at  $3600.00.  In  counties  having  such  population  but 
with  an  assessed  valuation  of  $11,000,000.00  or  less  the 
salary  is  fixed  at  $3000.00.  Section  22  of  said  act  fixes 
the  amount  which  the  state  may  pay  on  salaries  of  clerks  of 
the  magistrate  court.  In  counties  having  a population  of 
more  than  11,000  but  not  more  them  17,000  inhabitants  with 
an  assessed  valuation  of  more  than  $11,000,000.00  the  sum  of 
$1500.00  is  allowed  for  clerical  hire,  m such  counties  having 
an  assessed  valuation  of  $11,000,000.00  or  less  the  sum  of 
$1200.00  per  year  is  allowed. 

We  believe  that  the  provision  of  Section  17,  quoted  in 
your  opinion  request,  is  clear  and  requires  the  194-9  assessed 
valuation  to  be  used  in  determining  the  salary  of  the 
magistrates  for  the  tern  beginning  January  1,  1951*  This 
provision  states  that  the  assessed  valuation  as  determined 
by  the  State  Tax  Commission 'hex t prior  to  the  year  for 
election  of  such  magistrate^'  shall  be  used  as  the  assessed 
valuation  for  the  ensuing  termsof  the  magistrates.  The  year 
next  prior  to  the  year  for  election  is,  of  course,  194-9*  Inas- 
much as  the  election  of  magistrates  v/as  held  on  November  7# 
1950,  we  think  that  under  the  statutory  provision,  there  is 
no  alternative  to  the  use  of  the  assessed  valuation  for  the 
year  prior  to  the  year  of  such  election. 

iVe  feel  that  the  same  figure  must  be  used  for  determining 
clerical  salaries.  There  is  no  provision  in  the  section  fixing 
the  amounts  payable  for  clerical  help  specifying  the  year  whioh 
must  be  used  in  determining  the  assessed  valuation.  However, 
Section  17  states  that  the  assessment  there  specified  shall  be 
used  "for  the  purposes  of  this  act."  Therefore,  we  think  that 
it  would  apply  throughout  the  'act;,  and,  therefore,  determine 
the  year  which  must  be  used  for  the  assessed  valuation  in 
fixing  amounts  payable  for  clerical  hire. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
under  the  provisions  of  Section  17,  Laws  of  Missouri,  1945, 
the  assessed  valuation  for  counties  for  the  purpose  of 
determining  magistrates*  salaries  for  the  terras  beginning 
January  1,  1951,  and  for  the  allowances  for  clerical  hire 
during  such  terms  is  the  assessed  valuation  of  the  county 
as  determined  by  the  State  Tax  Commission  for  the  Year  1949* 


Respectfully  submitted. 


APPROVED : 


ROBERT  R.  V/ELBORN 

Assistant  Attorney  General 


Attorney  General 


RRW/feh 
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ELECTION^:  A county  may  conduct  a special  election  for  distri- 

V bution  of  school  funds  on  the  same  date,  and  with 

<■ : J-  the  same  officials  as  are  employed  in  tne  rorth- 

1 ? coming  gasoline  tax  referendum# 


/ 

January  26,  1950 


Honorable  Roger  Hibbard 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Hibbard: 


FILED 

Id 


We  have  your  recent  letter  in  which  .you  request  an  opinion 
from  this  office.  The  pertinent  portion  of  your  letter  is  as 
follows  J 

"The  provisions  of  Section  10376,  et  seqf 
provide  for  a special  election  by  the  quali- 
fied voters  of  the  respective  counties  to 
determine  the  question  of  distribution  of 
accumulated  school  funds,  said  election 
to  be  held  either  as  a special  election  or  as 
a general  election  in  said  county  upon  proper 
notice. 

"The  voters  of  Marion  County  have  filed 
petitions  bearing  the  necessary  number  of 
signatures  to  hold  this  election  and  it  is 
the  desire  of  the  County  Court  to  hold  the 
election  on  the  same  date  and  using  the  same 
election  officials  that  will  be  used  in  the 
state-wide  gasoline  tax  referendum  in  April. 

The  question  of  law  involved,  is  whether  or 
not  there  is  authority  to  do  so." 

You  have,  since  the  date  of  your  letter,  informed  us  that  the 
statement  in  your  letter  that  the  petitions  have  been  filed  was 
erroneous;  that  the  facts  are  that  the  petitionshave  only  been 
prepared  for  filing. 

As  you  suggest  in  your  letter,  the  relevant  statutes  are  as 
follows : 

Laws  of  Missouri,  19L5,  Section  10376,  page  1626: 

"It  is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  collect  dili- 
gently and,  when  authorized  by  law,  to  invest 
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securely  the  proceeds  of  all  moneys,  stocks, 
bonds  and  other  property  belonging  to  or 
accruing  to  the  county  school  fund*  On  and 
after  the  effective  date  of  this  act,  all 
real  estate  loans  and  investments  now  belong- 
ing to  the  county  school  funds,  except  those 
invested  as  hereinafter  provided,  shall  be 
liquidated  without  extension  of  time  upon  the 
maturity  thereof,  and  the  proceeds  thereof  and 
the  money  then  on  hand  belonging  to  said  school 
fund  of  the  county  shall  be  reinvested  in  regis- 
tered bonds  of  the  United  States,  or  in  bonds 
of  the  state,  or  in  approved  bonds  of  any  city 
or  school  district  thereof,  or  in  bonds  or  other 
securities  the  payment  of  which  is  fully  guaranteed 
by  the  United  States  Government,  and  shall  be  pre- 
served as  a county  school  fund;  Provided,  that  all 
interest  accruing  from  such  reinvestment  of  the 
county  school  fund,  the  clear  proceeds  of  all 
penalties,  forfeitures  and  fines  collected  for 
any  breach  of  the  penal  laws  of  the  state,  the 
net  proceeds  from  the  sale  of  estrays,  and  all 
other  money  lawfully  coming  into  said  fund,  shall 
hereafter  be  collected  and  distributed  annually  to 
the  school  of  the  county  as  hereinafter  provided 
in  this  article." 

Laws  of  Missouri,  1947,  Vol.  I,  Sec*  A,  page  265,  is  as 
follows* 


"That  Section  2 of  an  Act  of  the  63rd  General 
Assembly;  known  as  Senate  Bill  No.  166,  approved 
March  2o,  1946,  entitled  1 AN  ACT  To  provide  for 
holding  elections  in  the  several  counties  and 
the  City  of  St*  Louis  upon  the  proposal  to 
distribute  annually  the  capital  of  the  liqui- 
dated school  funds,  with  an  emergency  clause.*, 
be  and  the  same  is  hereby  repealed  and  two  new 
sections  be  enacted  to  be  known  and  designated 
as  Section  2 and  Section  2a, < both  relating  to  , 
the  holding  of  elections  in  the  several  counties 
and  the  City  of  St.  Louis  upon  the  proposal  to 
distribute  annually  the  capital  of  the  liquidated 
school  fund,  and  to  read  as  follows: 
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Section  2,  supra,  is  in  part  as  follows: 

"Said  proposal  shall  be  submitted  at  a special 
election  to  be  held  for  that  purpose  within 
sixty  days  after  the  filing  of  the  petition 
therefor  or  at  the  next  general  election  held 
in  such  county*  Notice  of  such  election  shall 
be  given  by  publication  in  some  newspaper  of 
general  circulation  within  the  county  or*  City 
of  St.  Louis  for  not  more  than  two  weeks,  the 
last  insertion  to  not  be  longer  than  one  week 
prior  to  the  date  of  such  election.  The  pro- 
posal shall  be  submitted  on  a ballot  in  sub- 
stantially the  following  form: 

"For  annual  distribution  of  the  capital 
of  the  liquidated  county  and  township 
school  funds. 

"Against  annual  distribution  of  the  capital 
of  the  liquidated  county  and  township 
school  funds, 

"Said  ballot  shall  carry  upon  it  instructions  to 
the  voters  to  strike  out  the  statement  not  indi- 
cating their  preference.  The  voting  shall 
take  place  at  the  regular  election  precincts 
in  the  area  wherein  such  election  shall  be 
held,  unless  the  election  districts  or  precincts 
are  consolidated  as  hereinafter  provided,  and 
the  judges  and  clerks  thereof  shall  be  selected 
by  the  board  having  authority  to  make  such  appoint- 
ments for  general  elections.  Judges  and  clerks 
shall  be  the  same  in  number  at  each  election  pre-' 
cinct  as  is  provided  by  law  for  general  elections, 
unless  reduced  in  number  as  provided  in  Section  2a; 
and  they  shall  receive  the  same  compensation  as  may 
be  provided  for  judges  and  clerks  serving  at  general 
elections.  The  costs  incident  to  such  election 
shall  be  paid  by  the  county  wherein  such  election 
is  held  or  by  the  City  of  St.  Louis.  Such  special 
election  shall  be  governed  in  all  respects  by  the 
general  election  laws  except  wherein  such  general 
election  laws  are  in  conflict  with  this  article. 

* # - 
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Hon.  Roger  Hibbard  . January  28,  1950 


Section  2a,  supra,  is  as  follows: 

"The  county  courts  in  the  several  counties  of 

this  state  in  relation  to  any  election  upon  the 

proposal  to  distribute  annually  the  capital  of 

the  liquidated  school  fund  shall  have  the  power 

and  authority,  in  its  discretion,  to  consolidate 

two  or  more  election  districts  or  precincts  in 

their  respective  counties,  and  to  use  in  such  election 

districts  or  precincts  the  number  of  judges  and  clerks, 

not  to  exceed  two  each,  that  it  may  deem  necessary." 

The  most  significant  section-,  for  our  purposes,  are  those 
parts  of  Section  2,  Laws  of  Missouri,  1947,  supra,  reading  as  follows 

. * * and  the  judges  and  clerks  thereof  shall 

be  selected  by  the  board  having  authority  to 
make  such  appointments  for  general  elections. 

jjc  ij/i  s{s  $ a(«  $ 

"Said  proposal  shall  be  submitted  at  a special 
election  to  be  held  for  that  purpose  * * * or 
at  the  next  general  election  held  In  such  county. 

* # #w 

It  appears  from  the  above  quoted  sections  that  the  election 
for  distribution  of  the  county  school  funds  may  be  held  at  a special 
election  and  that  the  judges  and  clerks  thereof  shall  be  selected 
by  the  board  which  makes  the  appointments  in  the  general  elections. 

It  is  important  to  note  that  there  is  nowhere  any  prohibition  in  the 
above  statutes  against  such  special  election  being  held  on  the  same 
date  as  any  other  special  or  general  election,  so  long  as  the  re- 
quirements regarding  general  elections  are  complied  with.  Nor  is 
there  any  wording  which  would  indicate  an  objection  to  using  the 
same  judges  and  clerks  for  more  than  one  proposition  or  election. 

The  only  specific  provision  on  this  question  is  that  the  judges  and 
clerks  shall  be  selected  by  the  same  board  which  appoints  for  the 
general  election. 

To  this  point,  then,  there  is  no  reason  to  prohibit,  or  even 
to  suggest,  that  it  would  be  improper  to  hold  the  school  fund  distri- 
bution election  on  the  same  date,  and  with  the  same  officials,  as 
are  employed  for  the  gasoline  tax  referendum.  ,, 

There  remains,  therefore,  only  an  examination  of  the  general 
election  laws  as  they  may  relate  to  the  specific  situation  you  des- 
cribe. 


Hon.  Roger  Hibbard  January  2&,  1950 


The  last  quoted  sentence  of  Laws  of  Missouri,  1947,  Vol,  I, 
page  2$5»  Section  2,  is:  "Such  special  election  shall  be  governed 
in  all  respects  by  the  general  election  laws.” 

An  examination  of  the  general  election  laws,  particularly 
Sections,  11499,  11501  and  11504,  R.  S.  Mo.,  1939,  relating  to 
election  judges,  reveals  nothing  that  would  prohibit  the  same  per- 
sons from  serving  as  the  judges  of  both  elections. 

' In  a previous  opinion  of  this  office,  dated  February  12, 

1945,  addressed  to  the  Honorable  William  E.  Shirley,  Prosecuting 
Attorney  of  Adair  County,  this  office  held  that  the  same  persons 
could  serve  as  judges  and  clerks  for  two  elections,  both  special. 

In  that  opinion,  the  following  language  appears: 

”It  is  apparent  that  no  conflict  need  arise  in 
the  conduct  of  the  election,  as  both  are  to  be 
held  in  accordance  with  the  statutes  relating  to 
general  elections  * * *,  We  are  of  the  opinion 
that  an  otherwise  eligible  person  can  serve  as 
judge  or  clerk  in  both  elections.” 

If  then,  the  gasoline  tax  referendum  is  also  to  be  conducted 
in  the  manner  provided  for  by  the  general  election  laws,  there 
would  be  no  conflict  in  the  conduct  of  these  two  elections  and 
therefore  they  could  be  held  on  the  same  date  and  conducted  by  the 
same  officials. 

The  resolution  authorizing  the  gas  tax  referendum  provides  in 

substance : 

"Pursuant  to  referendum  petition  filed  on 
10th  of  October,  1949,  a special  election, to 
be  conducted  pursuant  to  the  laws  and  constitu- 
tional provisions  of  this  State  applicable  to 
general  elections  of  this  State  is  hereby  ordered 
and 'shall  be  held  in  the  State  of  Missouri  on  Tues- 
day, the  4th  day  of  April,  1950  submitting  to  the 
qualified  voters  of  this  State  for  their  approval 
or  rejection  House  Committee  Substitute  for  H.  B. 

1$5  passed  by  the  65th  General  Assembly  and  approved 
by  the  Governor  on  August  27,  1949. ” 

(Underscoring  ours.) 

/ 

It  is  therefore  clear  that  both  elections  are  to  be  governed  by 
the  same  laws  and  thus  there  will  be  no  conflict  resulting  from  con- 
ducting both  elections  on  the  same  date  and  by  the  same  officials. 


Hon.  Roger  Hibbard 


January  23,  1950 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  a county  may  hold  an 
election  upon  the  proposition  of  making  annual  distribution  of 
the  capital  of  the  liquidated  school  funds  on  the  same  date,  and 
using  the  same  election  officials,  as  are  employed  in  conducting 
the  forthcoming  gasoline  tax  referendum,  provided  the  petitions 
requesting  such  election  are  filed  within  sixty  days  before  said 
referendum* 


Respectfully  submitted, 


H.  JACKSON  DANIEL 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  Genera 


H JD :hr 
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TAXATION  ) Estate  of  decedent  not  liable  for  taxes  on  property  devised 
) for  charitable  use,  where  lien  had  not  accrued  at  death. 


February  23,  1950 


Filed  40 


Honorable  Craig  Hiller 
Prosecuting  Attorney 
Clark  County 
Kahoka,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"I  am  writing  to  request  that  your  office 
please  give  me  your  opinion  as  to  the 
exemption  from  taxes  under  the  following 
facts . 

"At  the  time  of  making  the  1949  tax  assess- 
ment, which  was  January  1st,  1949  under 
the  provisions  of  Section  10970  of  the  Statutes, 
as  amended  at  page  1774  of  the  1945  Session 
Acts;  one  Dr.  W.  F.  Pauly  owned  and  operated 
a Hospital  here; 

"He  died  in  April,  1949  and  by  his  Last  Will 
and  Testament  devised  the  Hospital  Building 
to  the  City  of  Kahoka  for  charitable  use; 

Thus  the  property  was  privately  owned  at 
the  time  the  1949  assessment  was  made,  but 
transferred  to  charitable  use  before  the 
1949  taxes  were  payable . 

"Query:  Is  the  Estate  of  W.  F.  Pauly  liable 
for  the  payment  of  the  1949  taxes?" 

Section  4 of  an  act  found  in  Laws  of  Missouri,  1945*  page 
1799*  provides: 

"Every  person  owning  or  holding  real  property 
or  tangible  personal  property  on  the  first 
day  of  January  including  all  such  property 
purchased  on  that  day,  shall  be  liable  for 
taxes  thereon  during  the  same  calendar  year.' 


Honorable  Craig  Hiller 


Section  7 of  said  act  contains  the  following  provision: 

* * * real  property  shall  in  all  cases  be 
liable  for  the  taxes  thereon,  and  a lien  is 
hereby  vested  in  favor  of  the  state  in 
all  real  property  for  all  taxes  thereon, 
which  lien  shall  accrue  and  become  a 
fixed  encumbrance  as  soon  as  the  amount 
of  the"~fcaxes  is  deEerinlned~T>y  assess- 
ment and  levy,  and  said  lien  shall  be 
enforced  as  hereafter  provided  in  this 
chapter;  * * *" 

(Underscoring  ours.) 

The  third  class  of  demands  against  the  estate  of  a deceased 
person  is  defined  by  Section  l8l,  R.  S.  Missouri,  1939,  as  follows: 

"III.  All  debts,  including  taxes  due 
the  state  or  any  county  or  incorporated 
city  or  town;  and  it  shall  be  the  duty 
of  the  executor  or  administrator  to  pay 
all  such  taxes  without  any  demand  there- 
for being  presented  to  the  court  for 
allowance:  Provided , that  no  executor 
or  administrator  shall  pay  any  taxes 
on  the  real  estate  o'f  the  deceased  that 
are  not  a charge  against  the  3am~ at  the 
death  of  the  deceased,  except~where~he 
is  in  possession  of  the  realTTy  under  an 
order  of  the  courTT" 


(Underscoring  ours . ) 

Under  the  provisions  of  Section  7 of  the  1945  act,  quoted  above, 
taxes  do  not  now  become  a lien  until  the  amount  of  taxes  is  determined 
by  assessment  and  levy.  In  the  present  case  the  death  of  the  owner 
occurred  In  April  1949#  and  the  1949  taxes  would  not  have  become 
a lien  at  that  time,  the  assessor's  book  not  being  required  to  be 
corrected  and  adjusted  until  September  1st.  (Laws  of  1945*  page 
1958) • Therefore,  Inasmuch  as  1949  taxes  did  not  constitute  a 
charge  against  the  property  at  the  death  of  the  owner,  we  are  of 
the  opinion  that  under  Section  l8l,  referred  to  above,  the  executor 
is  not  permitted  to  pay  taxes  on  such  property  for  the  year  1949. 

There  have  been  cases  which  hold  that  the  lien  for  taxes  is 
effective  from  the  assessment  date,  although  the  amount  of  the  tax 
had  not  been  definitely  determined  by  assessment  and  levy.  See 
Collector  of  Revenue  v.  Ford  Motor  Company,  158  Fed.  (2d)  354.  That 
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Honorable  Craig  Hiller 


case  was,  however,  decided  under  the  provisions  of  Section  10941, 

R.  S.  Missouri,  1939#  now  repealed,  which  contained  no  provision 
that  the  lien  should  become  a fixed  encumbrance  as  soon  as  the 
amount  of  taxes  had  been  determined.  Therefore,  we  feel  that  the 
holding  in  that  and  similar  cases  is  no  longer  applicable . 

Section  4 of  the  1945  act,  quoted  above,  does  provide  that 
the  person  owning  real  property  on  January  1st  shall  be  liable  for 
taxes  thereon  during  the  same  calendar  year.  However,  courts  of 
this  state  have  held  that  liability  for  taxes  on  realty  is  not  an 
obligation  in  the  nature  of  a debt  which  may  be  enforced  in  an 
action  for  personal  judgment  against  the  owner  of  the  property. 

(State  ex  rel.  Hayes  v.  Snyder,  139  Mo.  549,  4l  S.W.  216.; 

Furthermore , the  law  is  well  settled  that  taxes  may  be  recovered 
only  in  the  manner  provided  by  law.  (State  ex  rel.  Western  Union 
Telegraph  Company  v.  Markway,  341  Mo.  976,  110  S.W.  (2d)  1018.)  In- 
asmuch as  liability  for  real  taxes  is  not  in  the  nature  of  a personal 
debt,  and  in  view  of  the  fact  that  the  statute  providing  for  allowance 
of  claims  against  an  estate  provides  only  that  such  taxes  which 
constituted  a charge  upon  the  land  at  the  date  of  the  death  of  the 
decedent  should  be  paid  by  the  executor,  we  perceive  no  method 
by  which  the  taxes  in  question  may  be  held  to  be  a liability  of  the 
estate  of  the  decedent. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  where  a 
person  owning  property  on  January  1,  1949#  dies  in  April  1949  and 
devises  property  owned  by  him  to  a municipal  corporation  for 
charitable  use,  the  estate  of  the  decedennt  is  not  liable  for  the 
payment  of  real  property  taxes  for  the  year  1949  on  said  realty 
so  devised  to  the  city  for  charitable  use. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

Attorney  General 

RRW/feh 
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COUNTY  TREASURER 


•f  ' - 

County  Court  in  third  class  county,  not  under  town 
ship  organization,  may  pay  stenographic  help  for 
County  Treasurer. 


March  13,  1350 


Piled  40 


Honorable  Wilson. D.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 

Dear  Sir: 


FI  LED  ? 


1 / / / J 

S**  if  J I 

( l ^ ( 


We  have  received  your  request  for  an  opinion  of  this  department  .. 
which  request  13  as  follows: 

"May  the  County  Court  permit  a Treasurer 
of  a 3rd  class  County  to  hire  stenographic 
help,  payable  out  of  the  budget  prepared 
and  accepted  for  such  official?51 

Ray  County  is  a county  of  the  third  class  not  under  township 
organization..  Examination  of  the  statutes  pertaining  to  the  compen- 
sation and. duties  of  county  treasurers  in  counties  of  the  third 
class,  not  under  township  organisation,  (Article  VIII,  Chapter  100, 

R.  S.  Missouri,  1939 * Daws  of  Missouri,  1945,  page  15'-)  0)  reveals 
no  provision  for  payment  of  stenographic  help  for  the  county 
treasurer  in  such  counties. 

In  such  circumstances  we  are  of  the  opinion  that  the  case  of 
Bradford  v.  Phelps  County,  210  S.W.  (2d)  596,  may  be  relied  upon  in 
ansirering  your  question.  That  case  involved  the  allowance  by  the 
county  court  of  Phelps  County  of  the  sum  of  Fifty  Dollars  ($50. 00) 
per  month  to  the  Prosecuting  Attorney  for  stenographic  hire  as  part 
of  the  estimated  expense  of  his  office.  In  the  course  of  the  opinion 
in  that  case  the  court  stated,  210  S.W.  (2d),  1.  c.  1000: 

"Of  course,  the  Legislature  could  have 
provided  for  salaries  for  stenogra- 
phers of  prosecuting  attorneys  In  counties 
of  the  class  including  Phelp3  County,  quite 
as  have  been  provided  by  statute  in  coun- 
ties of  other  classiflciation.  For  example. 


Honorable  Wilson  D.  Hill 


see  Lav/s  of  Missouri,  1945  > PP..574,  578, 
and  583,  Mo.  R.S.A.  Sections  12906  et  seq., 

12987  et  seq.,  135-47.353  et  seq.  The  Legisla- 
ture has  not  done  so . This  does  not  mean  the 
County  Court  of  Phelps  County  should  not, 
in  the  exercise  of  its  discretion,  make  al- 
lowance for  the  expense  of  necessitous 
stenographic  service  to  the  prosecuting  at- 
torney. But,  in  the  absence  of  legislation 
providing,  a salary  or  allowance  for  a ste- 
nographer or  for  stenographic  service  for 
the  prosecuting  attorney  of  Phelps  County, 
the  County  Budget  Law  means  the  County 
Court  of  Phelps  County  has  the  power  to 
make  whatever  allowance  for  stenographic 
service  as  it,  in  its  discretion,  may  deem 
necessary  with  a regard  to  the  efficiency 
of  the  prosecuting  attorney's  office,  and  to 
the  receipts  estimated  to  be  available  for 
that  and  other  estimated  expenditures,  in 
short,  to  approve  such  an  estimate  as  will 
promote  efficient  and  economic  county  gov- 
ernment . To  put  it  in  another  and  sum- 
mary way- -since  Prosecuting  Attorney 
could  not  rely  on  a statute  particularly  pro- 
viding pay  for  his  stenographic  service,  he 
should  have  necessarily  expected  such  an 
' allowance  as  the  County  Court  of  Phelps 
County  in  the  honest,  nonarbltrary  per- 
formance of  its  duty  under  the  County 
Budget  Lav;  would  make , County  Budget 
Law,  supra,  particularly  Sections  10912  and 
10917." 

There  being  no  provision  for  the  payment  of  stenographic  hire 
for  the  county  treasurer  in  a county  such  as  yours,  we  feel  that 
the  county  court  may  allow  in  the  county  budget  and  pay  from 
county  funds  such  sum  for  such  services  as  the  county  court  in  the 
exercise  of  its  discretion  may  deem  proper. 

The  case  of  Alexander  v.  Stoddard  County,  210  S.W,  (2d)  10 f, 
which  involved  the  question  of  the  right  of  the  county  treasurer 
and  ex  officio  collector  in  counties  of  tne  third  class,  un^er 
township  organization,  to  recover  compensation  paid  by  him  to  a 
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Honorable  Wilson  D.  Hill 


deputy  is  not  deemed  in  point  in  the  present  situation.  In  that 
ca«e  the  court  held  that  the  county  treasxirer  was  not  entitled  to 
re  Mover  from  the  county  the  amount  of  such  compensation  paid  by 
hi  in  for  the  reason  that  the  statute  expressly  provided  that  the 
dopi> by  should  be  paid  from  the  fees  earned  by  the  county  treasurer. 
No  such  provision  is  found  in'  this  situation.  We  also  wish  to 
point  out  that  this  opinion  deals  only  with  stenographic  hire 
and  does  not  apply  to  deputies.  Furthermore,  any  question  of  the 
na.iossity  of  the  treasurer's  employing  stenographic  hire  is  a matter 
to  be  determined  by  the  county  court . 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  county 
court  of  a county  of  the  third  class,  not  under  township  organisa- 
tion, may  allow  in  the  county  budget  and  pay  from  county  funds  such 
amount  for  stenographic  hire  of  the  county  treasurer  as  the  county 
court  in  its  discretion  may  deem  proper. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


JPTT  TAYLOR 
Attorney  General 

RRVPfeh 
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Section  14966,  Senate  Bill  fto.  123,  65th 
General  Assembly,  has  not  fixed  maximum  to 
be  charged  by  newspapers  for  legal  publi- 
cations in  civil  cases  nor  does  any  other 
statute  set  maximum,  outside  cities  having 
100,000  population  or  more. 


April  12,  1950 

Filed  No.  40 


Honorable  Roger  Hibbard 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department,  read- 
ing as  follows: 

"It  has  been  the  custom  and  practice  in 
the  Tenth  Judicial  Circuit  of  Missouri, 
for  the  various  newspapers  publishing 
legal  notices  in  civil  matters  to  govern 
their  charges  to  comply  with  the  pro- 
visions of  Section  14966,  Revised  Sta- 
tutes of  Missouri  for  1939. 

"This  section  was  revised  and  a new 
section  enacted  bearing  the  same  number 
by  the  Legislature  and  will  appear  in 
the  laws  of  1949. 

"It  was  passed  as  Senate  Bill  No.  123. 

The  amendment  provides  for  an  increase 
in  the  rate. 

"The  question  has  arisen  in  this  circuit 
as  to  whether  or  not  this  section,  as 
amended,  covers  the  rates  to  be  charged 
by  newspapers  for  publications  in  civil 
matters  such  as  an  order  of  publication 
in  a civil  suit,  a notice  of  sheriff's 
sale  of  real  estate  in  partition  or  under 
execution,  or  notices  required  to  be 
published  by  the  Probate  Court  in  Pro- 
bate proceedings  and  other  related  and 
similar  publications  where  the  cost  is 


NEWSPAPERS: 

PUBLICATIONS: 


Honorable  Roger  Hibbard 


April  12,  1950 


not  to  be  borne  by  the  state  or  a county. 


"If,  in  your  opinion,  this  section  herein- 
above set  out,  does  not  control  the  rates 
which  may  be  charged  for  the  types  of 
publications  mentioned,  is  there  any  sta- 
tute or  section  of  the  laws  which  does 
cover  the  same  or  may  each  newspaper  charge 
whatever  rate  they  deem  fair  and  reason- 
able. " 


Section  14966,  Senate  Bill  No.  123,  65th  General  Assem- 
bly, provides  as  follows: 

"When  any  law,  proclamation,  advertise- 
ment, nominations  to  office,  proposed 
constitutional  amendments  or  other 
questions  to  be  submitted  to  the  people, 
order  or  notice  shall  be  published  in 
any  newspaper  for  the  state,  or  for  any 
public  officer  on  account  of  or  in  the 
name  of  the  state,  or  for  any  county,  or 
for  any  public  officer  on  account  of]  or 
in  the  name  of  any  county,  there  shall 
not  be  charged  by  or  allowed  to  any  such 
newspaper  for  such  publications  a higher 
rate  than  ten  cents  per  line  for  each 
insertion,  the  lines  to  be  two  inches  long 
and  to  be  set  in  type  occupying  twelve 
lines  to  the  column  inch,  fractional  lines 
to  be  charged  and  paid  for  as  one  line: 

Provided,  however,  that  where  any  law 
authorizing  and  requiring  the  publication 
of  any  such  law,  proclamation,  advertise- 
ment, nominations  to  office,  proposed  con- 
stitutional amendments  or  other  questions 
to  be  submitted  to  the  people,  order  or 
notice,  shall  require  the  use  of  a type 
having  a body  larger  than  six  point,  or 
more  than  one  size  of  type,  or  the  use  of 
any  emblem,  or  the  spacing  of  lines  so 
as  to  have  a blank  space  between  the  lines, 
said  printing  shall  be  paid  for  by  the 
inch  of  space  used,  single  column  of  12 
ems  pica  wide,  which  price  per  inch  shall 
not  exceed  the  rate  of  one  dollar  per  inch, 
single  column  of  12  ems  pica  wide,  for 
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each  insertion.  When  any  law  proclamation, 
advertisement,  nominations  to  office,  pro- 
posed constitutional  amendments,  or  other 
questions  to  be  submitted  to  the  people, 
order  or  notice,  shall  be  required  by  law 
to  be  published  in  any  newspaper,  the  rates 
herein  specified  shall  prevail,  and  all 
laws  or  parts  of  laws  in  conflict  herewith, 
except  sections  14970  and  14972,  Revised 
Statutes  1939#  and  Section  14971#  laws  of 
1945#  pages  1318  and  1319#  approved  July  3, 

1946,  are  hereby  repealed.  Reenacted, 

Laws  1949#  p.  # S.B.No . 123,  Sec.  1." 

(Emphasis  ours. ) 

Obviously  Section  14966,  supra,  limits  the  maximum  amount 
that  may  be  charged  by  a newspaper  for  publications  only  when 
such  publications  are  for  the  state  or  the  county  or  for  a 
public  officer  on  account  of  or  in  the  name  of  the  state  or 
county.  The  publications  required  in  civil  suits  between  pri- 
vate litigants  are  not  such  publications  as  come  within  the 
provisions  of  Section  14966. 

Section  14970,  Revised  Statutes  of  Missouri,  1939#  pro- 
vides as  follows: 

"In  all  cities  of  this  State  which  now 
have,  or  shall  hereafter  have,  a population 
of  one  hundred  thousand  inhabitants  or 
more,  all  public  notices  and  advertise- 
ments, directed  by  any  court  or  required 
by  law  to  be  published  in  a newspaper, 
shall  be  published  in  some  daily  news- 
paper of  such  city,  of  general  circulation 
therein,  which  shall  have  been  established 
and  continuously  published  as  such  for 
a period  of  at  least  three  consecutive 
years  next  prior  to  the  publication  of 
any  such  notice.  R.S.1929#  Sec.  13777 J 
as  amended  Laws  1941,  p.  519#  Sec.  1." 

Section  14971#  Laws  of  Missouri,  1945#  page  1317#  pro- 
vides as  follows: 

"In  all  such  cities  a board  consisting  of 
the  judges  of  the  circuit  court  of  such 
city  or  of  the  judicial  circuit  in  which 
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said  city  is  situated,  or  a majority  of 
them  shall  on  or  before  the  first  day  of 
January,  1942,  and  every  two  years  there- 
after, cause  to  be  published  in  some  daily 
newspaper  of  said  city  a notice  for  at 
least  twenty  days  announcing  and  designating 
the  time  and  place  when  and  where  said 
board  shall  hold  a hearing  to  determine 
what  newspapers  in  such  cities  are  quali- 
fied to  publish  public  notices  and  adver- 
tisements under  the  provisions  of  the 
preceding  section;  and  all  newspapers  in 
said  cities  desiring  to  publish  such 
public  notices  and  advertisements  shall, 
on  or  prior  to  the  date  of  each  such  hear- 
ing, file  with  the  board  a petition  veri- 
fied by  the  affidavit  of  one  of  the  pub- 
lishers thereof,  that  such  newspaper  has 
the  qualifications  set  forth  in  the 
previous  section  and  desires  to  be  desig- 
nated as  a qualified  newspaper  under  the 
provisions  of  the  preceding  section,  and 
a majority  of  the  board  at  such  time  and 
place  shall  determine  what  newspapers 
so  petitioning  are  qualified  under  the 
provisions  of  the  preceding  section  and 
shall  make  a record  thereof  and  shall  file 
a copy  thereof  with  the  clerk  of  all  courts 
of  record  within  such  cities,  and  there- 
upon such  newspapers  shall  be  deemed  and 
considered  by  all  courts  and  officers  of 
this  state  to  be  qualified  under  the 
provisions  of  the  preceding  section;  Pro- 
vided, however,  that  there  shall  not  be 
charged  by  or  allowed  to  any  such  news- 
paper for  such  publications  a higher 
rate  than  fifteen  cents  per  line  for  each 
insertion,  the  lines  to  be  two  inches 
long  and  to  be  set  in  type  occupying 
twelve  lines  to  the  column  inch,  fractional 
lines  to  be  charged  and  paid  for  as  one 
line;  Provided,  however,  that  said  petition 
shall  be  accompanied  by  a good  and  suffi- 
cient bond,  in  a sum  to  be  fixed  by  said 
board,  conditioned  for  the  correct  and 
faithful  publication  in  said  newspaper  of 
all  said  public  notices  and  advertise- 
ments, in  manner  and  form  as  required 
by  law,  and  at  rates  not  in  excess  of 
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the  rate  fixed  herein;  Provided,  further, 
that  the  board  of  judges  of  any  such 
city,  if  the  board  shall  deem  it  in  the 
public  interest,  shall,  in  the  manner 
hereinbefore  prescribed,  qualify  any  daily 
newspaper  of  general  circulation  for  the 
publication  of  public  notices  and  adver- 
tisements at  rates  higher  than  the  max- 
imum rates  herein  established,  though 
such  newspaper  shall  not  file  bond  here- 
under. " 

It  is  to  be  noted  that  Section  14970  and  Section  14971* 
supra,  are  not  limited  to  publications  by  or  for  the  county 
or  state  as  was  the  case  in  Section  14966,  but  apply  to  all 
publications  directed  by  any  court  or  required  by  law  to  be 
published  in  a newspaper. 

We  are  unable  to  find  any  other  statute  than  Section 
14970  and  Section  14971*  supra,  setting  a maximum  charge  by 
newspapers  for  publications  in  civil  cases  between  private 
litigants. 


Conclusion 


It  is  the  opinion  of  this  department  that  Section  14966, 
Senate  Bill  No.  123,  of  the  65th  General  Assembly,  is  not 
applicable  to  publications  in  newspapers  in  civil  cases  be- 
tween private  litigants. 

It  is  further  the  opinion  of  this  department  that  except 
in  cities  of  100,000  and  over  there  is  no  maximum  set  for 
charges  by  newspapers  for  legal  publications  required  in  civil 
cases  between  private  litigants. 

Respectfully  submitted. 


Approved: 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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Where  population  of  county  falls  below  30,000 
according  to  preliminary  census  figures, 
separate  office  of  magistrate  abolished  as  of 
January  1,  1951*  No  districting  in  such  county 
for  purpose  of  election  Ortf  appointment  of 
additional  magistrate. 


MAGISTRATES 


November  30,  1950 


Honorable  Roger  Hibbard 
prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Numerous  questions  have  arisen  in 
Marion  County  concerning  our  Magistrate 
Court  in  view  of  the  recent  1950  decen- 
nial  census. 


"We  have  heretofore  been  classed  as  a 
County  of  the  third  class  with  the 
population  In  excess  of  thirty  thousand 
inhabitants  and,  as  such,  we  have  had 
for  the  past  four  years  a separate 
Magistrate,  by  that  I mean  that  the 
Probate  judge  has  not  been  the  ex- 
officio  Magistrate, 

"We  have  reason  to  believe,  although 
we  have  no  official  knowledge  thereof, 
that  our  County  has  fallen  below  the 
thirty  thousand  inhabitants  in  the 
19^0  decennial  census.  That  being  true, 
we  respectfully  request  an  opinion  from 
your  office  concerning  the  following 
points. 

"1.  Assume  that  there  Is  no  official 
publication  made  of  the  population  of 
Marion  county  under  the  1950  decennial 
census  before  the  general  election  In 
November;  that  a Magistrate  Is  elected 
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for  a term  of  four  years  beginning 
January  1st,  1951;  that  after  the 
November  election  and  before  January 
1st,  the  1950  decennial  census  is 
officially  published  and  Marion  County 
falls  below  thirty  thousand  population. 

"question.  Would  the  Magistrate  elected 
at  the  November  election  take  offlco  and 
serve  for  a term  of  four  years  or  would 
the  office  thereby  automatically  be 
abolished? 

"2.  Assume  the  facts  to  be  as  in  number 
one  except  that  there  is  no  official 
publication  of  the  1950  decennial  census 
showing  iiarion  County  below  thirty 
thousand  population,  until  sifter  January  1st. 

"Question,  (a)  Would  the  Magistrate  elected 
at  the  November  election  take  office  on 
January  1st?  (b)  If  he  did  take  office 
would  his  term  continue  for  a full  tern  of 
four  years  or  would  the  office  be  abolished 
on  the  date  of  the  publication  of  the 
census  after  January  lat? 

"3*  If  Marion  County  falls  below  the  thirty 
thousand  population  and  we  have  & Probate 
Judge  as  ex-officio  Magistrate  and  the 
Circuit  Court  under  the  provisions  of  Sec- 
tion One,  Page  767*  Laws  of  1945»  'accord- 
ing to  the  needs  of  Justice'  finds  an 
additional  Magistrate  is  required  for  the 
County. 

"Question.  Is  it  mandatory  on  the  County 
Court  to  district  the  County  undor  the  pro- 
visions of  section  Four,  page  768,  Laws  of 
1945,  or  could  such  additional  magistrate 
have  concurrent  Jurisdiction  with  the 
other  Magistrate  over  the  entire  County? 

"We  rospectfully  request  opinion  from  your 
office  concerning  these  matters  which  wo  deem 
to  be  of  vital  Importance  to  the  Judicial 
structure  of  this  County." 
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Section  18  of  Article  V,  Constitution  of  Missouri,  1945* 
provides : 


•'There  shall  be  a magistrate  court  in  each 
county.  In  counties  of  30*000  inhabitants 
or  less,  the  probate  judge  shall  be  judge 
of  the  magistrate  court.  In  counties  of 
more  than  30,000  and  not  more  than  70,000 
inhabitants,  there  shall  be  one  magistrate. 

In  counties  of  more  than  70,000  and  less 
than  100,000  inhabitants  there  shall  be 
tvo  magistrates.  In  counties  of  100,000 
inhabitants  or  more  thore  shall  be  two 
magistrates,  and  one  additional  magistrate  for 
each  additiunal  lo0,000  inhabitants,  or  major 
fraction  thereof.  According  to  the  neods 
of  justice  the  foregoing  number  of  magistrates 
in  any  county  may  be  increased  by  not  more 
than  two,  or  such  increased  number  may  be 
decreased,  by  order  of  the  circuit  court  on 
petition,  and  after  hearing  on  not  less  than 
thirty  days  public  notice.  The  salaries 
of  magistrates  shall  be  paid  from  the  source 
or  sources  prescribed  by  law," 

Section  432,01  of  Senate  Bill  ?Io,  lli}4,  Sixty-fifth 
General  Assembly,  provides: 

"Magistrates,  as  herein  provided  for, 
shall  be  elected  at  the  general  election 
to  be  held  in  194&*  and  ©very  four  years 
thereafter,  and  shall  hold  their  offices 
for  four  years,  or  until  their  successors 
are  elected  or  appointed,  commissioned 
and  qualified.  In  counties  of  30,000 
inhabitants  or  less  the  probate  judge  shall 
be  judge  of  the  magistrate  court.  In  counties 
of  more  than  30,000  and  not  more  than  7^,000 
inhabitants  there  shall  be  one  magistrate. 

In  counties  of  more  than  70,000  and  less 
than  100,000  inhabitants  there  shall  be  two 
magistrates.  In  counties  of  100,000  inhabitants 
or  more  there  shall  be  two  magistrates  and  one 
additional  magistrate  for  each  additional  100,000 
inhabitants,  or  major  fraction  thereof.  Accord- 
ing to  the  needs  of  justice,  the  foregoing  number 
of  magistrates  in  any  county  may  be  increased 
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by  not  more  than  two,  or  such  increased 
number  may  be  decreased,  by  order  of  the 
circuit  court,  on  petition  of  five  hundred 
qualified  voters  of  the  county,  and  after 
hearing  on  public  notice  to  be  published 
in  some  newspaper  of  general  circulation 
in  the  county  once  each  v/esk  for  three 
consecutive  weeks  immediately  preceding 
said  hearing.  No  petition  for  additional 
magistrate  shall  be  granted  unless  the 
circuit  court  finds  from  the  evidence  heard 
that  the  administration  of  justice  requires 
that  the  number  of  magistrates  be  increased, 
and  that  the  need  for  additional  magi strata 
or  magistrates  is  not  temporary  but  appears 
to  the  circuit  court  that  a permanent  need 
exists.  Such  additional  magistrates  shall 
be  appointed  by  the  governor  when  authorized 
by  proper  order  of  the  circuit  court  certified 
to  him,  and  such  appointee  shall  hold  office 
until  the  next  , oneral  election  at  v.hich 
election  a successor  shall  be  elected  to 
hold  office  for  the  unexpired  term  or  full 
term  ac  the  case  may  be,  said  terms  to  be 
Identical  with  that  of  other  magistrates." 

Section  1.10  of  Senate  Bill  No.  1001,  Sixty-fifth  General 
Assembly,  provides: 

"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of  representa- 
tion or  other  matters  including-  the  ascertain- 
ment of  the  salary  of  any  county  officer  for 
any  year  or  for  the  amount  of  fees  he  may 
retain  or  the  amount  he  shall  be  allowed  to 
pay  for  deputies  and  assistants  shall  be 
determined  on  the  basis  of  the  last  previous 
decennial  census  of  the  United  States.  For 
the  purposes  of  this  section  the  effective 
date  of  the  1950  decennial  census  of  the 
United  States  shall  be  January  1,  1951#  and 
the  effective  date  of  each  succeeding  decennial 
census  of  the  United  states  shall  be  on 
January  1,  of  each  tenth  year  after  1951*" 
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In  your  opinion  request  you  asked  that  we  assume  that 
there  is  no  official  publication  of  census  figures  before 
the  November  election  and  before  January  1,  1950.  However, 
there  has  been  official  publication  of  preliminary  census 
figures  by  the  Director  of  the  Census.  On  November  5*  1950, 
he  issued  Bulletin  No.  If  of  Series  PC-3  setting  forth 
preliminary  population  by  counties  of  all  states  including 
Missouri.  This  report  shows  the  population  of  Marion  County 
by  the  preliminary  count  to  be  29,736.  The  bulletin  explains 
that  it  does  not  give  the  final  verified  population  totals 
as  the  final  totals  may  differ  from  the  preliminary  counts 
because  of  the  allocation  to  the  place  of  usual  residence  of 
persons  who  were  enumerated  elsewhere  and  because  of  other 
revisions. 

Inasmuch  as  there  has  been  an  official  publication  of 
the  population  of  your  county,  we  think  that  consideration 
should  first  be  given  to  the  effect  of  such  publication. 

If  the  figures  contained  in  the  preliminary  report  are  to 
be  accepted,  there  is  no  need  for  further  speculation  as 
to  what  might  have  been  the  situation  in  the  absence  of  any 
publication. 

In  the  case  of  Garrett  v.  Anderson,  1 l\l\  S.W.  (2d)  971* 
the  Texas  Court  of  Civil  Appeals  had  under  consideration  the 
determination  of  population  of  a county  of  that  state,  m 
the  course  of  its  opinion  the  court  stated,  1J4J1  S.W.  (2d) 

1.  c.  972: 


"The  federal  statutes  provide  no  formula 
or  procedure  for  the  promulgation  of  re- 
ports of  the  population  ascertained  by  the 
taking  of  any  census.  The  nearest  ap- 
proach to  such  procedure  is  found  in  13 
U.S.C.A.  Sections  If  and  213,  in  which  it  is 
provided  that,  'The  Director  of  the  Census  is 
authorized  and  directed  to  have  printed, 
published,  and  distributed,  from  time  to 
time,  bulletins  and  reports  of  the  prelimi- 
nary and  other  results  of  the  various  in- 
vestigations authorized  by  law;  ■»*•».« 
(Section  If.)  'The  Director  of  the  Census 
is  hereby  authorized  * * * to  have 
printed  by  the  Public  Printer,  in  such  edi- 
tions as  the  director  may  deem  necessary. 
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preliminary  aid  other  census  bulletins, 

* » * and  to  publish  and  distribute  said 
bulletins  and  reports.*  (Section  213.) 

"The  rocord  In  this  case  doos  not  em- 
brace any  report  or  statement  purporting 
to  emanate  directly  from  the  *Director  of 
the  Census,*  but  the  Hon.  Ben  S.  Morris, 
duly  accredited  supervisor  of  the  census  for 
the  Twentieth  District,  consisting  of  Bexar 
County,  issued  and  delivered  to  the  County 
judge  the  following  preliminary  report 
of  the  census  for  said  County. 

"•Form  P 111).  (19^0  and  1930) 

'Department  of  Commerce 
'Bureau  of  the  Census 
'Sixteenth  Census  of  the  United  states 
•Office  of  Supervisor  of  Census 
»821  Frost  Bank  Building 
'San  Antonio,  Texas, 

'June  25,  I9I4.O 
•Released  for  Immediate  Use 

"•Sixteenth  Census— Preliminary  Announce- 
ment of  Population 

(Subject  t£  Correction) 

"'The  population  of  County  of  Bexar, 

State  of  Texas,  as  shown  by  a preliminary 
count  of  the  returns  of  the  Sixteenth  Cen- 
sus, taken  as  of  April  1,  194.0,  is  337*557* 
as  cor-roared  with  292,533  on  April  1,  1§30. 
The  I94O  figures  are  preliminary  and  sub- 
ject to  correction. 


•Ben  S.  Morris 
•Supervisor  of  Census.' 

"No  question  is  made  of  Supervisor 
Morris'  authority  to  execute  and  promul- 
gate the  'preliminary  announcement  of 
population'  of  Bexar  County,  nor  is  there 
any  contention  that  the  figures  in  his  re- 
port to  the  County  Judge  are  substantially 
inaccurate,  or  so  far  from  the  true  number 
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as  to  affect  the  question  presented  here. 

The  report  purports  (without  question  of 
itr;  authenticity)  to  be  upon  forms  fur- 
nished the  Supervisor  by  the  Census  Bu- 
reau, apparently  under  authority  provided 
in  Sections  4 and  213  of  the  Census  Act, 
supra.  Like  reports,  or  •preliminary  an- 
nouncements ,♦  of  the  census  of  the  City  of 
San  Antonio  and  of  Bexar  County,  were 
furnished  on  this  form  by  Supervisor  Mor- 
ris to  the  Mayor  and  Chamber  of  Com- 
merce, as  well  as  the  County  Judge,  in  ac- 
cordance with  the  policy  of  the  Bureau* 

It  should  be  presumed  from  the  record 
here  that  Mr.  Morris  was  acting  fully  with- 
in his  official  authority  as  supervisor  in 
issuing  the  report  for  the  benefit  of  the  pub- 
lic. 

Bv;e  are  of  the  opinion,  therefore, 
and  here  hold  as  a xuatter  of  law,  under  the 
record  made  here,  that  the  report  of  Super- 
visor Morris  amounted  to  an  official  an- 
nouncement, in  behalf  of  the  federal 
government,  that  the  population  of  Bexar 
County,  according  to  the  last  preceding  fed- 
eral census,  is  337*557#  subject  to  such 
necessary  slight  and  here  immaterial  cor- 
rections as  may  be  made  in  the  final  figures 
promulgated  by  the  appropriate  authority 
in  the  National  Government.  It  follows 
from  this  conclusion  that  the  County  of- 
ficials of  Bexar  County  were  authorized  to 
take  official  notice  of  that  report  as  a dec- 
laration of  the  *last  preceding 
Federal  census*  as  contemplated  In  Ar- 
ticle 2326e,  and,  accordingly,  to  discontinue 
payment  of  the  salaries  prescribed  in  that 
statute  for  court  reporters  in  counties  hav- 
ing a population  of  not  less  than  290,000 
and  not  more  than  325*000.  The  trial 
court  therefore  did  not  err  in  refusing  to 
issue  any  writs  requiring  the  county 
officials  to  authorize  and  make  payment 
of  such  salaries.  « * *" 
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As  pointed  out  in  the  above  case.  Section  213  of 
Title  13,  U.r.C.A.,  authorizes  the  Director  of  the  Census 
to  publish  preliminary  census  bulletins.  As  further  pointed 
out  Federal  statutes  make  nc  provision  for  procedure  for 
official  promulgation  of  population  figures.  Such  being 
the  case  and  under  the  provisions  of  Section  1.10  of  Senate 
Bill  Ho.  1001,  fixing  the  effective  date  of  the  1950  census 
as  of  January  1,  1951*  we  are  of  the  opinion  that  in  view 
of  the  holding  of  the  above-cited  case,  the  preliminary 
figures  published  by  the  Director  of  the  Census  should  be 
relied  upon  in  the  absence  of  any  final  report  in  determining 
population  for  the  purposes  of  Senate  Bill  Ho.  1001. 

Holding  this  view,  the  population  of  Marlon  County  "for 
the  purpose  of  representation  or  other  matters"  as  of  January 
1,  19 51,  will  be  29#736.  Under  the  provisions  of  section  5, 

Laws  of  Missouri,  1945,  page  765*  a person  elected  at  the 
November  7*  1950,  election  would  have  entered  upon  the  discharge 
of  his  duties  as  magistrate  on  January  1,  1951*  However,  under 
the  provisions  of  Section  18  of  Article  V of  the  constitution 
there  would  be  no  office  to  be  filled  on  that  date  inasmuch  as 
the  population  of  the  county  is  less  than  30,000  inhabitants. 

As  for  your  third  question,  we  point  out  that  the 
division  of  a county  haring  more  than  one  magistrate  into 
magistrate  districts  does  not  affect  the  territorial  juris- 
diction of  the  magistrate  courts.  Section  19  of  Article  V, 
Constitution  of  Missouri,  1945,  provides: 

"After  oach  census  of  the  united  States 
the  boards  of  election  comniss loners,  or 
if  none,  the  county  courts,  shell  divide 
counties  having  more  than  one  magistrate 
into  districts  of  compact  and  contiguous 
territory,  as  nearly  equal  in  population 
as  .iay  be,  in  each  of  which  one  magistrate 
shall  be  elected.  Each  of  such  magistrates 
shall  have  Jurisdiction  coextensive  wltE 
the  comity,  and  the  magistrates  may  organize 
into  a court  or  courts  with  divisions." 

(Underscoring  ours.) 

Section  4,  Lavra  of  Missouri,  1945*  page  765*  provides 
in  part : 


Honorable  Roger  Hibbard 


"The  election  of  magistrates  shall  In  all 
respects  be  conducted  as  other  elections 
and  the  returns  made  as  for  other  officers. 

In  counties  vhere  under  the  last  preceding 
decennial  census  of  the  United  States 
or  by  order  of  the  circuit  court  as  provided 
by  law,  they  are  entitled  to  more  than  one 
magistrate,  the  board  or  boards  of  election 
commissioners,  or  If  none,  the  county  court, 
shall  on  or  before  April  1,  I9I4.6,  and  there* 
after  within  60  days  after  such  board  or 
boards,  or  if  none,  the  county  court,  shall  be 
officially  Informed  that  the  duty  has  arisen 
for  them  to  divide  such  county  Into  magistrate 
districts,  divide  such  counties  having  more 
than  one  magistrate  Into  districts  of  compact 
and  contiguous  territory,  as  nearly  equal  in 
population  as  may  be,  in  each  of  which  one 
magistrate  will  be  elected,  who  shall  be  a 
resident  of  the  district  in  which  he  is 
elected.  When  the  number  of  magistrates  in 
any  county  has  been  increased  or  decreased 
by  order  of  the  circuit  court  as  provided 
by  law,  the  board  or  boards  of  election 
commissioners,  or  if  none,  the  county  court, 
shall  within  oO  days  thereafter  redistrict 
said  county  into  districts  of  compact  and 
contiguous  territory,  as  nearly  equal  in 
population  as  may  be,  in  each  of  which  one 
magistrate  will  be  elected.  * * «■" 

Thus,  the  division  of  the  oounty  into  districts  is  only 
for  the  purpose  of  election  when  there  is  more  than  one 
magistrate  in  the  county.  We  are  of  the  opinion,  however, 
that  such  districting  would  not  be  required  in  your  county 
on  the  abolition  of  the  separate  office  of  magistrate 
followed  by  the  appointment  of  an  additional  magistrate 
in  accordance  with  the  constitution  and  statutes.  You  will 
note  that  the  constitutional  and  statutory  provisions 
require  districting  only  in  "counties  having  more  than  one 
magistrate."  Under  section  18  of  Article  V,  Constitution  of 
Missouri,  1945*  a county  having  a population  of  less  than 
30,000  inhabitants  does  not  have  a magistrate.  The  probate 
judge  is  judge  of  the  magistrate  court.  Therefore,  on  the 
appointment  of  a magistrate  in  your  county  pursuant  to  order 
of  the  circuit  court,  your  county  would  have  only  one 
magistrate,  although  it  would  have  two  judges  of  the  magistrate 
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court:  the  probate  judge  and  the  magistrate.  Each  would, 
under  the  provisions  of  Section  19  of  Article  V#  quoted 
above,  have  jurisdiction  coextensive  with  the  county, 
but  there  would  be  no  districting  for  the  purpose  of  election. 

CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that  in  the 
absence  of  the  final  census  report  when  the  preliminary  popula- 
tion figures  released  by  the  census  bureau  for  the  1950 
decennial  census  show  that  the  population  of  a county,  which 
has  previously  had  a population  in  excess  of  30,000  inhabitants, 
has  fallen  below  30,000  inhabitants,  the  separate  office  of 
judge  of  the  magistrate  court  la  abolished  as  of  January  1, 

1951#  and  the  judge  of  the  probate  court  thereupon  beoomes 
judge  of  the  magistrate  court  in  such  county. 

If,  in  such  county,  an  additional  magistrate  is  provided 
after  January  1,  1951,  such  additional  magistrate  and  the 
judge  of  the  probate  court  would  have  magistrate  jurisdiction 
coextensive  with  the  county.  Upon  the  appointment  of  such 
additional  magistrate,  the  county  would  not  be  required  to  be 
divided  into  magistrate  districts,  inasmuch  as  the  county  would 
have  only  one  magistrate. 


Respectfully  submitted. 


APPROVED: 


ROBERT  R.  7.ELBGRN 

Assistant  Attorney  General 


mx!n 

Attorney  General 


RRW/feh 


CONTRACT: 

STATUTE  OF  FRAUDS: 


Contract  for  the  sale  of  Goode,  Wares 
and  Merchandise  for  the  prloe  of  $30.00 
or  more,  not  valid  unless  the  parties 
thereto  comply  with  the  provision  of  the 
Statute  of  Frauds,  (Sec.  3355  R.  S.  Mo. 
1939) 


November  30, 


Honorable  C.  H.  Hill 
Superintendent  of  Industries 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Mr.  Hill: 


1950 


O/i/dv 

7K  /J 


Your  letters  of  recent  date  reauesting  pn  opinion  of  this 
of floe  reads  as  follows: 


LETTER  NO.  I 

"This  confirms  our  phone  conversation  of  this 
morning,  November  fc,  1950  relative  to  the  twine 
oontraot  between  Henry  F.  Byrne,  Superintendent 
of  Industries  and  James  A.  Flanagan,  Jr.,  Special 
Problem  Engineer,  Yacht  Mayme,  1300  Maine  Avenue, 

South  West,  Washington,  D.  C.  for  h00  metric  tons 
of  first  ouallty  sisal  binder  twine. 

"Thla  twine  has  been  manufactured  and  has  been  in 
our  warehouse  since  19^7.  For  the  oast  nine  months, 
I'd  say  on  eight  occseelone  ve  h*ve  asked  Mr.  Flanagan 
for  shipping  instructions  and  tfgs  so  as  to  ship  this 
twine  out  of  our  warehouse  as  per  contract.  Up  to  now 
we  have  been  unable  to  get  shipping  instructions  er 
tags  to  execute  same.  With  the  same  taken  there  was 
no  down  payment  or  contract  secured  by  Mr.  Byrne  from 
Mr.  Flanagan  for  this  large  sum  of  merchandise  and 
money.  % 

"We  now  feel  we  cannot  hold  this  twine  any  longer  and 
are  therefore  asking  you  if  it  would  be  permlssable  to 
cenoel  this  oontraot  with  Mr.  Flanagan. 

"Please  return  the  enclosed  contract  and  letters  with 
your  reply.  Thank  you  kindly." 


Hon.  C.  H.  Hill 


LETTFR  NO.  II 

"Hfvs  your  letter  of  November  21,  1950  - subject 
binder  twine.  All  of  the  Information  relative 
to  the  500  metric  tons  binder  string  for  Mr.  James 
A.  Flanagan,  Jr.  was  the  telegram  and  all  correspond- 
ence referring  to  that  order  accompanied  our  original 
letter  to  Mr.  Waldo  P.  Johnson.  This  Is  sll  the 
Information  we  had  concerning  the  above  order. 

"We  notified  Mr.  Flanagan  this  week  by  a registered 
letter  cancelling  his  order  for  500  metric  tons 
binder  string.  A copy  of  this  letter  Is  attaohed. 

"When  you  are  through  with  the  correspondence 
concerning  this  order  please  return  to  this  office. 
Thanks  very  much." 

In  the  cage  of  Pratt  ▼.  Miller,  109  Mo.  78,  1.  c.  81-82,  8b 
end  90,  our  Court  In  a similar  case  said: 

"Plaintiffs'  oause  of  action  set  out  In  the 
petition  Is:  That  the  defendants  ordered 
and  requested  plaintiffs  to  manufacture  for 
end  furnish  to  them  divers  goods,  wares  and 
merchandise,  being  boots  and  shoes,  of  which 
an  Itemised  account,  the  price  amounting  to 
‘265. b5.  Is  filed;  that  plaintiffs  accepted 
said  order,  manufactured  said  goods,  shipped 
and  tendered  them  to  defendants,  who  refused 
to  pay  for  them.  The  defendants'  answer  was 
a denial  of  the  material  allegations  of  the 
petition,  a plea  of  the  statute  of  frauds; 
a warranty  of  quality  and  breach  thereof. 

****«##«  »»*«<>  «*»•****• 

"The  question  to  be  determined  In  this  case 
lc,  whether  the  contract  In  auestlon  Is  a 
contract  for  the  sale  of  goods,  wares  and 
merchandise,  or  a contract  for  work  and 
l?bor  to  be  done  and  materials  to  be 
furnished.  If  the  former.  It  is  within  the 
statute,  and  the  plaintiffs  cannot  recover. 

If  the  latter.  It  Is  not  within  the  statute, 
and  they  may.  The  Kansas  City  court  of  appeals, 
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In  effect,  held  that  the  contract  "belonged 
to  the  latter  olass  end  vae  not  within 
the  statute,  without  discussing  the  ouestlon, 
hut  simply  citing  Browne  on  the  Statute  of 
Frauds,  section  308  (a).  In  support  of  Its 
conclusion. 

***•••«  *»•*»*«».»••« 


•*  * * # Xhe  undisputed  facts  In  this  case 
show  that  this  contraot  was  a sale  of  goods, 
wares  and  merchandise  within  the  meaning  of 
the  statute,  and  not  being  In  writing  the 
demurrer  to  the  evldenoe  ought  to  hare  been 
sustained.” 

The  statute  under  which  the  above  oase  was  brought  about 
(Section  251**,  R.  S.  Mo.  1879)  Is  the  same  as  the  statute  of 
today,  Section  ^355.  R.  *8.  Mo.  1939*  and  reads  as  follows i 

"No  oontract  for  the  sale  of  goods,  wares 
and  merchandise  for  the  price  of  thirty 
dollars  or  upward,  shall  be  allowed  to 
be  good,  unless  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  In 
earnest  to  bind  the  bargain,  or  In  part 
payment,  or  unless  some  note  or  memorandum 
In  writing  be  made  of  the  bargain,  and 
signed  by  the  parties  to  be  chrrped  with 
such  contraot,  or  their  agents  lawfully 
authorised." 

Purohase  of  this  amount  of  merchandise  brings  It  within 
Section  3355.  supra,  and  ’n  the  oase  of  Delventhal  et  al. v. 
Jones,  53  No.  1*60,  1.  o.  *‘62  and  ^6j  the  Supreme  Court  said 
that  In  order  to  be  bound  on  such  a contract  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same  or  give  something  In  earnest  to  bind  the  bargain,  or  In 
part  payment,  or  unless  some  note  or  memorandum  in  writing 
be  made  of  the  bargain  and  signed  by  the  parties  to  be 
charged  with  such  oontract,  or  agents  lawfully  authorised; 
and  unless  one  or  more  of  these  acts  are  performed  and  com- 
piled with,  then  the  contract  of  sale  Is  void. 
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From  the  communications  received  from  Mr.  James  A.  Flanagan, 
Jr.,  end  from  your  letter*  asking  for  an  opinion  ve  ere  unable 
to  find  wherein  any  one  or  rao’-e  of  the  requirements  set  out 
In  Section  3355,  supra,  have  been  compiled  vith  and  ve  are 
unfble  to  find  wherein,  the  Missouri  State  Twine  Company 
would  be  bound  on  an  offer  of  purchase  and  wherein  they  vould 
be  prevented  from  disposing  of  the  stock  or  binder  twine 
manufactured  in  compliance  with  suoh  ord^r  when  the  parties 
had  not  compiled  with  the  reoulrements  of  the  statute  above 
Quoted. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  the 
Missouri  State  Twine  Company  Is  at  liberty  to  disregard  the 
so-called  purchase  c-ntrect  for  500  raetrlo  tons  of  first 
cuallty  sisal  binder  twine  ordered  by  James  A.  Flanagan,  Jr., 
Special  Problem  Engineer,  Washington,  D.  C.,  and  to  dispose 
of  whatever  stock  they  h*ve  on  hand  which  wss  manufactured 
In  compliance  with  the  order. 


Respectfully  submitted 

GORDON  F.  VFIR 

Assistant  Attorney  General 


APPROVED: 


ATTORNEY  GENERAL 


GPV:A 


COUNTY  COLLECTORS  ) Current  drainage  taxes  included  in  de'er-  ni 

) compensation  for  mailing  notice  of  taxes  due 


April  25,  1950 


Honorable  W.  H.  Holmes 
State  Auditor 
Jefferson  City,  Missouri 


We  have  received  your  request  for  an  opinion  of  this  department 

which  request  is  as  follows: 


"Please  furnish  this  department  with  an 
official  opinion  on  the  following 
question: 


"Does  the  compensation  allowed  collectors 
of  revenue  in  third  and  fourth  class 
counties,  undor  the  provisions  of  House 
Bills  56  and  57,  passed  by  the  65th 
* General  Assembly,  include  the  collection 
of  current  drainage  taxes?" 

t 

House  Bill  No.  56  of  the  Sixty-fifth  General  Assembly  contains 

the  following  provisions: 

"Section  1.  Beginning  with  the  calendar 
year  194-9 » each  year  thereafter, 
collectors  of  revenue  in  all  third  class 
counties  of  the  state,  not  under  township 
organization,  shall  mall  to  all  resident 
taxpayers,  at  least  fifteen  days  prior 
to  delinquent  date  thereof,  a statement 
of  all  real  and  tangible  personal  property 
taxes  due  and  which  are  assessed  on  the 
current  tax  books  in  the  name  of  such 
taxpayers.  Collectors  shall  also  mail 
tax  receipts  for  all  3uch  taxes  received 
by  mall. 


"Section  2.  The  said  statement  and  recei 
shall  be  mailed  to  the  address  of  the  tax- 
payer  as  shown  by  the  county  assessor  on 
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the  current  tax  books,  and  postage  for  the 
nailing  of  said  statements  and  receipts 
shall  be  furnished  by  the  county  court; 
provided,  however,  that  the  failure  of 
the  taxpayer  to  receive  the  notice  provided 
for  in  this  act  shall  in  no  case  relieve 
the  taxpayer  of  any  tax  liability  imposed 
on  him  by  law. 

"Section  3.  The  collectors  in  third  class 
counties  shall  receive  one-half  of  one  per 
cent  of  all  current  taxes  collected,  includ- 
ing current  delinquent  taxes,  exclusive  of 
all  current  railroad  and  utility  taxes 
collected,  as  compensation  for  mailing  said 
statements  and  receipts.  Said  compansatlon 
shall  be  exclusive  of  and  unaccountable  in 
the  maximum  commissions  now  provided  in 
Sections  III06  and  11107,  Revised  Statutes 
of  Missouri,  1939 •" 

House  Bill  Ho.  57  of  the  Sixty-fifth  General  Assembly  is 
identical  with  House  Bill  No.  56,  except  for  the  fact  that  it  is 

applicable  to  fourth  class  counties. 

The  County  Collector  is  required  by  law  to  collect  drainage 
district  taxes.  Section  123^2,  R.  S.  Missouri,  1939*  (Dalton  v. 
Fablus  River  Drainage  District,  238  Mo.  App.  655»  1&4  S..V.  (2d)  776.) 

In  both  House  Bill  No.  56  and  House  Bill  No.  57  provision  is 
made  that  the  collector »s  compensation  shall  bo  based  on  all  current 
taxes  collected,  "exclusive  of  all  current  railroad  and  utility  taxes 
collected."  Applying  the  maxim, express io  unius  est  exclusio  alterius, 
we  feel  that  inasmuch  as  the  Legislature  has  expressly  provided  that 
the  railroad  and  utility  tax  should  not  be  Included  in  determining 
the  compensation  of  the  collector,  all  other  current  taxes,  including 
drainage  taxes,  should  be  included. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  in 
determining  the  compensation  of  the  County  Collector  under  House 


Honorable 


II.  ~Tolmos 


Bill  No.  ?6  and  ousc  Bill  Ho.  6l , Sixty- fifth  ienoral  Assembly, 
current  drainage  taxes  aro  to  bo  included. 


Respectfully  submitted. 


APPROVED: 


. S RT  R.  .HL30RN 

Assistant  Attorney  General 


RRV;/feh 
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SCHOOLS  >■'•):  * Levy  applicable  when  election  ^pprfiving  excess 

) declared  void  is  maximum  peimitted  Under  constitution 
TAXATION  ) without-  election.  Taxpayers  who  tender  legal  tax  not 
liable  for  penalty.  ' 


Honorable  W-.  H.  Holmes 
State  Auditor 
Jefferson  City,  'Missouri 

Dear  Sirt 


May  l6,  19^0  ~ 


We  have  received  your  request  for  an  opinion  of  this  department 
which  request  is  as  follows t 

"Please  furnish,  this  department  with  an 
official  opinion  based  on  the  following 
statement  of  facta: 


"A  special  election  was  held  on  June  30 » 
194-8,  by  School  District  No.  72  in  Mer- 
cer County.  At  that  time  a levy  of  $2,00 
was  voted,  which  is  $1,35  in  excess  of 
the  regular  levy  of  |.6$.  The  $2,00  levy 
has  been  held  by  the  Kansas  City  Court  of 
Appeals  to  be  null  and  void,  because  the 
election  was  Illegally  held. 

"Certain  taxpayers  did  not  pay  any  of  the 
194-8  tax;  however,  they  offered  to  pay  to 
the  township  collector,  while  the  taxes 
were  current,  all  of  the  tax  except  the 
school  tax,  which  the  township  collector 
would  not  accept.  Due  to  this  fact  the 
delinquent  taxpayers  contend  that  they 
should  not  be  charged  with  penalties. 

"The  questions  are: 

, / 

"(1)  In  as  much  as  the  $2.00  levy  has-been 
held  to  be  illegal,  what  school  tax,  if  any, 
should  be  collected  from  the  taxpayers? 
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"(2)  Are  the  taxpayers  liable  for  the  penalties 
provided  by  law  for  delinquent  taxes?” 

Section  1035>8,  Laws  of  19^S>#  page  1629#  provides: 


"Whenever  it  shall  become  necessary*  in  the 
judgment  of  the  board  of  directors  or  board  of 
education  of  any  sohool  district  in  this  state* 
to  Increase  the  annual  rate  of  taxation, 
authorized  by  the  constitution  for  district 
purpose a without  voter  approval,  or  when  a 
number  of  the  qualified  voters  of  the  district 
equal  to  ten  per  cent  or  more  of  the  number 
casting  their  votes  for  the  directors  of  the 
School  Board  at  the  last  school  election  in  . 
said  district  shall  petition  the  board,  in 
writing,  for  an  increase  of  said  rate,  such 
board  shall  determine  the  rate  of  taxation  1 

necessary  to  be  levied  in  excess  of  said 
authorized  rate,  and  the  purpose  or  purposes 
for  which  such  increase  is  required,  specify- 
ing separately  the  rate  of  increase  required 
for  each  purpose,  and  the  number  of  years, 
not  in  excess  of  four,  for  which  each  proposed 
excess  rate  is  to  be  effective,  and  shall 
submit  to  the  qualified  voters  of  the  district, 
at  the  annual  school  meeting  or  election, 
or  at  a special  meeting  or  election  called 
and  held  for  that  purpose,  at  the  usual  place 
or  places  of  holding  elections  for  members  of 
such  board,  whether  the  rate  of  taxation  shall  be 
Increased  as  proposed  by  said  board,  due  notice 
having  been  given  as  required  by  section  10^8; 
and  if  two-thirds  of  the  qualified  voters 
voting  thereon  shall  favor  the  proposed  increase 
for  any  purpose,  the  result  of  such  vote,  in- 
cluding the  rat©  of  taxation  so  voted  in  such 
district  for  each  purpose,  and  the  number  of 
years  said  rate  is  to  be  effective,  shall  be 
certified  by  the  clerk  or  secretary  of  such 
board  or  district  to  the  clerk  of  the  county 
court  of  the  proper  county,  'afoe  shall,  on 
receipt  thereof,  proceed  to  assess  and  earry 
out  the  amount  so  returned  on  the  tax  books 
on  all  taxable  property,  real  and  personal, 
of  such  school  district*  as  shown  by  the  last 
annual  assessment  for  state  and  county  purposes, 
including  all  statements  of  merchants  as  provided 
by  law," 
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Section  11(b)  of  Article  X,  Constitution  of  Missouri,  19kSt 
limits  the  rate  of  taxation  in  school  districts,  such  as  that  here 
involved,  to  sixty«*five  cents  on  the  hundred  dollars  assessed 
valuation  in  the  absence  of  approval  by  the  voters. 

Inasmuch  as  the  election  to  approve  the  increased  rate  was 
void,  the  status  of  certification  of  the  rate  to  the  county  clerk 
Is  the  same  as  if  no  election  had  been  held,  in  the  case  of 
Kansas  City,  Fort  Scoct  & Memphis  Railroad  Company  v.  Chapin, 

162  Mo,  lj.09,  the  question  of  application  of  a rate  in  excess  of 
that  authorized  without  approval  of  the  voters  was  considered. 

The  court  in  its  opinion  stated  (162  Mo,,  1,  c,  ifl5)  s 

’’The  estimates  which  the  school  board 
are  required  to  forward  to  the  county 
clerk  by  section  9771 » (Section  1Q3VF, 

R.8.  Mo,  1939)  certified  by  the  district 
clerk,  in  case  of  an  increase,  by  vote  of 
die  taxpayers  of  the  annual  rate, 
beyond  forty  cents,  as  required  by 
Section  9777#  (Section  103p8,  R,S.  Mo* 

1939)  are  the  only  authority  given  by 
law  to  the  county  clerk  to  ‘assess  and 
carry  out*  such  Increase  as  a tax  on 
the  property  of  the  citizen.  Without 
such  authority  he  had  no  power  to  thus 
levy  such  increase  as  a tax  upon 
defendant’s  property  as  was  done  in  the 
districts  mentioned.  To  that  extent 
these  school  taxes  were  exceaai'vgT,Y'"' 
without" 'au'tllofil'y  'or^Taw , ' and  Void . and  the 
defendant  should  have  been  relieved  bo  the 
extent  oT  suclh  excess, yir' 

(Underscoring  ours*) 

Such  rule  should,  we  feel,  bp  applicable  in  this  situation. 

The  attempted  increase  having  been  declared  void,  the  only  school 
tax  which  should  be  permitted  to  stand  is  the  limit  which  might 
have  been  levied  without  voter  approval,  and  Which  in'  this  case 
is  sixty-five'  cents  on  the  hundred  dollars  assessed  valuation. 

As  for  your  secdnd  question,  the  law  is  well  settled  that  the 
collector  may  not  accept  only  a portion  of  taxes  owed  by  a taxpayer. 
In  the  ease  of  State  ex  rel.  Stone  v.  Kansas  City/  Fort  Worth  & 
Memphis  Railroad  Company,  178  S,W»  IfJqi-p,  the  court-  stated  t 

” if  if  x-  be  know  of  no  law  requiring  the  col- 
lector to  accept  a part  of  the  taxes  under 
the  circumstances  of  this  case.  The  collector’s 
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refusal  to  accept  the  amount  tendered  did  not 
result  in  relieving  defendant  of  the  payment 
of  the  penalty  on  the  amount  tendered *H 

Inasmuch  as  under  the  laws  of  this  state,  the  collector  may  not 
accept  a portion  of  taxes  due,  we  feel  that.  Insofar  as  the  matter  of 
penalty  is  concerned,  the  rule  applicable  is  that,  the  taxpayer  having 
had  no  opportunity  to  pay  the  portion  of  the  tax  which  he  conceded 
to  be  duo,  the  penalty  will  not  attach.  In  the  case  of  Redwood  County 
v,  Winona  and  St,  Paul  Land  Company,  ij.0  Minn,  515,  ij-2  N,  W.  Ip73* 

- the  court  held  that  where  part  of  a tax  was  illegal  and  the  taxpayer 
had  no  opportunity  to  pay  the  legal  part  alone  and  successfully  defen* 
ded  against  the  illegal  part,  no  penalty  for  any  part  of  the  tax 
should  be  imposed  upon  it,  ’The  court  held  that  the  penalty  for  non- 
payment of  the  tax  could  not  be  imposed  until  the  person  has  had  an 
opportunity  to  pay  the  tax  and  failed  to  do  so. 

Under  the  circumstances  of  this  case  the  taxpayers  having  tendered 
the  amount  legally  due  and  the  collector  having  been  unable  under  the 
law  to  accept  that  amount,  we  are  of  the  opinion  'that  the  penalty 
should  not  attach, 
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Therefore,  it  is  the  opinion  of  this  department  that  when  a levy 
is  voted  by  a school  district  in  excess  of  the  constitutional  limit, 
and  the  election  approving  the  levy  is  subsequently  held  void,  school 
tax  should  be  collected  at  the  maximum  rate  permitted  in  the  district 
under  Section  11(b) , Article  X,  Constitution  of  Missouri,  19 i{.5*  which, 
in  the  case  of  school  districts  not  formed  of  cities  and  towns,  is 
sixty- five  cents  on  the  hundred  dollars  assessed  valuation. 

We  are  further  of  the  opinion  that  taxpayers  who  tendered  to  the 
township  collector  while  the  taxes  were  current  all  of  the  tax  except 
the  school  tax  which  the  township  collector  would  not  and  could  not 
accept  are  not  liable  for  penalties  on  the  taxes  so  tendered  where 
the  levy  for  the  school  tax  has  been  declared  illegal  and  void. 

Respectfully  submitted. 


APPROVED : 


ROBERT  R.  WELBOHN 

Assistant  Attorney  General 


J."  IS,  TAILOR 

Attorney  Gen 
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Notice  (|T  special  election  In  common  school  'disti»ic 
entitled  "special  school  meeting*  instead  of  "specii 
school  election,"  and  concluding  election  within  onj 
hour  after  opening  of  special  school  meeting,  are  nj 
irregularities  and  will  not  justify  the  State  Audltj 
in  rinsing  to  register  bonds  Toted  at  such  ©lectio, 
underKsection  3306,  R.  S.  Missouri,  1939# 


June  28,  1950 


filed 


Honorable  ..  H*  Holmes 
State  Auditor 
Jefferson  City,  Missouri 


\ 

\ 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  is  as  follows : 

"Recently  ihore  was  submitted  to  this  Office 
for  registration  10  Bonds  aggregating  the 
sum  of  §11*875*00,  issued  by  the  Sherwood 
School  District  IIo.  87,  Greene  County, 

Missouri,  dated  June  1,  1950*  We  under- 
stand a copy  of  the  transcript  relating  to 
this  issue  is  now  in  your  Office. 


"'e  refused  to  register  the  above  described 
bonds  and  they  were  returned  to  Mr.  Clarence 
E.  Billings,  a member  of  Sherwood  School 
Board  on  June  17,  1950,  for  the  following 
reasons  quoted  from  our  letter  to  Mr.  Billings: 


"1,  Your  notice  was  for  a 'Special  School 
Meeting*  whereas,  it  should  have  been  for  a 
'Special  school  Election.' 

"2.  Your  special  sohool  meetinw  was  convened 
at  2:00  P*M*  and  according  to  the  transcript 
it  continued  until  the  hour  of  3 o'clock.  We 
are  of  the  opinion  that  one  hour  was  not  a 
reasonable  length  of  time,  within  the  moaning 
of  the  law,  for  an  election  such  as  this. 

" ,e  wish  to  have  an  opinion  from  your  Office 
as  to  whether  or  not  our  action  in  tho  abovo 
matter  was  justified  according  to  the  proceed- 
ings as  shown  in  the  transcript." 

A transcript  of  the  proceedings  authorizing  the  bond  issue 
in  question  has  boen  made  available  to  thiB  office  as  we  review 
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your  action  in  refusing  to  register  the  bonds  under  the  provisions 
of  Article  6,  Chapter  l6,  R.  S#  Missouri,  1939*  Your  refusal  to 
register  the  bonds  under  consideration  1b  based  solely  on  the  two 
following  alleged  deficiencies: 

(a)  that  the  notice  calling  for  the  election 
was  entitled  ’’special  school  meeting," 
whereas  you  contend  that  it  was  mandatory 
for  the  notice  to  be  entitled  "special 
school  election" ; and 

/• 

(b)  that  the  special  school  meeting  was  convened 
at  2:00  p.m.  and  contixxued  only  to  the  hour 
of  3:00  p#m#  on  the  day  appointed  for  the 
election. 

The  subject  school  district,  Sherwood  school  District  Ho#  87* 
Greene  County,  Missouri,  is  a common  school  district  governed 
specifically  by  the  provisions  of  Article  3,  Chapter  72,  R#  S# 
Missouri,  1939*  and  generally  amenable  to  the  general  school  law 
found  at  Article  2,  Chapter  72,  R#  S#  Missouri,  1939* 

Section  3306,  Article  6,  Chapter  16,  R,  S#  Missouri,  1939* 
provides  as  follows: 

"before  any  bond,  hereafter  issued  by  any 
county,  township,  city,  town,  village  or 
sohool  district  or  special  road  district 
or  by  virtue  of  the  provisions  of  articles 
1,  3*  6,  7 and  8,  Chap.  79,  R*  s.  1939*  for 
any  purpose  whatever,  shall  obtain  validity 
or  be  negotiated,  suoh  bonds  shall  first  be 
presented  to  the  state  auditor,  who  shall 
register  the  same  in  a book  or  books,  pro- 
vidod  for  that  purpose,  in  the  same  man- 
ner as  state  bonds  are  now  registered, 
and  who  shall  certify  by  endorsement  of 
such  bond  that  all  conditions  of  the  laws 
have  been  complied  with  in  its  issue,  if 
that  be  the  case,  and  also  that  the  condi- 
tions of  the  oontract,  under  which  they 
were  ordered  to  be  issued,  have  also  been 
complied  with  and  the  evidence  of  that 
fact  shall  be  filed  and  preserved  by  the 
auditor#  Such  bonds  after  receiving  the 
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said  certificate  of  the  auditor  as  herein 
provided,  shall  thereafter  be  held,  in 
every  action,  suit  or  proceeding  in  which 
their  validity  is,  or  may  be,  brought  into 
question,  orlma  facie,  valid  and  binding 
obligations,  and  in  every  action  brought 
to  enforce  collection  of  such  bond,  the 
certificate  of  such  auditor,  or  a duly  cer- 
tified copy  thereof,  shall  be  admitted  and 
received  in  evidence  of  the  validity  of 
sudh  bonds,  together  with  the  coupons 
thereto  attached:  Provided,  the  only  de- 
fense which  can  be  offered  against  the 
validity  of  such  bonds  shall  be  for  forgery 
or  fraud*  But  this  section  shall  not  be 
construed  to  give  validity  to  any  suoh 
bonds  as  may  be  issued  in  excess  of  the 
limit  fixed  by  the  Constitution,  or  con- 
trary to  its  provisions,  but  all  suoh  bonds 
shall,  to  the  extend  of  such  excess,  be  held 
void;  and  provided  further,  that  the 
remedy  of  In  junction  slialY  also  lie  at  the 
instance  of  any  taxpayer  of  the  respec- 
tive city,  town,  village,  township  or  school 
- district  to  prevent  the  registration  of  any 
bonds,  alleged  to  be  illegally  issued  or 
funded  under  any  of  the  provisions  of 
this  article." 

In  the  case  of  Arkansas-Missouri  power  Corp.  v*  City  of  Potosi 
196  3*V*  (2d)  152,  355  Wo.  356,  decided  by  the  Supreme  Court  of 
Missouri  in  19^6,  the  plaintiffs  sought  to  enjoin  the  Issuance, 
registration,  and  purchase  of  general  obligation  bonds  of  the  City 
of  Potosi,  Missouri,  the  object  of  said  bond  issue  being  the 
erection  or  purchase  of  an  eleotric  light  plant.  The  plaintiffs 
contended  that  they  could  maintain  their  suit  under  the  provisions 
of  Section  3306,  R.  S.  Missouri,  1939*  Article  6 of  Chapter  l6,  on 
"registration  of  bonds,"  and  providing,  in  part,  that  interested 
taxpayers  may  by  injunction  "prevent  the  registration  of  any  bonds, 
alleged  to  be  illegally  Issued  or  founded  under  any  of  the  provi- 
sions of  this  article."  In  ruling  against  plaintiffs*  contention, 
the  court  spoke  as  follows  at  355  Mo.  1.  o.  36I: 

" * * * This  provision  has  been  on  the  statutes 
of  this  State  as  far  back  as  1669*  See  R.  S. 
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I069#  Sec#  8I4.7 • Plaintiffs  do  not  direct  our 
attention  to  any  instance  wherein  it  has  been 
applied  to  issues  similar  to  those  now  presented. 

We  think,  as  stated  upon  an  analogous  issue 
in  State  ex  rel#  v.  Waltner  (Banc),  34-0  Mo. 

137#  144#  100  S.W.  2nd  272,  276,  that  the 
Missouri  cases  are  and  the  understanding  of 
the  bench  and  bar  of  this  State  is  that  the 
financing  arrangements  of  Missouri  counties, 
cities  aid  other  political  subdivisions  cannot 
be  ’interrupted  by  proceedings  in  equity  enjoin- 
ing the  issuance  of  bonds  upon  a challenge  of 
the  vote  by  which  they  wore  authorized.  The 
statutes  invoked  refer  only  to  the  regularity 
of  the  proceedings  underlying  the  bonds,  and  to 
the  constitutional  limitations  upon  such 
indebtedness." 

Mo  provision  contained  in  Section  3306,  R.  S.  Missouri,  1939# 
authorizes  the  State  Auditor  to  refuse  registration  of  bonds  solely 
on  the  ground  of  some  irregularity  occurring  in  the  bond  election. 

It  is  true  that  the  Auditor  certifies,  by  endorsement  on  the  bond 
issue,  that  all  conditions  of  the  laws  have  been  complied  with  in 
their  Issue,  if  that  be  the  case;  but  since  the  State  Auditor  is 
not  vested  with  judicial  power  in  any  degreo,  hie  review  touching 
an  irregularity  of  the  proceedings  underlying  the  bond  issue  should 
be  carefully  circumscribed  by  constitutional  and  statutory  provi- 
sions  which  set  out  the  steps  to  be  taken  in  effecting  a legal 
bond  issue.  Your  refusal  to  register  the  bonds  in  this  instance 
is  not  based  on  any  charge  that  a mandatory  provision  of  any  parti- 
cular statute  or  constitutional  provision  has  not  been  compiled  with. 

In  the  instant  case  the  notice  calling  for  the  election  clearly 
stated  the  purpose  of  the  meeting,  and  the  fact  that  the  word  "meet- 
ing" was  used  instead  of  the  word  "election"  could  not  have  mislead 
reasonable  minds.  In  Peter  v.  Kauftnann,  38  S.A.  (2d)  1062,  327  Mo. 
915,  l.c.  923,  the  following  is  stated  relative  to  sufficiency  of 
notices : 

"It  Is  these  notices  which  the  voters  see 
and  consult,  in  order  to  determine  what 
propositions  are  to  be  voted  on  and  decided 
at  the  annual  meeting,  and  if  the  notices 
impart  intelligent  information  as  to  this, 
that  is  all  that  Is  required." 
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Section  lolj.18  and  10l|Jt9,  R*  S.  Missouri,  1939#  contained 
in  the  law  applicable  to  common  schools,  refer  to  the  annual 
meeting  of  such  school  districts.  Such  meetings  correspond  to 
annual  school  elections  of  larger  school  districts,  section 
10328,  R.  S.  Missouri,  1939#  contained  in  the  general  school  law, 
authorizes  a school  board  to  borrow  money  and  issue  bonds  for  the 
purposes  of  erecting  achoolhouses  and  buying  school  sites.  The 
statute  further  provides  that  Mthe  question  of  loan  shall  be 
decided  at  an  annual  school  meeting  or  at  a special  election  to 
be  held  for  that  purpose,"  The  use  of  the  word  "meeting"  when 
calling  for  an  annual  meeting  or  a special  election  is  no  innova- 
tion on  the  law  applicable  to  common  schools,  but  is  the  proper 
method  of  referring  to  an  annual  election  or  a special  election 
to  be  conducted  in  a common  school  district. 

The  public  notice  calling  the  special  school  moating  in  this 
Instance  conformed  to  that  set  out  under  section  104l8,  R.  S, 
Missouri,  1939#  of  the  law  applicable  to  common  school  districts 
insofar  as  it  designated  the  specific  time  w on  the  meeting  xvould 
convene,  to-wit,  2:00  p.m.  of  the  designated  election  day.  The 
statute  just  referred  to  does  not  set  out  a specific  time  for 
closing  the  meeting  convened  by  no bice  given  thereunder,  nor  do 
we  find  any  statutory  direction  in  this  matter.  Voters  within 
the  common  school  district  wore  duly  notified  of  the  time  of  the 
election  mooting.  In  this  instance  26  votes  were  cast  for  the 
loan  and  13  votes  against  it.  There  is  nothing  in  the  record  to 
indicate  that  anyone  who  desired  to  vote  was  restrained  from 
voting  by  reason  of  closing  the  meeting  at  3*00  p.m,,  tho  time 
when  the  election  officials  deemed  it  proper  to  close  the  meeting. 
To  rule  that  the  meeting  was  not  continued  for  a reasonable  length 
of  time  is  to  allow  the  State  Auditor  to  implement  the  statute 
by  a rule  of  his  own  choice.  Invoking  such  a rule  is  tantamount 
to  charging  that  the  election  was  tainted  by  fraud.  In  the  case 
of  State  ex  rel,  3uckloy  et  al.  v.  Thompson,  3 22  Mo,  2l(.8,  19  S,W, 
(2d)  71^-#  the  State  Auditor  successfully  resisted  the  claim  that 
he  should  register  certain  school  district  bonds,  but  in  that 
case  his  refusal  to  register  and  certify  the  bonds  was  based  on 
his  contention  that  the  school  district  was  not  a consolidated 
school  district,  and  that  it  had  no  power  to  issue  said  bonds 
because  of  the  invalidity  of  the  organization  of  said  school 
district.  Such  a situation  is  not  analogous  to  the  situation  at 
hand.  In  the  Thompson  case,  cited  3upra,  we  find  the  state  Auditor 
refusing  to  register  the  bonds  for  reasons  affecting  the  regularity 
of  the  proceedings  underlying  the  bonds  and  the  right  and  power  of 
the  school  district  to  incur  such  indebtedness.  In  this  case  the 
State  Auditor  relies  solely  on  irregularities  which  do  not  in 
themselves  contravene  any  applicable  statute. 


p/ 
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CONCLUSION 


It  1b  the  opinion. of  this  department  that  the  State  Auditor 
has  exceeded  hie  authority  under  Section  3306,  R*  3,  Missouri,  1939* 
in  refusing  to  register  bonds  issued  by  Sherwood  District  No,  87 
of  Greene  County,  Missouri,  a coirsaon  school  district,  such  bonds 
being  authorized  at  an  election  hold  on  May  I4.,  1950,  on  the  sole 
grounds  that  (a)  the  notice  callin;,  for  the  election  was  denominated 
a "special  school  meeting"  instead  of  being  denominated  a "special 
school  election"!  and  (b)  that  a reasonable  time  was  not  allowed 
for  voters  to  attend  and  cast  their  ballots  at  the  meeting  which  was 
convened  at  2*00  p,m,  on  the  date  of  the  election  and  was  concluded 
one  hour  later  at  3*00  p,m,,  such  contentions  disclosing  only 
irregularities  and  not  affecting  the  regularity  of  the  proceedings 
underlying  the  bonds  or  touching  the  right  and  authority  or  the 
school  district  to  incur  such  indebtedness. 

Respectfully  submitted. 


JULIAN  L,  O'MALLEY 

APPROVED*  Assistant  Attorney  General 
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prosecutiinI  o attor:  ;eys  : 


Prosecuting  attorneys  of  third  c Lass 
counties  to  receive  that  compens? fcion 
provided  by  Sections  12939?  9701  and 
P^#2Q7^as  parment  in  full;  -ma 
Tees  collected. 


<=>■?  , 


July  7,  1950 


Honorable  W.  H.  Holmes 
Stato  Auditor 
Jofferson  City,  issouri 

Dear  Mr,  Holmes: 


This  is  to  acknowled  e receipt  of  you r recent  letter 
requesting  a le  al  opinion  of  this  department,  which  letter 
reads  as  follows: 


"This  department  requests  an  official  opinion 
on  the  following  matter: 

"It  comes  to  our  attention  that  some  prose- 
cuting attorneys  in  th.rd  class  counties  are 
receiving  compensation  from  their  county 
courts  for  services  performed  under  . D. 

297 » Maws  of  Missouri,  194-9#  in  the  sum  of 
twenty-five  per  cont  of  the  annual  salaries 
permitted  under  Houso  Bills  74-1  and  776,  lews 
of  Missouri,  1945#  plus  twenty-five  per  cent 
of  their  fee  collections  tinder  Section  131,-05# 
R.  S.  Mo.,  1939* 


"Our  question  Is  whether  or  not  they  would  be 
entitled  to  receive  back  from  the  county,  or 
to  withhold,  any  part  of  their  earnings  under 
Section  134-05  as  compensation  under  IT.  B.  297?" 

Section  1,  Laws  of  Missouri,  194-5#  p.  1536,  orovidos  that 
the  prosecuting  attorney  in  counties  of  the  third  class  shall  re- 
ceive for  his  services  ner  annum  a designated  sum,  ranging  from 
vlOOO  in  counties  having  a nopulation  of  7#500  to  *3000  in  those 
counties  having  a population  of  30,000. 


In  addition  to  the  compensation  provided  by  this  section, 
the  prosecuting  attorney  is  entitled  to  receive  an  amount  equal 
to  twenty-five  per  cent  of  such  compensation  for  services  rendered 
by  him  in  the  juvenile  court  of  his  county,  as  provided  by  Section 
9701,  Mo.  R.S.A.  1939#  which  section  reads  as  follows: 


"When  an;  reputable  person,  being  a resident 
of  the  county,  shall  file  a complaint  with  the 
prosecutin.  attorney,  stating  that  any  child 
in  the  county  appears  to  be  a neglected  or  de- 
linquent child,  the  prosecuting  attorney  shell 
thereupon  -lie  it  th  the  clerk  of  the  juvenile 
court  a petition  in  writ  in,  , setting  forth  the 
facta  and  verified  by  his  affidavit.  It  shall 
be  sufficient  that  that  afiidavit  be  on  his  in- 
formation and  belief.  It  shall  be  the  duty  of 
the  prosecuting  attorney  immediately  thereafter 
to  fully  investigate  all  the  facte  concerning 
such  neglected  or  delinquent  child  including  its 
school  attendance,  home  condition,  and  general 
environment,  and  to  report  the  same  in  writing 
to  the  juvenile  court,  and  upon  hearing  of  such 
complaint  to  appear  before  the  juvenile  court 
and  present  evidence  In  connection  therewith. 

The  prosecuting  attorney  shall  receive  as  com- 
pensation for  the  additional  services  and  duties 
required  under  this  law,  in  addition  to  the 
salary  and  fees  now  allowed  prosecuting  attorneys 
by  law,  an  amount  equal  to  2 f?  % of  the  annual 
salary  of  such  prosecuting  attorney,  per  annum, 
to  be  paid  In  equal  monthly  installments  upon  the 
warrant  of  the  county  cou 't  issued  in  favor  of  the 
prosecuting  attorney  on  the  county  treasurer  for 
that  purpose:  Provided,  however,  that  this  sec- 
tion shall  be  applicable  only  to  counties  of  Lhe 
third  and  fourth  classes.” 

Under  the  provisions  of  House  Bill  297 » haws  of  Missouri, 
19q-9>  the  prosecuting  attorney  in  a third  or  fourth  cla:a  county 
shall  receive  additional  compensation  for  his  attendance  and  in- 
vestigation . iade  in  connec  oion  with  coroners  inquest  held  in  his 
county.  Said  Bill  reads  in  part  as  follows: 

"The  prosecuting  attorney  in  counties  of  the 
third  and  fourth  class  is  hereby  required  to 
attend  inquests  by  coroners  in  cases  of  death 
oc curing  by  violence,  and  Wt ich  may  result  in 
a charge  of  felony,  and  said  prosecuting  or 
circuit  attorney  shall  make  an  investigation 
concerning  said  death  and  cause  to  be  brought 
before  the  coroner  any  witnesses  he  ray  desire 
and  shall  be  remitted  by  the  coroner  to  assist 
in  the  interrogation  of  witnesses  for  the  full 
development  of  the  circumstances  leading  up  to 
and  resulting  in  said  death,  and  for  his  in- 
formation concerning  any  possible  criminal 
charge  that  nay  grow  out  of  the  sane.  Prose- 
cuting attorneys  shall  receive  as  compensation 
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for  additional  cervices  and  duties  re- 
quired under  this  law,  in  addition  to  the 
salaries  and  fees  now  allowed  such  prose- 
cuting attorneys  by  law,  an  amount  equal  to 
twnety-five  per  cent  of  the  annual  salary  and 
fees  of  such  orosecutinr  attorney,  per  annum 
to  be  paid  in  equal  monthly  Installments  upon 
the  warrant  of  the  county  court  issued  in  favor 
of  the  prosecuting  attorney  on  the  county 
treasurer  for  that  ourppae.  * 

» 

In  a previous  o inion  of  this  department  rendered  to  the 
prosecuting  attorney  of  Kipley  County  on  July  lG,  19^9*  in  dis- 
cussing the  increased  compensation  allowed  prosecuting  attorneys 
of  third  and  fourth  class  counties  under  House  Bill  297 » the 
writer  found  it  necessary  to  define  the  phrase  "salaries  and 
fees"  found  in  the  Bill.  It  was  his  conclusion  that  the  word 
"salary"  referred  to  that  compensation  which  he  later  termed 
"base"  compensation  of  the  prosecutor  provided  by  Section  12939* 
and  now  similar  to  the  provisions  of  Section  1,  Lavs  of  Missouri, 
19^5*  supra.  By  the  word  "fees"  he  referred  to  that  compensation 
allowed  tho  prosecutor  under  the  provisions  of  Section  9701.  It 
appears  that  a correct  definition,  and  differentiation  of  this 
phrase  found  in  House  Bill  297*  was  made,  and  that  it  is  still 
proper  under  the  provisions  of  the  present  law. 

In  attempting  to  arrive  at  the  entire  compensation  to  which 
the  orosecuting  attorney  of  a third  class  county  is  entitled,  it 
is  necessary  for  us  to  repeat  some  of  the  references  to  the 
statutes  heretofore  *.ade. 

The  "base"  salary  of  the  prosecutor  Is  found  by  referring  to 
the  correct  amount  fixed  by  Section  1,  Laws  of  Missouri,  1945* 
supra.  To  this  amount  is  added  a sura  equal  to  twenty-five  per 
cent,  ita  ich  constitutes  the  prosecutor's  "feoa"  under  tho  pro- 
visions of  Section  9701.  To  the  total  of  these  tiro  sums  is  added 
a further  aura  of  twenty -five  per  cent  of  sue'’  total,  as  authorised 
by  the  provisions  of  House  Bill  297* 

In  your  letter,  reference  is  iade  to  Soction  13^0f>  as  the 
statutory  authority  relied  upon  by  some  prosocutors  of  thJLrd  class 
counties  for  their  practice  of  withholding  twenty-five  per  cent 
of  all  fees  collected  by  then  in  their  official  capacities  which 
foes  they  claim  belong  to  them  and  not  to  their  counties. 

Section  13^05#  18  that  section  of  the  Llo.  R.S.A.  1939*  which 
provides  that  prosecuting  attorneys  shall  be  allowed  fees  under 
certain  circumstances,  aid  the  circumstances  and  the  amount  of 
fee  in  each  Instance  is  set  out.  Ho  mention  is  made  as  to  whom 
ths  fee  belongs,  i.  e.,  to  the  county  or  to  the  prosecutor,  and  no 
mention  is  made  as  to  what  disoositlon  the  prosecutor  shall  make 
of  it.  Certainly  this  section  could  not  bo  relied  upon  as 
authority  and  Justification  for  withholding  any  fees  or  any  portion 
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of  same  by  prosecuting  attorneys  of  third  class  counties,  who 
have  evidently  misinterpreted  the  tearing  of  said  section. 

As  noted  above  the  entire  compensation  to  be  paid  such 
proseouting  attorneys  is  provided  by  section  1,  Laws  of  Missouri, 
19I4.5J  -action  9701,  Ko.  . . . 1939*  and  the  rovisiona  of  House 
Bill  297  of  1949.  These  laws  prescribe  the  amount,  mode  and  par- 
ticular winner  of  payment  of  the  prosecuting  attorneys*  compen- 
sation and  such  prosecutors  are  not  entitled  to  any  further  com- 
pensation, or  to  be  paid  the  compensation  allowed  them  by  law  in 
any  other  manner  than  that  noticed  above.  Ue  believe  this  prin- 
ciple of  law  to  be  well  established  In  Missouri  and  that  the  case 
of  Nodaway  County  vs.  Kidder,  129  (2d)  8p7»  to  be  in  point. 

■ T 

In  this  case  a county  Judpre  of  Sodaway  County,  Missouri, 
sought  to  collect  fees  and  nilea  e Tor  attending  county  court  in 
excess  of  the  fees  and  mileage  allowed -by  statute.  In  its  opinion, 
the  Supreme  Court  snid  at  l,c.  C60: 

"The  general  rule  is  that  the  rendition  of 
services  by  a public  officer  is  deemed  to  be 
rratuitous,  unless  a compensation  therefor  is 
provided  by  statute.  If  the  statute  provides 
compensation  in  a particular  mode  or  manner 
then  the  officer  is  confined  to  that  manner 
and  1 8 entitled  to' no  other  or  further  com- 
pensation or  to  any  different  node  of  secur- 
ing sane.  Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer.  < It  is 
well  established  that  a public  officer  claiming 
compensation  for  official  duties  performed  must 
point  out  the  statute  authorizing  such  payment. 

Not  bein,  authorized  by  any  statute  to  withhold  as  his  own 
any  fees  collected  by  him  in  his  official  capacity,  the  orosecuting 
attorney  must  therefore  account  for  same  and  pay  t iem  over  to  the 
treasurer  of  his  county  as  provided  by  Section  3#  Laws  of  Missouri, 
19^-5*  P*  1536,  which  section  reads  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting 
attorney,  in  counties  of  the  third  claen,  to 
char  ;e,  upon  behalf  of  the  county,  every  fee 
that  accrues  In  his  office  and  to  receive  the 
same,  and  at  the  end  of  each  month,  pay  over 
to  the  county  treasury  all  moneys  collected 
by  him  as  fees,  taking  two  receipts  therefor, 
ore  of  which  he  will  *insued lately  file  with 
the  clerk  of  the  county  court,  and  shall  at 
the  end  of  every  quarter  make  out  an  Itemized 
and  accurate  list  of  all  fees  in  his  office 
which  have  been  collected  by  him,  and  one  of 


- k - 


all  fees  due  hie  office  which  have  not  been 
paid,  giving  the  name  of  the  person  or  persona 
payirg  or  owing  the  same,  and  turn  the  sane 
over  to  the  county  court,  stating  that  he  has 
been  unable,  after  the  exercise  of  diligence,  to 
collect  the  part  unpaid — said  report  to  be  veri- 
fied by  affidavit— and  it  shall  b o the  duty  of 
the  county  court  to  cause  the  fees  unoaid  to  be 
collected  by  law,  and  to  cause  the  sane  when  col- 
lected to  be  turned  over  to  the  county  treasury. w 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
prosecuting  attorney  of  a third  class  county  Ib  entitled  to  re- 
ceive as  compensation  for  his  services  the  total  amounts  pro- 
vided by  Section  1,  Laws  of  Missouri,  1945»  -•  lf>3&  and  Section 
9701,  Mo.  R.S.A.  1939*  and  House  Bill  297  of  1949» and  that  the 
prosecuting  attorney  is  not  entitled  under  the  provisions  of  said 
Houao  Bill  297  to  retain,  wltlihold  or  receive  back  from  the  county 
twenty-five  per  cent  of  the  feos  collected  by  him  under  the  pro- 
visions of  Section  13^05*  Ko.  R.S.A.  1939* 

p 

Respectfully  submitted. 


PAUL  IT.  CHITWOOD, 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 

PtfCtnm 
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Notice  of  bond  election  specifying  purpose  of 
bond  issue  to  be  purchase  and  removal  of  war 
surplus  buildings  and  re-erection  on  school 
pr  emis  e sjfu  f f ic  i ent  • 


SCHOOLS 


September  21,  1950 


Honorable  W.  H.  Holmes 
State  Auditor 
Jefferson  City,  Missouri 


Attention*  Mr.  Alvin  Papin 


Dear  Sir* 


We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows* 


"A  transcript  of  proceedings  relating 
to  a bond  issue  in  the  amount  of  $2lj.,500 
voted  by  the  Mountain  Grove  School  Dis- 
trict No.  C.D.  3 Wright  County,  Missouri, 
on  the  8th  day  of  August  1950,  has  been 
submitted  to  this  office.  All  of  the 
proceedings  as  shown  in  this  transcript 
appear  to  be  regular  except  the  notice  of 
the  election,  a copy  of  which  is  as 
follows  * 


NOTICE  FOR  SPECIAL  SCHOOL  ELECTION 


"Notice  is  hereby  given  to  the  qualified 
voters  of  the  Mountain  Grove  School  Dis- 
trict No.  C.D.  3 of  Wright  County,  Mis- 
souri, that  a special  school  election 
will  be  held  at  the  schoolhouse  in  said 
school  district  on  Tuesday,  the  8th  day 
of  August,  1950.  commencing  at  7*00  A.M. 
and  closing  at  o*00  P.M.,  to  vote  up  the 
following  proposition* 


"To  authorize  the  Board  of  Educa- 
tion to  issue  bonds  to  the  amount 
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of  l^lj.,500  for  the  purchase,  and 
removal  of  war  surplus  buildings 
and  the  re-erection  and  furnishing 
of  same  on  said  school  premises. 

"Done  by  order  of  the  school  board  this 
19th  day  of  July,  1950. 

(District  Seal)  A.  L.  wood  (Signed) 

Secretary  or  School 
Board 

"We  desire  to  have  an  opinion  from  your 
office  as  to  whether  or  not  this  consti- 
tutes a good  and  sufficient  notice  or 
whether  it  is  objectionable  to  the 
extent  that  this  office  should  refuse 
to  register  the  bonds." 

Section  10328,  R.  s.  Missouri,  1939 > provides  in  part 
as  follows: 


"For  the  purpose  of  purchasing  school- 
house  sites,  erecting  schoolhouses, 
library  buildings  and  furnishing  the 
same,  and  building  additions  to  or  re- 
pairing old  buildings,  the  board  of 
directors  shall  be  authorized  to  borrow 
money,  and  issue  bonds  for  the  payment 
thereof,  in  the  manner  herein  provided. 
The  question  of  loan  shall  be  decided 
at  an  annual  school  meeting  or  at  a 
special  election  to  be  held  for  that 
purpose.  Notice  of  said  election  shall 
be  given  at  least  fifteen  days  before 
the  same  shall  be  held,  by  at  least 
five  written  or  printed  notices,  posted 
in  five  public  places  in  the  school  dis- 
trict where  said  election  shall  be  held, 
and  the  amount  of  the  loan  required, 
and  for  what  purposes;  it  shall  be  the 
duty  of  the  clerk  to  sign  and  post  said 
notices.  # # " 


% 


.* 
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The  question  insofar  as  the  notice  submitted  by  you 
is  concerned  is  whether  or  not  the  purpose  for  which  the 
bonds  are  to  be  issued  is  within  the  purposes  specified  by 
Section  10328,  to-wit:  "purchasing  sehoolhouse  sites, 
erecting  schoolhouses,  library  buildings  and  furnishing 
the  same,  and  building  additions  to  or  repairing  old 
buildings." 

We  find  no  case  in  which  a notice  similar  to  that  in- 
volved here  has  been  passed  upon  by  the  courts  of  this 
state.  In  the  case  of  Willis  v.  School  District  of 
Sedalla,  299  Mo.  44-6*  253  S.W.  74^»  a notice  which  speci- 
fied the  purpose  of  the  bonds  in  the  language  of  the 
statute,  as  above  quoted,  was  held  sufficient  for  the 
erection  of  a new  high  school  building  and  the  repair 
of  another  building  within  the  district.  The  case  of 
Hart  v.  Board  of  Education  of  Nevada  School  District, 

299  Mo.  36,  252  S.W.  44l , held  that  the  purpose  of  the 
election  may  be  set  forth  in  general  terms. 

In  the  present  situation  the  notice  has  set  forth  very 
specifically  the  purpose  for  which  the  bonds  are  to  be 
issued.  The  notice  does  not  use  the  exact  words  of  the 
statute;  however,  one  of  the  purposes  for  which  bonds  may 
be  issued  is  "erecting  schoolhouses."  There  is  no 
limitation  upon  the  method  by  which  schoolhousos  must  be 
erected  under  this  section.  We  think  that  the  notice 
in  the  present  situation  has  merely  set  forth  with 
particularity  the  method  which  is  to  be  followed  in 
the  erection  of  school  buildings,  and,  therefore,  ia 
sufficient  under  Section  10328,  R.  S.  Missouri,  1939* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
a notice  for  special  election  for  the  Issuance  of  school 
bonds  "for  the  purchase  and  removal  of  war  surplus 
buildings  and  the  re-erection  and  furnishing  of  same  on 
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said  school  premises”  sufficiently  seta  forth  that  the 
purpose  of  said  bond  issue  is  "erecting  schoolhouaes" 
and,  therefore,  said  notice  is  sufficient  tinder  Section 
10328,  R.  S.  Missouri,  1939* 


Respectfully  submitted. 


APPROVED: 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 


Attorney  General 


-,TY  COLLECTOR  ) 
) 
) 
) 
) 

COUNTY  CLERK) 


Under  Senate  Bill  No*  1024  knd  House  Bill  No.  2010, 
65th  General  Assembly,  County  Collector  receives 
ten  cents  per  tract  for  making  delinquent  land  list 
and  County  Clerk  receives  ten  cents  per  tract  for 
making  back  tax  book,  plus  five  cents  per  tract 
for  authenticating  list. 


Sept  emb or  27 , 19 50 


Honorable  W.  H.  Holmes 
State  Auditor 
Jefferson  City,  Missouri 

Attention:  Mr.  L.  R.  Shelton 

Dear  Sir: 

We  have  re  eived  your  request  for  an  oolnion  of  this 
department,  which  request  is  as  follows: 

"Please  advise  this  Department  with 
an  official  opinion  on  the  following 
questions : 

"What  fees  are  county  collectors 
entitled  to  for  raaking  and  recording 
the  delinquent  land  list  of  (a)  current 
taxes  and  (b)  the  delinquent  land  list 
of  back  taxes,  under  Item  2,  S.B*  102k, 

65th  General  Assembly  and  Section  lllo2, 

R.  S.  Mo.  19397 

"What  fees  should  county  clerks  charge 
for  making  the  collector's  delinquent 
land  lists  into  a back  tax  book  as 
provided  in  Section  llj.0.137  of  S.  B. 

3.024?" 

Section  11110,  Laws  of  1945*  page  1347  > provides:  / 

"Whenever  any  collector  shall  be  unable 
to  collect  any  taxes  specified  on  the 
tax  book,  having  diligently  endeavored 
and  used  all  lawful  means  to  collect 
the  same,  he  shall  make  lists  thereof, 
one  to  be  called  the  'tangible  personal 
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property  delinquent  list*.  In  which 
shall  be  stated  the  names  of  all  persons 
owing  taxes  on  tangible  personal  property, 
where  taxes  cannot  be  collected,  alpha- 
betically arranged,  with  the  amount  due 
from  each,  and  the  other  to  be  called 
the  *land  delinquent  list*,  in  which 
shall  be  stated  the  taxes  on  lands  and 
town  lots  where  taxes  have  not  been 
collected,  with  a full  description  of 
said  lands  and  lots,  and  the  amount  of 
taxes  due  thereon,  set  opposite  each 
tract  of  land  or  town  lot;  and  a like 
list  of  all  delinquent  clerks  and  other 
officers  hereinbefore  required  to  pay 
to  the  collector  the  amount  of  revenue 
by  them  respectively  received,  to  be 
called  the  » delinquent  list  of  officers.*" 

Section  llp.133*  Senate  Bill  Ho.  102ij.,  Sixty-fifth  General 
Assembly,  provides  in  part  as  follows: 

"1.  The  county  clerk  shall  file  the 
delinquent  lists  in  his  office  and 
within  ten  days  thereafter  make,  under 
the  seal  of  the  court,  the  lists  into 
a back  tax  book  as  provided  in  section 

lip. 137* 

"2.  When  completed,  the  clerk  shall 
deliver  the  book  to  the  collector  taking 
duplicate  receipts  therefor,  one  of  which 
he  shall  file  in  his  office  and  the  other 
he  shall  file  with  the  director  of  revenue. 

The  clerk  shall  charge  the  collector  with 
the  aggregate  amount  of  taxes,  interest, 
and  clerks  fees  contained  in  the  back  tax 
book." 

Section  llp.llj.3#  Senate  Bill  No.  1021*,  Sixty-fifth  General 
Assembly,  provides : 

"The  county  clerk  and  the  county  collector 
shall  compare  the  collector* s record  of 
delinquent  lands  and  lots  Y/lfch  the  corrected 
delinquent  land  list  made  pursuant  to 
sections  11110  and  Hill}.  Laws  19if5j  pagos 
l81{.7  and  1910  respectively,  and  the  clerk 
shall  certify  on  the  delinquent  land  list  on 
file  in  his  office  that  the  list  has  been  > 
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nroperly  recorded  In  the  collector1 s 
office  and  shall  at tacE“ a 'certificate 
at  the  end  of  the  recorded  list  In  the 
collector1 s office  that  such  record 
contains  a true  copy  of  the  delinquent 
land  list  on  file  In  his  office," 

(Underscoring  ours.) 

Section  140.15*  Senate  Bill  No,  1024*  Sixty-fifth  General 
Assembly,  provides  In  part  as  follows: 

"2,  For  making  and  recording  the  delin- 
quent land  lists , the  collector  and 
the  clerk  shall  receive  ten  cents  per 
tract  or  lot  and  the  clerk  shall  receive 
five  cents  per  tract  or  lot  for  comparing 
and  authenticating  such  list," 

Section  $2 ,2£,  House  Bill  No.  2010,  Sixty-fifth  General 
Assembly,  provides: 

"In  all  counties  having  a population  of 
less  than  100,000,  the  collector  shall 
be  allowed  for  services  rendered  in  the 
collection  of  delinquent  and  back  taxes, 
two  per  cent  on  all  sums  collected,  such 
per  cent  to  be  taxed  as  cost  and  collected 
from  the  party  redeeming ; and  for  record- 
ing the  list  of  delinquent  land  and  Tob's, 
twenty-five  cents  per  tract,  bo  bo  taxed 
as  cost  and  collected  from  the  party  re- 
deeming such  tract.w 

(Underscoring  ours.) 

This  provision  is  practically  identical  with  Section  11182, 
R,  S,  Missouri,  1939*  as  amended  by  Laws  of  194-5*  page  184-7 • 

The  steps  for  making  the  delinquent  tax  lists  and  back  tax 
books,  under  the  above  provision,  are  as  follows:  The  collector 
each  year  makeB  a list  of  taxes  on  the  current  books  which  he 
has  been  unable  to  collect,  (Section  11110,  supra.)  The  list 
is  filed  with  the  county  clerk  who  makes  the  back  tax  book, 
(Section  14j0.133*  supra,)  The  back  tax  book  is  delivered  to 
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the  collector  who  nroooeds  to  collect  the  taxes  listed 
therein,  section  11117*  R.  S.  Missouri*  1939*  provided  that 
the  colloctor  should  enter  the  delinquent  land  list  of  record 
in  his  office.  Senate  Bill  Ho.  1024  of  the  Sixty-fifth 
General  Assembly  revised  this  provision,  and  there  is  now 
no  specific  requirement  that  the  collector  enter  such  list 
of  record  in  his  office.  The  revision  was  made  pursuant 
to  the  following  recommendation  of  the  Committee  on  Legisla- 
tive Research  (Appendix  to  Report  No.  11,  Part  Two,  page  426): 

"140.133,  140.137,  140.143,  140.147,  140.15— 

R.  S.  1939  sections  11115  as  amended  Laws 
1945  page  1697,  11117,  11120  as  amended 
Laws  1945  page  19 10,  and  11124  as  amended 
La»3  194-5  page  1910,  relate  to  the  back 
tax  book. 

"Section  11115  provides  that  the  county 
clerk  is  to  make  a back  tax  book  and 
deliver  it  to  the  collector  who  collects 
such  back  taxes;  it  further  provides 
for  the  curing  of  omissions.  Section 
11117  provides  that  the  clerk  make  the 
delinquent  personal  back  tax“book  and 
the  collector  make  the  real" 3 state  back 
tax  book,  IF" further  provides  the  fee 
Tor  the clerk  and  collector  in  preparing 
the  book.  Section  11120  provides  that 
the  county  clerk  in  the  odd  numbered 
years  shall  make  up  a back  tax  book  and 
details  the  contents  thereof.  Section 
11124  provides  that  the  county  clerk, 
annually  between  February  1st  and  July 
1st,  shall  make  up  a back  tax  book  and 
that  the  clerk  and  the  collector  shall 
compare  them. 

"The  conflict  and  duplication  among 
these  sections  are  apparent  from  an 
examination  of  thorn.  To  resolve  this 
situation  it  is  suggested  that  these 
soctions  be  repealed  and  five  new  sec- 
tions enacted  as  follows: 

"Section  14.0.133  provide  that  the 
clerk  make  the  back  tax  book  each  year 
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and  deliver  it  to  the  collector  who 
proceeds  to  make  collections  from  It. 

Section  ll}0.137  to  provide  for  the 
make  up  of  the  back  tax  book  and  for 
the  Interest  rate  on  delinquent  taxes , 
fees,  etc.  Section  140.14-3  to  provide 
that  the  clerk  and  collector  compare 
the  list  and  for  the  clerk's  certifica- 
tion. Section  llfO.llj.7  to  provide  that 
the  book  be  in  alphabetical,  order  in 
certain  counties,  section  lip.15  to 
provide  the  penalty  against  delinquent 
land  and  fees." 

The  committee  thus  rocomaended,  and  the  amendment  adopted 
by  the  Legislature  pursuant  to  the  recommendation  resulted  in, 
a change  in  the  substantive  law  regarding  the  making  of  the 
back  tax  books.  Section  11124.,  as  amended  by  Laws  of  194-5* 
page  1910,  contained  the  following  provision: 

”999  And  where  the  words  'back  tax 
book*  are  now  used  in  laws  pertaining 
to  the  collection  of  taxes  on  delinquent 
lands,  real  estate  and  lots,  the  record 
of  the  list  of  delinquent  lands  and  lots 
in  the  collector's  office  under  the 
provisions  of  this  law  shall  be  held  to 
be  (where  applicable  and  except  as  to 
city  or  town  'back  tax  book')  such  'back 
tax  book* , and  the  recording  of  same 
by  the  collector  and  certification  by 
the  county  clerk  as  herein  provided, 
shall  bo  construed  as  a making  of  such 
•back  tax  book*  of  delinquent  real 
estate,  lands  and  lots.  * * 

V 

Under  this  provision  the  duty  of  making  the  back  tax  book 
was  actually  placod  in  the  hands  of  the  county  collector.  The 
revision  contained  in  Senate  Bill  No.  1024-  of  the  Sixty-fifth 
General  Assembly  placed  the  duty  in  the  hands  of  the  county 
olerk,  where  it  had  boon  prior  to  amendments  made  in  1933* 

(Laws  of  1933*  page  l\2$;  Section  99^5,  R.  S.  Missouri,  1929. ) 

However,  while  transferring  the  duty  of  making  the  baok 
tax  book  to  the  county  clerk  and  eliminating  provisions  requir- 
ing the  collector  to  record  the  delinquent  tax  lists  in  his 
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office,  provisions  relating  to  such  recording  there  were 
retained.  Section  lij.0 • lij-3  of  Senate  Bill  No.  1024,  quoted 
above,  makes  reference  to  recording  in  the  collector »s 
office.  Furthermore,  Section  11182,  R.  S.  Missouri,  1939# 
as  amended  by  Lav*s  of  194-5,  page  1047,  which  provided  the 
collector *s  fee  for  recording  the  delinquent  list  was  re- 
enacted in  substantially  the  same  form  by  Section  52.25, 

House  Bill  Ho.  2010,  supra.  In  view  of  the  confusion  result- 
ing from  the  recoramended  changes  by  the  Committee  on  Legisla- 
tive Research,  we  must  attempt  to  ascertain  the  manner  and 
amount  of  fees  which  nay  be  charged  in  accordance  with  the 
well-settled  principles  concerning  fees  of  county  officials. 

"It  is  the  well-settled  law  that  a 
right  to  compensation  for  the  discharge 
of  official  duties  is  purely  a creature 
• of  statute,  and  that  the  statute  which  is 
claimed  to  confer  such  right  must  be 
strictly  construed."  {yard  v.  Christian 
County,  34l  Mo.  1115,  HI  S»W.  (2d)  182, 

1.  c.  183.) 

Your  first  inquiry  concerns  the  fee  which  the  collector 
may  receive  for  making  and  recording  the  delinquent  land 
lists  of  current  taxes.  Section  104.15  of  senate  Bill  No.  1024, 
supra,  provides: 

"For  making  and  recording  the  delinquent 
land  lists  the  collector  and  the  clerk 
shall  receive  ten  cents  per  tract  or 
lot.  « * " 

No  duty  is  now  imposed  on  the  collector  to  record  the 
list.  He  is  required  to  make  it,  and  under  this  provision 
would  be  entitled  to  ten  cents  per  tract  or  lot  included  on 
said  list.  Inasmuch  as  he  Is  not  now  required  to  record  the 
list  the  provisions  of  Section  52.25  of  House  Bill  No.  2010, 
supra,  are  not  applicable  and  the  collector  may  not  claim  any 
fees  under  that  section. 

As  for  the  second  part  of  your  Inquiry  relative  to  the 
collectors  foes,  we  find  no  statute  imposing  upon  him  the 
duty  of  making  or  recording  the  delinquent  land  lists  of  back 
taxes.  Therefore,  he  Is  entitled  to  no  fees  in  this  regard. 

Your  second  Inquiry  concerns  the  fees  of  the  county  clerk. 
As  pointed  out  above,  the  county  clerk  Is  now  required  to  enter 
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the  delinquent  land  lists  in  the  back  tax  books.  Section 
104..15  of  Senate  Bill  Ho.  102]j.,  supra,  provides  that  the 
collector  and  clerk  shall  receive  ten  cents  per  tract  or 
lot  for  making  and  recording  the  delinquent  land  lists. 

That  section  further  provides  that  "the  clerk  shall  receive 
five  cents  per  tract  or  lot  for  comparing  and  authenticating 
the  list,” 

Under  this  provision  we  feel  that  the  clerk  should  re- 
ceive ten  cents  per  tract  for  recording  the  lists  in  the  back 
tax  book  and  five  cents  per  tract  for  comparing  and  authenti- 
cating the  list.  Section  52. 25  of  House  Bill  Ho.  2010,  supra, 
which  provides  the  fee  of  twenty-five  cents  per  tract  for  the 
collector  for  recording  the  delinquent  land  lists  would  not 
be  available  to  permit  the  collection  of  such  fee  by  the 
county  clerk  inasmuch  as  said  provision  provides  that  it 
shall  be  payable  to  the  collector. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  under 
the  terms  of  Senate  Bill  No.  IO2I4.  and  House  Bill  No.  2010, 
Sixty-fifth  General  Assembly,  the  county  collector  is  entitled 
to  receive  ten  cents  per  lot  or  tract  for  making  the  delinquent 
land  lists  of  current  taxes  and  is  not  required  to  make  a 
delinquent  land  list  of  back  taxes,  and,  therefore,  may  receive 
no  fees  for  such  services.  Tie  are  further  of  the  opinion  that 
under  said  bills  the  county  clerk  should  charge,  for  making  the 
collector* s delinquent  land  lists  into  a back  tax  book,  ten 
cents  for  each  lot  or  tract  recorded  in  said  book,  plus  five 
cents  for  each  lot  or  tract  for  comparing  and  authenticating 
the  list. 

Respectfully  submitted. 


ROBLRT  R.  WELBORN 

APPROVED:  Assistant  Attorney  General 


U • a e iAIUUa 

Attorney  General 
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COUNTY  CLERKS: 

% 


County  clerks  of  thil«d  and  fourth 
class  counties  entitled  to  retain 
fees  for  extending  the  tax  books 
for  I9J4.7  and  I9I4.8.  , 


December  15,  1950 


/ 


Honorable  W.  H.  Holmes 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"In  an  opinion  dated  November  23,  1949, 
your  department  advised  me  that  county 
clerks  of  the  third  and  fourth  class 
counties  were  entitled  to  retain  the 
fee  provided  for  extending  the  tax  book. 

’’This  department  would  like  to  know  if 
the  county  clerks  of  such  counties  are 
entitled  to  retain  the  fee  for  extending 
the  tax  books  for  the  years  1947  and 

1948." 

As  you  state  in  your  request,  this  department,  in  an 
opinion  to  you  dated  November  23,  19^1-9 • held  that  House  Bill 
No.  126  of  the  65th  General  Assembly,  which  is  now  Section 
11238,  Laws  of  Missouri,  1914-9,  page  *19  (whereby  county  clerks 
were  allowed  a fee  of  three  cents  per  name  for  extending  the 
tax  book),  repealed  Section  llOij.9,  Laws  of  Missouri,  1947, 

Vol.  II,  page  429.  The  opinion  further  held  that  the  county 
clerks  of  the  third  and  fourth  class  counties  were  entitled  to 
draw  this  fee  as  compensation  for  extending  the  1949  tax  books. 

The  question  presented  in  th’.s  opinion  is  whether  the 
county  clerks  of  the  third  and  fourth  class  counties  are  en- 
titled to  retain  the  fee  for  extending  the  tax  books  in  the 
years  1947  and  1948. 

The  previous  opinion  reviewed  the  history  of  Sections 
11238  and  11049  at  great  length,  and  we  will  not  in  this  opin- 
ion repeat  what  was  said  there.  In  concluding  the  discussion 
of  the  two  statutes  the  opinion  said:  "Therefore,  it  would 
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appear  that  the  fee  allowed  to  the  county  clerk  for  extending 
taxes  has  been,  and  Is  now,  an  unaccountable  fee.”  The  opinion 
further  said  that  "this  fee  allowed  the  county  clerks  has,  at 
least  since  November,  19 k$,  been  unaccountable,  and  therefore 
the  provision  of  House  Bill  No.  126  did  not  increase  compensa- 
tion during  the  present  term  of  the  clerks,  which  began 
January  1,  19if7." 

Therefore,  we  believe  that  the  reasons  set  forth  and 
advanced  in  the  previous  opinion  are  equally  applicable  to  the 
fees  in  the  instant  case,  that  the  county  clerks  are  entitled 
to  retain  the  fee  provided  for  extending  the  tax  books  for  19^7 
and  19^8#  and  that  such  fees  are  unaccountable. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
county  clerks  of  third  and  fourth  class  counties  are  entitled 
to  retain  the  fee  provided  for  extending  the  tax  books  for 
I9I47  and  19i|-8,  and  that  such  fees  are  unaccountable. 


Respectfully  submitted. 


ARTHUR  M.  0 * KEEFE 

Assistant  Attorney  General 

APPROVED: 


37  

Attorney  General 


AMO'Ktml 


DEEDS  OF  TRUST: 
MORTGAGES : 
NEWSPAPERS : 


Newspaper  notice  for  the  foreclo- 
sure of  a deed  of  trust  on  prop- 
erty lying  within  that  part  of 
Kansas  City  located  in  Clay  County 
must  be  made  in  newspapers  pub- 
lished in  Kansas  City  and  Clay 
County. 


November  16,  1950 


Honorable  John  Hoshor 
Senator 

Fifteenth  District 
Missouri  Senate 
Jefferson  City,  Missouri 

Dear  Sir: 


FI  LED  h 

ia 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  reading  as  follows: 

"The  question  has  come  up  in  Clay  County  as  to 
the  proper  procedure  in  foreclosing  deeds  of 
trusts  in  an  annexed  area.  Some  are  of  the 
opinion  it  should  be  advertised  in  the  Kansas 
City  newspapers  (Jackson  County)  as  well  as 
in  the  Clay  County  paper.  Others  are  of  the 
opinion  that  if  it  is  advertised  in  a Clay 
County  paper,  it  is  sufficient. 

"I  understand  there  is  no  weekly  or  daily  news- 
paper in  the  annexed  area,  which  is  the  reason 
this  particular  question  has  arisen. 

"Please  be  so  kind  as  to  give  me  an  opinion 
on  this  matter  before  steps  are  taken  in  the 
legislature.  I will  appreciate  your  help 
very  much." 

The  law  governing  publication  of  newspaper  notices  for  fore- 
closure of  mortgages  and  deeds  of  trust  is  found  in  Section  443.32, 
Senate  Bill  No.  1125,  65th  General  Assembly  of  Missouri. 

"Section  443.32  (3464).  Such  notice  shall 
set  forth  the  date  and  book  and  page  of  the 
record  of  such  mortgages  or  deeds  of  trust, 
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the  grantors,  the  time,  terms  and  place  of 
sale,  and  a description  be  given  by  adver- 
tisement, inserted  for  at  least  twenty  times, 
and  continued  to  the  day  of  the  sale,  in 
some  daily  newspaper,  in  counties  having 
cities  of  fifty  thousand  inhabitants  or  more, 
and  in  all  other  counties  such  notice  shall 
be  given  by  advertisement  in  some  weekly 
newspaper  published  in  such  county  for  four 
successive  issues,  the  last  insertion  to  be 
not  more  than  one  week  prior  to  the  day  of 
sale;  or  in  some  daily,  tri-weekly  or  semi- 
weekly paper  published  in  such  county  at 
least  once  a week  for  four  successive  weeks, 
said  notice  must  appear  on  the  same  day  of 
each  week,  the  last  insertion  to  be  not  more 
than  one  week  prior  to  the  day  of  sale,  and 
if  there  be  no  newspaper  published  in  such 
county  or  city,  such  notice  shall  be  pub- 
lished in  the  nearest  newspaper  thereto  in 
this  state:  Provided , that  nothing  herein 
contained  shall  be  construed  to  authorize 
the  giving  of  any  shorter  notice  than  that 
required  by  such  mortgage  or  deed  of  trust; 

Provided  further , that  where  the  property 
to  be  sold  lies  wholly  or  in  part  within  the 
corporate  limits  of  any  city  having  or  that 
may  hereafter  have  a population  of  fifty 
thousand  inhabitants  or  more,  then  the  no- 
tice provided  for  in  this  section  shall  be 
published  in  a daily  newspaper  in  such  city." 

Such  section,  which  was  Section  3464,  Laws  of  Missouri,  1943, 
p.  402,  had  the  same  provisions  insofar  as  publication  in  coun- 
ties and  cities  are  concerned  as  does  the  present  law  and  was,  of 
course,  in  effect  long  before  a portion  of  Kansas  City,  Missouri 
was  located  in  Clay  County,  Missouri. 

We  believe  the  obvious  intent  of  the  statute  as  originally 
enacted  was  to  require  the  publication  in  a daily  newspaper  in  a 
city  of  over  fifty  thousand  where  such  city  was  located  within  the 
county  itself.  Of  course,  where  a city  was  located  wholly  within 
a county,  such  publication  in  a daily  newspaper  published  within 
such  city  was  also  publication  in  a newspaper  published  in  the 
county . 

It  is  our  view,  therefore,  that  the  publication  required  by 
Section  443.32  of  Senate  Bill  No.  1125  must  be  made  in  a daily 
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newspaper  published  within  Kansas  City  and  also  in  a newspaper  pub- 
lished in  Clay  County  where  the  property  to  be  sold  lies  wholly  or 
in  part  within  the  corporate  limits  of  that  part  of  Kansas  City  lo- 
cated in  Clay  County.  We  believe  this  view  is  buttressed  by  the 
fact  that  almost  invariably,  mortgages  or  deeds  of  trust  contain 
the  provision  that  the  notices  of  sale  required  before  such  mort- 
gages or  deeds  of  trust  can  be  foreclosed  are  to  be  published  in  a 
newspaper  published  in  the  county  wherein  the  land  is  located. 

It  will  be  necessary  for  the  Legislature  to  amend  such  section 
before  it  can  be  held  that  publication  in  a newspaper  published  in 
a city  wherein  the  land  is  located,  but  not  published  in  the  county 
wherein  the  land  is  located,  is  sufficient. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  notice  required 
by  Section  443.32,  Senate  Bill  No.  1125  of  the  65th  General  Assem- 
bly, must  be  published  in  a daily  newspaper  published  in  Kansas 
City  and  in  a newspaper  published  in  Clay  County,  when  the  prop- 
erty to  be  sold  lies  wholly  or  in  part  within  that  part  of  the  cor- 
porate limits  of  Kansas  City  located  in  Clay  County,  Missouri. 

Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


PROSECUTING  ATTORNEYS: 
ELECTIONS : 


Candidate  for  office  of  prosecuting 
attorney  not  required  to  be  licensed 
attorney  to  be  eligible  for  nomination. 
County  Clerk  must  receive  said  candi- 
date’s declaration  and  place  his  name 
on  the  ballot. 


February  15,  1950. 


FILED  44 


Honorable  Claude  R.  Inglish 
Representative  from  Moniteau  County 
California,  Missouri 

Dear  Mr.  Inglish: 


We  have  your  recent  request  for  an  opinion  from  Uhis 
office.  Your  letter  of  request  is  as  follows: 


"in  our  county  we  have  a young  man  who 
desires  to  become  a candidate  for  Prosecuting 
Attorney  who  is  not  now  a member  of  the  Bar. 
He  has  been  a resident  of  the  county  for  more 
than  one  year  and  is  a qualified  voter.  He 
expects  to  graduate  from  the  Lav/  Department 
of  the  University  of  Missouri  in  June  of  this 
year,  and  he  expects  to  take  the  bar  examina- 
tion and  be  admitted  to  the  Bar  during  this 
year,  but  probably  after  the  August  primary. 

"Will  you  kindly  give  me  an  opinion  as  to 
whether  the  proposed  candidate  can  properly 
file  his  declaration  and  the  county  clerk 
should  receive  the  same  and  place  his  name  on 
the  ballot." 


Section  12934,  R.S.  Missouri,  1939*  describing  election  and 
qualifications  of  prosecuting  attorneys  is  as  follows: 

"At  the  general  election  to  be  held  in  this 
state  in  the  year  A.D.  1880,  and  every  two 
years  thereafter,  there  shall  be  elected  in 
each  county  of  this  state  a prosecuting 
attorney,  who  shall  be  a person  learned  in 
the  lav/,  duly  licensed  to  practice  as  an 
attorney  at  lav/  in  this  state,  and  enrolled 
as  such,  at  least  tv/enty-one  years  of  age, 
and  who  has  been  a bona  fide  resident  of 
the  county  in  v/hich  he  seeks  election  for 
twelve  months  next  preceding  the  date  of 
the  general  election  at  which  he  is  a candidate 
for  such  office  and  shall  hold  his  office  for 
tv/o  years,  and  until  his  successor  is  elected, 
commissioned  and  qualified. " 


Mr.  Inglish 
California,  Mo. 


You  will  note  that  the  statute  above  set  out  does  not 
provide,  in  express  terras,  when  the  candidate  must  possess  the 
Qualifications  contained  in  said  section.  It  merely  provides  that 
,Tthere  shall  be  elected  * * * a prosecuting  attorney,  who  shall  be 
a person  * * * duly  licensed  to  practice  law  in  this  state,  * * *." 
There  is  no  language  other  than  the  provision  for  residence  to  in- 
dicate whether  the  candidate  must  possess  said  qualifications  at 
the  time  of  nomination,  election,  commencement  of  the  tern,  or 
induction  into  office.  The  statute  merely  recites  that  on  the 
date  of  the  general  election  a prosecuting  attorney  shall  be  elected. 
Then  it  goes  on  to  detail  the  qualifications  which  the  prosecutor 
must  possess,  without  specifying  on  what,  or  by  what  date  said 
qualifications  must  be  possessed.  That  this  omission  is  not  unusual 
is  emphasized  by  the  following  quotations: 

42  Am.  Jur.  Sec.  39,  page  910: 

"The  courts  are  frequently  called  upon  to 
determine  the  question  as  to  when  the  conditions 
of  eligibility  to  office  must  exist,  whether  at 
the  time  of  election,  the  commencement  of  the 
term,  or  the  induction  into  office.  In  ascer- 
taining this  matter,  the  language  used  in  the 
constitutional  or  statutory  provision  declaring 
the  qualifications  is  to  be  considered.  It  may 
expressly  or  by  necessary  implication  specify 
the  time  when  the  required  eligibility  must 
exist.  Where  such  is  the  case,  there  can  be 
no  question  but  that  the  candidate  must  possess 
the  necessary  qualifications  at  that  time.  * * *" 

42  Am.  Jur.  Sec.  40,  page  9H: 

"If  the  Constitution  or  statutes  do  not  specify 
the  time  when  the  conditions  of  eligibility  must 
exist,  it  is  necessary  for  the  courts  to  have 
recourse  to  some  other  means  of  determining  the 
matter.  The  terms  employed  in  declaring  the 
qualifications  are  to  be  taken  into  consideration. 

And  since  these  are  necessarily  variant,  it  is  not 
strange  that  the  courts  have  reached  different  con- 
clusions. * * *" 

27  C.J.S.  page  375: 

"The  authorities  disagree  as  to  whether  eligibility 
for  the  office  of  prosecuting  attorney  should  be 
determined  as  of  the  time  of  election  or  as  of  the 
time  of  induction.  * * *" 
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"Time  to  which  eligibility  relates.  The  question 
whether  eligibility  to  hold  office  of  district  or 
prosecuting  attorney  has  reference  to  the  time  of 
election  to  the  office  or  to  that  of  induction  into 
office  is  the  subject  of  conflicting  decisions, 
some  statutes  being  construed  to  have  reference 
to  the  time  of  election  or  appointment,  while  others 
have  been  construed  to  refer  to  the  time  of  in- 
duction into  office.  * * *" 

The  courts  have  placed  various  interpretations  on  such  an 
omission.  The  following  cases  deal  with  the  question  of  the  time 
by  which  the  qualifications  must  be  possessed. 

Enge  v.  Cass,  148  N.W.  60J } l.c.  608: 

"*  * * we  shall  assume  that  by  necessary  im- 
plication, both  from  the  Constitution  and 
statutes,  no  person  is  competent  to  qualify 
and  enter  upon  the  discharge  of  his  duties  as 
state's  attorney  unless  he  is  first  duly  li- 
censed to  practice  as  an  attorney  and  counselor 
at  law  in  the  courts  of  this  state. 

"It  does  not  follow,  however,  that  he  must  have 
possessed  such  qualification  at  the  date  of  his 
election.  In  other  words,  if  at  such  time  he  was 
an  elector  of  the  county,  he  possessed  sufficient 
qualification  to  render  him  eligible  as  a candi- 
date at  the  election. " 

State  ex  rel.  Flynn  v.  Ellis,  98  P.  2d  879 > l.c.  882: 

"That  the  legal  qualifications  for  holding  public 
office  are  not  in  every  instance  required  to  be 
present  at  the  time  of  election,  is  seen  by  reading 
provisions  in  the  state  and  federal  Constitutions 
relating  to  senators,  representatives,  judges,  etc.; 
e.g.  section  3,  Article  I,  United  States  Constitution, 
U.S.C.A.:  'No  person  shall  be  a Senator  who  shall  not 
have  attained  to  the  Age  of  thirty  Years,  and  been  nine 
Years  a Citizen  of  the  United  States,  and  who  shall  not 
when  elected,  be  an  Inhabitant  of  that  State  for  which 
he  shall  be  chosen. ' 
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"in  22  R.C.L.,  section  43,  page  403,  we  find  this 
language:  ’The  courts  do  not  agree  as  to  the  time 

at  which  the  eligibility  or  qualification  of  a person 
for  public  office  must  be  determined.  The  question 
has  arisen  most  frequently  under  statutory  or  consti- 
tutional provisions  using  the  words  "eligible"  in 
connection  with  certain  qualifications  or  disquali- 
fications for  public  office.  One  line  of  authorities 
holds  that  the  time  of  election  is  the  proper  time  to 
test  whether  a person  is  qualified  or  eligible,  and 
that  it  is  immaterial  that  a person  then  disqualified 
removes  the  disqualification  before  actually  entering 
on  the  duties  of  the  office.  * * 

We  have  been  unable  to  find  any  case  in  which  the  instant 
question  was  directly  before  the  Courts  of  this  State.  The 
Supreme  Court  of  Missouri,  in  State  v.  Sanderson,  280  Mo.  258, 
briefly  touched  on  the  question  but  was  not  called  upon  to 
decide  it. 

An  exhaustive  review  of  the  authorities  from  other  states 
reveals,  as  stated  heretofore,  a definite  division  of  opinion  as 
to  whether  the  statutes  have  reference  to  eligibility  at  the 
date  of  election,  or  at  the  time  of  taking  office.  We  have, 
however,  found  not  one  case  which  even  suggests  that  the  statu- 
tory requirements  for  eligibility  to  office,  such  as  the  one 
with  which  we  are  here  dealing,  must  be  met  before  the  election. 

Since  no  authorities  state  that  a candidate  must,  in  the 
absence  of  a specific  and  express  statute  to  the  contrary,  possess 
such  qualifications  before  the  date  of  his  election,  we  are  led 
to  the  conclusion  that  a candidate  for  the  office  of  prosecuting 
attorney  need  not  be  a licensed  member  of  the  Bar  before  the  date 
of  his  election. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a candidate  for  the 
office  of  prosecuting  attorney  need  not  be  a duly  licensed 
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attorney  in  order  to  file  his  declaration  of  candidacy,  nor  to 
be  eligible  for  nomination.  The  County  Clerk  must  receive 
said  declaration  and  place  the  candidate’s  name  on  the  ballot. 


Respectfully  submitted. 


H.  JACKSON  DANIEL 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 

Attorney  General 


HJD:cg 


PUBLIC  RECORDS: 
DIVISION  OF 
INDUSTRIAL  INSPECTION: 


Individual  statistical  reports  filed  with 
Division  of  Industrial  Inspection  are 
public  records  subject  to  inspection  by 
those  parties  showing  an  interest  therein. 
Inspection  reports  made  by  Division  not 
subject  to  inspection. 


March  10,  1950 


Honorable  Lon  N.  Irwin 
Director 

Division  of  Industrial  Inspection 
Department  of  Labor  and  Industrial  Relations 
Jefferson  City,  Missouri 


Dear  Mr.  Irwin: 


This  department  is  in  receipt  of  your- recent  request  for 
an  official  opinion.  This  request  is  as  follows: 

"The  Division  of  Industrial  Inspection  of  the 
Department  of  Labor  and  Industrial  Relations 
would  like  an  opinion  on  whether  or  not  this 
Division  has  the  right  to  refuse  to  give  in- 
formation in  regard  to  the  individual  statis- 
tical reoorts  that  are  made  to  this  Division. 
Employers  are  required  to  fill  out  these  forms 
and  return  them  to  the  Industrial  Inspection 
Division  under  penalty  of  Section  13135*  Laws 
of  1929.  We  have  been  requested  to  furnish  this 
information  on  several  occasions  but  we  have  not 
given  out  information  of  this  kind  to  any  com- 
petitors in  the  various  businesses  in  which  they 
may  be  engaged. 

"We  have  had  inquires  on  our  inspection  sheets 
to  tell  them  whether  or  not  the  condition  was 
good  or  bad  at  the  last  inspection  of  the  plants 
that  were  inspected.  In  court  tests  against  the 
Workmen* b Compensation  information  may  be  damaging 
to  either  side  in  the  court  contests  and  we  do  not 
put  out  this  information,  only  through  court  action 
for  the  forms  to  be  brought  to  the  courts  for  evi- 
dence. 

"As  our  statistical  reooits  are  r.-celved  incividually 
our  reports  are  made  anc  broken  down  in  the  various 
divisions  by  the  counties  and  totaled  by  the  state. 

..e  do  not  print  any  information  in  regard  to  the 
statistical  report  of  any  individual  manufacturer. 
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"I  would  appreciate  very  much  an  opinion  from 
your  office.  I am  enclosing  copies  of  statistical 
forms  and  the  book  for  the  State  statistical  re- 
port for  the  Division  of  Industrial  Inspection," 

The  63rd  General  Assembly  created  and  established  the  Depart- 
ment of  Labor  and  Industrial  Relations,  said  department  to  be  under 
the  control,  management  and  supervision  of  the  Industrial  Commission 
of  Missouri  (Section  1,  Lavs  Missouri,  1945 , page  1102),  There  was 
also  created  a Division  of  Industrial  Inspection  of  the  Department 
of  Labor  and  Industrial  Relations,  with  a director  thereof,  which 
director  "shall  perform  all  duties  and  have  all  the  power  and  re- 
sponsibilities imposed  and  conferred  upon  the  Commissioner  of  Labor 
and  Industrial  Inspection,  except  as  otherwise  provided  by  law" 
(Section  12(c),  Laws  Missouri,  1945,  page  1106), 

Section  10154,  Laws  Missouri,  1945,  pa&e  1100,  reads: 

"The  Industrial  Commission  of  Missouri,  with 
the  assistance  of  the  director  of  the  division 
of  industrial  inspection  of  the  department  of 
labor  and  industrial  relations  shall,  on  or 
before  the  first  day  of  February  of  each  year, 
present  a report  in  writing  to  the  Governor, 
which  shall  contain  statistical  details  re- 
lating to  the  operation  of  the  division  under 
Chapter  68  of  the  Revised  Statutes  of  Missouri, 

1939.  including  such  information  as  is  con- 
templated by  Section  10153  thereof." 

Section  10153,  R.  S.  Mo.  1939,  provides: 

"The  object  of  this  department  shall  be  to 
collect,  assort,  systematize  and  present  an 
annual  report  to  the  governor,  to  be  by  him 
transmitted  biennially  to  the  general  assembly, 
statistical  details  and  information  relating 
to  all  departments  of  labor  in  the  state, 
especially  in  its  relations  to  the  commercial, 

Industrial,  social,  educational  and  sanitary 
conditions  of  the  laboring  classes  and  to  the 
permanent  prosperity  of  the  productive  industries 
of  the  state. 

Section  10159,  R.  5.  Mo.  1939,  provides: 

"It  shall  be  the  duty  of  every  owner,  operator 
or  lesse  of  any  factory,  foundry  or  machine 
shop  or  other  manufacturing  establishment  doing 
business  within  this  state  to  report  annually, 
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on  or  before  the  first  day  of  March,  to  the 
commissioner  of  labor  and  industrial  inspection, 
the  name  of  firm,  or  corporation  and  the  number 
of  members,  male  and  female,  constituting  the 
same;  where  located j capital  Invested  in  grounds, 
building  and  machinery;  class  and  value  of  goods 
manufactured ; aggregate  value  of  raw  material  used; 
total  number  of  days  in  operation;  amount  paid 
yearly  for  rent,  tax  and  insurance;  total  amount 
paid  in  wages;  total  number  of  employees,  male 
and  female;  number  engaged  in  clerical  and  manual 
labor,  with  detailed  classification  of  the  number 
and  sex  of  employees  engaged  in  each  class,  and 
average  daily  wages  paid  to  each.” 

Section  10160,  R.  S.  Mo.  1939: 

"The  commissioner  of  labor  and  industrial 
inspection  is  hereby  authorised  to  furnish  suitable 
blanks  to  the  owner,  operator,  manager  or  lessee 
of  any  factory,  workshop,  elevator,  foundry,  machine 
shop  or  any  other  manufacturing  establishment,  to 
enable  said  owner,  operator,  manager  or  lessee  to 
intelligently  comply  with  the  provisions  of  section 
10159  of  this  article;  and  any  such  owner,  operator, 
manager  or  lessee  who  shall  neglect  or  refuse  to 
comply  with  the  provisions  of  this  article,  or  who 
shall  untruthfully  answer  any  question  or  questions 
put  to  him  by  the  commissioner,  in  a circular  or 
otherwise,  in  furtherance  of  the  provisions  of 
sections  10158  and  10159  shall  be  deemed  guilty  of 
a misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  a fine  of  not  less  than  one  hundred 
dollars  nor  more  than  two  hundred  dollars. 

Pursuant  to  Section  10160,  supra,  a form  labeled  "Census  of 
Manufacturing  and  Wage  Schedule",  (copy -attached) , is  furnished  by 
the  Division  of  Industrial  Inspection  to  such  persona  as  are  named 
in  Section  10159,  supra,  with  blank  spaces  in  which  such  information 
as  is  required  by  said  Section  10159  is  to  be  written.  When  these 
completed  forms  are  returned  to  the  Division  of  Industrial  Inspection, 
they  furnish  the  data  from  which  is  obtained  such  statistical  infor- 
mation as  the  Division  is  required  to  prepare.  Your  first  question 
is  whether  or  not  the  Division  of  Industrial  Inspection  has  the  right 
to  refuse  to  give  or  allow  to  be  obtained  any  information  contained 
in  any  individual  report  made  to  the  Division  pursuant  to  the  above 
statutes. 
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In  the  case  of  State  ex  rel.  v.  Henderson,  169  S.W.  (2d) 

389,  350  Mo.  963.  the  Supreme  Court  of  Missouri  defined  a public 
record  at  l.c.  392  as  follows: 

"In  all  instances  where,  by  law  or  regulation, 
a document  is  required  to  be  filed  in  a public 
office,  it  ia  a public  record  and  the  public 
has  a right  to  inspect  it.  $3  Corpus  Juris, 

Section  1,  Pages  604  and  605 ( Clement  v.  Graham, 

73  Vt.  290,  63  A.  146.  Ann.  Cas.  1913S,  1203: 

Robison  v.  Fiahback,  175  Ind.  132,  93  M.E.  660, 

L.R.A.  1917B,  1179,  Ann.  Cas.  1913B,  1271*  State 
ex  rel.  Eggers  v.  Brown,  345  Mo.  43$,  134  S.W. 

2d  23. • 

It  is  specifically  provided  by  statute  that  the  reports  in 
question  be  made  to  the  Division  of  Industrial  Inspection.  There 
is  no  statutory  provision  which  might  take  them  out  of  the  operation 
of  the  rule  laid  down  in  State  ex  rel.  v.  Henderson.  It  must  be 
concluded  that  these  reports  have  the  status  of  public  records. 

The  fact  that  these  reports  constitute  questionnaries  from 
which  data  is  obtained  to  prepare  the  statistical  report  provided 
for  by  Section  10153,  supra,  does  not  affect  this  conclusion.  It 
was  held  in  the  case  of  People  v.  Peck,  34  N.E.  347,  133,  N.Y.  386, 

20  L#R.A.  3^1,  in  which  the  commissioner  of  statistics  of  labor  was 
criminally  tried  for  the  destruction  of  reports  similar  in  nature 
to  those  here  under  consideration,  that  though  a public  officer 
has  prepared  a report  based  on  questionnaires  filed  in  this  office, 
the  questionnaries  do  not  thereby  lose  their  character  as  public 
documents. 

Now  that  it  has  been  concluded  that  these  reports  constitute 
public  records,  there  remains  the  question  of  whether  or  not  they 
are  subject  to  inspection,  and  by  whom.  At  the  top  of  these  blank 
forms  we  find  the  following: 

"NOTICE:  The  information  requested  in  this  report 
has  nothing  to  do  with  your  income  tax  or  sales 
tax,  and  is  handled  as  confidential  information 
by  this  Division  for  statistical  purposes  only." 

We  feel  that  thi6  "Notice"  is  of  no  legal  effect  whatsoever. 

Either  the  forms  provided  for  and  filed  pursuant  to  the  above 
statutes,  by  their  very  nature,  constitute  public  records  subject  to 
inspection,  or  they  do  not.  If  they  are  such  as  are  subject  to  inspec- 
tion, this  "Notice,"  whether  provided  for  by  a rule,  regulation  or  mere 
stipulation  of  the  Division,  would  be  of  no  avail  as  the  Division  would 
be  without  authority  to  change  thu  legal  nature  of  these  forms  unless 
specifically  authorized  by  statute  to  do  so.  And  there  is  no  statute 
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authorising  such  rule  or  regulation.  v*e  quote  from  the  case  of 
People  v.  Peck,  supra,  at  l.c.  351 : 

"*  * these  papers  contained  material  and 
pertinent  information  collected  under  the  act, 
and  for  the  purposes  contemplated  by  the  act, 
then  the  indictment  could  not  be  defended  on 
the  ground  that  the  papers  were  the  private 
papers  of  the  persons  sending  them  to  the 
commissioner,  or  that  the  information  thus 
communicated  was  confidentially  disclosed.  The 
statute  makes  it  the  duty  of  the  commissioner 
to  procure  the  information,  and  makes  it  the 
duty  of  the  persons  designated  to  give  it,  and 
when  the  information  is  given  it  becomes  public, 
and  is  for  a public  purpose,  and  no  stipulation 
or  promise  on  the  part  of  the  commissioner  can 
give  it  any  other  character." 

There  is  no  statutory  authority  regarding  the  question  of  who 
may  inspect  the  public  records  of  the  Division  of  Industrial  Inspection. 
Under  Section  645,  R.  S.  Mo.  1939,  the  common  law  remains  in  force  in 
the  State  of  Missouri  unless  repugnant  to  the  Constitution  of  the 
United  States,  or  the  Constitution  or  legislative  acts  of  this  State. 

We  find  the  common  law  rule  relative  to  who  may  inspect  public  records 
stated  in  45  Am.  Jur.,  Records  and  Recording  Laws,  paragraph  17, 
page  427,  as  follows  : 

"There  is  authority  to  the  effect  that  according 
to  the  English  common  law  there  is  no  right  in  all 
persons  to  inspect  public  documents  or  records. 

It  is,  however,  to  be  noted  that  the  English  courts 
have  seldom  been  called  upon  to  enforce  a private 
individual’s  right  to  inspect  public  documents  and 
records  except  where  the  inspection  was  desired  to 
secure  evidence  in  a pending  or  prospective  suit. 

Accordingly,  there  was  formulated  the  following 
common- law  doctrine:  Every  person  is  entitled  to 
the  inspection,  either  personally  or  by  his  agent, 
of  public  records,  including  legislative,  executive, 
and  judicial  records,  provided  he  has  an  interest 
therein  which  is  such  as  would  enable  him  to  maintain 
or  defend  an  action  for  which  the  document  or  record 
sought  can  furnish  evidence  or  necessary  information. 

This  rule,  it  is  said,  is  not  so  much  a denial  of  the 
right  of  every  citizen  to  inspect  the  public  records 
and  documents  as  a Declaration  of  the  interest  which 
a private  individual  must  have  to  avail  himself  of 
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the  extraordinary  writ  of  mandamus  to  enforce 
hie  right.  In  theory  the  right  is  absolute,  yet  in 
practice  it  is  so  limited  by  the  remedy  necessary 
for  its  enforcement  that  it  can  be  denominated  only 
a 'qualified  right. T The  existence  of  a suit  is 
not,  however,  a sine  qua  non  for  the  exercise  of 
the  right.* 

We  therefore  see  that  the  common  law  right  to  inspect  publio 
records  is  not  an  unqualified  right,  but  that  it  in  limited  to  those 
individuals  who  may  maintain  mandamus  to  enforce  the  right.  As  to 
who  may  invoke  mandamus,  we  quote  from  the  case  of  Clement  v.  Graham, 
63  A.  146,  78  Vt.  290,  (cited  in  State  ex  rel.  v.  Henderson,  supra), 
where  the  court  at  l.o.  155  stated: 

4 4 we  think  the  true  rule,  however,  is  that 
stated  by  Kir.  High  in  his  work  above  cited.  Sec. 

431.  He  says:  'A  distinction  is  taken  between 
the  cases  where  the  extraordinary  aid  of  a man- 
damus is  invoked  merely  for  the  purpose  of  en- 
forcing or  protecting  a private  right,  uncon- 
nected with  the  public  interest,  anc  cases  where 
the  purpose  of  the  application  is  the  enforcement 
of  a purely  public  right,  where  the  people  at 
large  are  the  real  party  in  interest.  And,  while 
the  authorities  are  somewhat  conflicting,  yet  the 
decided  weight  of  authority  supports  the  proposition 
that,  where  the  relief  is  sought  merely  for  the 
protection  of  private  rights,  the  relator  must  show 
some  personal  or  special  interest  in  the  subject- 
matter,  since  he  is  regarded  as  the  real  party  in 
interest,  and  his  right  must  clearly  appear.  Upon 
the  other  hand,  when  the  question  is  one  of  public 
right  and  the  object  of  the  mandamus  is  to  procure 
the  enforcement  of  a publio  duty,  the  people  are 
regarded  as  the  real  party  in  interest,  and  the 
relator  at  whose  instigation  the  proceedings  are 
instituted  need  not  show  that  he  has  any  legal  or 
special  interest  in  the  result,  it  being  sufficient 
to  show  that  he  is  a citisen  and  as  such  interested 
in  the  execution  of  the  laws.'" 

It  is  certainly  not  the  enforcement  of  a common  or  public  right 
which  prompts  competitors  of  individuals  filing  forms  with  the 
Division  of  Industrial  Inspection  to  inspect  such  forms.  They  would 
be  precluded  from  inspecting  such  records  as  citizens  and  taxpayers 
interested  in  the  enforcement  of  a public  right.  Nor  do  we  feel 
that  a competitor  has  such  a tangible  ana  direct  interest  in  these 
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records  as  would  permit  inspection.  It  is  merely  idle  curiosity 
that  competitors  of  the  individuals  filing  these  forms  wish  to 
satisfy  when  they  seek  to  inspect  these  records.  And  we  do  not 
deem  them  to  have  for  this  reason  sufficient  interest  in  these 
records  as  would  justify  thoir  access  to  inspection  of  same.  It 
is  therefore  our  opinion  that  the  records  filed  with  the  Division 
of  Industrial  Inspection  pursuant  to  Section  10159  are  public  records 
subject  to  inspection  by  individuals  having  an  interest  in  same. 
However,  competitors  of  parties  who  have  filed  such  reports  who 
merely  wish  to  inspect  same  out  of  idle  curiosity  do  not  possess 
such  an  interest.  They  do  not  have  the  clear  legal  right  which 
would  permit  invoking  mandamus  to  inforce  same. 

The  other  question  presented  in  your  opinion  request  is  whether 
or  not  information  regarding  the  condition  of  plants  inspected  by 
the  Division  should  be  divulged  upon  request  for  same. 

Section  10179,  H.  5.  Mo.  1939,  reads  in  part: 

* *It  shall  be  the  duty  of  the  commissioner, 
his  assistants  or  deputy  inspectors,  to  make 
not  less  than  two  inspections  during  each  year  of 
all  factories,  warehouses,  office  builuings,  freight 
depots,  machine  shops,  garages,  laundries,  tenement 
workshops,  bake  shops,  restaurants,  bowling  alleys, 
pool  halls,  theaters,  concert  halls,  moving  picture 
houses,  or  places  of  public  amusement f and  all  other 
manufacturing,  mechanical  and  mercantile  establish- 
ments and  workshops.  The  last  inspection  shall  be 
completed  on  or  before  the  first  day  of  October  of 
each  year,  and  the  commissioner  snail  enforce  all 
laws  relating  to  the  inspection  of  the  establish 
mente  enumerated  heretofore  in  this  section,  and 
prosecute  all  persons  for  violating  the  same,  * * *" 

(Underscoring  ours.) 

Section  10174,  Laws  Missouri,  1947,  Volume  I,  page  356,  and 
Sections  10222,  10233,  10251  and  10259,  R-  S.  Mo.  1939,  confers  upon 
the  Commissioner  of  Labor  and  Industrial  Inspection  the  duty  of  making 
the  inspections  provided  for  by  the  various  articles  of  Chapter  6H 
relating  to  inspection  and  health  and  safety  of  employees  and  also 
provides  them  with  the  authority  to  prosecute  for  violations  of 
the  provisions  thereof.  Violations  of  these  provisions  are  mace 
misdemeanors  by  the  statutes  and  penalties  provided  therefor. 

These  powers  and  duties  now  rest  in  the  Division  of  Industrial 
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Inspection  and  the  director  of  said  division.  Pursuant  to  these 
statutes  inspections  are  made  and  inspection  sheets  filled  out 
with  the  results  of  the  inspections.  Assuming  such  reports  to  be 
public  records,  we  feel  that  they  are  not  subject  to  inspection. 

The  division  in  enforcing  the  inspection  laws  of  the  state 
acts  as  a law-enforcing  agency.  Its  inspection  records,  though 
they  may  be  of  a public  nature,  are  the  result  of  inspections 
made  for  the  purpose  of  ascertaining  violations  of  law  and  the 
subsequent  prosecution  of  such  offenses.  Such  records  have  been 
held  to  be  secret  and  not  subject  to  inspection;  Lee  v.  Beach  Pub. 
Co.,  173  So.  440,  127  Fla.  600;  Re  Egan,  9$  H.E.  467,  205  N.  Y.  147, 
Runyon  v.  Board  of  Prison  Terms  and  Paroles,  79  P.  (2d)  101,  26 
Cal.  App.  (2d)  183.  In  Lee  v.  Beach  Pub.  Co.,  supra,  there  was  a 
city  ordinance  providing  that  all  records  of  the  city  be  open  for 
inspection,  yet  the  court  held  at  l.c.  442,  that: 

"The  appellant  contends  that  there  are 
certain  records  in  the  police  department  of 
a city  which  must  be  kept  secret  and  free 
from  common  inspection  as  a matter  of  public 
policy.  This  is  true.  The  rule  as  stated  in 
23  R.C.L.  161,  is  as  follows: 

n,The  right  to  inspection  does  not  extend 
to  all  public  records  and  documents  for 
public  policy  demands  that  some  of  them, 
although  of  a public  nature,  must  be  kept 
secret  and  free  from  common  inspection, 
such  for  example,  as  diplomatic  correspondence 
and  letters  and  dispatches  in  the  detective 
police  service  or  otherwise  relating  to  the 
apprehension  and  prosecution  of  criminals. ,n 

It  is  therefore  our  conclusion  that  since  the  inspection  records 
are  made  in  the  enforcement  of  the  inspection  laws  and  since  they  are 
instrumental  in  the  prosecution  of  violators  of  such  laws,  they  fall 
within  that  class  of  records  which  the  case  of  Lee  v.  Beach  Pub.  Co. 
holds  that  public  policy  demands  that  they  be  kept  free  from  common 
inspection. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the  indi 
vidual  statistical  reports  filed  with  the  Divi: ion  of  Industrial 
Inspection  pursuant  to  Section  10159,  C.  Ko . 1939,  are  public 
records  subject  to  inspection  by  those  persons  having  an  interest 
therein.  However,  competitors  of  those  individuals  filing  such 
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forms  who  wish  to  inspect  these  records  merely  out  of  icle  curiosity 
do  not  possess  such  an  interest  as  will  permit  inspection. 

It  is  further  the  opinion  of  this  department  that  the  inspection 
reports  made  by  the  Division  of  Industrial  Inspection  are  of  that 
class  of  records  that  public  policy  demands  be  kept  free  from  in- 
spection. 


Respectfully  submitted, 


RICHARD  H.  VOSS 
Assistant .Attorney  General 


APPROVED: 


j:  E7  TkYim 

Attorney 
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TAXATION: 


SALES  FOR  DELINQUENT  TAXES: 


April 


• 

Honorable  David  E.  Impey 
Prosecuting  Attorney 
Texas  County 
Houston,  Kiosouri 

Dear  Sir: 

This  Is  to  aclcnowled,  o 
questing  a legal  opinion  of 
as  follows: 

"The  County  Court 
with  several  cases  involving  the  right  to 
overplus  from  tax  sales  under  the  Jones- 
hunger  act.  I therefore  request  your 
opinion  upon  the  following  question: 

"Is  the  grantee  in  a deed,  made  by  one  who 
wa  8 record  owner  of  the  lands  purported  to 
be  conveyed  by  that  dead  at  the  time  of  the 
prior  sale  for  taxes  mder  the  Jones-Kunger 
act,  entitled  to  the  overplus  arising  from 
such  prior  tax  sale? 

"Are  the  rights  to  such  overplus  affected  by 

(a)  whether  such  subsequent  deed  Is  a quit- 

claim deed  or  a general  warranty  deed?  and, 

(b)  whether  such  deed  ia  adc  before  or  after 

the  period  within  which  redemption  from 
auch  tax  sale  mi  ht  be  had." 

Section  11132,  Laws  of  19i^5>,  pa  e lCSO,  reada  in  part  as 
f ollow8 : 

"Where  such  sale  is  ;uade,  the  purchaser  at 
such  sale  shall  1:  ..lodiatoly  pay  the  amount 
of  his  bid  to  the  collector,  who  snail  pay 
the  surplus,  if  any,  to  t 0 person  entitled 
thereto;  or  if  he  has  doubt,  or  a dispute 


Surplus  from  general  tax  sale  of  lands 
after  payment  of  delinquent  taxes,  < 
interest,  penalty  and  costs  should  be 
paid  to  owner  of  lands  at  time  of  tax 
sale  and  not  to  grantee  of  deed  from  such 
owner  subsequent  to  such  tax  saTe  where 
deed  purports  to  convey  grantor's  interest 
in  said  lands  and  no  reference  is  made  «T 
right  to  surplus. 

19,  1950 


receipt  of  your  recent  letter  re- 
this  department.  Said  request  reads 


of  this  county  ia  faced 


arises  as  to  the  proper  person,  the  sar.ie 
shall  be  nald  Into  the  county  treasury  to 
be  held  for  the  u^e  and  benefit  of  the 
person  entitled  thereto.  * * *" 

« 

In  the  case  of  Holly  vs.  Rolwing,  230  Ko.  Ann.  33,  the 
right  to  a surplus  arising  from  a general  tax  sale  under  a 
statute  which  has  since  been  repealed,  (but  similar  In  effect  to 
Section  11132,  supra)  was  involved.  The  court  held  that  the 
surplus  arising  fron  such  sale  belonged  to  the  owner  at  the  time 
of  the  sale  and  not  to  a levee  district  which  claimed  it  was 
entitled  to  the  fund  as  the  holder  of  a junior  lien  on  the  lands 
at  the  time  of  the  tax  sale.  The  opinion  of  the  court  indicated 
that  the  surplus  partook  of  the  nature  of  personal  property  and 
not  realty  as  contended  by  the  levee  district,  and  that  the  dis- 
trict had  no  lien  on  the  surplus  to  the  extent  of  the  amount 
owed  to  it  by  the  owner  of  the  lands.  In  discussing  this  matter, 
the  court  said  in  l.c. 

"As  we  reed  the  statute  with  reference  to 
collection  of  delinquent  levee  taxes  we  find 
no  provision  that  would  authorise  such  an 
action  as  herein  brought  that  would  establish 
a lien  upon  the  surplus  money  left  after  a 
sale  by  the  State  for  the  collection  of  general 
taxes.  Nor  do  we  find  any  authority  by  the 
courts  of  this  State  that  would  authorise  our 
ao  holding. 

* * there  is  no  provision  in  the  statute 
giving  the  drains  e or  levee  districts  the 
right  to  follow  the  surplus  derived  from  a 
sale  under  a procedure  to  collect  general  taxes. 

In  view  of  the  provisions  of  Section  11132,  eupra,  and  the 
ruling  announced  in  the  above  cited  case,  the  answer  to  your  first 
innuiry  will  be  that  the  owner  of  the  lands  at  the  time  of  the 
delinquent  tax  sale  is  entitled  to  the  surplus  arising  from  such 
sale,  rather  than  a grantee  in  a deed  from  such  owner  where  the 
deed  was  made  subsequently  to  the  tax  sale. 

You  make  the  further  inquiry:  "Are  the  rights  to  such  over- 
plus affected  by  (a)  whether  such  subsequent  deed  la  a quitclaim 
deed  or  a eneral  warranty  deed,  and  (b)  whether  such  deed  ia  made 
before  or  after  the  period  within  which  redemption  from  such  tax 
aale  might  be  hadt" 

In  the  Rolwing  case,  supra,  it  was  Inulcated  that  the  right 
to  a tax  surplus  was  personal  property,  and  did  not  partake  of  the 
nature  of  realty,  and  that  such  right  to  the  tax  surplus  was  In 
the  owner  of  the  land  at  the  time  of  the  tax  sale.  In  view  of  the 


ruling  in  this  case,  the  right  to  the  tax  surplus  being  personalty, 
neither  a quitclaim  deed  nor  a warranty  deed  would  operate  as  an 
assignment  of  the  surplus  funds  arising  from  the  sale  of  real 
estate  for  taxes.  The  right  of  the  owner  of  the  land  at  the  time 
of  the  sale  to  the  surplus  would  not  be  affected  by  any  subsequent 
conveyance. 

Your  last  inquiry  found  in  subsection  (c)  is  stated;  "Are 
the  rights  to  such  overplus  affected  by  whether  such  deed  is  made 
before  or  after  the  period  within  .;hich  redemption  from  such  tax 
sale  might  be  hadt” 

Section  11130*  Mo*  3.S.A.  1939*  provides  In  part  as  follows: 

"ihonevep  any  lands  have  beon  or  shall  hereafter 
be  offered  for  sale  for  delinquent  taxes,  interest, 
penalty  and  costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years  and  no  person 
shall  have  bid  therefor  a sum  equal  to  the  de- 
linquent taxes  thereon,  interest,  penalty  and 
costs  provided  by  law,  then  such  county  collector 
shall  at  the  next  regular  tax  sale  of  lands  for 
delinquent  taxes,  sell  sarse  to  the  highest  bidder, 
and  there  shall  be  no  period  of  redemption  from 
such  sales.  Wo  certificate  of  purchase  shall  issue 
as  to  such  sales  but  the  purchaser  at  such  sales 
shall  be  entitled  to  the  immediate  Issuance  and 
delivery  of  a collector^  deed.*  » *" 

It  appears  that  the  effect  of  this  section  is  that  the  sum  bid 
for  lands  sold  for  taxes  at  the  first  or  second  offering  shall  be 
the  amount  of  the  delinquent  taxes.  Interest,  penalty  and  costs  oro- 
vided  by  law.  Since  no  provision  is  mads  for  a surplus  over  the 
actual  amount  due,  it  appears  to  be  the  Intention  of  the  framers  of 
this  section  of  the  Jones-Mun,  er  Act  that  there  should  be  no  surplus. 
Properly  a surplus  can  arise  only  at  the  sale  of  land  which  has  been 
advertised  for  three  times,  commonly  referred  to  as  a "third  time 
sale"  where  there  is  no  period  of  redemption.  Such  was  the  situation 
in  the  Reiving  case,  230  to.  App.  33*  heretofore  cited  as  holding 
that  the  surplus  was  oersonal  property. 

Your  latter  indicates,  and  it  is  learned,  that  in  some  counties 
land  advertieed  for  the  first  or  second  time  has  beon  sold  to  the 
highest  bidder,  thus  creating  a surplus  in  excess  of  the  amount 
necessary  tu  pay  taxes,  interest  and  costs,  while  such  a sale  is 
not  contemplated  or  authorized  by  the  statute,  the  surplus  arising 
from  such  a sale  certe inly  would  be  personal  property  of  the  owner 
of  the  real  estate  at  the  time  of  sale  and  not  affected  by  any  sub- 
sequent conveyance  of  the  real  estate. 
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It  Is  assumed  and  your  Inquiry  indicates  that  the  dead  la 
In  usual  form  and  purports  to  convey  only  real  estate  and  does 
not  purport  to  assign  the  sumlus  arising  from  the  sale. 

Conclusion 

It  is,  therefore,  the  oninion  of  this  department  that  the 
owner  of  the  land  at  the  time  of  sale  and  not  his  grantee  in  a 
deed  purporting  to  convey  the  land  at  a time  subsequent  to  the 
sale  of  such  land  for  delinquent  taxes,  interest,  penalty  and  costs 
is  entitled  to  the  surplus  arising  from  such  sale,  such  surplus  being 
personal  property  and  not  constituting  any  right,  title  or  interest 
in  the  land  described  in  the  deed. 

es^ectfully  submitted. 


PAUL  N.  CHIT WOOD, 

Assistant  Attorney  General 


PRC:  run 


LIQUOR  LICENSE 


One  who  obtains  license  which  pennies  intoxicating 
liquor  to  be  consumed  on  his  premises  is  subject 
to  pay  fee  fixed  by  county  court  within  limits  fixed 
by  law,  and  may  be  prosecuted  for  failure  to  do  so. 


u anuary 


Mono, able  0. 
Prosecuting 
fontgoncry  County 
bontgo- '.cry  City, 


Jcnnin  *s 


ttorncy 


'*  os  our  I 


j o or 


u: 


. is  department  is  in  receipt  of  your  recent  request 
of_ iciul  o inion  uoon  the  following: 


in 


'’Request  advice  as  to  whether  or  noc  County 
‘Courts  in  Counties  of  tho  Third  Class  may 
require  persons  who  hold  a license  under 
uec.  q.o^c>a  • - • ho.  , Lavs  0-  No.  1 
p.  1033*  (commonly  called  'set-^qj  Liaons- _ * ) , 
to  pay  a license  foe  into  the  County  Treasury. 

"So  tion  1^90—  0.  3 Mo  ...  states  in  part:  'In 
addition  to  the  permit  fees  and  license  fees 
and  inspection  fees  by  this  act  required  to 
be  paid  into  the  dtatc  Treasury  every  holder 
of  a permit  cr  license  authorised  by  this 
act  shall  pay  into  the  county  trcu.su ry  of  the 
county  vhehein  the  premises  described  and 
covered  by  such  permit  or  license  are  located, 
v a fee  in  such  sum  (not  in  excess  of  tho 

amount  by  this  act  required  to  be  paid  into  the 
state  treasury  for  such  state  permit  cr  license) 
as  the  county  court  ■»  * -h shall  by  order  of 
record  detc.rn.ine,  o ' 


"I  am  unable  to  find  anythin*  in  said  dec. 
gC 9s a that  prevents  dec.  I..90IL  from  applying. 

"further,  if  the  county  court  .as  sue  . authority 
will  the  provisions  of  he.  L.c;33»  N.  bo  ..  apply 
for  failure  to  pay  sue.,  county  license  fee?" 

The  pertinent  part  of  Laws  of  Missouri,  19'-h»  age  10l_2, 
(section  L, 395a  ), state s : 


on. 


Jcnnin  s 


"It  shall  be  unlawful  for  -n y person  operating 
airy  premise s where  fool,  beverages  or  entertain- 


:cnt  arc  sold  or 
Iocs  not  . orsess  a license  for  the  s~le  of 
in  tonic,  tiny  li  ;r;r,  to  _ emit  the  drinking  or 
consumption  of  intoxicating  li  -uor  in,  on  or 
-bout  said,  premises  between  ten  o'clock 
-lie  sir:  o’clock  . •!'.  the  following  day  without 
having  a license  as  in  this  section  provided. 


v r evince  . cr  corrv>ensati on,  vno 


"..p? lication  for  such  license  shall  be  -.mde  to 
the  Supervisor  of  Liquor  Control  on  forms  to  be 
prescribed  by  him,  describing  the  premises  to  be 
licensed  and  giving  all  other  re  asonable  infor- 


mation require a by  the  f 


fhe  license  shall 


be  issued  upon  the  payment  of  oho  foe  required 
herein.  ..  licence  shall  be  required  for  each 
sepurato  premises  and  shall  expire  on  the  3Cth 
day  of  June  next  succeeding  the  date  of  such 
license.  The  license  fee  shall  be  p60. 00  per 
year  -nd  the  applicant  snail  pay  ,.p.00  for 
each  month  or  ..art  thereof  remaining  from  the 
uate  of  the  license  to  the  next  succeeding  1st 
of  July.  ..ppli  ations  for  renewals  of  licenses 
shall  be  filed  on  cr  before  the  1st  cf  hay  of 
each  qwar. 


"The  drinking  or  consumption  of  intoxicating  liquor 
snail  not  be  permitted  "in,  u_  on  sr  about  the  licensed 
q re  raises  by  any  person  under  twenty-one  years  of 
age,  or  by  any  other  arson  between  the  hours  of 
1:30  and  6:00  on  any  week  day,  ^nd  between 

the  hours  of  12  o’clock  midnight  ^aturday  and 
12  o’clock  midnight  Sunday,  cr  on  the  day  of  any 
general,  special,  cr  primary  olecticn  in  t -is 
state,  or*  upon  any  county,  township,  city,  town, 
or  municipal  election  day  during  the  hours  the 
polls  arc  legally  open.  Licenses  issued  hereunder 
shall  be  conditioned  upon  the  observance  cf 
the  provisions  of  this  .-.ct  and  the  regulations 
promulgated  thereunder  governing  the  conduct  of 
premises  licensed  for  the  sale  of  intoxicating 
liquor  by  the  drink.  The  provision  of  this 
section  regulating  the  drinking  or  consumption 
of  intoxicating  liquor  between  certain  hours 
and  on  election  day  and  Sunday  shall  apply  to 
premises  licensed  under  this  ...ct  to  sell  intoxi- 
cating liquor  by  the  drink.  In  any  incorporated 
city  having  a population  of  more  than  twenty 
thousand  (20,0*00)  inhabitants,  the  T»o-rd  of 
aldermen,  City  0c  rncil,  or  other  proper  authorities 
of  incorporated  cities  may,  in  addition  to  the 


ut  xings 


licence  iec  herein  required,  require  a license 
not  e ceding  Ihroe  hundred  dollars  ( 331.00) 
per  annum,  payable  to  said  incorporated  cities, 
and  provide  Tor  the  collection  thereof;  mate 
and  enforce  ordinances  regulating  the  hours 
of  consumption  of  intoxicating  liquors  on 
premises  licensed  hereunder,  not  inconsistent 
with  the  other  . rovisions  of  this  lar,  ^uid 
provide  penalties  for  the  violation  thereof. 

i- 


".ry  promise 3 operated  in  violation  of  the 
provisions  of  this  station  or  vhcre  intoxicating 
liquor  is  consumed  in  violation  of  t .is  section, 
is  Iiercby  Icclurcd  to  be  a public  and  common 
nuisance  -eid  it  shall  bo  the  duty  of  -lie 
f-  -rvisor  of  liquor  Control  and  of  t..e  Proses  at 
or  Circuit  attorney  of  the  City  of  _t.  Louis* 
and  the  Prosecuting  attorney  of  the  c aunty  in 
which  the  premises  arc  located  to  enjoin  such 


ing 


nuisance . 


”._ny  person  operating  any  j remises,  or  ,ny 
employee,  agent,  representative,  partner  cr 
associate-  of  such  _ 'Grson,  who  shall  Itiov  ingly 
violate  any  of  the  provisions  of  this  section, 
or  any  of  the  laws  or  regulations  .serein  made 
applicable  co  the  conduct  of  such  remises,  siiall, 
upon  conviction,  be  deemed  guilty  of  a misdemeanor. ” 


-> 


Section  jq.90 ly,  H.  S.  Mo*,  1939*  reads: 

’’In  addition  to  the  permit  fees  and  licence 
fees  -aid  inspection  fee 3 by  chis  act  required 
to  be  paid  into  the  state  treasury*  every  holder 
of  a -emit  .r  license  authorised  by  this  act 
shall  pay  into  the  county  treasury  of  the  county 
\ .ore in  the  promises  described  and  covered  by 
such  permit  or  license  are  located,  or  in  case 
such  premises  arc  loo  ted  in  the  City  of  ft.  Louis, 
to  the  collector  of  revenue  of  said  city,  a fee 
in  such  sum  (not  in  excoss  of  the  amount  by  this 
act  required  to  be  paid  into  the  state  treasury 
for  such  state  permit  or  license)  as  the  county 
court,  or  the  corresponding  authority  in  the  city 
of  St*  houi3,  as  thv  c.-^c  may  be,  siiail  by  order 
of  record  let ermine,  and  shall  pay  into  the 
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■Ion.  ?.  II.  Jcnxin 


treasury  of  the  municipal  corporation,  wherein 
sail  premises  ore  located,  a licence  fee  in 
such  sun,  (not  exceeding  one  and  one-half  tines 
the  amount  by  this  act  re 'paired  to  be  p~id  into 
the  stu.e  treasury  for  such  stu :e  permit  or 
license),  as  the  law-making  oody  of  such 
manic  l~al  it: 


lnc_uamr;  one  city 
uiy  by  ordinance  determine.” 


o* 


_r  w — . o 


In  the  case  of  State  v.  Skinner,  11?  S.  .(2d)  32,  the  court 


”V.o  third:  there  is  no  merit  to  the  above 
assignment  for  under  tho  provision  of 
Section  23, 

27^! 

( 

for  -ic eases 


— Laws  of  Missouri,  1935»  P-se 

76,  Mo.  St.  ..nn.  See.  i,£25s--29#  p.  ij.639. 

See . L90ii)  counties  «.ro  authorised  to  charpc 


a license-  u’on  the 


avnem: 


of  sue':  char-yes.  Section  m3  an  pare 
232,  Laws  of  Missouri,  1933*  Mo.  St.  Inn. 

Sec.  ^52x2— ’i-3#  P*  lr0c>9,  (Sec.  3933)  provides 
a penalty  for  violatinj  said  act.  It  was  not 
error  to  refuse  to  uash  the  information.” 


In  view  of  hut  a.  pear  s to  us  to  be  the  slain  meaning  and  intent 
of  Section  4 90^*  tend  in  further  view  of  its  construction  in  the 
Skinner  case  quoted  above,  it  is  our  conclusion  that  one  who  obtains 
a liquor  license  under  Section  1^9 may  be  taxed  by  a county  within 
the  limits  of  and  under  Section  3904,  and  that  for  failure  to  pay 
Into  the  county  tr: usury  the  fee  fixed  by  the  county  court  under 
Section  39^3  jrooecution  may  be  instituted  -under  Section  1,-933 • 

W L X\  'wtJw 

One-  who  obtains  u li  yuor  license  under  Lavs  of  Missouri, 
paye  1032  (Section  3$95a)  nay  be  taxed  by  a county  within  the  limits 
of  and  under  Section  ir90fr,  ;u:d  for  failure  to  pay  into  the  county 
treasury  the  fee  fixed  by  the  county  court  under  Section  4903  nay 
be  nrocecated  under  Section  3°33« 


Respectfully  submitted. 


.iw  4.  . . - • 


r * * ^ ,*>>▼ 
L.  - -».->4  ii 


■•h.oy: 


L : 


..3sista_.t  ..ttorney  General 


f ■‘-o'nr.n'r  fir*  e \ 


PROBATE  JUDGE: 


A person  not  eligible  to  hold  office 
on  the  day  of  the  commencement  of 
the  term  of  the  office  cannot  qualify 
for  the  office  four  months  after 
the  beginning  of  the  term. 


March  29,  1950 


Mr.  Duncan  R.  Jennings 
Prosecuting  Attorney 

of  Montgomery  County 
Montgomery  City,  Missouri 


Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  opinion  request: 

"Will  you  please  give  me  an  opinion 
based  on  the  following  facts,  to-wit: 

"A  person  files  as  a candidate  for 
office  of  Probate  Judge,  is  nominated, 
elected  and  receives  his  commission. 

He  lacks  four  months  of  being  25  years 
of  age  on  January  1,  1951* 

"Can  this  party  wait  four  months  before 
he  qualifies?" 

Article  V,  Section  25,  of  the  1945  Missouri  State  Consti- 
tution, states,  in  part: 

"*  * ♦ Probate  .juages  shall  be  at  least 
twenty  live  and  magistrates  at~Teast  twenty 
two  years  of  age.  * * *" 

(Underscoring  ours.) 

Section  2438,  Mo.  R.  S.  A.  1939,  states: 

"At  the  general  election  in  the  year  1878, 
and  every  four  years  thereafter,  except  as 
hereinafter  provided,  a judge  of  probate 
shall  be  elected  by  the  qualified  voters 


Mr.  Duncan  R.  Jennings 


in  every  county.  Said  Judge  shall  be 
commissioned  by  the  governor  and  shall  take 
the  oath  prescribed  by  the  Constitution  for 
all  officers  and  shall  enter  upon  the  dis- 
charge of  his  duties  on  the  first  'Jay  of 
January  ensulnThia  election  and  continue 
in  office  for  four  years  and  until  his 
successor  shall  be  duly  elected  and  qualified: 

Provided,  that  in  all  cases  where  the  death  of 
the  judge-elect  shall  take  place  after  his 
election  and  before  he  qualifies,  the  same 
shall  constitute  a vacancy  in  such  office 
from  and  after  the  date  which  said  judge-elect 
is  required  to  qualify." 

(Underscoring  ours.) 

Ve  would  call  your  further  attention  to  the  case  of  State  v. 
Heath,  132  S.  V*.  (2d)  1001,  in  which  the  court  stated: 

"It  was  contended  that  *the  word  "eligible", 
as  used  in  Constitutions  and  statutes,  con- 
cerning elections  of  office,  means  the  ca- 
pacity to  hold  the  office  at  the  time  of 
the  election,  so  that  the  subsequent  re- 
moval of  the  disability  will  not  remove  the 
incompetency. 1 While  there  are  two  conflict- 
ing lines  of  authorities  on  this  question  in 
this  country,  this  court  held  against  this 
contention  and  decided  that  the  Constitution 
and  statute  did  not  mean  eligible  at  the 
time  of  election,  but,  instead  meant  eligi- 
ble at  the  time  of  commencement  of  the  term 
and  of  taking  possession  of  the  office.  See 
C.J.  949,  Sec.  58;  22  R.C.L.  403,  Sec.  43; 

$3  A.L.R.  S12  note;  24  R.C.L.  571,  Sec.  16.*  * *" 

The  court  in  the  Heath  case,  from  which  the  above  excerpt  is 
taken,  went  on  to  hold  that  "eligibility"  meant  "eligible  at  the 
time  of  commencement  of  the  term  and  taking  possession  of  the 
office."  Under  this  holding,  which  was  made  November  3,  1939,  a 
person  who  could  not  qualify  for  the  office  to  which  he  had  been 
elected,  on  the  date  of  the  commencement  of  the  term  of  that  office 
was  not  "eligible"  to  hold  the  office. 


Mr.  Duncan  R.  Jennings 


In  answer  to  your  first  question,  therefore,  it  is  the 
opinion  of  this  office  that  the  party  in  the  instant  case  cannot 
wait  four  months  after  the  date  of  the  commencement  of  the  term 
of  office  to  qualify  for  the  office. 

The  answer  tc  your  first  question  makes  it  unnecessary  to 
answer  the  other  two  questions.  Since  & person  lacking  the 
necessary  qualifications  at  the  beginning  of  the  term  cannot  there 
after  qualify,  it  may  be  assumed  safely  that  he  will  not  seek  to 
• be  nominated  or  elected. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a person  not  eligible 
to  hold  an  office  on  the  day  of  the  commencement  of  the  term  of 
the  office,  could  not  qualify  for  the  office  four  months  after  the 
beginning  of  the  term. 


Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVLD: 


j.'YTTaTOiT 
Attorney  Gene 


COPY 


DEPARTMENT  OF  PUBLIC  The  director  of  the  Department  of  Public 

HEALTH  AND  WELFARE:  Health  and  Welfare  has  authority  to 

CONVEYANCE  OF  RIGHT-OF-WAY:  convey  to  the  State  Highway  Commission 

right-of-way  needed  for  a state  highway 
through  real  estate  in  which  title  is 
vested  in  said  Director  as  trustee  for  the 

State  of  Missouri. 


October  17,  1950 


FILED  NO.  45 


Honorable  W.  Ed.  Jameson 
Director,  Department  of 
Public  Health  and  Welfare 
Jefferson  City,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  by  this  department  upon  the  question  of  whether  or  not  the 
attached  highway  right-of-way  deed  is  in  proper  form  and  within  your 
authority  to  execute. 

Laws  of  Missouri  1945,  page  1464,  Section  8759a  provides  as 
follows : 

"The  State  of  Missouri,  and  all  departments, 
boards,  commissions,  bureaus,  institutions, 
public  agencies  and  political  subdivisions 
thereof,  holding  title  to  or  having  an  interest 
In  real  estate,  or  having  administrative 
jurisdiction  and  control  of  real  estate  or 
other  property,  are  hereby  authorized  and 
empowered  to  give,  grant  and  convey  to  or  for 
the  use  of  the  State  Highway  Commission  of 
Missouri  such  rights-of-way  or  other  easements 
and  appurtenances  in  said  real  estate  or 
property  as  may  be  necessary  for  the  proper 
and  economical  construction  or  maintenance  of 
state  highways . " 

Laws  of  Missouri  1945,  page  945,  Section  10,  provides  as 
follows : 


"Title  to  all  state  property,  real  and  personal, 
assigned  to,  or  held,  occupied  and  controlled 
by  the  Department  of  Public  Health  and  Welfare, 
and  the  various  divisions  thereof.  In  the 
performance  and  administration  of  its  or  their 
various  powers  and  functions  hereunder  shall 
vest  successively  in  each  incumbent  Director 
of  Public  Health  and  Welfare,  as  trustee,  for 
and  on  behalf  of  the  state  of  Missouri." 


Hon.  W.  Ed.  Jameson 

Laws  of  Missouri  1945,  page  945,  Section  13  provides.  In 
part,  as  follows: 

" * * *The  Cancer  Commission  of  the  State  of 
Missouri,  as  established  by  Chapter  125, 

Revised  Statutes  of  Missouri,  1939,  as  amended, 
is  hereby  assigned  to  the  division  of  health  in 
the  department  of  public  health  and  welfare." 

We  have  been  informed  by  you  that  the  property  conveyed  by 
the  deed  is  part  of  the  real  estate  belonging  to  the  Cancer 
Commission  of  the  State  of  Missouri. 

The  form  of  conveyance  is  conventional  except  that  it  contains 
a relinquishment  of  right  of  direct  access  from  your  abutting 
property.  You  have  informed  us  that  this  provision  is  satisfactory 
to  you  and  is  necessary  in  order  to  enable  the  highway  department 
to  build  a limited  access  highway  in  accordance  with  its  plans. 

CONCLUSION 

It  is  the  conclusion  of  this  department  that  by  virtue  of 
the  authority  of  Laws  of  Missouri  1945,  page  1464,  you  have 
authority  to  convey  to  the  State  Highway  Commission  of  Missouri 
the  right-of-way  described  in  the  enclosed  deed,  and  that  said 
deed  is  in  proper  legal  form. 


Respectfully  submitted. 


APPROVED:  STEPHEN  J.  MILLETT 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


SHERIFFS 


It  is  the  dut.  of  the  sheriff  of 
each  county  to  collect,  after 
receiving  an  order  from  the  clerk 
of  the  County  Court  so  to  do,  any 
tax  assessed  by  said  County  Court 
upon  any  public  theatrical  or 
minstrel  performances,  shows 
October  18,  1950  and  circuses  or  any  other 

public  exhibits  in  said 
county, 

/ 6 /a  fra  . iH 


Mr,  tf,  Don  Kennedy 
Prosecuting  Attorney  of 
Vernon  County 
Nevada,  Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  request: 

"Sec.  15448,  R,  S.  Mo,  1939,  provides  that 
the  clerk  of  the  county  court,  in  order  to  • 
collect  license  taxes  on  shows  and  circuses, 
makes  a copy  of  the  order  of  the  county  court 
and  delivers  it  to  'the  constables  of  each 
township  in  said  counties  where  such  exhibi- 
tiona  are  usually  had.*  This  order  has  the 
, effect  of  an  execution,  and  it  is  the  duty 
of  the  constable  to  collect  the  tax.  He  is 
liable  on  his  bond  for  his  failure  to  do  so, 

9 

"In  Vernon  County,  a county  of  the  third  class, 
we  have  no  constables.  It  has  been  customary  to 
deliver  the  order  mentioned  in  the  statute  to  the 
sheriff.  The  sheriff,  however,  has  failed  to 
make  collection;  and  I am  unable  to  see  that  he  is 
required  by  this  section  to  make  collection,  or 
that  he  is  liable  on  his  bond  for  failure  to  do  so, 

"Is  there  any  statute  that  fills  in  this  gap?  Or 
one  that  transfers  to  the  sheriff  the  duties  of  the 
constable  where  there  are  no  constables?  The  County 
Court  here  will  appreciate  your  opinion  on  this 
question," 

Senate  Revision  Bill  No.  1116,  passed  by  the  65th  General  Assembly 
of  Missouri,  now  effective,  states  in  part: 
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Mr.  Don  W.  Kennedy 


"Section  1.  That  section  1544#.  Chapter  119, 

Revised  Statutes  of  Missouri,  1939;  also  section 
15431  of  an  Act  of  the  Sixty-third  General  Assembly 
found  at  page  1729,  Laws  of  Missouri 9 1945,  approve 
March  7,  1946,  all  relating  to  shows,  amusement  halls 
and  public  buildings,  be  and  the  same  are  hereby 
repealed  to  the  same  subject,  to  be  known  as  sections 
316.02  and  316.04  and  to  read  as  follows: 

"Section  316.02  (15446).  It  shall  be  the  duty  of 
the  clerks  of  said  courts  to  make  out  and  deliver 
a copy  of  said  order  to  the  sheriff  of  the  county. 

Such  copy,  duly  certified,  shall  have  the  force  and 
effsct  of  an  execution  against  the  property  so  ex- 
hibited or  persons  so  exhibiting,  and  said  sheriff 
shall  be  liable  on  his  official  bond  for  any  default 
or  neglect  in  collecting  the  same." 

It  will  therefore  be  seen  that  the  duties  imposed  upon  con- 
stables by  Section  15446  R.  S.  Mo.  1939,  which  section  is  now  repealed 
by  Senate  Revision  Bill  No.  1116,  are  now  laid  upon  the  sheriff  by 
Section  316.02  of  said  Senate  Revision  Bill  No.  1116  quoted  above. 


CONCLUSION 

It  is  the  duty  of  the  sheriff  of  each  county  to  collect,  after 
receiving  an  order  from  the  clerk  of  the  County  Court  so  to  do,  any 
tax  assessed  by  said  County  Court  upon  any  public  theatrical  or 
minstrel  performances,  shows  or  circuses  or  any  other  public  exhibi- 
tions in  said  county.  v 

Respectfully  submitted, 


HUGH  P.  WILLIAMSON 

Assistant  Attorney  General 


APPROVED* 


J.  TAYL’G 


BONDS:  Sheriff  has  discretion  only  to  determine 

SHERIFFS:  pecuniary  responsibility  of  surety  on  bail 

CRIMINAL  LAW:  bond,  but  cannot  determine  who  may  be  surety 
Refusal  to  allow  responsible  person  to  be 
surety  may  be  remedied  by  mandamus  or  suit 
for  false  imprisonment* 


October  27,  1950 


Honorable  Walter  G.  Kelly 
Member 

Missouri  House  of  Representatives 
9280  E.  Breckenridge 
Overland,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  request  for  an 
opinion  which  we  will  reword  for  the  sake  of  brevity* 

"I  would  like  to  ascertain  what  dis- 
cretion the  Sheriff  has  in  accepting 
bonds  in  criminal  cases*  It  is  Ms 
custom  to  only  approve  certain  bonds- 
men, although  others  are  fully  quali- 
fied, upon  the  theory  that  he  may  ac- 
cept who  he  pleases  and  that  is  with- 
in Ms  discretion*  Likewise,  he  re- 
quires that  the  bondsmen  have  double 
the  amount  of  the  bond* 

nY/ould  appreciate  receiving  an  opiMon 
from  you  based  upon  the  above  inquiry*" 

In  reply  to  your  inquiry  we  believe  the  follow- 
ing statutes  are  applicable: 

Section  3965»  R.S.  Mo*  1939: 

"When  any  sheriff  or  other  officer 
shall  arrest  a party  by  virtue  of 
a warrant  upon  an  indictment,  or 
shall  have  a person  in  custody  under 
a warrant  of  commitment  on  account 
of  failing  to  find  bail,  and  the  amount 
of  bail  required  is  specified  on  the 
warrant,  or  if  the  case  is  a misde- 
meanor, such  officer  may  take  bail, 
wMch  in  no  case  shall  be  less  than 
one  hundred  dollars,  and  discharge 


Honorable  .alter  G.  Kelly 


the  person  so  held  from  actual  custody." 


Section  3966 » R«S.  Ho.  1939s 

’’Sureties  in  recognizances  in  criminal 
cases  and  proceedings  shall  be  residents 
of  this  state,  and  shall  be  worth  over 
and  above  the  amount  exempt  from  execu- 
tion, and  the  amount  of  their  debts  and 
liabilities,  the  sum  in  which  ball  is 
required;  and  the  person  or  persons  of- 
fered as  sureties  may  be  examined  on 
oath  in  regard  to  their  qualifications 
as  sureties,  and  other  proof  may  be  taken 
in  regard  to  the  stiff iciency  of  the  same. 
The  officer  authorized  to  take  any  such 
recognizance  is  authorized  to  administer 
all  necessary  oaths  in  that  behalf." 


Section  39^7*  R.S.  Mo.  1939: 

"Where  more  than  one  person  is  offered 
as  sureties,  they  shall  be  deemed  suf- 
ficient, if  in  the  aggregate  they  pos- 
sess the  necessary  qualifications.  But 
no  recognizance  shall  be  taken  unless 
the  court  or  officer  authorized  to  take 
the  same  shall  be  satisfied,  from  proof 
and  examination  on  oath  or  otherwise,  of 
the  sufficiency  of  the  sureties  according 
to  the  requirements  of  this  and  the  pre- 
ceding sections." 


In  a very  early  New  York  case.  People  ex  rel.  Tully 
vs.  Davidson,  67  Howard*s  Practice  Reports  (N.Y.)  I4.16,  l.c. 
ljj.9*  the  Court  held  that  the  giving  of  bail  constitutes  a 
contract  between  the  principal  and  his  sureties,  and  the 
principal  has  a right  to  determine  for  himself  whether  he 
will  assume  the  obligations  of  such  a person  or  not.  It 
cannot  be  imposed  upon  him  against  his  will.  # » * A 
prisoner  is  entitled  to  choose  whether  he  will  give  any 
one  else  this  dominion  over  him  or  will  remain  in  the 
custody  of  the  sheriff.  * # * . 


Honorable  Walter  G.  Kelly 


In  the  case  of  State  ex  rel.  Garbutt  vs.  Charnock, 
lip.  S.E.  56  A.L.R.  1094#  the  Court  considered  the  ques- 

tion of  the  exercise  of  discretion  in  determining  the 
pecuniary  ability  of  sureties  to  perform,  and  at  l.c.  1097» 
stated  as  follows: 


"Were  the  sureties  tendered  pecuniarily 
able  to  fulfil  the  obligation?  There  is 
no  question  of  their  fitness  otherwise. 
It  is  said  that,  in  determining  their 
ability  to  respond  to  the  penal  amount 
of  the  obligation,  the  clerk  has  dis- 


cretion, which  cannot  be  controlled  by 
mandamus.  It  is  quite  true  that  the 
clerk  exercises  discretion  in  de terrain 


according  to  the  tenor  IHereof ; "hub  iK 
discretionTs  not  arbitrary  and  absolu 
It  must  be  reasonably  and  soundly  exer 
cisedt  otherwise",  a clerk  could  always' 
refuse  to  take  ungues tloned  sureties, 
successfully  defend  on  the  ground'  that 
ms.  gxersisjLPfl  discretion,  which  could 
be  questioned.  The  result  would  be  as 


ssible 


was  require* 


See  Rose  v 


"But,  as  we  view  the  return,  the  nonaccept- 
ance of  the  sureties  is  not  based  on  lack  of 
their  financial  ability  to  perform,  for  their 
equities  in  the  properties  owned  by  them  are 
far  in  excess  of  the  penal  sum  of  the  recog- 
nisance (an  averment  supported  by  affidavits, 
and  not  attempted  to  be  denied) , but  because 
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Honorable  Valter  0.  Kelly 


there  are  liens  which  would  be  first  in 
priority  in  case  of  sale  by  the  state  in 
satisfaction  of  the  recognisance;  not 
that  the  penal  sum  could  not  be  realised, 
but  because  the  liens  would  have  preced- 
ence in  case  of  sale  by  the  state.  This 
is  not  a sound  reason  on  which  rejection 
of  the  sureties  can  be  based.  It  is  fanci- 
ful and  arbitrary.  Fancied  convenience 
ia  made  to  defeat  a legal  right  to  liberty. 
Under  such  a theory,  a surety  owning  property 
worth  *1,000,000  would  be  refused,  because 
of  a lien  thereon,  however,  small  and  in- 
c onse  quo  n t i al • 

"Under  the  familiar  principle  that  discre- 
tion in  the  performance  of  a ministerial 
duty,  where  its  exercise  has  been  unsoundly 
and  capriciously  exercised  will  be  controlled 
by  mandamus,  we  have  concluded  to  direct  the 
peremptory  writ  as  against  the  clerk,  and  with- 
out costs.  See  State  ex  rel.  Hoffman  v. 
Clendenin,  92  VJ.  Va.  6l8,  29  A.L.R.  37*  115 
S.E.  58 3*  State  ex  rel.  Noyes  v.  Lane,  89 
W.  Va.  7 44*  110  S.E.  180." 

(Underscoring  ours.) 


Thus,  we  see  that  a sheriff  is  performing  a 
ministerial  duty  when  taking  bsu  1 and  he  may  not  act  in 
an  arbitrary  and  unreasonable  manner. 

He  does  not  have  discretion  to  determine  who  may 
serve  as  bondsmen.  The  only  question  that  the  sheriff 
determines  is  the  pecuniary  ability  of  the  sureties. 

In  your  request  you  mention  that  the  sheriff  re- 
quires bondsmen  to  have  double  the  amount  of  the  bond. 

This  is  not  a provision  of  law  and  the  sheriff  may  not  make 
such  a requirement.  Section  39&6  only  requires  that  the 
surety  be  worth  over  the  amount  in  which  bail  is  required. 

The  right  to  furnish  ball  in  a reasonable  amount 
is  guaranteed  by  Sections  20  and  21  of  Article  I,  Const! tu- 
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tion  of  Missouri,  1945#  which  read  as  follow: 

"That  all  poi’sons  shall  be  bailable  by 
sufficient  sureties , except  for  capital 
offenses,  when  the  proof  is  evident  or 
the  presunption  great." 


"That  excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishment  in- 
flicted." 


In  discussing  these  sections  the  Supreme  Court 
of  Missouri  in  the  case  of  State  ex  rel.  Corella  vs.  Miles, 
303  Mo.  64.8,  at  l.c.  65l#  said: 

"Section  24.,  Article  II,  of  the  Consti- 
tution of  Missouri,  provides  that  any 
person  charged  with  a felony,  except 
in  capital  offense  in  certain  cases, 
has  a right  to  be  released  upon  giving 
bail  with  sufficient  sureties.  It  is  a 
right  of  which  a defendant  cannot  be 
deprived.  (6  C.J.  p.  953-) 

"Section  25,  Article  II,  of  the  Consti- 
tution of  Missouri,  provides  that  ex- 
cessive bail  shall  not  be  required.  The 
purpose  of  giving  bonds  is  to  secure  the 
appearance  of  the  defendant  at  trial,  and 
when  the  Constitution  forbids  excessive 
bail  it  means  that  bail  shall  not  be  more 
than  necessary  to  secure  that  attendance. 

(6  C.J.  p.  989)-  * * * ." 

Again,  at  l.c.  6£2,  the  Court  said: 

"The  bail  bond  must  be  fixed  with  a 
view  to  giving  the  prisoner  his  liberty, 
not  for  the  purpose  of  keeping  him  in 
jail.  If,  in  order  to  keep  him  in  cus- 
tody, the  bond  is  ordered  at  a sum  so 
large  that  the  prisoner  cannot  furnish 
it  the  order  violates  Section  24,  Article 
II,  of  the  Constitution.  For  that  is 
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saying  the  offense  is  not  bailable 
when  the  Constitution  says  it  is." 


In  the  event  that  the  sheriff  abuses  his  dis- 
cretion in  denying  the  right  of  persons  in  his  custody 
to  furnish  bond  with  sureties  of  their  own  choosing, 
we  believe  that  two  courses  are  open  for  redress.  In 
35  Am.  Jur.  at  page  Sb»  ths  following  rule  is  stated  as 
to  the  use  of  mandamus  to  force  the  acceptance  of  sure- 
ties who  are  pecuniarily  able  to  perform  the  obligation: 

Thus,  the  power  of  deciding  the 
sufficiency  of  the  affidavit  to  hold  a 
defendant  to  bail  and  the  amount  of  bail 
is  a part  of  the  Judicial  power  of  the 
court,  and  mandamus  will  not  lie  to  re- 
examine its  decision.  But  after  the 
right  to  bail  has  been  judicially  de- 
termined, and  the  amount  fixed,  the 
determination  of  the  stiff iciency  of 
the  sureties  and  the  ta  :ing  of  acknowl- 
edgment may  be  purely  ministerial,  and 
not  judicial.  It  is  quite  true  that  the 
officer  exercises  some  discretion  in 
determining  whether  the  sureties  tend- 
ered are  pecuniarily  able  to  perform 
the  obligation,  if  the  condition  is  not 
performed  according  to  the  tenor  there- 
of; but  that  discretion  is  not  arbitrary 
and  absolute.  It  must  be  reasonably  and 
soundly  exercised.  If  it  is  not,  and  as 
a consequence  the  sureties  are  rejected, 
mandamus  will  lie  to  compel  their  accept- 
ance ." 

In  the  case  of  Baker  vs.  Tener,  112  S.W.  (2d)  351, 
the  Springfield  Court  of  Appeals  ruled  that  mandamus  would 
lie  to  correct  an  abuse  of  discretion  in  setting  an  appeal 
bond  at  such  an  amount  so  as  to,  in  effect,  abrogate  the 
right  of  appeal.  At  l.c.  355#  the  Court  said: 

"It  is  the  general  rule  that  mandamus 
will  lie  where  the  inferior  court  re- 
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fuses  to  exercise  Jurisdiction,  or 
fails  to  exercise  or  perform  some 
act  requiring  judicial  discretion, 
but  cannot  be  used  to  direct  such 
inferior  tribunal  to  exercise  Judi- 
cial discretion  in  any  particular 
way*  However,  if  there  is  a clear 
abuse  of  discretion  by  an  inferior 
tribunal,  then  mandamus  is  the  proper 
remedy  to  reetify  the  harm*  * * * ." 


Again,  at  l*c*  357: 

"After  reviewing  the  case,  we  are  of 
the  opinion  that  the  bond  fixed  by 
the  judge  of  the  probate  court  of 
Newton  county,  in  the  sum  of  ^5*000 
as  a condition  precedent  to  the  ap- 
peal in  the  insanity  proceedings  filed 
against  Nicholas  Spangler  was  so  ex- 
cessive as  to  amount  to  an  abuse  of 
Judicial  discretion,  and  in  effect 
abrogate  respondent's  right  to  ap- 
peal from  the  Judgment  of  that  court, 
and  that  therefore  the  writ  of  man- 
damus Issued  by  the  circuit  court  of 
Newton  county  was  within  the  powers 
of  that  court,  and  that  these  powers, 
under  the  circumstances,  were  properly 
exercised." 

Therefore,  it  would  appear  that  the  remedy  of 
mandamus  would  be  available  in  a case  wherein  the  sheriff 
has  abused  his  discretion  in  accepting  sureties*  In  addi- 
tion thereto,  another  remedy  is  available  to  those  persons 
for  whom  bail  has  been  refused  by  arbitrary  and  capricious 
action  on  the  part  of  the  sheriff*  In  22  Am*  Jur*  at  page 
366,  it  is  stated: 

"It  is  the  duty  of  an  officer  or  other 
person  making  an  arrest  to  taka  the 
prisoner  before  a magistrate  with  reason- 
able diligence  and  without  unnecessary 
delay]  and  the  rule  is  well  settled  that 
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whether  the  arrest  13  nade  with  or 
without  a warrant,  an  action  for  false 
imprisonment  lay  be  predicated  upon  an 
unreasonable  delay  in  talcing  t*ie  person 
arrested  before  a magistrate  or  upon  a 
denial  of  the  opportunity  to  give  bond, 
rogardloss  of  the  lawfulness  of  the  ar- 
rest in  the  first  Instance,  # w » •" 


In  the  case  of  Harbison  vs.  Chicago,  R.l.  & P.Ry. 
Co.,  37  S.r;.  (2d)  609,  79  A.L.  1,  at  l.c.  613,  the  Court 
said: 


"The  evidence  tends  to  show  that,  after 
the  search  of  the  premises,  the  discovery 
of  the  intoxicating  liquor,  and  the  arrest 
of  McCowan,  under  the  search  warrant  by 
the  deputy  sheriff,  defendant  f’illpczak 
requested  and  oncouragod  the  deputy  sheriff 
to  lodge  UcCowan  in  jail  and  not  permit  him 
to  give  bond.  Hog urdless  of  :TcCowan*s 
guilt  or  innocence  and  regardless  of  the 
legality  or  illegality  of  his  arrest,  he 
had  the  lawful  right  to  givo  bond.  Const, 
art.  2,  Sec.  2L.  The  arrest  was  nade  at 
11  o» clock  in  the  forenoon.  There  was 
evidence  that,  as  the  sheriff  and  J.  K . 

Krosse  took  llcCowon  to  jail,  they  passed 
within  60  feet  of  the  office  of  the  Justice 
of  the  peace  who  issued  the  search  warrant; 
that  .McCowan  was  ready  and  able  to  give  bond, 
so  told  the  deputy  sheriff,  and  requested 
that  be  bo  taken  before  the  justice  for 
that  purpose;  that  they  told  J.TcCoran  they 
had  no  tins  to  fool  with  him,  denied  his 
request,  and  lodged  him  in  jail. 

"it  wos  fclio  duty  of  the  do puty  sheriff  to 
ofTord  •'.cCowari  an  opportunity  to  give  bond. 
and,  if  he  wrongfully  denied  him  such  oppor- 
tunity his  imprisonment  thereafter  was  unlaw- 
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ful,  and  therefore  false  imprlsonoont 
Tor  wliich  the  deputy  slier  iff  would  be 

( Underscoring  ours.) 

And,  again.  In  Jackson  vs.  Thompson,  188  S.W.  (2d) 
853,  the  same  rule  was  reiterated  at  l.c.  857: 

•’Regardless  of  Jackson*  s guilt  or  inno- 
cence and  regardless  of  the  legality  or 
illegality  of  his  arrest,  it  was  the  duty 
of  the  constable  to  afford  plaintiff  an 
opportunity  to  give  bond  and  if  he  wrong- 
fully denied  him  such  opportunity  his  im- 
prisonment thereafter  was  unlawful,  and 
therefore,  false  imprisonment  for  which 
the  constable  would  be  liable.  *«•»." 

For  a sheriff  to  arbitrarily  refuse  to  approve  a 
surety  on  a bond  is  to  effectively  deny  a right  guaranteed 
by  the  Constitution.  The  right  to  furnish  bail  has  been 
very  much  before  the  public  recently.  A fair  sample  of  the 
sacredness  of  this  right  was  given  by  Justice  Jackson  on 
the  united  states  Supreme  Court  when  he  ordered  that  the 
top  Communists  of  this  Country  be  permitted  to  furnish  bail 
pending  appeal  of  their  conviction.  While  recognizing  the 
possible  harm  that  those  persons  were  capable  of  doing,  he 
reiterated  the  position  that  the  fundamental  rights  guaran- 
teed all  those  in  this  Country  must  be  preserved. 


COHCLUSIOH 

Therefore,  it  is  the  opinion  of  this  department 
that  a sheriff  has  discretion  only  to  determine  the  pecun- 
iary responsibility  of  the  surety  but  does  not  have  dis- 
cretion to  determine  who  may  be  a surety  on  a bail  bond. 
Redress  for  refusal  to  allow  a responsible  person  to  be- 
come a surety  may  be  had  by  mandamus  and  by  a civil  action 
for  false  imprisonment. 


Respectfully  submitted. 


APPROVED: 


i 


J . E • TAYLOR 


Attorney  General 


JOHN  R.  BATY 

Assistant  Attorney  General 
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BUREAU  OP  VITAL  STATISTICS:  Director  shall  determine  extent  and  dura- 
LOCAL  REGISTRAR:  tion  of  a local  registration  district  that 

becomes  a part  of  a city,  and  local 
registrar  continues  to  hold  office  until 
removed  or  succeeded  by  a qualified 
successor. 

January  12,  1950 
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Mr.  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

I. 

In  response  to  your  request  for  an  official  opinion  upon  the 
following  proposition: 

"Because  of  the  changing  situation  in  Clay 
County  arising  from  the  annexation  of  a 
portion  of  Clay  County  by  Kansas  City, 

Missouri,  I feel  that  I must  bother  you 
more  than  necessary  for  opinions  involving 
situations  which  arise  from  conflicts  in 
the  newly  annexed  territory. 

"I  would  now  like  an  official  opinion  from 
your  office  on  the  following  proposition: 

"Mrs.  Beulah  Kitchen  of  North  Kansas  City  is 
the  duly  appointed  local  registrar  for  the 
Division  of  Health  for  District  72  which  is 
Gallatin  and  Platte  townships  of  Clay  County. 

That  portion  of  Clay  County  which  will  be 
annexed  by  Kansas  City,  Missouri  on  January  1st, 

1950  lies  entirely  within  this  district  72. 

Who  has  authority  and  jurisdiction  in  this 
annexed  territory  to  report  certificates  of 
births  and  deaths  to  the  State  Bureau  of  Vital 
Statistics,  Mrs.  Kitchen  or  the  Registrar 
from  the  Bureau  of  Vital  Statistics  of  Kansas 
City,  Missouri? 

"I  think  that  the  director  of  the  Bureau  of 
Vital  Statistics  in  Jefferson  City  would  be 
interested  in  this  opinion  since  he  has 
instructed  Mrs.  Kitchen  not  to  file  records 
for  events  occurring  within  the  annexed  territory. 

If  you  need  further  information 
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concerning  this  question,  please  let  me 
know  and  let  me  have  your  opinion  at  your 
earliest  convenience." 

we  have  considered  the  following  matters. 

II. 

That  Kansas  City  is  attempting  to  annex  a part  of  District 
Number  72. 

A new  Uniform  Vital  Statistics  Act  was  enacted  by  the  Legis- 
lature and  became  effective  July  19,  1948.  This  Act  may  be  found 
in  Laws  of  Missouri,  1947,  Vol.  2,  page  237.  Section  5 of  this 
Act  and  also  known  as  Section  9783.4  Mo.  R.S.A.  provides: 

"The  director  shall  divide  the  state  from 
time  to  time  into  registration  districts 
which  shall  conform  to  political  subdivisions, 
or  combinations  thereof,  or  of  parts  thereof." 

The  term,  director,  means  the  director  of  the  Division  of 
Health  of  the  State  Department  of  Public  Health  and  Welfare. 

Prior  to  the  enactment  of  the  new  Uniform  Vital  Statistics 
Act,  Section  9762,  R.  S.  Mo.  1939,  provided: 

"For  the  purpose  of  this  article,  the  state 
shall  be  divided  into  registration  districts, 
as  follows:  Each  city  and  incorporated  town 
shall  constitute  a primary  registration 
district;  and  for  that  portion  of  each  county 
outside  of  the  cities  and  incorporated  towns 
therein,  the  state  board  of  health  shall  define 
and  designate  the  boundaries  of  a sufficient 
number  of  rural  registration  districts,  which 
it  may  change  from  time  to  time  as  may  be 
necessary  to  insure  the  convenience  and  complete- 
ness of  registration:  Provided,  that,  in  all 
counties  having  or  which  may  hereafter  have  a 
population  of  two  hundred  thousand  inhabitants 
and  less  than  four  hundred  thousand  Inhabitants 
according  to  the  last  federal  decennial  census, 
such  counties  shall  constitute  the  primary  regis- 
tration district." 

This  statute  is  no  longer  in  effect  so  the  territory  in  a city 
does  not  automatically  become  part  of  its  registration  district. 

The  Supreme  Court  of  Missouri  in  the  case  of  McKittrick  v. 
Langston,  84  S.W.(2d)  131,  held  that  under  the  provisions  of  Article 
II  of  Chapter  52,  of  the  Revised  Statutes  of  1929  (now  Article  II 
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of  Chapter  57,  of  the  Revised  Statutes  of  1939)  which  provides 
for  the  appointment  of  local  registrars  of  vital  statistics, 
it  is  clear  that  such  officials  are  appointive  state  officers, 
and  cited  cases  in  support  of  such  holding. 

They  also  held  that  the  local  registrar  continues  to  hold 
office  until  his  successor  is  appointed  and  qualified. 

Section  8 of  said  Uniform  Vital  Statistics  Act  provides: 

"The  director  on  the  recommendation  of  the  state 
registrar  shall  appoint  local  registrars  * * * " 

Since  Mrs.  Beulah  Kitchen  is  now  the  duly  appointed  local 
registrar  for  the  Division  of  Health  and  District  Number  72  she 
will  continue  to  be  the  local  registrar  of  all  that  district 
until  the  director  of  the  Division  of  Health  creates  a new 
registration  district,  or  removes  her  under  the  power  stated 
above.  The  fact  that  part  of  District  Number  72  may  become  part 
of  the  city  of  Kansas  City  will  not  automatically  remove  Mrs. 

Beulah  Kitchen  because  she  is  an  appointed  state  officer  serving 
the  State  of  Missouri  in  reporting  the  births  and  deaths  in  all 
of  District  Number  72.  She  is  paid  by  the  county  court  of  Clay 
County,  Missouri  in  accordance  with  Section  32,  of  said  Uniform 
Vital  Statistics  Act,  Laws  Missouri,  19^7 , Vol.  2,  page  237. 

It  is  true  that  this  section  also  provides: 

"In  cities  having  a population  of  one  hundred 
thousand  or  over,  where  health  officers  or 
other  officials  are  conducting  effective 
registration  of  births  and  deaths  under  local 
ordinances,  such  officers  being  continued  as 
registrars  in  and  for  such  cities  as  provided 
in  this  act,  and  being  paid  by  such  cities 
salaries  for  their  official  services,  said 
officers  shall  not  be  entitled  to  nor  have 
power  to  collect  any  fee  provided  for  in  this 
section,  but  such  salaries  shall  be  in  full 
compensation  also  for  their  services  as 
registrars:  * * * " 

But  the  question  of  who  pays  the  registrar  is  not  the  controlling 
factor.  The  Director  of  the  Division  of  Health  has  the  power  and 
duty  to  fix  the  territory  to  be  served  by  her  or  any  other  local 
registrar. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  Director 
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of  the  Division  of  Health  of  the  State  Department  of  Public  Health 
and  Welfare  shall  determine  who  shall  act  as  local  registrar  for 
that  part  of  District  Number  72,  that  becomes  a part  of  Kansas  City, 
Missouri,  and  until  he  changes  the  present  territory  for  said 
district  the  present  local  registrar  of  District  Number  72  shall 
continue  to  serve  all  of  that  District  whether  within  or  without  the 
city  limits  of  Kansas  City,  Missouri. 


Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


APPROVED: 


TTX’TKYEOK 

Attorney  General 


INSANE  PERSONS  t County  not  liable  for  cost  of  commitment 

end  maintenance  of  inaane  person  unless 
said  person  was  physically  residing  in 
county  at  tine  of  commitment* 


January  25,  1950 

nizD  49 


Honorable  Robert  0.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir* 


This  office  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  This  request  poses  two  questions,  the 
first  of  which  is  thus  stated  by  you* 

I : : 

"A  young  man  who  was  a legal  resident  of 
the  state  of  Missouri  and  continued  to 
maintain  his  legal  residence  in  the  state 
of  Missouri  and  the  county  of  Clay  went 
to  New  York  City  to  attend  school.  While 
there  he  because  mentally  unbalanced  and 
was  committed  to  a State  Mental  Hospital 
for  confinement  and  treatment*  The  state 
of  New  York  desires  to  be  relieved  from 

Sroviding  for  his  care  and  treatment  and 
0 be  compensated  for  their  services  in 
that  regard  to  date.  Is  there  any  pro- 
vision under  Missouri  law  whereby  either 
the  State  or  the  County  can,  should,  or 
must  compensate  the  state  or  New  York  for 
the  services  rendered  in  this  regard?  '1 

In  this  opinion  we  will  proceed  upon  the  assumption  that 
this  young  man  is  indigent,  since  if  he  is  not  indigent  the 
county  would  not  under  any  circumstances  be  liable  for  or 
permitted  to  pay  the  cost  of  his  commitment  and  maintenance. 

Article  18,  Chapter  I,  Mo.  R.SJUI939.  states  the  law 
in  regard  to  the  procedure  Involved  in  finding  a person  to  be 
Insane,  in  committing  him  to  a state  institution,  and  the 
liability  for  costs  involved  in  this  procedure  and  maintenance 
Section  453  of  the  above  article  and  chapter  states* 

"When  any  person  shall  be  found  to  be 
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insane  according  to  the  preceding  provisions, 
the  costs  of  the  proceedings  shall  be  paid 
out  of  his  estate,  or,  if  that  be  insufficient, 
by  the  county. 


This  section  has  been  construed  in  two  cases,  one  of  which. 
Tan  Loo  ▼.  Osage  County,  l4l  S.V.  2d  805.  holds  that  where 
a person  is  adjudged  insane  in  the  probate  court  and  the  costs 
cannot  be  paid  out  of  the  estate  of  such  insane  person,  the 
county  is  liable  for  costs,  and  the  fact  that  the  probate  court 
comaitted  an  insane  person  to  the  state  hospital  instead  of 
ordering  her  to  be  held  for  disposition  by  county  court, 
would  not  relieve  county  of  its  obligation  to  pay  costs. 

In  the  other  case,  in  re  Thomasson,  App.,  119  S.V  .2d  433, 
the  court  held  that  where  verdict  in  insanity  proceeding  was 
against  respondent,  respondent  died,  and  thereafter  court 
permitted  informant,  acting  with  another  under  appointment  of 
probate  court  as  administratrices  of  respondent's  estate,  to 
enter  appearance  of  the  estate,  court  had  no  Jurisdiction  to 
enter  Judgment  against  the  estate  for  costs  of  the  proceedings, 
since  the  insanity  proceeding  had  abated  and  consequently 
could  not  be  revived  in  the  name  of  the  estate. 


Section  498  states! 

I 

"If  any  such  person  of  unsound  mind,  as  In 
the  last  preceding  section  is  specified, 
shall  not  be  confined  by  the  person  having 
charge  of  him,  or  there  be  no  person  having 
such  charge,  any  Judge  of  a court  of  record, 
or  any  two  Justices  of  the  peace,  may 
cause  such  insane  person  to  be  apprehended, 
and  may  employ  any  person  to  confine  him 
or  her  In  some  suitable  place,  until  the 
probate  court  shall  make  further  orders 
therein,  as  in  the  preceding  section 
.IMClflid.’ 

Section  499  states! 


"The  expenses  attending  such  confinement 
shall  be  paid  by  the  guardian  out  of  his 
estate,  or  by  the  person  bound  to  provide 
for  ana  support  such  insane  person,  or  the 
same  shall  be  paid  out  of  the  county 
treasury,  upon  the  order  of  the  county 
court,  after  the  same  shall  be  duly  certified 
to  them  by  the  probate  court 
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Section  500  states t 

"In  all  oases  of  appropriation  out  of  the 
county  treasury  for  the  support  and  maintenance 
or  confinement  of  any  insane  person,  the  amount 
thereof  may  be  recovered  by  the  county  from 
any  person  mho.  by  lam.  is  bound  to  provide 
for  the  support  and  maintenance  of  such 
person,  if  there  be  any  of  sufficient  ability 
to  pay  the  same,  and  also  the  county  may 
recover  the  amount  of  said  appropriations 
from  the  estate  of  such  insane  person." 

Section  501  statess 

"If  any  insane  person  be  admitted  into  the 
state  lunatic  asylum  as  a patient,  the 
guardian  shall  pay  for  his  support  and  ex- 
penses at  such  asylum,  out  of  the  estate  of 
such  mardj  and  if  such  insane  person  shall, 
at  any  time,  come  under  the  class  of  'insane 
poor  persons,'  as  specified  in  the  lam 
for  the  government  of  the  state  lunatic 
asylum  and  care  of  the  insane,  such  person 
shall  be  supported  and  maintained  at  such 
asylum  by  the  county  in  the  manner  provided 
by  such  lam* 

Lams  of  Missouri,  1945,  Sec.  9328,  page  907#  states! 

"The  probate  courts  of  the  several  counties 
shall  have  power  to  send  to  a state  hospital 
such  of  the  insane  poor  of  their  respective 
counties  as  may  be  entitled  to  admission 
thereto.  Such  probate  court  shall  furnish 
the  county  court  with  a certified  copy  of 
the  order  finding  the  person  to  be  an  insane 
poor  person  and  the  order  committing  such 
person.  The  counties  from  mhich  such 
inmme  poor  person  has  been  sent  shall  pay 
semi -annually,  in  cash,  in  advance,  such  sums 
for  the  support  and  maintenance  of  their 
insane  poor,  as  the  board  of  managers  may 
deem  necessary,  not  exceeding  six  dollars 
($6.00)  per  month  for  each  patient!  and  in 
addition  thereto  the  actual  cost  of  their 
clothing  and  the  expense  of  removal  to 
and  from  the  hospital,  and  if  they  shall 
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die  therein,  for  burial  expenses)  and  in 
ease  such  insane  poor  shall  die  or  be 
removed  from  the  hospital  before  the  expira- 
tion of  six  months,  it  shall  be  the  duty 
of  the  manager s of  such  hospital  to  refund, 
or  cause  to  be  refunded,  the  amount  that 
may  be  remaining  in  the  treasury  of  such 
hospital  due  to  the  county  entitled  to  the 
same)  and  for  the  purpose  of  raising  the 
sum  of  money  so  provided  for,  the  several 
county  courts  shall  be  and  they  are  hereby 
expressly  authorised  and  empowered  to  dis- 
count and  sell  their  warrants.  Issued  in 
such  behalf,  whenever  it  becomes  necessary 
to  raise  said  moneys  so  provided  for." 

This  Section  9328  has  been  construed  in  the  case  of 
Thomas  v.  Macon  County,  175  Mo.  68.  In  that  case  the  court 
held  that 1 


"The  county  court  is  not  authorised  by  its 
arbitrary  will  or  unlimited  discretion  to 
send  any  insane  poor  person  it  may  select  to 
the  asylum  at  the  expense  of  the  county,  but 
the  court  must  hold  due  proceedings  upon  a 
petition  filed  showing  that  the  insane  poor 
person  is  *a  cltlsen  residing  in  the  county1 
and  other  essential  facts  as  prescribed  by 
the  statute,  and  there  must  be  a trial  of  the 
facts  and  a Judgment  of  the  court  thereupon. 
(Section  9323  to  9328  incl.)  The  county 
court  has  no  authority  under  those  statutes 
to  send  a person  to  the  asylum  or  maintain 
one  there  at  the  expense  of  the  county  who  is 
not  a resident  thereof. 

"The  sections  above  referred  to  contain  the 
only  provisions  to  be  found  in  our  statutes 
expressly  authorising  the  cost  of  keeping  a 
patient  in  the  asylum  to  be  charged  to  a 
county  and  in  each  of  those  cases  it 
requires  that  the  person  be  a resident  of 
the  county  and  that  the  county  court  should 
take  the  prescribed  action  in  the  premises. 

"Where,  as  in  State  ex  rel.  v.  Cole  County 
Court,  80  Mo.  80,  all  the  facts  within  the 
purview  of  sections  4885  and  4887,  above 


Hon.  Robert  0.  Kirkland 


1-25-50 


mentioned,  appear  as  natters  of  record,  the 
county  court  vill  be  required  by  nandaaus  to 
make  the  necessary  orders  to  place  the  person 
in  the  asylum  at  the  expense  of  the  county. 

In  that  case  the  county  court  had  previously 
taken  such  action  under  section  4140,  Revised 
Statutes  1879  (now  Sec.  4883,  R.  S.  1899)  as 
was  therein  authorized  to  nuke  the  person  in 
question  a county  patient.  This  court  per 
NORTON,  J.,  there  said 1 *We  think  it  apparent 
from  the  above  statutory  provisions  and  the 
general  law  regulating  asylums  (2  R.  S.  1879, 
p.  818)  that  it  was  the  intention  of  the 
Legislature  to  cast  the  burden  of  supporting 
the  insane  poor  upon  each  county  where  such 
insane  poor  have  acquired  a residence  or 
settlement,  and  that  when  an  insane  person  la 
sent  from  a county  and  is  discharged  from  the 
he  shall  be  deemed  to  be  the  county 


asylum, 

patient 


patient  of  such  county  for  twelve  months  after 
such  discharge,  the  language  of  the  statute 
being  that  every  patient  In  the  asylum  shall 
be  deemed  to  be  the  county  patient  of  the 
county  first  sending  him  till  one  year  after 
his  regular  discharge.*  The  court  was  there 
speaking  of  a person  sent  to  the  asylum  by 
the  county  court,  and  further  commenting,  said 
that  it  was  the  same  policy  indicated  in 
the  law  regulating  the  support  of  the  poor, 
wherein  it  was  provided  that  no  person  shall 
be  deemed  an  Inhabitant  within  the  meaning 
of  the  chapter  who  has  not  resided  in  the 
county  for  the  space  of  twelve  months  next 
preceding  the  time  of  any  order  being 
respecting  such  person.  (Emphasis  ours) 


"From  the  statutes  and  decisions  above 
referred  to  we  find  that  provision  is  made 
for  the  maintenance  of  a person  In  the  insane 
asylum  at  Idle  expense  of  the  county  in  the 
following  cases: 


"First.  When  the  county  court  adjudges  a 
person  who  is  *a  citizen  residing  in  the 
county'  to  be  Insane  and  insolvent  and  orders 
him  to  be  sent  to  the  asylum  at  the  expense 
of  the  county.  (Sec.  4867.) 
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"Second.  When  the  county  court  certifies  to 
the  superintendent  of  the  asylum  that  a 
person  already  there  as  a pay  patient  has 
become  Insolvent.  (Sec.  4883.) 

"Third.  Where  a person  on  trial  for  a crime 
is  acquitted  on  the  ground  that  he  was 
insane  at  the  time  he  committed  the  act,  in 
which  case  If  he  remains  Insane  the  county 
court  shall  proceed  with  him  as  in  a case 
arising  under  the  first  clause  of  this 
enumeration,  except  that  there  will  be  no 
Inquiry  in  the  county  court  as  to  his  insanity. 

(Secs.  4885,  488?.) 

"Fourth.  When  the  convict  becomes  insane 
during  his  imprisonment  and  is  sent  to  the 
asylum  by  order  of  the  Governor,  as  in  the 
case  at  bar.  (Sec.  2666.) 

"In  the  first  three  of  these  categories 
the  county  court  is  required  to  take  action 
and  pass  Judgment  and  when  it  has  done  so 
the  patient  is  held  in  the  asylum  at  the 
expense  of  the  county.  And,  as  was  held  in 
State  ex  rel.  v.  Cole  County  Court,  above 
referred  to,  that,  if  the  county  court  in  a 
proper  case  should  refuse  to  take  action, 
it  may  be  required  by  mandamus  to  do  so. 

But  of  the  114  counties  in  the  State  against 
which  is  the  mandamus  to  go?  In  the  case 
Just  cited  it  went  against  the  county  court 
of  Cole  County  because  the  insane  person 
in  that  ease  was  a resident  of  that  county. 

No  county  court  has  Jurisdiction  to  send  a 
person  to  the  asylum  who  is  not  a resident 
of  the  county  and  therefore  could  not  be 
required  by  mandamus  to  do  so." 

It  will  be  noted  that  in  the  above  the  court  holds  that  the 
county  is  liable  for  the  costs  of  maintaining  an  insane  person 
in  a state  institution  if  the  person  is  "a  citizen  residing  in 
the  county." 

In  the  instant  case  the  person  under  consideration  was  a 
oltizen  of  Clay  County,  Missouri,  but  at  the  time  of  his  commit- 
ment as  an  Insane  person  in  New  York  he  was  not,  obviously. 
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residing  in  Clay  County,  Missouri. 

Ve  would  call  your  further  attention  to  Chapter  51, 

Article  2.  Section  9356  R.  S.  Mo.  1939#  this  chapter  and  article 
dealing  with  state  eleemosynary  institutions.  The  sections 
immediately  preceding  Section  9356  discuss  the  admittance  and 
maintenance  of  patients  in  state  hospitals.  Section  9356  reads 1 


"No  person  shall  be  entitled  to  the  benefit 
of  the  provisions  of  this  article  as  a county 
patient,  except  parsons  whose  insanity  has 
occurred  during  Ihc  time  such  person  may  heve 
resided  in  the  3tate,  and  except'  the  insane 
poor  under  sentence  as  criminals,  as  provided 
in  sections  9348  to  9352.  inclusive,  of  this 
article.  Every  patient  in  a state  hospital 
shall  be  deemed  to  be  the  county  patient  of 
the  county  first  sending  him  till  one  year 
after  his  regular  discharge  from  the  hospital.” 

(Emphasis  ours.) 

Ve  also  call  your  attention  to  the  two  following  excerpts 
from  cases: 


"Term  'resided*  and  term  'residence,'  within 
statutes  relating  to  poor  relief,  refer  to 
actual  residence  as  distinguished  from  legal 
or  technical  residence  or  dosd.cile  (Coop, 
laws  1913,  Secs.  14.  2501,  2515-2517).  City 
of  Enderlin  v.  Pontiac  Tp.,  Cass  County  (N.D.) 

242  N.W,  117,  122." 

"Rev.  St.  1919#  Sec.  11140,  Mo.  St.  Ann.  Sec. 

9212,  p.  7084,  requiring  school  directors  to 
enumerate  school  children  'resident1  in  their 
district  between  April  30  and  May  15  means 
children  residing  in  the  district  at  that 
time,  'residence*  being  used  to  mean  merely 
present  place  of  abode  temporary  or  permanent 
as  distinguished  from  'domicile,*  meaning 
permanent  home.  State  ex  rel.  Logan  v.  Shouse, 

Mo.,  257  S.V.  827,  828." 

It  is  our  belief  that  the  above  substantiates  our  previous 
findings  that  before  a county  is  liable  for  the  costs  of  caeenit- 
ment  and  maintenance  of  a person  in  a state  hospital  that  the 
person  must  have  been  residing  in  the  state  at  the  time  of  his 
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All  of  the  above  law  cited,  and  all  of  the  casea  cited 
construing  this  lav,  relate  to  situations  In  which  the  county 
la  liable  for  the  coata  of  finding  a person  Insane  and  for 
the  coata  of  maintaining  such  person  in  a state  institution, 
where  the  Insane  person  was  residing  In  the  county  In  which  he 
was  found  to  be  Insane,  and  In  which  situations  he  was  confined 
in  a Missouri  institution.  Not  any  of  the  law  or  the  eases 
construing  the  law  relates  to  a situation  In  which  a Missouri 
citizen  was  carnal tted  and  maintained  In  another  state.  In 
view  of  this  fact  It  is  our  opinion  that  neither  the  county 
court  of  Clay  Courty  nor  the  state  of  Missouri  would  be  auth- 
orized to  use  county  or  state  funds  to  pay  New  York  for  the 
costs  of  commitment  and  maintenance  In  the  instant  case, 
or  could  be  compelled  by  New  York  to  do  so,  since  Missouri 
law  makes  no  provision  for  such  an  expenditure  of  county  or 
state  funds. 

Your  second  question  is: 

"Further,  is  there  any  provision  In  the 
law  of  the  state  of  Missouri  which  makes 
any  provision  for  returning  this  patient 
to  a State  of  Missouri  Institution  for 
confinement  and  treatment  and  the  payment 
of  expenses  In  so  doing  and  the  authorizing 
of  any  officer  to  do  such?" 

Ve  find  no  Missouri  law  which  would  authorize  the  action 
contemplated  above. 


CONCLUSION 

1.  It  Is  the  opinion  of  this  department  that  neither  a 
county  In  this  state  nor  the  state  Itself  Is  authorized  to 
or  could  be  compelled  to  pay  to  another  state  the  costs  of 
commitment  of  an  Insane  person,  or  the  maintenance  of  such 
person  in  an  institution  of  such  other  state,  who  Is  a citizen 
of  a Missouri  county  but  who  at  the  time  of  his  commitment  was 
residing  In  such  other  state. 

2.  It  Is  the  further  opinion  of  this  department  that 
there  Is  no  provision  in  Missouri  law  authorizing  the  removal 
of  such  a person  to  a Missouri  institution  and  the  payment 
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of  the  expenses  Involved  In  so  doing  by  a Missouri  county 
by  the  state. 


Respectfully  submitted. 


APPROVED i 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


i:  y:  rylok — 

Attorney  General 


4 

MAGISTRATE  COURTS:  County  wherein  Magistrate  Court  is  held  is 

under  a duty  to  furnish  to  the  said  Magistrate 
Court  the  facilities  necessary  for  the  holding 
of  Court  and  the  administration  of  the  Court 
held  in  such  county. 


1 N 

February  3,  1950 


Hon.  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Kirkland: 


FILED 


We  hare  your  recent  letter  requesting  an  official  opinion  of 
this  department.  Said  opinion  request  reads,  in  pert  as 
follows : 

"Please  furnish  this  office  with  an  official  opinion 
on  the  following  question: 


Is  it  compulsory  that  the  County  Court  in  a 
third  olass  oounty  issue  a warrant  to  pay  for 
law  books  ordered  by  and  for  the  Magistrate 
Court  of  that  county,  the  said  law  books  being 
dlreotly  connected  with  the  business  and 
functions  of  the  Magistrate  Court?" 


Section  7#  Laws  of  Missouri,  19**5 . page  80?  (Sec.  2811.307, 
Mo.  R.8.A. ) is  the  only  statute  which  specifically  provides 
for  payment  by  the  city  or  county  of  the  necessary  office 
expenses  of  the  Magistrate  Courts.  Said  section  nrovldes  as 
follows : 

0 

"At  the  expense  of  the  county  the  county 
court,  or  in  the  City  of  St.  Louis  the 
board  of  aldermen  by  ordinance,  shall 
provide  the  court  and  its  divisions  and 
• officers  with  proper  court  rooms  and 
offioes  at  one  place  in  the  olty,  and 
for  the  proper  care  thereof,  and  with 
heat,  light,  furniture,  furnishings, 
offioe  equipment,  filing  cabinets,  type- 
writers, stationery,  offioe  supplies  and 
proper  books  of  account  and  record, 
dockets  and  printed  forma  of  writs,  and 
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■ nd  whatsoever  else  may  be  necessary  for 
the  proper  oonduot  of  the  business  of  the 
court* " 

The  above  quoted  statute  applies  only  to  the  City  of  8t.  Louis. 
However,  the  fact  that  a speolflo  statute  was  enaoted  by  the 
legislature  for  the  purpose  of  declaring  specific  supplies  and 
services  necessary  for  the  proper  conduct  of  the  business  of 
the  Magistrate  Courts  of  the  City  of  9t.  Louis  does  not  preoluds 
the  counties  from  having  the  duty  of  paying  the  oosts  of  sup- 
plies end  eervloes  necessary  for  the  proper  eonduct  of  the 
business  of  said  Meglstrate  Courts  In  counties  of  the  State 
outside  the  City  of  St.  Louis. 

In  the  ease  of  Rinehart  v.  Howell  County,  153  8.W.  (2d)  381* 
the  Supreme  Court  of  Missouri  In  dlsousslng  the  contention  that 
slnoe  a statute  provided  that  stenographers  of  proseouting 
attorneys  In  certain  counties  should  be  paid  by  the  county,  and 
slnoe  no  provision  was  made  by  statute  for  payment  of  such 
stenographers  In  other  counties,  the  result  must  be  that  where 
no  statute  authorised  payment  by  the  county,  the  oounty  was  not 
liable  therefor,  said  at  1.  0.  383: 

"Appellant's  statutory  citations  con- 
stitute legislative  recognition  of  the  pro- 
priety of  expenditures  for  stenographic 
services  In  the  discharge  of  the  oresent- 
- day  duties  of  proseoutlpg  attorneys  in  the 
communities  affeoted--an  approved  advance 
In  proper  Instances  for  the  administration 
of  the  laws  by  county  offlolals  and  the 
business  affairs  of  the  oounty  and  for 
the  general  welfare  of  the  publlo.  Suoh 
enactments.  In  view  of  the  constitutional 
grant  to  county  oourte,  should  be  oons trued 
as  relieving  the  oounty  oourts  in  the 
specified  communities  from  determining  the 
necessity  therefor  and,  by  way  of  a negative 
pregnant,  as  recognising  the  right  of  oounty 
oourts  to  provide  stenographic  services  to 
prosecuting  attorneys  In  other  oountles  when 
and  if  Indispensable  to  the  transaction  of 
the  business  of  the  oounty,  and  not  as 
/ favoring  the  oltlsens  of  the  larger  com- 

munities to  the  absolute  exclusion  of  the 
oltlsens  of  the  smaller  communities  In  the 
proseouting  attorney's  protection  of  the 
Interests  of  the  Rtate,  the  oounty  and  the 
public.  • • * 
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Magistrate  courts  are  oourta  of  reoord,  see  Seotlon  19,  Lavs 
of  Missouri,  1947,  pa^e  241  (Sec.  2811.119  Mo.  R.  3. A. ) and  as 
such  have  the  same  general  powers  and  authority  of  all  courts 
of  record  unless  suoh  general  powers  end  authority  hare  been 
specifically  withdrawn  by  an  appropriate  statute.  Hence, 
statutes  relating  to  Courts  of  Record  In  general  should  be 
read  In  conjunction  with  the  statutes  relating  to  Magistrate 
Courts,  Laws  of  Mo.  1945,  Section  1,  page  806;  (8ec.  203b, 

Mo.  R.S.A.  ) provides  as  follows: 

"The  several  sheriffs  shall  attend  eaeh 
court  held  In  their  counties,  except 
where  It  shall  otherwise  be  direoted  by 
law;  and  It  shall  be  the  duty  of  the 
offloer  attending  any  oourt  to  furnish 
stationery,  fuel,  and  other  things 
necessary  for  the  use  of  the  court  vhen- 
ever  ordered  by  the  oourt.  " 

The  above  auoted  statute  is  similar  to,  though  more  compre- 
hensive than  Section  14,  Laws  of  Mo.  1945,  (Sec.  2811.  114 
Mo.  R.  8.  A.)  page  765,  vhich  provides  as  follows: 

"Every  magistrate  may  hold  court  for 
the  trial  of  all  oauses  of  whloh  he  has 
Jurisdiction  as  often  as  may  be  neces- 
sary to  meet  the  needs  of  Justice,  and 
may  hold  such  court  on  any  day,  except 
Sunday,  on  whloh  any  cause  may  be  set 
for  trial,  or  any  cause  adjourned;  and 
when  so  required  the  sheriff  shall  be 
present  In  person  or  by  deputy  and 
attend  on  said  court." 

By  application  of  the  two  above  quoted  statutes  to  the  Magistrate 
Courts  it  beoomes  apparent  that  the  sheriff  or  his  deputy  must 
bs  present  In  ssld  court  and  attend  on  said  court  whenever 
required  to  furnish  stationery,  fuel  and  other  things  necessary 
for  the  use  of  the  court  whenever  ordered  by  the  court.  The 
words  "whenever  ordered  by  the  oourt"  and  "attend  on  said  court" 
are, In  our  opinion,  capable  of  only  one  construction,  namely, 
that  the  court  shall  decide  what  Is  necessary  for  the  proper 
oonduot  of  Its  business  and  the  court  will  then  order  the  sheriff 
to  provide  the  same  to  It.  This  construction  Is  further  sub- 
stantiated by  Section  2035,  R.  Mo.  1939.  which  provides  for 
the  auditing  and  certification  for  payment  of  such  aooounts  by 
the  oourt  as  follows: 
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"The  oourt  shall  audit  and  adjust  the 
accounts  of  the  officer  attending  It, 
mads  pursuant  to  this  ohapter,  and 
certify  the  same  for  payment." 

And  also  by  the  oase  of  State  of  Mo.  ex  rel.  V.  B.  Henslok  v. 

A.  J.  Smith,  Auditor,  5 Mo.  App.  427,  wherein  the  oourt  dlsoussed 
euoh  power  and  authority  of  the  oourt  under  an  early  revision 
of  Section  2035,  R.  8.  Mo.  1939 • which  Is  the  same  In  substanos 
as  the  oresent  statute.  In  this  case  the  court  said,  at  1.  o. 
429: 


•#  # # # The  general  law  directs  (Wag. 

Stat.  431,  sec.  4)  that  all  aocounts 
for  expenditures  accruing  In  courts 
shall  be  paid  out  of  the  treasury  of  the 
oounty  In  whloh  the  court  Is  held.  In 
the  same  manner  as  other  demands,  and 
(Vag.  Stat.  424,  secs.  41,  42)  shall  be 
audited  and  adjusted  by  the  court  In 
whloh  the  serfloes  were  rendered.  That 
tribunal  has  the  means  of  determining 
the  correctness  of  the  aocount,  as  to 
whloh  the  auditor  can  know  nothing;  and 
to  that  tribunal  alone  have  the  people 
delegated  the  power  of  determining  what 
expenditures  are  neeessary  to  oarry  on, 
with  efficiency  and  deoorum,  the  publlo 
business  of  the  court.  ******♦•« 

To  hold  otherwise  would  be  to  say  that 
the  people  have  committed  to  the  auditor 
the  power  of  suspending  the  session  of 
any  oourt  In  the  city  at  his  pleasure, 
whloh  Is  manifestly  absurd.  ****••■ 

Substantially  to  the  same  effect,  see  State  ex  rel.  MoNell  v. 

St.  Louis  County  Court,  42  Mo.  416,  wherein  the  oourt  said  at 

1.  c.  500: 


«#  # * * The  general  law  directs  all  such 
aocounts  to  be  audited,  adjusted,  anc 
certified  for  payment  by  the  oourt  In  whloh 
the  servloes  are  rendered  and  the  artlolee 
furnished.  Such  tribunal  Is  presumed  to 
have  the  means  of  determining  almost  with 
positive  oertalnty  as  to  the  correctness 
of  the  Items  of  such  an  aocount. 
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khet  necessity  can  be  shown  for  requiring 
a claim  thus  audited  and  allowed  to  under- 
go an  examination  by  the  auditor?  It  will 
not  be  pretended  that  a claim  for  similar 
servloee  in  the  County  Court  itself  would 
hare  to  oass  through  the  bands  of  the  same 
officer  before  the  County  Court  would  be 
authorised  to  order  a warrant  for  its  pay- 
ment. ■ 

From  the  foregoing  auoted  statutes  and  cases  It  follows  that 
it  is  for  the  court  alone  to  determine  what  things  are 
necessary  for  its  use  and  then  to  order  the  sheriff  to  furnish 
the  same  to  the  »ald  court  and  after  such  things  are  furnished 
the  oourt  shall  audit  and  adjust  the  aocount,  then  c ertlf y 
the  same  for  payment. 

Provision  for  the  ultimate  payment  of  the  aforementioned 
accounts  is  made  by  Section  2102,  Mo.R.S.A.  (Reenacted  Laws 
of  Mo.  19^5.  page  812)  as  follows: 

"All  expenditures  accruing  in  the  clroult 
courts,  county  courts,  magistrate  oourts, 
and  probate  courts,  except  salaries  and 
clerk  hire  which  is  payable  by  the  state, 
shall  be  paid  out  of  the  treasury  of  the 
county  in  which  the  oourt  is  held  in  the 
same  manner  as  other  demands." 

Therefore,  as  the  above  statute  requires  that  ell  expenditures 
accruing  in  the  oircult  courts,  county  oourts,  magistrate  courts 
and  probate  courts,  except  salaries  and  clerks  hire,  be  paid 
out  of  the  treasury  of  the  oounty  in  which  the  court  is  held, 
in  the  same  manner  as  other  demands,  it  is  apparent  that  all 
expenditures  made  by  the  magistrate  oourt  in  the  carrying  on  of 
its  duties  and  business  as  a magistrate  oourt  must  be  borne  by 
the  oounty  wherein  the  court  Is  held. 

The  faot  that  the  magistrate  in  the  Instant  case  has  not  complied 
with  all  the  preliminary  reoulrements  before  taking  it  upon 
himself  to  order  the  law  books  here  Involved  would  not  of  Itself 
give  rise  to  an  estoppel  against  the  said  magistrate  so  long  as 
the  magistrate  acted  in  good  faith  in  determining  that  said  law 
books  were  necessary  for  the  proper  conduct  of  the  business  of 
said  magistrate  court.  A question  of  this  nature  was  determined 
in  the  case  of  Buchanan  v.  County  of  Rails,  28?  Mo.  10,  wherein 
the  court  held  such  ouestion  to  be  a question  of  fact,  holding  at 
1.  e.  17i 


"The  evidence  as  shown  by  the  record  before 
us  does  not,  in  our  opinion,  Justify  an 
instruction  on  the  theory  of  estoppel,  nor 


r * 
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uoon  the  necessity  of  a demand  by 
respondent  upon  apoellant  that  it  should 
suoply  her  with  a suitable  office,  before 
she  was  Justified  In  renting  an  office 
elsewhere.  It  seems  that  all  parties  were 
familiar  with  the  eltuatlon.  No  one  wee 
misled.  ****#♦#**#• 

It  will  be  notloed  that  the  above  statutes  and  authorities 
proTide  that  the  oounty  wherein  suoh  oourt  Is  held  shall  nay 
all  expenditures  accruing  In  the  Courts  of  Reoord  of  said 
oounty  when  such  expenditures  are  incurred  by  said  court  for 
those  things  which  are  neoessary  to  enable  the  oourt  to  carry 
on  with  efficiency  the  public  business  of  the  court;  and  th*t 
the  oourts  alone  have  the  power  of  determining  what  expenditures 
are  neoessary  for  the  oourt  to  so  carry  on  the  business  of  the 
said  oourt. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a county 
court  In  .a  county  of  the  third  olase  Is  under  a duty  to  Issue 
a warrant  to  Day  for  law  books  ordered  by  and  for  the  Magistrate 
Court  of  said  oounty,  when  said  law  books  are  neoessary  for  the 
proper  and  efflolent  transaction  of  the  business  of  said  court. 

Respectfully  submitted 

PHILIP  M.  SESTRIC 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

ATTORNEY  GENE 
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ELECTIONS: 


Clay  County  Court  has  no  jurisdiction  over  that 
■part  of  Clay  County  annexed  to  Kansas  City 
January  1,  1950,  insofar  as  special  referendum 
election,  April  4,  1950,  is  concerned. 


February  24,  1950 


FILED  NO.  49 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  reading 
as  follows: 

"Does  the  Clay  County  Court  have  the 
right  to  select  and  set  up  polling 
places,  select  judges  and  clerks  for 
the  same,  and  in  general  conduct  the 
election  for  the  April  road  referendum 
election  in  that  portion  of  Clay  County 
allegedly  annexed  to  the  city  of  Kansas 
City  as  of  January  1,  1950?" 

On  February  23,  1950,  the  Supreme  Court  handed  down 
its  decision  in  the  case  of  State  ex  inf.  Taylor  v.  City 
of  North  Kansas  City.  Such  opinion  was  written  by  Conklin, 
J.  and  concurred  in  by  the  other  six  judges,  Leedy,  J. 
concurring  in  a separate  opinion. 

The  court  in  its  opinion  said  in  part: 

"Therefore,  we  further  hold  that 
relator  (Kansas  City,  Missouri)  by 
its  said  effective  amendment  of  its 
city  charter  to  so  extend  its  city 
limits  northward  into  Clay  County, 

Missouri,  thereby  acquired,  effective 
as  of  January  1,  1950*  and  it  now 
has  exclusive  municipal  jurisdiction 
in  and  over  all  of  that  portion  of 
Clay  County,  Missouri,  set  out  and 
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particularly  described  by  metes  and 
bounds  in  Its  said  charter  amendment 
as  being  the  area  in  Clay  County  relator 
proposed  to  be  annexed  to  its  city 
limits,  all  as  the  same  appears  and  is 
now  described  in  Ordinance  No.  10,349, 
passed  by  the  City  Council  of  Kansas 
City,  Missouri,  and  approved  by  its 
Mayor,  September  3*  19^6." 

■*#****# 

"The  writ  of  ouster  as  prayed  by  re- 
lator against  respondent,  in  the  infor- 
mation filed  herein,  is  ordered  issued 
and  made  permanent." 

While  it  is  true  that  under  Rule  No.  1.19  of  the 
Supreme  Court  of  Missouri,  a motion  for  a rehearing  may  be 
filed  within  fifteen  days  after  the  date  of  the  filing  of 
the  opinion  in  this  case,  and  while  it  is  true  that  this 
case  may  be  carried  to  the  Supreme  Court  of  the  United 
States,  until  such  time  as  the  opinion  in  this  case  is  with- 
drawn, modified  or  reversed  by  the  Supreme  Court  of  Missouri 
or  the  Supreme  Court  of  the  United  States,  laws  relating 
to  Kansas  City  do  relate  to  that  part  of  Kansas  City  annexed 
January  1,  1950. 

Section  12096,  Revised  Statutes  of  Missouri,  1939*  pro- 
vides as  follows: 

"In  all  cities  of  this  state  now  having, 
or  which  hereafter  may  have  three  hun- 
dred thousand  inhabitants  and  not  over 
seven  hundred  thousand  inhabitants, 
there  shall  be  a registration  of  all 
qualified  voters,  and  the  registration 
of  voters  and  the  conduct  of  elections 
held  in  such  cities  shall  be  governed 
by  the  provisions  of  this  article 
and  be  subject  to  the  general  election 
laws  of  this  state,  so  far  as  the  same 
are  not  inconsistent  or  in  conflict 
herewith. " 

Under  the  provisions  of  this  section  the  complete  con- 
trol of  elections  held  in  Kansas  City  is  governed  by  the 
provisions  of  Article  23*  Chapter  76,  Revised  Statutes  An- 
notated. Since  this  is  true  the  election  will  be  conducted 
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by  the  Board  of  Election  Commissioners  of  Kansas  City, 
Missouri,  and  the  Clay  County  Court  will  have  no  right  to 
set  up  polling  places,  select  judges  and  clerks  or  do 
any  other  acts  necessary  for  the  conduct  of  such  election. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Clay 
County  Court  does  not  have  the  right  to  set  up  polling  places, 
select  judges  and  clerks  for  the  same  or  in  any  way  conduct 
the  special  referendum  election  to  be  held  April  4,  1950, 
in  that  part  of  Clay  County  annexed  to  Kansas  City,  January 
1,  1950. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

Attorney  General 
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ELECTIONS:  _ Candidates  fop  committeeman  and  committee- 

woman  in  that  part  of  Kansas  City  located 
POLITICAL  COMMITTEES:  in  Clay  County  will  file  from  the  township 

in  which  he  or  she  lives# 


April  2 1950 


7 r/j~0 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir* 

This  Is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  tills  department  reading 
as  follows* 


/ 


"This  office  requoBts  for  the  use  of 
the  County  Clerk  of  Clay  County  an 
official  opinion  interpreting  Section 
11573#  R*  S.  Mo.  1939  In  view  and  in 
connoction  with  the  present  physical 
situation  in  Clay  County.  In  other 
words,  the  County  Clerk  wants  to  know 
for  what  portion  of  the  county  or  for 
what  portion  of  the  city  of  Kansas 
City  in  Clay  County  candidates  file 
for  coranittooman  and  commit too woman, 
and  whether  or  not  such  candidates  are 
requirod  to  pay  a fee  of  five  dollars 
upon  such  filing." 

You  Informod  us  further  that  that  part  of  Kansas  City 
which  is  in  Clay  County  occupies  only  a part  of  a township 
In  Clay  County  and  that  that  part  of  Kansas  City  in  Clay 
County  has  beon  made  a part  of  two  wards  of  Kansas  City  lo- 
cated in  Jackson  County# 

Section  120.77  (11572)  House  Bill  2063,  65th  General 
Assembly,  provides  as  follows* 

"At  the  August  primary  each  voter  may 
write  in  the  space  left  on  the  ballot 
for  that  purpose  the  names  of  a man 
and  a woman,  qualified  electors  of  the 
precinct,  or  voting  district  as  the 
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caao  may  be,  for  committeemen  for  such 
township,  or  voting  district,  and  the 
man  and  the  woman  receiving  the  highest 
number  of  votes  In  such  township,  or • 
s eloctlon  district,  shall  be  the  members 
of  the  party  comlttee  of  the  county  of 
which  such  voting  preclnot  or  district  la 
a part.  Any  qualified  elector  In  any  such 
voting  precinct  or  district  may  have  his 
or  her  name  printed  on  the  primary  ballot 
or  party  ticket  on  which  he  or  she  nay 
desire  to  beoone  a candidate  for  committee- 
man or  commit teewonan  by  complying  with 
the  provisions  of  section  115>f*>#  and  In 
all  counties  In  tills  state  now  or  here- 
after containing  a city  of  the  first  class, 
by  also  paying  the  sun  of  five  dollars 
to  the  treasurer  of  the  county  cocrclttee 
of  the  party  on  shose  ticket  he  or  she 
seeks  election," 

Section  11579*  Revised  Statutes  of  Missouri,  1939*  pro- 
vides as  follows! 

"The  word  'county'  as  used  In  this  article 
shall  include  the  sovoral  counties  of  this 
state  and  the  city  of  St,  Louis,  and  the 
word  'precinct'  and  the  words  'election 
districts'  shall  Include  and  refer  to 
wards  or  townships  as  the  case  may  roquire, 
but  shall  not  apply  to  any  subdivision 
less  than  a ward  within  any  city  sub- 
divided Into  wards,  or  to  any  subdivision 
less  than  a township  in  any  county," 

Since  no  separate  wards  have  been  established  in  that 
part  of  Kansas  City  located  In  Clay  County,  it  la  our  view 
that  Section’ 120,77*  House  Bill  Ho,  2063  quoted  supra,  governs 
In  this  case.  It  Is  to  bo  noted  that  the  only  requirement 
In  Section  120,77  as  to  the  payment  of  the  filing  fee  for 
comnlttoemon  or  comr.itteewomon  relates  to  counties  contain- 
ing a city  of  the  first  class  and  that  Clay  County  does  not 
contain  such  a city.  Therefore,  a person  resident  in  that 
part  of  Clay  County  annexed  to  Kansas  City  files  for  the 
office  of  coianitteeman  or  comitteewoman  from  the  township 
in  which  he  or  she  lives,  and  no  filing  fee  is  required. 

Conclusion 


It  is  the  opinion  of  this  department  that  a person  who 
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live 8 In  that  part  of  Kansas  City  located  In  Clay  Countr  who 
wishes  to  file  for  the  office  of  commit teeman  or  connittee- 
woman  filds  for  such  office  from  the  township  In  which  he  or 
she  lives. 

It  Is  further  the  opinion  of  tills  department  that  no 
filing  foe  Is  required  when  filing  for  the  office  of  committee- 
man or  commit teewoman  from  s township  In  Clay  County. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


Approved : 
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Attornoy  Goner 
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INSANE  PERSONS:  » The  burden  of  supporting  the  insane  poor 
COUNTY  LIABILITY:  rests  upon  the  county  in  which  insane  poor  have 

acquired  a residence. 


May  9,  1950 


Filed:  #49 


Honorable  Robert  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 

I. 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  from  this  department,  which  request  is  as  follows: 

"On  March  9*  1950  a resident  of  Clay  County, 

Missouri,  who  resided  in  that  portion  of  Clay 
County  heretofore  annexed  by  the  city  of 
Kansas  City,  was  adjudged  insane  and  committed 
to  State  Hospital  #2  by  the  Probate  Court  of 
Clay  County.  Prior  to  that  date,  but  subse- 
quent to  the  date  of  the  filing  of  the  inform- 
ation against  the  alleged  insane  in  the  Probate 
Court,  the  alleged  insane  was  ordered  restrained 
by  the  Clay  County  Probate  Court  in  the  General 
Hospital  in  Kansas  City  because  of  his  violent 
condition.  The  city  of  Kansas  City  has  now 
billed  the  County  Court  for  payment  for  care 
of  this  patient  from  March  1 to  March  9*  1950. 

Since  the  alleged  insane  at  that  time  was  a 
resident  both  of  Clay  County  and  of  the  city 
of  Kansas  City,  is  the  Clay  County  Court 
liable  for  this  bill?" 


II. 

We  presume,  for  purposes  of  this  opinion,  that  the  person 
adjudged  to  be  insane  is  a poor  person. 

Section  9590,  R.  S.  Mo.  1939*  provides  as  follows: 

"Poor  persons  shall  be  relieved,  maintained 
and  supported  by  the  county  of  which  they  are 
inhabitants." 

Section  9591,  R.  S.  Mo.  1939*  defines  poor  persons  as  follows 
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"Aged,  Infirm,  lame,  blind  or  sick  persons, 
who  are  unable  to  support  themselves,  and 
when  there  are  no  other  persons  required 
by  law  and  able  to  maintain  them,  shall  be 
deemed  poor  persons . " 

The  above  sections  have  been  re-enacted  by  Senate  Revision  Bill 
No.  1061(1949  Revised  Statutes). 

Section  9328,  R.  S.  Mo.  1939#  as  amended.  Laws  1945#  page  905, 
and  re-enacted  by  Senate  Revision  Bill  No.  1059#  provides  that  the 
county  shall  pay  for  the  maintenance  of  the  insane  poor  committed 
to  the  state  hospital. 

Section  10914,  R.  S.  Mo.  1939#  of  the  County  Budget  Law  provides 
that  the  first  class  of  estimated  expenditure  for  each  year  shall 
be  for  the  care  of  paupers  designated  by  lawful  authority  to  be 
insane  (in  state  hospital). 

Section  499#  R.  S.  Mo.  1939#  re-enacted  by  Senate  Revision 
Bill  No.  1131#  provides  as  follows: 

"The  expenses  attending  such  confinement  shall  be 
paid  by  the  guardian  out  of  his  estate,  or  by  the 
person  bound  to  provide  for  and  support  such  insane 
person,  or  the  same  shall  be  paid  out  of  the  county 
treasury,  upon  the  order  of  the  county  court,  after 
the  same  shall  be  duly  certified  to  them  by  the 
probate  court." 

The  Supreme  Court  of  Missouri  said  in  the  case  of  Yarnell  v.  Cole 
county  court,  80  Mo.  80,  l.c.  84: 

"We  think  it  apparent  from  the  above  statutory 
provisions  and  the  general  law  regulating  asylums, 

(2  R.  S.  p.  8l8,)  that  it  was  the  intention  of  the 
legislature  to  cast  the  burden  of  supporting  the 
insane  poor  upon  each  county  where  such  insane  poor 
have  acquired  a residence  or  settlement  * * *." 

The  Supreme  Court  of  Missouri  in  the  case  of  State  v.  Smith, 

96  S.W. (2d)  40,  l.c.  41,  said: 

"We  are  of  the  opinion  that  it  is  the  duty  of  a 
county  to  support  the  ppor  who  are  within  its 
boundaries.  Section  12950,  R.  S.  Mo.  1929(Mo. 

St.  Ann.  Sec.  12950,  p.  7474),  is  as  follows: 

’Poor  persons  shall  be  relieved,  maintained  and 
supported  by  the  county  of  which  they  are 
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inhabitants. 1 

"‘An  examination  of  the  Revised  Statutes  of 
Missouri  1929  clearly  shows  that  poor  relief 
is  a "public  purpose"  and  a governmental  duty 
because  by  sections  12950  and  12952  (Mo.  St. 

Ann.  Secs.  12950,  12952  (p.  ib'Jk) , counties  are 
authorized  to  spend  money  in  support  of  the 
poor;  by  section  9986  (Mo.  St.  Ann.  Sec.  9986 
(p.  8022)),  a county  pauper  fund  is  provided: 
by  section  12058  and  139^2  (Mo.  St.  Ann.  Secs. 
12058,  139^2  (pp.  6410,  4240))  county  poor 
houses  and  county  hospitals  are  maintained:  sec- 
tion 9697  (Mo.  St.  Ann.  sec.  9697  (p.  7349)) 
gives  authority  to  educate  poor  children  that 
are  blind  or  deaf;  section  12961  (Mo.  St. 

Ann.  sec.  12961  (p.  7^76))  directs  the  county 
court  to  set  aside,  out  of  its  annual  revenues, 
a definite  sum  for  the  support  of  the  poor; 
article  1,  chapter  90,  creates  a state  board 
of  charities  and  defines  its  functions: 
section  12930  (Mo.  St.  Ann.  Sec.  12930,  p. 

7465)  requires  this  board  to  supervise  public 
relief  to  the  poor.  * * * 

"’The  good  of  society  demands  that  when  a person 
"is  without  means,  and  unable,  on  account  of 
some  bodily  or  mental  infirmity,  or  other  unavoid- 
able cause,  to  earn  a livelihood,"  he  is  entitled 
to  be  supported  at  the  expense  of  the  public. 

"It  is  immaterial  how  the  alleged  pauper  is  brought 
into  need,  as  it  is  the  fact  of  the  situation  and 
not  the  method  of  producing  it  that  is  important." 
"So  the  fact  that  a person’s  want  is  the  result  of 
gross  intemperance  does  not 
securing  relief  as  a pauper, 
man,  who  can,  if  he  chooses  obtain  employment 
which  will  enable  him  to  maintain  himself  and 
family,  but  refuses  to  accept  employment,  is 
not  entitled  to  public  relief,  though  relief  may 
be  properly  extended  to  the  wives  and  children  of 
such  men."  21  R.C.L.  705,  706.  It  necessarily 
follows  that  an  able-bodied  man,  who  is  unable  to 
obtain  employment  on  account  of  the  economic  condi- 
tions existing  at  the  time,  and  who  is  without 
means  of  support,  is  entitled  to  public  relief. 


prevent  him  from 
" An  ablebodied 
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’Jennings  v.  City  of  St.  Louis,  332  Mo. 

173,  58  S .w. (2d)  979,  981,  87  a.l.r.  365." 

The  Supreme  Court  of  Missouri  in  the  case  of  City  of  Joplin 
v.  Jasper  County,  l6l  S.W.(2d)  411,  l.c.  413,  said: 

"In  the  instant  case  no  question  is  raised 
as  to  the  validity,  constitutional  or  other- 
wise, of  any  statute  but  a declaration  is 
sought  as  to  the  rights  and  duties  of  the  parties 
in  caring  for  the  poor  and  especially  the  sick 
poor  of  Jasper  County  who  are  also  residents 
of  the  City  of  Joplin.  In  addition  to  the 
statutes  relied  on  by  the  City,  Secs.  9590- 
9593,  R.  S.  Mo.  1939,  relative  to  the  county 
poor  it  appears  there  are  several  other  laws 
relating  to  the  same  subject.  Article  1, 

Chapter  57,  Secs.  9733-9759,  R.  S.  Mo.  1939, 

Mo.  R.S.A.  Secs.  9733-9759,  deals  with  the 
State  Board  of  Health  and  its  duties  to  the 
sick  as  well  as  the  poor.  Article  6,  Chapter 
54,  R.  S.  Mo.  1939,  Mo.  R.  S.  A.,  Secs.  9550- 
9580,  deals  with  the  support  of  needy  mothers 
and  dependent  children,  while  Article  7, 

Chapter  54,  R.  S.  Mo.  1939,  Mo.  R.S.A.  Secs. 

9581-9568,  relates  to  funds  for  dependent 
women  in  certain  counties.  Article  3,  Chapter 
51,  Secs.  9360-9362,  R.S.  Mo.  1939,  Mo.  R.S.A. 

Secs.  9360-9362,  deals  with  city  and  county 
hospitals  for  the  insane,  * * * " 

The  Supreme  Court  in  this  case  did  not  decide  the  respective 
duties  and  rights  between  the  City  of  Joplin  and  the  county  of 
Jasper  in  regard  to  their  respective  poor  persons.  The  court 
pointed  out  that  a suit  could  be  filed  to  determine  an  actual 
case  or  issue  as  to  the  liability  of  either  for  the  support 
of  actual  cases  of  persons  in  need,  but  that  this  case  did  not 
present  issues  ripe  for  determination. 

If  the  City  of  Kansas  City  filed  suit  against  Clay  county 
to  recover  and  charge  for  the  care  of  the  insane  person  temporarily 
restrained  in  their  general  hospital,  then  a real  issue  would  be 
presented  to  the  court  to  determine. 

We  can  find  no  statute  making  it  the  duty  of  the  city  of  Kansas 
City  to  support  its  insane  poor.  Furthermore,  the  Clay  county 
probate  court  ordered  the  person  temporarily  confined  in  the  General 
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Hospital  in  Kansas  City  as  part  of  the  proceedings  in  that  court. 
The  probate  court  had  authority  to  make  this  order  under  the  pro- 
visions of  Section  9336,  as  re-enacted  Laws  Mo.  19^5,  page  905 . 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department  that 
Clay  county  is  liable  for  the  hospitalization  of  its  insane  poor  in 
the  General  Hospital  in  Kansas  City,  Missouri,  when  ordered  temporarily 
confined  therein  by  the  Probate  Court  of  Clay  County,  even  though 
such  insane  poor  are  also  residents  of  the  city  of  Kansas  City, 

Missouri . 

Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 

APPROVED: 


J.  fe.  TAYLOR 
Attorney  General 
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Several  questions  relating  to  the  assessment, 
and  collection  of  fees  in  the  magistrate 
courts,  and  the  certification  of  fee  bills 
in  connection  therewith. 


Piled:  #49 


June  16,  1950. 


Mr.  Robert  G.  Kirkland, 

Prosecuting  Attorney, 

Clay  County, 

Liberty,  Mi s souri . 

Dear  Mr.  Kirkland: 

We  have  your  recent  request  for  an  opinion  from  this  office. 
Your  letter  of  request  is  as  follows: 

"Please  furnish  this  office  for  the  use  of  the 
Clerk  of  the  Circuit  Court  with  an  official 
opinion  on  the  following  propositions: 

"1.  Is  the  Clerk  of  a Magistrate  Court  entitled 
to  charge  as  costs  in  the  case  any  fee  for  making 
up  and  certifying  transcripts  of  the  record  in 
cases,  either  criminal  or  civil,  appealed  from 
the  Magistrate  Court  to  the  Circuit  Court  (that 
is,  over  and  above  the  $2.50  or  $5.00  taxed  as 
magistrate  fee)?  What  is  the  proper  fee?  Must 
such  fee,  if  any,  be  collected  from  the  appellant 
at  the  time  the  appeal  is  taken  or  must  it  be  taxed 
as  court  costs  and  collected  by  the  Circuit  Clerk? 

"2.  In  all  criminal  cases  sent  from  a Magistrate 
Court  to  the  Circuit  Court,  whether  on  appeal,  or 
after  the  defendant  has  been  bound  over  following 
preliminary  hearing,  or  for  costs  only,  must  the 
fee  bills  sent  with  the  cases  by  the  Clerk  of  the 
Magistrate  Court  be  certified  to  by  the  Prosecuting 
Attorney  before  they  can  be  paid  or  collected  by 
the  Clerk  of  the  Circuit  Court?'" 

Your  first  question  is  whether  the  clerk  is  entitled  to  any  fee 
for  certifying  the  transcripts  of  the  record  on  appeal  to  the  Cir- 
cuit Court  In  addition  to  the  $2.50  provided  for  criminal  cases, 
and  the  $5.00  for  civil  cases. 

Laws  1947,  Vol.  1,  page  240,  provides  in  part  as  follows: 

"A  fee  of  five  ($5.00)  dollars  shall,  be  allowed 
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the  magistrate  in  each  civil  proceeding,  general 
or  special,  instituted  in  his  court.  Upon  the 
commencement  of  any  such  proceedings  in  the  magis- 
trate court  except  in  cases  instituted  by  the  state, 
county  or  other  political  subdivision  the  party  com- 
mencing the  same  shall  pay  to  the  clerk  of  said 
court  such  magistrate  fee  of  five  dollars  ($5.00). 
The  fees  herein  provided  shall  be  charged  against 
the  losing  party,  and  if  recovered  from  said  party 
the  same  shall  be  repaid  to  the  party  making  the  de- 
posit of  such  fee.  * * * " 

Laws  1947 > Vol.  1,  page  488,  provides  in  part  as  follows: 

"(l)  There  shall  be  charged  and  collected  by  the 
clerks  of  the  magistrate  courts  fees  for  certain 
of  their  services  as  follows: 


"For  issuing  each  execution  in  civil 

cases $0.35 

For  each  renewal  of  execution  in 

civil  cases 25 

For  making  certified  copies  on 


for  each  100  words  '.  . ^ ^ ^ 7~ 10 

For  copies  of  records,  pleadings  or 

instruments  on  file  in  the  office 

of  such  clerks,  for  every  100  words 

and  figures 10 


"(2)  In  each  criminal  proceeding  and  in  each 
preliminary  hearing  instituted  in  any  magis- 
trate court,  a magistrate  court  fee  of  two 
dollars  and  fifty  cents  ($2.50)  shall  be  allowed 
and  collected  to  be  in  full  for  the  services  of 
the  magistrate  or  the  clerk  of  said  court.  Such 
fees  shall  be  charged,  collected  and  disposition 
thereof  shall  be  made  as  provided  by  law  applica- 
ble thereto." 

(Underscoring  ours) 

It  appears,  then,  that  the  clerk  is  entitled  to  collect  a 
fee,  in  civil  matters,  for  his  work  in  preparing  and  certifying 
transcripts  for  appeal. 

In  regard  to  costs  in  criminal  cases,  this  office  ruled 
in  an  opinion  dated  June  20,  1947,  addressed  to  Honorade  Forrest 
Smith,  then  State  Auditor,  as  follows: 
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"It  is,  therefore,  our  opinion  that  the 
magistrate  should  not  charge  and  collect  the 
fee  provided  for  in  Section  8459*  R.S.  Mo. 

1939*  in  addition  to  the  $2.50  magistrate 
court  fee  provided  for  in  Senate  Bill  No.  108, 
enacted  by  the  64th  General  Assembly,  which  is 
now  in  effect,  and,  further,  that  the  $2.50  mag- 
istrate court  fee  shall  be  the  only  fee  col~ 
lected  in  criminal  proceedings  in  the  magis- 
trate court  for  services  performed  by  the  magis- 
trate or  by  the  clerk  of  the  magistrate  court." 

(Underscoring  ours) 

You  next  ask  if  the  additional  fee  should  be  collected  at  the 
time  the  appeal  is  taken,  i.e.,  in  the  magistrate  court,  or  should 
it  be  collected  as  costs  in  the  Circuit  Court? 

At  this  time  we  again  call  your  attention  to  Laws  of  1947, 
Vol.  1,  page  488,  supra,  which  provides  for  the  collection  of 
additional  fees  in  civil  cases  in  part  as  follows: 

"There  shall  be  charged  and  collected  by  the 
clerks  of  the  magistrate  courts  fees  for  cer- 
tain of  their  services  as  follows: 

***************** 


"For  making  certified  copies  on 
appeals  or  certiorari,  in  civil 
cases  for  each  100  words $0.10." 

It  Is  therefore  clear  that  the  fee  should  be  collected  from 
the  appellant  at  the  time  the  appeal  is  taken,  by  the  clerk  of  the 
magistrate  court. 

Your  final  inquiry  relates  to  the  duty  of  the  prosecuting 
attorney  to  certify  fee  bills  (in  criminal  cases)  sent  from  the 
magistrate  court  to  the  circuit  court 

Section  4237  R.S.  Mo.  1939  provides  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting  attor- 
ney to  strictly  examine  each  bill  of  costs  which 
shall  be  delivered  to  him,  as  provided  in  the 
next  preceding  section,  for  allowance  against 
the  state  or  county,  and  ascertain  as  far  as  possible 
whether  the  services  have  been  rendered  for  which 
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charges  are  made,  and  whether  the  fees  charged 
are  expressly  given  by  law  for  such  services,  or 
whether  greater  charges  are  made  than  the  law  au- 
thorizes, and  if  said  fee  bill  has  been  made  out 
according  to  law,  or  if  not,  after  correcting  all 
errors  therein,  he  shall  report  the  same  to  the 
judge  of  said  court,  either  in  term  or  in  vacation 
and  if  the  same  appears  to  be  formal  and  correct, 
the  judge  and  prosecuting  attorney  shall  certify 
to  the  state  auditor,  or  clerk  of  the  county  court, 
accordingly  as  the  state  or  county  is  liable,  the 
amount  of  costs  due  by  the  state  or  county  on  the 
said  fee  bill,  and  deliver  the  same  to  the  clerk 
who  made  it  out,  to  be  collected  without  delay,  and 
paid  over  to  those  entitled  to  the  fees  allowed." 

The  "next  preceding  section"  is  Section  4236  R.S.  Mo.  1939* 
as  follows: 

"The  clerk  of  the  court  in  which  any  criminal 
cause  shall  have  been  determined  or  continued 
generally  shall,  immediately  after  the  adjourn- 
ment of  the  court  and  before  the  next  succeeding 
term,  tax  all  costs  which  have  accrued  in  the  case; 
and  if  the  state  or  county  shall  be  liable  under 
the  provisions  of  this  article  for  such  costs  or 
any  part  thereof,  he  shall  make  out  and  deliver 
forthwith  to  the  prosecuting  attorney  of  said 
county  a complete  fee  bill,  specifying  each  item 
of  services  and  the  fee  therefor." 

(Underscoring  ours) 

In  a recent  case  (Cramer  v.  Smith,  168  S.W.  2d  1039)  the 
Supreme  Court  of  Missouri  held  as  follows,  l.c.  1041: 

"Referring  to  Section  4236,  supra,  it  will  be 
seen  that  it  is  the  duty  of  the  clerk  to  tax 
the  costs  and  issue  fee  bills  in  criminal  cases 
when  the  same  ’shall  have  been  determined  or 
continued  generally. ’ The  verb  determine  ’has 
been  variously  defined,  the  three  principal  senses 
being  to  ascertain,  to  bound,  and  to  terminate.’ 

26  C.J.S.,  Determine,  pp.  1257,  1258.  ’To  put 
or  set  an  end  to;  to  bring  to  a close;  to  terminate.’ 
(Webster’s  International  Diet.)  In  Hanchett  Bond 
Co.  v.  Glore,  208  Mo.  App.  169,  232  S.W.  159 , 160, 
it  was  said,  ’The  term  "determination"  may  "properly. 
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and  according  to  legal  use  as  well  as  according 
to  Its  derivation,  signify  the  coining  to  an  end 
in  any  way  whatever  * * * more  specifically  the 
final  result  of  a proceeding."  lo  C.J.  9b3. 1 
(italics,  the  present  writer’s.)  We  hold  the 
term  ’determined’  was  used  in  Section  4236,  in 
the  sense  of  terminated  or  brought  to  an  end, 
finished  (2 6 C.J.S.,  Determine,  p.  1259)  - and 
this  not  merely  insofar  as  the  trial  court 
might  have  been  presently  concerned,  but  as 
implying  a finality.  As  thus  construed,  this 
provision  harmonizes  with  the  scheme  of  the 
statute  for  the  certification,  allowance  and 
payment  of  criminal  costs  through  the  medium  of 
a ’complete’  fee  bill.  * * * " 

It  is  clear  from  the  above  that  there  is  no  obligation  on  the 
Prosecuting  Attorney  to  certify  a fee  bill  until  the  cause  has 
been  finally  determined,  which  is  not  the  case  in  the  instances 
you  set  out.  The  "fee  bill"  sent  from  the  Magistrate  Court  to 
the  Circuit  Court  is  not  really  a fee  bill  within  the  meaning  of 
Section  4236,  but  is  in  effect  merely  a statement  of  costs,  which 
the  fee  bill,  when  made  out  by  the  Circuit  Court  and  certified  by 
the  Prosecuting  Attorney,  includes. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  Magis- 
trate Clerk  is  entitled  to  an  additional  fee  for  making  up  and  cer- 
tifying the  transcript  in  civil  cases,  as  provided  in  Laws  1947* 
Vol.  1,  page  488.  Such  fee  should  be  collected  by  the  Magistrate 
Clerk  at  the  time  the  appeal  is  taken. 

It  Is  also  our  opinion  that  a Prosecuting  Attorney  should 
not  certify  the  statement  of  costs  sent  from  the  Magistrate  Court 
to  the  Circuit  Court,  but  should  certify  the  fee  bill  as  drawn  by 
the  Circuit  Clerk. 

Respectfully  submitted. 


H.  JACKSON  DANIEL, 

Assistant  Attorney  General. 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General. 
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BOARD  OP* ELECTION  COMMISSIONERS:  It  is  within  the  power  of  the 
COUNTIES:  Legislature  to  provide  that  the 

expenses  of  a board  of  election 
commissioners  of  a city  located 
in  two  counties  shall  be  paid 
by  both  such  counties. 


September  13,  1950 

FILED  NO.  49 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Kirkland: 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  in  which  you  request  an  opinion  of  this  department  on 
the  following  proposition: 

"House  Bill  2055  passed  at  the  last 
session  of  the  Legislature  and  effective 
April  14,  1950*  provided  for  the  payment 
of  expenses  of  elections  conducted  in  and 
by  large  cities  lying  in  two  counties. 

This  statute  appears  to  give  the  Board  of 
Election  Commissioners  of  the  city  authority 
to  issue  warrants  drawn  on  the  treasury  of 
the  respective  counties.  Can  an  outside  agency, 
unrelated  and  unconnected  to  the  county  govern- 
ment, be  given  the  power  and  authority  to  draw 
warrants  on  the  county  treasury?" 

Section  117.01  of  House  Revision  Bill  No.  2055  of  the  65th 
General  Assembly  of  Missouri  defines  "county"  as  follows: 

"(b)  'County*  shall  mean  any  county  or 
counties  in  which  any  city  to  which  this 
article  applies  is  situated." 

Section  117.17  of  3aid  House  Revision  Bill  No.  2055  pro- 
vides as  follows: 

"Said  board  of  election  commissioners  shall 
audit  all  the  claims  of  judges  and  clerks 
of  elections,  and  all  other  claims  under 
this  article,  and  shall  draw  a warrant  there- 
for upon  such  county  or  counties  and/or  city 
treasury,  as  the  case  may  be . " 


Hon.  Robert  G.  Kirkland 


Section  117.145  of  said  House  Revision  Bill  No.  2055  pro- 
vides as  follows: 

"When  any  such  city  shall  be  located  in  more 
than  one  county,  all  such  salaries  and  ex- 
penses shall  be  paid  one-half  out  of  the 
city  treasury  and  one-half  out  of  the 
combined  treasuries  of  all  such  counties 
with  each  county  paying  in  proportion  to 
the  population  of  that  part  of  each  such 
city  located  in  such  county  according  to 
the  last  preceding  federal  decennial  census." 

The  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rel. 
Lynn  v.  the  Board  of  Education  of  the  City  of  St.  Louis,  l4l  Mo. 
45,  4l  S.W.  924,  considered  the  question  of  whether  or  not  the 
City  of  St.  Louis  had  to  pay  the  cost  of  a school  election  held 
in  said  city.  The  court  held  (Mo.)  l.c.  48,  49,  50: 

"The  contention  of  the  relator  is  that  in- 
asmuch as  the  Constitution  and  laws  of  this 
State  authorize  a separate  taxation  for  school 
purposes,  the  costs  of  this  election  should  be 
paid  out  of  the  school  fund  and  not  out  of 
revenues  raised  for  municipal  purposes  only, 
and  further  that  the  legislature  has  no  con- 
stitutional power  to  require  the  city  of  St. 

Louis  to  pay  the  expenses  of  this  school 
election.  If  the  last  contention  is  not  well 
made,  then  the  answer  to  relator's  first  con- 
tention is  simply  that  the  legislature  has 
thought  proper  to  provide  for  the  expenses 
of  the  election  of  the  board  of  education  of 
the  city  of  St.  Louis  out  of  a fund  and  by  a 
way  not  approved  by  his  judgment,  if  we  read 
aright  the  act  creating  the  respondent  board 
of  education  and  the  election  laws  of  1895  to 
which  it  refers  in  section  6 thereof. 

"Just  what  constitutional  provision  would  be 
violated,  if  it  is  determined  that  the  legis- 
lature has  provided  that  the  expenses  in- 
curred by  the  election  of  the  directors  of  the 
board  of  education  of  the  city  of  St.  Louis  shall 
be  defrayed  by  the  city  of  St.  Louis  out  of  its 
general  revenue,  is  not  named  or  designated  by 
the  relator;  but  be  that  it  may,  the  constitutional 
power  of  the  legislature  to  authorize  by  law  a 
tax  to  be  levied  by  the  municipal  authorities 
upon  property  within  its  limits  to  pay  the  expenses 
of  all  elections  held  therein  ought  not  now  to  be 
a question  in  this  State  since  the  ruling  of  this 
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court  in  the  case  of  The  State  ex  rel  v. 

Owsley,  122  Mo.  68.  In  that  case  this 
court,  construing  section  1011,  Revised 
Statutes  1889,  containing  a similar  pro- 
vision to  section  91  of  the  present  election 
law,  upon  which  respondent  relies  to  throw 
the  costs  of  this  election  upon  the  city,  held 
that  the  legislature  had  the  constitutional 
right  to  require  the  city  to  pay  the  expenses 
of  holding  all  elections,  whether  national, 
state,  or  municipal,  held  in  such  city,  out 
of  revenue  raised  by  the  city. 

"The  legislature  has  control  over  the  revenues 
of  the  city  as  over  that  of  the  county  and  State, 
and  can  direct  by  law  that  the  expenses  of  elec- 
tions  held  in  a municipality,  for  the  election  of 
school  directors,  or  for  local  purposes,  shall  be 
paid  out  of  the  treasury  of  the  municipality  from 
taxes  levied  and  collected  by  municipal  authori- 
ties." (Underscoring  ours) 

The  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rel. 
Webster  Groves  Sanitary  Sewer  District  v.  Smith,  87  S.W.  2d.  147, 
337  Mo.  855j  considered  the  question  of  whether  or  not  the  city 
of  Webster  Groves  had  to  pay  the  cost  of  holding  a sewer  bond 
election  for  said  sewer  district,  and  in  said  case  said,  (S.W.) 
l.c.  153: 


"It  is  next  contended  that  the  act  is  uncon- 
stitutional because  it  authorizes  the  ex- 
penditure of  county  funds  in  aid  of  sewer 
districts  in  violation  of  section  46  of 
article  4 of  the  Constitution  of  Missouri. 

"Section  5 of  the  act  (Mo.  St.  Ann.  Sec.  11071e- 
5,  P.  7431)  provides  that,  after  the  incorpor- 
ation of  a sewer  district  by  the  circuit  court, 
it  shall  be  the  duty  of  the  circuit  court  to 
order  the  county  court  or  the  election  com- 
missioners, if  there  be  election  commissioners 
in  the  county,  to  call  and  hold  an  election 
within  sixty  days  after  the  issuance  of  the 
order  for  the  purpose  of  electing  a board  of 
trustees  and  voting  on  a proposition  to  incur 
indebtedness  by  the  district  for  the  construction 
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of  district  sewers.  Section  7b  (Mo.  St. 

Ann.  Sec.  11071e-9,  p.  7431)  provides 
that  the  expense  of  elections  held  prior 
to  the  issuance  of  bonds  and  the  levy  of 
taxes  by  the  district  shall  be  paid  out  of 
the  general  revenues  of  the  county.  This 
section  also  provides  that  all  indebtedness 
incurred  by  the  district  prior  to  the  issuance 
of  bonds  may  be  paid  out  of  funds  received  from 
the  sale  of  bonds.  It  is  the  payment  of  these 
election  expenses  by  the  county  which  furnishes 
the  grounds  for  this  objection  to  the  act. 

Relator  contends  that  section  7b  (Mo.  St.  Ann. 

Sec.  11071e-9,  p.  7431)  clearly  contemplates 
the  repayment  of  the  election  expenses  to  the 
county  out  of  the  proceeds  of  the  sale  of 
bonds,  and  that,  since  in  the  case  at  bar  the 
election  resulted  in  am  authorization  to  issue 
the  bonds,  the  question  is  a moot  one.  We  will 
not  so  consider  it.  Situations  may  arise  where 
the  election  was  unfavorable  to  the  issuance 
of  bonds,  in  which  event  there  could  be  no 
repayment . 

"No  authority  is  cited  by  respondent  in  support 
of  his  position.  Relator  cites  the  case  of 
State  ex  rel.  Lynn  v.  Board  of  Education,  l4l 
Mo.  45,  4l  S.W.  924,  in  support  of  this  pro- 
vision of  the  act.  In  that  case  the  same 
objection  was  made  to  an  act  of  the  Legislature 
requiring  the  city  of  St.  Louis  to  pay  the 
expense  of  a school  election  held  within  the 
city.  We  sustained  the  validity  of  the  statute. 

Again  in  the  recent  case  of  State  ex  rel.  Russell 
et  al.  v.  State  Highway  Commission,  328  Mo. 

942,  loc.  cit.  963,  42  S.W.  2d  196,  we  held  that 
a statute  authorizing  the  state  highway  commission 
to  build  state  highways  through  municipalities  with 
state  funds  was  not  a gift  or  grant  to  such 
municipalities  within  the  meaning  of  section  46  of 
article  4.  We  see  no  difference  in  principle 
between  those  cases  and  the  situation  before  us. 

The  payment  of  the  election  expense  of  the  newly 
created  sewer  district  was  not  a gift  or  grant 
to  that  district  within  the  meaning  of  section 
46  of  article  4 of  the  Constitution." 

The  Supreme  Court  of  Missouri  has  said  in  State  ex  rel. 

Preisler  v.  Woodward,  105  S.W.  2d  912,  340  Mo.  906,  (S.W.)  l.c. 
915: 
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"*  * *It  Is  true,  the  legislative  power, 
generally  speaking.  Is  unlimited,  save 

as  the  Constitution  has  set  bounds  to  it. 

* * 

The  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rel. 
Volker  et  al.  v.  Kirby,  136  S.W.  2d  31 9,  345  Mo.  801,  considered 
the  question  of  whether  or  not  Jackson  County  had  to  pay  warrants 
issued  by  the  Kansas  City  Election  Commissioners.  The  court  said 
(S.W.)  l.c.  320: 

"Respondent  also  contends  that  the  election 
law  in  question  violates  Sec.  36,  Art.  VI 
of  the  constitution.  Mo.  St.  Ann.,  which 
follows:  'In  each  county  there  shall  be  a 

county  court,  which  shall  be  a court  of 
record,  and  shall  have  jurisdiction  to 
transact  all  county  and  such  other  busi- 
ness as  may  be  prescribed  by  law.  * * *' 

In  other  words,  he  contends  that  the  election 
board  is  conducting  county  business. 

"The  maintenance  of  an  election  board  is  a 
state  function.  Indeed,  respondent  does  not 
contend  that  the  maintenance  of  such  a board 
is  not  a state  function.  If  a state  function, 
the  legislature  has  the  authority  to  compel 
the  city  and  county  to  join  in  providing  for 
said  maintenance.  State  ex  rel.  Faxon  v. 

Owsley,  122  Mo.  68,  26  S.W.  659;  State  ex 
rel.  Lynn  v.  Board  of  Education,  l4l  Mo.  45 , 

4l  S.W.  924;  State  ex  rel.  Hawes  v.  Mason, 

153  Mo.  23,  54  S.W.  524;  State  ex  rel.  Wm. 

C.  Reynolds  et  al.  v.  Hy.  L.  Jost  et  al., 

265  Mo.  51,  175  S.W.  591,  Ann.  Cas.  1917D, 

1102." 

Judge  Ellison  in  a concurring  opinion  in  this  same  case  said, 
(S.W.)  l.c.  323: 

"*  * *Respondent  says  they  delegate  un- 
limited power  to  the  Board  of  Election 
Commissioners  of  Kansas  City  to  appropriate 
money  for  their  own  use  and  to  create  sub- 
ordinate officers,  in  violation  of  Article 
III  and  sec's  1 and  10  of  Art.  X of  the 
state  Constitution.  This  contention  is 
grounded  mainly  on  State  ex  rel.  Field  v. 

Smith,  329  Mo.  1019,  49  S.W.  2d  74. 
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"The  power  is  not  despotic,  with  absolute 
immunity  from  judicial  review;  but  the 
board's  decision  is  prima  facie  valid  and 
the  county  court  has  no  independent  power 
to  overrule  it.  This  is  not  only  what  the 
statute  means,  but  is  the  wiser  rule.  The 
way  would  be  thrown  open  for  raids  on  the 
treasury  if  such  unlimited  power  were  placed 
in  improper  hands,  but,  on  the  contrary,  the 
legislative  purpose  would  be  thwarted  if  the 
board  were  subject  to  local  domination." 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Legislature  has 
the  power  and  authority  to  provide  for  the  payment  by  both  counties 
of  warrants  issued  by  a board  of  election  commissioners  of  a city 
located  in  two  counties. 


Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


INSURANCE : 

FOREIGN  INSURANCE  CORPORATIONS: 


Section  6007,  R.S.  Mo.  1939  pro- 
hibiting removal  of  cases  from 
State  Courts  to  Federal  Courts 
by  foreign  insurance  corporations 
is  unconstitutional. 


February  16,  1950 


Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Superintendent  Leggett: 

This  will  acknowledge  receipt  of  your  letter  requesting  an 
opinion  of  this  department  respecting  the  right  of  the  Superin- 
tendent of  Insurance  to  proceed,  under  Section  6007,  R.S.  Mo. 
1939,  to  revoke  the  license  of  a foreign  insurance  company  to 
carry  on  its  business  in  this  State  under  the  provisions  of  Ar- 
ticle 6,  Chapter  37,  R.S.  Mo.  1939,  because  of  the  removal  by 
such  insurance  company  to  the  Federal  Court  of  a cause  filed 
in  a State  Court  without  the  consent  of  the  opposite  party. 

Your  letter  states: 

"Under  date  of  May  23,  1949,  the  Superinten- 
dent of  Insurance  received  a request  from 
Frank  Lowry,  Attorney  At  Law,  representing 
a Mrs.  Christina  C.  Mercer,  to  forthwith  re- 
voke the  license  issued  to  Millers  Mutual  Fire 
Insurance  Company,  a Corporation,  organized 
under  the  laws  of  the  State  of  Pennsylvania, 
and  admitted  to  do  business  in  the  State  of 
Missouri,  under  the  provisions  of  Article  6, 

Chapter  37,  R.S.  Missouri,  1939. 

"Mr.  Lowry's  client,  Mrs.  Christine  C.  Mercer, 
a resident  of  Missouri,  filed  a suit  against 
Millers  Mutual  Fire  Insurance  Company  in  the 
Cape  Girardeau  Court  of  Common  Pleas.  Subse- 
quently, the  defendant  removed  the  cause  to 
the  United  States  District  Court  at  Cape 
Girardeau,  Missouri,  without  the  consent  of 
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the  plaintiff.  The  request  for  the  revoca- 
tion of  the  license  of  Millers  Mutual  Fire 
Insurance  Company  is  made  under  the  terms 
and  provisions  of  Section  6007,  Revised 
Statutes  of  Missouri,  1939. 

"Will  you  please  advise  this  Department  as 
to  the  constitutionality  of  Section  6007, 

R.  S.  Missouri,  1939,  and  further  advise  as 
to  whether  the  Superintendent  of  Insurance 
should  proceed  to  take  action  under  the  pro- 
visions of  said  Section  6007,  R.S.  Missouri, 

1939,  on  a request  such  as  the  one  received 
in  this  case." 

You  submit  two  questions  for  our  attention: 

First:  Is  said  Section  6007  constitutional,  and 

Second:  Should  the  Superintendent  of  Insurance  proceed  to 
take  action  under  the  terms  of  said  Section  6007  to  revoke  the  li- 
cense of  a foreign  insurance  company  upon  a request  such  as  the 
one  received  in  this  case. 

Section  6007,  R.S.  Mo.  1939,  has  not  been  before  our  Supreme 
Court  or  the  Supreme  Court  of  the  United  States  for  construction. 

The  constitutionality  of  statutes  having  similar  provisions  as  are 
in  Section  6007,  from  the  insurance  codes  of  other  States,  however, 
have  been  determined  by  the  Supreme  Courts  of  those  States  and  by 
the  Supreme  Court  of  the  United  States. 

A Missouri  statute.  Act  of  March  13,  1907  (Laws  of  Missouri, 
1970,  pp.  174,  175)  prohibiting  foreign  railroads  from  filing  suits 
in,  or  from  removing  lawsuits  to  Federal  Courts  from  State  Courts, 
without  the  consent  of  the  opposite  party,  was  held  invalid  by  the 
Supreme  Court  of  the  United  States  in  Herndon,  Prosecuting  Attor- 
ney, et  al.,  vs.  C.R.I.  5 P.  Railway  Company,  218  U.S.  135.  A 
like  case  involving  the  same  statute  was  filed  in  the  Supreme 
Court  of  Missouri  directed  against  a Circuit  Judge  of  this  State 
and  the  then  Secretary  of  State  as  respondents  (State  ex  rel.  Mis- 
souri-Arkansas  Railroad  Company  vs.  Johnston,  Judge,  and  Roach, 
Secretary  of  State,  et  al.,  234  Mo.  338). 

The  precise  question  was  involved  in  the  Johnston  case  as  was 
before  the  United  States  Supreme  Court  in  the  Herndon  case.  The 
Supreme  Court  of  Missouri,  during  the  period  of  its  consideration 
of  the  Johnston  case,  took  note  of  the  decision  by  the  United  States 
Supreme  Court  in  the  Herndon  case,  (218  U.S.  135),  and  approved  and 
commended  its  decision  that  the  March  13,  1907  Act  was  invalid. 
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Said  Section  6007,  R.S.  Mo.  1939,  reads  as  follows: 

"If  any  foreign  or  nonresident  insurance  com- 
pany, corporation,  association  or  concern  of 
any  kind,  including  fraternal  or  beneficial 
associations  or  corporations  and  surety  com- 
panies or  corporations,  organized  and  incor- 
porated under  the  laws  of  any  other  state, 
territory  or  country,  and  doing  business  in 
this  state  under  the  laws  of  this  state  regu- 
lating and  authorizing  the  licensing  of  any 
such  company,  corporation,  association  or 
concern  by  the  superintendent  of  the  insur- 
ance department  of  this  state,  shall,  without 
the  written  consent,  given  and  obtained  after 
the  filing  of  such  suit  or  proceeding  in  the 
state  court,  of  the  other  party  to  any  suit 
or  proceeding  brought  by  or  against  it  in 
any  court  of  this  state,  whether  suit  or 
proceeding  be  pending  in  the  state  at  the 
time  of,  or  be  brought  after  the  taking  ef- 
fect of  this  section,  remove  said  suit  or 
proceeding  to  any  federal  court,  or  shall 
institute  any  suit  or  proceeding  against  any 
citizen  of  this  state  in  any  federal  court, 
it  shall  be  the  duty  of  the  superintendent  of 
the  insurance  department  to  forthwith  revoke 
all  authority  to  such  company,  corporation, 
association  or  concern,  and  its  agents,  to  do 
business  in  this  state,  and  such  company, 
corporation,  assocation  or  concern  shall  not 
again  be  authorized  or  permitted  to  do  busi- 
ness in  this  state  at  any  time  within  five 
years  from  the  date  of  such  revocation.  And 
the  superintendent  shall  publish  such  revoca- 
tion in  at  least  six  newspapers  of  large  and 
general  circulation  in  the  state:  Provided , 
however , that  the  revocation  of  such  author- 
ity shall  not  in  any  manner  affect  the  duties 
and  liabilities  of  any  such  company,  corpora- 
tion, association  or  concern  under  any  policy 
or  contract  of  insurance  issued  by  it  prior 
to  and  in  force  at  the  time  of  the  revocation 
of  such  authority." 

The  same  Legislature,  Laws  of  Missouri,  1907,  pages  174,  175, 
enacted  three  sections  amending  an  existing  statute  to  prohibit 
foreign  railroad  corporations  from  filing  suits  in,  or  without  the 
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consent  of  the  opposite  party,  removing  cases  to  the  Federal 
Courts  from  State  Courts.  Section  1 of  the  Act  is  almost  in  the 
same  identical  language  as  is  contained  in  said  Section  6007. 

The  suit  to  test  the  Act  of  March  13,  1907--the  statute  af- 
fecting railroads- -was  brought  by  the  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company,  an  Illinois  corporation,  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Missouri  against 
Herndon,  Prosecuting  Attorney  of  Clinton  County,  Missouri,  and 
Swanger,  Secretary  of  State  of  Missouri.  The  defendants  filed  de- 
murrer to  the  bill.  The  Court  overruled  the  demurrer  and  held  the 
Act  invalid.  The  appeal  by  the  defendants  to  the  United  States  Su- 
preme Court  follows: 

The  Supreme  Court  affirmed  the  decree  of  the  Circuit  Court 
enjoining  the  Missouri  officers  from  enforcing  said  Act.  The  Court, 
in  its  decision,  l.c.  158,  159,  said: 

"As  to  the  validity  of  the  act  of  March  13, 

1907,  forfeiting  the  right  of  the  company  to 
do  business  in  the  State  of  Missouri,  and 
subjecting  it  to  penalties  in  case  it  should 
bring  a suit  in  the  Federal  courts,  or  remove 
one  from  the  state  courts  to  the  Federal  courts, 
but  little  need  be  said.  This  is  so  because  of 
the  cases  decided  at  this  term  involving  con- 
tentions kindred  to  the  one  made  in  this  case. 

See  Western  Union  Tel.  Co.  v.  Kansas,  216  U.S. 

1 ; Pullman  Co.  v.  KansaTj  216  U.S.  ; Ludwig 
v.  Western  Union  Tel.  Co.,  216  U.S.  146;  S o ut h - 
ern  Railway  Co.  v.  Green,  216  U.S.  400. 

"Applying  the  principles  announced  in  those 
cases,  it  is  evident  that  the  act  in  contro- 
versy cannot  stand  in  view  of  the  provisions 
of  the  Constitution  of  the  United  States.  More- 
over, this  is  not  a case  where  the  State  has 
undertaken  to  prevent  the  coming  of  the  cor- 
poration into  its  borders  for  the  purpose  of 
carrying  on  business.  The  corporation  was 
within  the  State,  complying  with  its  laws, 
and  had  acquired,  under  the  sanction  of  the 
State,  a large  amount  of  property  within  its 
borders,  and  thus  had  become  a person  within 
the  State  within  the  meaning  of  the  Constitu- 
tion, and  entitled  to  its  protection.  Under 
the  statute  in  controversy  a domestic  railroad 
company  might  bring  an  action  in  the  Federal 
court,  or  in  a proper  case  remove  one  thereto, 
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without  being  subject  to  the  forfeiture  of 
its  right  to  do  business,  or  to  the  imposi- 
tion of  penalties  provided  for  in  the  act. 

In  all  the  cases  in  this  court,  discussing 
the  right  of  the  States  to  exclude  foreign 
corporations,  and  to  prevent  them  from  remov- 
ing cases  to  the  Federal  courts,  it  has  been 
conceded  that  while  the  right  to  do  local  busi- 
ness within  the  State  may  not  have  been  derived 
from  the  Federal  Constitution,  the  right  to 
report  to  the  Federal  courts  is  a creation  of 
the  Constitution  of  the  United  States  and  the 
statutes  passed  in  pursuance  thereof. 

"It  is  enough  now  to  say  that  within  the  prin- 
ciples decided  at  this  term,  in  the  cases  cited 
above,  the  act  of  March  13,  1907,  as  applied 
to  the  complainant  railroad  company,  in  view 
of  the  admitted  facts  set  out  in  the  bill  in 
this  case,  is  unconstitutional  and  void.*  * *" 

The  Supreme  Court  of  Missouri,  aware  of  the  decision  by  the 
Supreme  Court  of  the  United  States  l.c.  347  in  the  Johnston  case, 
said : 


"Since  this  proceeding  has  been  pending  in 
this  court  the  main  question  in  the  case  has 
been  decided  by  the  Supreme  Court  of  the  Uni- 
ted States.  In  the  case  of  Herndon  v.  Chicago, 

R.I.  5 P.R.R.  Co.,  218  U.S.  135,  it  was  decided 
that  the  act  of  the  General  Assembly  approved 
March  13,  1907,  above  mentioned,  was  in  con- 
flict with  the  Constitution  of  the  United  States, 
was  void  and  of  no  effect.  In  that  decision 
we  entirely  concur.  * * *" 

Statutes  containing  the  same  provisions  as  said  Section  6007 
were  enacted  in  insurance  codes  of  other  States,  particularly 
Wisconsin  and  Kentucky.  Such  statutes  were  upheld  by  the  Supreme 
Court  of  each  State,  respectively.  These  cases  were  appealed  to 
the  Supreme  Court  of  the  United  States.  In  each  case  the  State 
statute  was  held  by  the  Supreme  Court  to  be  not  in  conflict  with 
the  Federal  Constitution.  (Doyle  vs.  Continental  Insurance  Com- 
pany, 94  U.S.  535,  Security  Mutual  Life  Insurance  Company  vs. 
Prewitt,  Insurance  Commissioner  of  the  State  of  Kentucky,  102  U.S. 
246).  There  were,  however,  dissenting  opinions  in  each  of  the  two 
cases.  Not  until  the  case  of  Terral,  Secretary  of  State  of  Arkan- 
sas vs.  Burke  Construction  Company,  257  U.S.  529,  came  before  the 
Supreme  Court  was  there  any  change  in  the  Court's  views. 
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The  Legislature  of  the  State  of  Arkansas  had  enacted  the  Act 
of  May  13,  1907,  Section  1 of  which  reads  as  follows: 

'"If  any  company  shall,  without  the  consent 
of  the  other  party  to  any  suit  or  proceeding 
brought  by  or  against  it  in  any  court  of  this 
State,  remove  said  suit  or  proceeding  to  any 
Federal  court,  or  shall  institute  any  suit  or 
proceeding  against  any  citizen  of  this  State 
in  any  Federal  court,  it  shall  be  the  duty  of 
the  Secretary  of  State  to  forthwith  revoke  all 
authority  to  such  company  and  its  agents  to  do 
business  in  this  State,  and  to  publish  such  rev- 
ocation in  some  newspaper  of  general  circula- 
tion published  in  this  State;  and  if  such  cor- 
poration shall  thereafter  continue  to  do  busi- 
ness in  this  State,  it  shall  be  subject  to  the 
penalty  of  this  Act  for  each  day  it  shall  con- 
tinue to  do  business  in  this  State  after  such 
revocation. ' " 

A suit  was  filed  to  test  the  constitutionality  of  the  Arkan- 
sas statute.  The  United  States  District  Court  of  Arkansas  held 
the  statute  unconstitutional  and  the  case  was  appealed  to  the  Su- 
preme Court  of  the  United  States. 

The  opinion  briefly  and  directly  states  the  question  at  is- 
sue, discusses  the  principles  involved  in  the  construction  of  the 
Arkansas  Act  of  May  13,  1907,  cites  and  briefly  discusses  the  Doyle 
and  Prewitt  cases  and  overrules  both,  on  the  ground  that  the  stat- 
utes construed  and  upheld  in  those  cases  were  invalid,  as  being  in 
contravention  of  Section  2 of  Article  III  and  Section  1 of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States.  The 
Court  in  the  Arkansas  case,  in  the  decisive  text  of  the  opinion, 
l.c.  531,  532,  533,  said: 

"The  sole  question  presented  on  the  record  is 
whether  a state  law  is  unconstitutional  which 
revokes  a license  to  a foreign  corporation  to 
do  business  within  the  State  because,  while 
doing  only  a domestic  business  in  the  State, 
it  resorts  to  the  federal  court  sitting  in 
the  State. 

"The  cases  in  this  court  in  which  the  conflict 
between  the  power  of  a State  to  exclude  a for- 
eign corporation  from  doing  business  within  its 
borders,  and  the  federal  constitutional  right 
of  such  foreign  corporation  to  resort  to  the 
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federal  courts  has  been  considered,  cannot  be 
reconciled.  They  began  with  Insurance  Co.  v. 
Morse , 20  Wall.  445,  which  was  followed  by 
Doyle  v.  Continental  Insurance  Co.,  94  U.S. 

535;  Barron  v.  Burnside,  1 2 1 U.S.  186;  South - 
ern  Pacific  Co.  v~.  Denton , 146  U.S.  2 02  ; Mar- 
tin v.  Baltimore  5 Ohio  R.R.  Co.,  151  U.S. 

673 , 684 ; Barrow  S. S.  Co . v . Kane , 170  U.S. 

100,  111;  S'ecurity  Mutual  Lite  Insurance  Co. 
v.  Prewitt-;  202  U.S.  246;  Herndon  v.  Chicago, 
Rock  Island  5 Pacific  Ry.  Co . , 218  U.S.  135 ; 
Harrison  v.  STi  Louis  5 San- Francisco  R.R. 

Co . , 232  U.S.  318,  and  Wisconsin  v.  Philadel- 
phia $ Reading  Coal  $ Iron  Co.,  24l  U.S.  329 . 

"The  principle  established  by  the  more  recent 
decisions  of  this  court  is  that  a State  may 
not,  in  imposing  conditions  upon  the  privi- 
lege of  a foreign  corporation's  doing  busi- 
ness in  the  State,  exact  from  it  a waiver  of 
the  exercise  of  its  constitutional  right  to 
resort  to  the  federal  courts,  or  thereafter 
withdraw  the  privilege  of  doing  business  be- 
cause of  its  exercise  of  such  right,  whether 
waived  in  advance  or  not.  The  principle  does 
not  depend  for  its  application  on  the  char- 
acter of  the  business  the  corporation  does, 
whether  state  or  interstate,  although  that 
has  been  suggested  as  a distinction  in  some 
cases.  It  rests  on  the  ground  that  the  Fed- 
eral Constitution  confers  upon  citizens  of 
one  State  the  right  to  resort  to  federal 
courts  in  another,  that  state  action,  whether 
legislative  or  executive,  necessarily  calcu- 
lated to  curtail  the  free  exercise  of  the 
right  thus  secured  is  void  because  the  sov- 
ereign power  of  a State  in  excluding  foreign 
corporations,  as  in  the  exercise  of  all  others 
of  its  sovereign  powers,  is  subject  to  the  lim- 
itations of  the  supreme  fundamental  law.  It 
follows  that  the  cases  of  Doyle  v.  Continental 
Insurance  Co. , 94  U.S.  535,  and  Security  Mu- 
tual  Lite  Insurance  Co.  v.  PrewiTt^  2 0 2 U.S. 
246,  must  be  considered  as  overruled  and  that 
the  views  of  the  minority  judges  in  those  cases 
have  become  the  law  of  this  court.  The  appel- 
lant in  proposing  to  comply  with  the  statute 
in  question  and  revoke  the  license  was  about 
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to  violate  the  constitutional  right  of  the 
appellee.  In  enjoining  him  the  District 
Court  was  right,  and  its  decree  is 

Aff irmed. " 

We  believe  the  above  cited  and  quoted  decision  of  the  Supreme 
Court  of  Missouri  and  the  Supreme  Court  of  the  United  States  hold- 
ing statutes  similar  to  said  Section  6007  invalid  will  determine 
both  questions  submitted  to  us.  Upon  these  cases  this  department 
bases  its  belief  that  because  such  other  statutes,  having  like  pro 
visions  to  those  of  said  Section  6007,  have  been  held  unconstitu- 
tional, then  Section  6007  is  also  unconstitutional  and  void,  and 
that  because  of  the  invalidity  of  said  Section  6007  the  Superinten 
dent  of  the  Division  of  Insurance  should  not  proceed  under  said 
Section,  in  the  instant  case,  to  revoke  the  license  of  the  named 
foreign  insurance  corporation. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department: 

1)  That  said  Section  6007,  R.S.  Mo.  1939,  because  it  denies 
to  a foreign  insurance  corporation  the  privileges  guaranteed  to  it 
of  invoking  the  judicial  power  of  the  United  States  and  denies  to 
it  equal  protection  of  the  law  under  Section  2,  Article  III  and 
Section  1 of  the  Fourteenth  Amendment,  respectively,  of  the  Con- 
stitution of  the  United  States,  is  unconstitutional. 

2)  That  because  said  Section  6007,  R.S.  Mo.  1939,  is,  by 
reason  of  the  named  decisions  of  the  Supreme  Court  of  Missouri 
and  the  Supreme  Court  of  the  United  States,  to  be  deemed  invalid 
and  of  no  effect,  the  Superintendent  of  the  Division  of  Insurance 
should  not  proceed  to  take  action  under  the  provisions  of  said  Sec 
tion  6007  to  revoke  the  license  of  the  foreign  insurance  corpora- 
tion named  to  do  business  in  this  State. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

APPROVED : 


J.  F..  TAYEGK 

Attorney  General 
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Ap^rov^l  of  Amendment  of  Articles  of  Incorporation  of 
Physicians  Life  and  Casualty  Company  of  St.  Louis,  Mo# 


w ' 


April  15,  19# 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Mr.  Thomas  J.  Gullfoll,  Counsel 


In  Re*  Amendment  of  Articles  of  Incorporation  of 

Physicians  Life  and  Casualty  Company  of 
St.  Louis,  Missouri 

Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of  recent  date  by 
which  you  submitted  to  this  office  certified  copies  of  the  proceed- 
ings of  the  stockholders  and  directors  meetings  of  the  Physicians 
Life  and  Casualty  Company  of  St.  Louis,  Missouri,  held  on  March  llj., 
1950,  for  the  purpose  of  amending  the  Articles  of  Incorporation  to 
enable  the  company  which  is  now  organized  and  existing  under  the 
provisions  of  Article  4,  Chapter  37,  R.  S.  Missouri,  1939,  to  avail 
Itself  of  the  privilege  extended  by  Section  5887,  R.  S.  Missouri, 
1939,  of  accepting  the  provisions  of  Article  2,  Chapter  37,  R«  S. 
Missouri,  1939,  801(3  also  for  the  purpose  of  authorizing  increase  in 
the  capital  stock  of  said  company  by  declaration  of  a stock  dividend 
out  of  surplus. 

We  have  examined  the  certified  copies  of  the  proceedings  above 
referred  to  and  find  that  they  are  sufficient  in  form  and  do  not 
contravene  the  Laws  of  the  state  of  Missouri,  nor  are  they  incon- 
sistent with  the  Constitution  of  Missouri  or  the  Constitution  of  the 
Uhlted  States* 

Respectfully  submitted. 


APPROVED  * 


JULIAN  L.  O'MALLEY 

Assistant  Attorney  General 


/ 


May  $,  1950 


Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Mr*  Thomas  J.  Guilfoil,  Chief  Counsel 

In  Re:  Declaration  of  Incorporators  of  Farm 

Bureau  Life  Insurance  Company  of  Mo* 

Dear  Sir : 

This  will  acknowledge  receipt  of  your  letter  of  recent 
date  by  which  you  submitted  to  this  office  the  Declaration 
of  Incorporators  of  the  Farm  Bureau  Life  Insurance  Company 
of  Missouri, a stock  life  Insurance  company  to  be  formed 
under  the  provisions  of  Article  2,  Chapter  37,  R.  S.  Missouri, 
1939*  together  with  proof  of  publication  of  such  Declaration 
of  Incorporators  as  Is  provided  by  law* 

The  documents  have  been  examined,  and  it  Is  the  opinion 
of  this  department  that  they  comply  with  the  Laws  of  the' State 
of  Missouri,  and  that  they  are  not  inconsistent  with  the 
constitution  and  laws  of  this  state  and  the  United  States 
but  are  in  accordance  with  the  provisions  of  Article  2,  Chapter 
37,  R.  S*  Missouri,  1939. 

Respectfully  submitted. 


APPROVED: 


77  E.  TAYLOR 
Attorney  Genei^ 

JLO»M/feh 
Enclosure 


JULIAN  L.  0 ’MALLET 
Assistant  Attorney  General 


INSURANCE  ) Section  6012,  R.  S.  Missouri,  1939*  comprehends  gross 
) premiums  obtained  and  is  not  limited  to  net  premiums 
TAXATION  ) obtained. 


August  6,  1950 


Honorable  C.  Lawrence  Leggett  F i l F H 

Superintendent,  Division  of  Insurance  * « U 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri  / 

Dear  Mr,  Leggett: 

The  following  opinion  is  rendered  in  reply  to  your  request 
of  recent  date  reading  as  follows : 


"Pursuant  to  a request  made  from  your  office, 
our  requests  for  an  opinion  dated  March  17* 

1950  and  June  30,  19 jO  with  reference  to  Sec- 
tion 6012,  R,  S.  Missouri,  1939  herewith 
withdrawn. 

"Under  the  provisions  of  Section  6011,  R,  S, 
Missouri,  1939*  individuals  may  be  licensed  to 
place  Missouri  insurance  business  in  companies 
not  admitted  to  do  business  in  this  state  under 
certain  very  limited  circumstances.  v»hen 
business  is  placed  in  a non-admltted  company 
by  an  individual  possessing  a license  under 
Section  6011,  a tax  of  is  due  to  the  state 
of  Missouri  on  the  premiums  arising  out  of  this 
business.  The  tax  Is  levied  under  the  provisions 
of  Section  oQ12,  R.  S.  Missouri,  1939* 

"This  Division  has  been  permitting  excess  agents 
licensed  under  the  provisions  of  Section  6011  to 
make  certain  deductions  in  filing  the  tax  return 
re  uired  under  Section  6012,  R.  S.  Missouri,  1939# 
among  those  deductions  being  a deduction  for 
the  cancellation  of  policies  of  insurance  placed 
In  a non-admitted  company.  In  other  words,  the 
agent  is  permitted  to  deduct  from  the  total  amount 
of  premiums  obtained  the  amount  of  premiums  returned 
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upon  cancellation  In  order  to  determine 
his  net  premiums  and  the  net  premiums  obtained 
by  him  have  bean  used  as  a tax  basis*  Another 
example  is  the  situation  where  the  premium 
Is  subject  to  an  adjustment  and  upon  adjust- 
ment, a certain  portion  of  the  initial  premium 
deposit  is  returnable. 

"In  Metropolitan  Life  Insurance  Comp  an  v. 
rcheufler  cited  by  tno  Supreme  Cour'o  of 
Issourl "in  1944#  and  reported  in  180  S»V<»  (2d) 
742,  the  Court  stated  that  'The  roVaTrTor^aavj" 
part  of  a premium  received  will  not,  of  itself, 
operate  as  a prorata  reduction  of  the  tax 
payable.'  1.  c.  744*  •‘•'here  was,  of  course, 
a different  tax  statute  involved  in  the 
Metropolitan  Life  case,  but  the  language  of 
the  court  has  created  a doubt  as  to  the  propriety 
of  permitting  any  deductions  whatsoever  in  com- 
puting the  tax  liability  of  excess  agents. 

• 

"Accordingly,  your  opinion  Is  respectfully  reques- 
ted as  to  whether  the  tax  provided  in  Section 
6012,  Article  10,  Chapter  37*  d.  S.  Missouri, 

1939*  *8  a gross  premium  tax  or  whether  the  tax 
should  be  levied  on  the  net  premiums  received 
by  the  excoss  agent.  In  that  connection,  your 
attention  is  respectfully  directed  to  Section 
60l4  end  Article  12,  R.  S.  Missouri,  1939# 
wherein  provisions  are  made  for  other  types  of 
premium  taxes." 

Section  6011,  fU  S.  Missouri,  1939#  provides t- 

"The  superintendent  of  insurance,  however, 
may  issue  to  an  a.^ent  who  is  regularly  comaio- 
s toned  to  represent  one  or  more  insurance  com- 
panies, authorized  to  do  business  in  this 
state,  a certificate  of  authority  to  place 
excess  lines  of  insurance  in  companies  not 
admitted  to  do  business  in  this  state: 

Provided,  however,  that  the  party  desir- 
ing" 'such  excess  of  insurance  oh  all  first 
file  an  affidavit  with  the  superintendent 
of  insurance  that  he  has  exhausted  all 
the  insurance  obtainable  from  authorized 
companies." 
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Section  6012 , R.  3*  Missouri,  1939#  provides: 

" .very  agent  so  licensed  shall  report,  under 
oath,  to  the  superintendent  of  insurance  on  the 
first  days  of  June  and  December  of  each 
year  the  amounts  of  premiums  obtained  by  him 
for  such  excess  insurance,  and  shall  pay  the 
said  superintendent  a tax  of  five  per  cent 
thereon j and  he  shall  also  file  an  approved 
bond  with  the  said  commissioner  In  the  sum  of 
one  thousand  dollars  for  the  faithful  obser- 
vance of  the  above  provisions  and  a prompt 
discharge  of  his  duties  therein." 

The  tax  provided  for  In  Section  6012,  quoted  above.  Is  to  be 
paid  by  an  Insurance  sent  In  this  state  who  places  excess  Insurance 
with  companies,  not  licensed  to  do  business  In  Missouri,  pursuant 
to  authority  contained  In  Section  6011,  quoted  above. 

It  is  admitted  that  the  Division  of  Insurance  has  been  permit- 
ting these  insurance  agents,  denominated  excess  agents,  to  deduct 
from  their  returns  filed  under  Section  6012,  supra,  premiums 
returned  to  the  policyholder  on  account  of  cancellations,  or 
adjustments  made  with  the  policyholder  which  require  a portion  of 
the  initial  premium  deposit  to  be  returned  to  the  policyholder. 

Sections  6011  and  6012,  supra,  make  no  reference  whatever  to 
gross  or  net  premium*.  Section  6012  refers  only  to  "premiums 
obtained"  by  the  agent  for  such  excess  insurance.  Upon  the  amount 
of  "premiums  obtained"  by  the  agent  the  Legislature  of  Missouri  has 
plainly  imposed  the  tax.  In  Metropolitan  Life  insurance  Company 
v.  soheufler  (Mo.),  180  S.V..  (2d)  lk2,  the  Supreme  Court  of  Missouri 
was  construing  the  term  "premiums  received"  as  the  same  is  used 
in  Section  690I4-,  8.  Missouri,  1939#  a statute  taxing  premiums 

received  by  foreign  Insurance  doing  business  in  Missouri.  In  the 
course  of  its  opinion  the  court  spoke  ss  follows  at  ISO  S.W.(2d) 

7fc2,  1.  c. 

"Hie  term  is  not  construed  by  this  court  to 
mean  that  only  those  portions  of  the  premiums 
received  which  are  retained  for  ( or  used  in) 
the  company* s business  are  taxable.  The  term 
is,  by  this  court,  construed  according  to  plain 
meaning  of  the  language  as  in  the  statute 
written,  that  is,  premiums  received,  whether 
in  cash  or  in  notes,  in  this  state  or  on  account 
of  business  done  in  this  state,  o * * The  return 
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of  any  part  of  a premium  received  will  not, 
of  Itself,  operate  as  a pro  tanto  reduction 
of  the  tax  payable.” 

In  the  Metropolitan  Life  Insurance  case,  cited  above,  the 
court  had  before  it  Section  6094,  R.  3.  Missouri,  1939*  a taxing 
statute  which  exempted  from  taxation  certain  types  of  premium 
refunds  specified  in  the  section.  Section  6012,  R.  3.  Missouri, 
1939 » which  wo  are  called  upon  to  construe  makes  no  reference  to 
any  type  of  premium  refunds  as  being  deducted  for  taxing  purposes. 
The  words  of  the  statute  should  be  given  this  plain  and  ordinary 
meaning  in  the  absence  of  ambiguity. 


G O 'CLUSION 


It  is  the  opinion  of  this  department  that  tho  term  "premiums 
obtained”  as  found  in  Section  6012,  R.  S.  Missouri,  1939*  has 
reference  only  to  gross  premiums  obtained  and  is  not  to  be  limited 
to  "net”  premiums  obtained. 


Respectfully  submitted. 


JULIAN  L.  O'MALLEY 

APPROVED*  Assistant  Attorney  General 


Attorney  General 


JLO'M/feh 


INSURANCE  ) Approval  of  Increase  of  capital  stock  of  the 
) American  Automobile  Fire  Insurance  Company, 

\j  l 


October  6, 


Honorable  C*  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Attention i Honorable  James  H.  Meredith 


Dear  Sir* 

Your  letter  of  October  i(.th,  requesting  an  opinion  on 
the  legality  of  the  proceedings  of  the  American  Automobile 
Fire  Insurance  Company,  St.  Louis,  Missouri,  Stockholders 
and  Board  of  Directors  in  their  proceedings  to  increase 
the  capital  stock  of  that  company  has  been  received  by  this 
department. 

Your  letter  reads  as  follows: 

"Enclosed  herewith  are  four  copies 
of  a Certificate  of  Amendment  of  the 
Articles  of  Incorporation  of  the 
American  Automobile  Fire  Insurance 
Company,  increasing  its  Capital  Stock 
from  0600,000  to  $1, 200, 000. 

"These  are  submitted  to  you  for  your 
approval  or  disapproval." 

This  department  has  made  investigation  of  the  laws  of 
the  state  of  Missouri,  the  Constitution  of  the  State  of 
Missouri  and  the  Constitution  of  the  United  States  insofar 
as  they  relate  to  the  subject  matter  under  consideration. 

From  an  examination  made  of  the  certified  copies  of 
the  minutes  of  the  meetings  of  both  the  stockholders  and 
the  Board  of  Directors  of  this  company  they  appear  to  be 
regular  and  to  have  substantially  and  fairly  oomplied  with 
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the  provisions  of  the  laws  of  the  state  of  Missouri,  the 
Constitution  of  Missouri,  and  the  Constitution  of  the 
United  States,  and  especially  these  proceedings  appear  to 
have  complied  with  Sections  o026  and  6027,  Article  X, 
Chapter  37*  R*  S.  Mo.  1939*  There  is  nothing  found  in 
said  proceedings  to  be  inconsistent  with  the  Constitution 
of  this  State,  or  the  constitution  of  the  United  States. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  proceedings  of  the  American  Automobile  Fire  Insurance 
Company  at  the  stockholders'  and  directors'  meetings  pro- 
posing to  increase  the  capital  stock  of  said  company  from 
$600,000  to  $1,200,000,  as  certified  to,  as  required  by  law, 
and  as  submitted  to  the  Department  of  Insurance  of  the  State 
of  Missouri,  were  and  are  regular  and  are  consistent  with  the 
provisions  of  the  laws  of  the  State  of  Missouri,  the  Constitu- 
tion of  the  State  of  Missouri  and  the  Constitution  of  the 
United  States. 


Respectfully  submitted. 


APPROVED: 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 


irs:  Ymmy. — 

Attorney  Ger^'sCy  ‘ 


JLO'K/f  eh 
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INSURANCE: 


Union  Automobile  Club  membership  contract  providing 
reasonable,  minimum  and  maximum  indemnities  in  money 
for  risks  incurred  in  a contract  of  insurance  and 
may  not  be  issued  without  compliance  with  the  In- 
surance Code  of  Missouri. 


October  10,  1950 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  compliance  with  your  re- 
quest of  September  20,  1950,  reading  as  follows: 

"Enclosed  herewith  is  a specimen  copy  of  the 
contract  written  by  the  Union  Automobile  Club 
of  Kansas  City,  Missouri.  Also  enclosed  are 
changes  suggested  by  their  attorney  in  Arti- 
cles 14,  15,  and  16. 

"This  company  has  been  operating  in  the  State 
of  Missouri,  and  the  question  has  been  raised 
by  a number  of  persons  as  to  whether  or  not 
the  contract  as  written  constitutes  doing  in- 
surance business.  The  attorney  for  this  com- 
pany was  called  in  and  has  made  the  suggested 
changes  enclosed  herewith. 

"Will  you  please  advise  this  department  whether 
or  not  the  contract,  as  written,  with  the  sug- 
gested changes,  constitutes  an  insurance  con- 
tract and  comes  under  the  regulation  of  the 
insurance  department  which  would  require  them 
to  organize  a corporation  under  some  of  the 
insurance  laws  of  the  State  of  Missouri." 

In  this  instance  we  must  construe  the  form  of  membership  con- 
tract, forwarded  with  the  letter  requesting  an  opinion  from  this 
office,  which  is  being  issued  by  Union  Automobile  Club  of  Missouri. 
It  stands  admitted  that  Union  Automobile  Club  is  not  at  this  time 
licensed  by  the  Division  of  Insurance  to  conduct  an  insurance  busi- 
ness in  Missouri.  If  provisions  of  the  membership  contract  being 
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construed  cause  the  same  to  fit  the  definition  of  an  insurance 
contract  as  defined  by  our  appellate  courts,  then  the  Union  Auto- 
mobile Club  or  those  acting  for  or  in  its  behalf  in  effecting  the 
membership  contract  are  amendable  to  the  general  regulatory  and 
penal  provisions  of  Missouri's  Insurance  Code  found  in  Chapter  37 
R.  S.  Missouri,  1939. 

Section  6020  of  Article  10,  Chapter  37,  R.  S.  Missouri,  1939 
provides,  in  part,  as  follows: 

"Any  association  of  individuals,  and  any  cor- 
poration transacting  in  this  state  any  insur- 
ance business,  without  being  authorized  by 
the  superintendent  of  the  insurance  department 
of  this  state  so  to  do,  or  after  the  authority 
so  to  do  has  been  suspended,  revoked,  or  has 
expired,  shall  be  liable  to  a penalty  of  two 
hundred  and  fifty  dollars  for  each  offense, 
which  penalty  may  be  recovered  by  ordinary 
civil  action  in  the  name  of  the  state,  * * *" 

In  State  ex  rel.  Inter- Insurance  Auxiliary  Company  v.  Revell 
165  S.W.  1084,  257  Mo.  529,  1.  c.  535,  the  Supreme  Court  of  Mis- 
souri spoke  as  follows: 

"The  essential  elements  of  a contract  of  in- 
surance are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  the  promi- 
sor undertakes  to  indemnify  the  promisee  if 
he  shall  suffer  a specified  loss." 

In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company  of 
Topeka,  Kansas,  111  S.W.  592,  132  Mo.  App . 275,  1.  c.  278,  the 
Kansas  City  Court  of  Appeals  used  the  following  language  in  dis- 
cussing the  words,  "indemnity"  and  "insurance": 

"Indemnity  signifies  to  reimburse,  to  make 
good  and  to  compensate  for  loss  or  injury 
* * * Insurance  is  defined  by  Bouvier,  'to 
be  a contract  by  which  one  of  the  parties, 
called  the  insurer,  binds  himself  to  the 
other  called  the  insured,  to  pay  him  a sum 
of  money,  or  otherwise  indemnify  him.'" 

We  now  turn  to  the  membership  contract  and  discuss  its  vari- 
ous provisions.  The  face  of  the  contract  discloses  that  the  ser- 
vices or  benefits  described  therein  are  provided  by  Union  Automo- 
bile Club  to  the  holder  of  such  contract  only  after  a membership 
fee  in  money  is  paid  by  the  holder,  and  that  such  membership  is 
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for  a term  of  years;  that  the  services  or  benefits  provided  by 
the  contract  are  available  to  the  member  holding  such  contract 
and  his  immediate  family,  on  a motor  vehicle  to  be  described  in 
the  contract,  and  that  the  contract  "is  a non- assessable  automo- 
bile club  membership."  In  the  contract,  services  and  benefits 
are  fully  described  in  twenty-five  general  provisions.  At  the 
very  outset  we  find  that  general  provisions  numbered  4,  5,  6,  13, 
18,  19,  20,  21,  22,  23,  24  and  25  provide  for  certain  services 
to  be  rendered  by  the  Union  Automobile  Club  to  its  contract  hold- 
ers without  such  persons  being  obligated  over  and  above  the  mem- 
bership fee  charged.  This  cannot  be  said  of  general  provisions 
numbered  1,  2,  3,  7,  8,  9,  10,  11,  12,  14,  15,  16,  and  17  of  the 
contract,  and  since  the  ultimate  conclusion  to  be  reached  in  this 
opinion  will  result  in  denominating  benefits  under  these  numbered 
provisions  to  be  insurance  risks,  such  benefits  are  now  described, 
as  they  are  titled  in  the  contract,  as  follows: 

1.  Day  and  night  road  service; 

2.  24-hour  towing  service; 

3.  Tire  changing; 

7.  $5,000  bail  bond; 

8.  Legal  expense  for  defense  of  criminal  charges; 

9.  Legal  expense  for  defense  of  traffic  violations; 

10.  Legal  expense  for  defense  of  property  damage  claims; 

11.  Legal  expense  for  collecting  collision  damages; 

12.  Legal  advice  and  counsel; 

14.  Accident  medical  care; 

15.  Ambulance  service; 

16.  Hospital  benefits; 

17.  Cash  for  accident  travel  expense. 

In  the  numbered  and  titled  provisions,  as  above  set  forth,  ex- 
cept general  provisions  numbers  7 and  17,  the  Union  Automobile  Club 
contracts  to  reimburse  the  contract  holder  in  "reasonable,"  and 
"maximum"  amounts  of  money  actually  expended  by  the  contract  hold- 
er for  expenses  resulting  directly  from  the  risks  incurred.  Gen- 
eral provision  numbered  7 provides  a bail  bond  in  the  amount  of 
$5,000  and  general  provision  17  provides  not  to  exceed  $50  in  cash 
for  travel  expenses  from  the  scene  of  an  accident.  It  is  not  fea- 
sible or  necessary  to  discuss  each  of  the  general  provisions  of  the 
contract  which  provide  indemnity  in  order  to  rule  on  the  contract 
as  a whole.  However,  general  provisions  numbered  14,  15,  and  16 
of  the  contract  are  hereinafter  set  forth,  in  order  to  acquaint 
readers  of  this  opinion  with  the  scope  of  indemnity  offered  by  the 
contract . 

"XIV.  The  Club  will  reimburse  the  member  upon 

presentment  of  a receipted  bill  for  an  amount 

not  to  exceed  Ten  ($10.00)  Dollars  for  profes- 
sional services  rendered  to  the  member  or  any 
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of  member's  immediate  family  at  the  scene  of  a 
collision  involving  the  motor  vehicle  described 
herein  or  within  twenty-four  (24)  hours  here- 
after by  a duly  licensed  medical  doctor  when 
such  services  are  for  bodily  injuries  sustain- 
ed as  a direct  result  of  collision  occuring 
while  said  member  or  any  of  member's  immediate 
family  is  engaged  in  the  operation  of  the  mo- 
tor vehicle  herein  described. 

"XV.  The  Club  will  reimburse  the  member  upon 
presentment  of  a receipted  bill  for  an  amount 
not  to  exceed  Five  ($5.00)  Dollars  for  convey- 
ing the  member  or  any  of  member's  immediate 
family  from  the  scene  of  a collision  involving 
the  herein  described  motor  vehicle  to  the  near- 
est place  at  which  the  member  or  any  of  member's 
immediate  family  can  receive  medical  treatment, 
when  such  medical  treatment  is  urgently  requir- 
ed due  to  bodily  injuries  received  as  a direct 
result  of  such  collision. 

"XVI.  The  Club  will  reimburse  the  member  upon 
presentment  of  a receipted  bill  for  hospital  ex- 
penses incurred  by  the  member  or  any  of  member's 
immediate  family,  when  said  member  or  any  of 
member's  immediate  family  sustains  bodily  in- 
juries as  a direct  result  of  a collision  occur- 
ring while  said  member  or  any  of  member's  im- 
mediate family  is  engaged  in  the  operation  of 
the  vehicle  herein  described,  and  when  said 
member  or  any  of  member's  immediate  family  is 
committed  for  treatment  to  a recognized  hospi- 
tal by  a duly  licensed  medical  doctor.  The 
Club  will,  upon  request,  pay  member's  hospi- 
tal bill  as  hereinbefore  set  forth,  directly 
to  the  hospital  upon  presentment  of  a veri- 
fied statement  from  said  hospital.  The  limit 
of  the  Club's  obligation  under  this  Section 
shall  not  exceed  Five  ($5.00)  Dollars  for  each 
day  the  member  or  any  of  member's  immediate 
family  is  hospitalized  for  injuries  as  a di- 
rect result  of  said  collision;  nor  shall  the 
Club's  obligation  extend  for  more  than  a pe- 
riod of  thirty  (30)  days  following  the  date 
of  said  collision;  nor  shall  the  Association 
be  liable  or  obligated  for  more  than  One  Hun- 
dred Fifty  ($150.00)  dollars  hereunder  during 
the  term  of  this  contract." 
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Along  with  the  opinion  request  there  has  been  submitted  sug- 
gested changes  in  general  provisions  numbered  14,  15  and  16  of 
the  contract.  Even  with  suggested  changes,  general  provisions 
numbered  14  and  15  still  promise  a maximum  amount  in  money  for 
medical  care  and  ambulance  service.  The  only  appreciable  change 
to  be  noted  in  the  suggested  changes  is  that  they  would  do  away 
with  the  necessity  of  the  contract  holder  presenting  receipted 
bills  before  the  contract  liability  is  discharged.  Suggested 
changes  in  general  provision  numbered  16  still  contain  the  pro- 
vision that  the  club  will  provide  the  hospital  benefits  described 
therein  upon  presentation  of  a receipted  bill  for  such  expenses. 

In  attempting  to  rewrite  general  provisions  numbered  14,  15  and 
16  of  the  contract  an  effort  has  been  made  to  disguise  the  indem- 
nity offered  as  merely  a service  to  the  contract  holder. 

National  Auto  Service  Corporation  v.  State,  55  S.W.  (2d)  209, 
was  a suit  by  quo  warranto  by  the  State  of  Texas  at  the  instance 
of  the  Insurance  Commission  of  Texas  to  forfeit  the  charter  of 
National  Auto  Service  Corporation  on  the  ground  that  the  corpora- 
tion was  writing  insurance  without  complying  with  the  insurance 
laws  of  Texas.  In  that  case  the  National  Auto  Service  Corpora- 
tion issued  to  its  members  a membership  certificate,  which  pro- 
vided, among  other  things,  that  for  annual  dues  of  $25.00  it  would 
cause  to  be  repaired  in  its  membership  garages  during  that  year 
any  damage  to  the  member's  automobile  caused  by  accident  not  less 
than  $7.50,  not  more  than  $250.00.  A certificate  for  a maximum 
repair  charge  not  to  exceed  $500.00  was  also  issued  for  an  annual 
charge  of  $45.00.  The  certificate  also  contained  certain  provi- 
sions limiting  liability  of  the  company,  as  to  notice,  expulsion, 
and  nonassessment  of  members,  etc.,  and  the  following  clause: 

mi*  * * must  i)0  clearly  understood  that 
this  is  not  insurance,  as  the  corporation 
never  pays  its  members  any  money,  as  indem- 
nity except  to  repair  any  damage  to  member's 
automobile  at  the  corporation's  authorized 
repair  shops  as  hereinabove  provided.'*  * *" 

In  sustaining  a forfeiture  of  the  corporation's  charter  the 
Court  of  Civil  Appeals  of  Texas  spoke  as  follows: 

"UTiat  constitutes  insurance  has  been  defined 
by  statute  in  many  states,  and  has  been  fre- 
quently defined  by  the  courts.  Its  essential 
elements  as  relate  to  property  are  that  it  pro- 
vides, for  a consideration,  indemnity  against 
loss  or  damage  to  property,  in  which  the  as- 
sured has  an  interest  which  may  result  from 
some  uncertain  or  unforeseen  contingency. 
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Cooley's  Briefs  on  Insurance  (2d  Ed.)  Volume 
I,  page  6,  defines  an  insurance  contract  as 
'an  agreement  by  which  one  party  for  a con- 
sideration promises  to  pay  money  or  its  equi- 
valent or  do  some  act  of  value  to  the  assured 
upon  the  destruction  or  injury  of  something 
in  which  the  other  party  has  an  interest.; 

"Couch's  Cyc . of  Insurance  Law,  Vol.  1,  p.  2, 
defines  such  contract  as  'an  undertaking  by 
one  party  to  protect  the  other  party  from 
loss  arising  from  named  risks,  for  the  con- 
sideration and  upon  the  terms  and  under  the 
conditions  recited.'  * * * Whether  or  not  a 
contract  is  one  of  insurance  is  to  be  deter- 
mined by  its  purpose,  effect,  contents,  and 
import,  and  not  necessarily  by  the  termino- 
logy used,  and  even  though  it  contain  declara- 
tions to  the  contrary.  * * * Nor  is  it  essen- 
tial that  loss,  damage  or  expense  indemnified 
against  necessarily  be  paid  to  the  contractee. 

It  may  constitute  insurance  if  it  be  for  his 
benefit  and  a contract  on  which  he,  in  case 
of  a breach  thereof,  may  assert  the  cause  of 
action.  * * * In  the  instant  case  we  think 
it  clearly  appears  that  the  purpose  of  the 
contract  made  by  appellant  was,  for  a fixed 
consideration,  to  indemnify  the  holder  of 
the  certificate  against  loss  resulting  from 
accidental  damage  to  his  car  within  the  lim- 
its fixed  by  the  certificate,  and  that  it  con- 
stituted an  insurance  contract  under  the  rules 
above  announced." 

We  consider  the  contract  being  construed  as  well  within  the 
rules  announced  in  National  Auto  Service  Corporation  v.  State, 
cited  above.  The  contract  contains  eleven  special  provisions  re- 
lating to  reinstatement,  cancellations,  suspended  status,  period 
of  grace,  exclusions,  legal  expense,  definitions  of  terms,  bail 
bond,  acceptance  by  member  and  action  against  the  association. 

For  the  purpose  of  this  opinion  it  will  not  be  necessary  to  dis- 
cuss any  of  the  special  provisions,  since  the  conclusion  herein- 
after stated  rests  on  our  interpretation  of  general  provisions 
contained  in  the  contract. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  membership  con- 
tract issued  by  the  Union  Automobile  Club,  and  particularly  described 
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in  this  opinion,  is  a contract  of  insurance,  and  the  issuance  of 
the  same  constitutes  the  doing  of  insurance  business;  that  the  is 
suance  of  such  a contract  without  being  qualified  to  do  so  under 
applicable  provisions  of  Chapter  37,  R.  S.  Missouri,  1939,  consti 
tutes  a violation  of  the  Insurance  Code  of  Missouri. 

Respectfully  submitted, 


JULIAN  0.  O'MALLEY 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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Proceedings -of  Business  Men’s 
Assurance  Company  of  America  in- 
creasing its  capital  stock  and  auth 
orizing  the  directors  to  declare 
dividend  of  capital  stock  comply 
with  the  laws  of  this  State  and  are 
constitutional. 


Deoember  11,  19J?0 


Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri 


Attention:  Honorable  Bernard  L.  Cohen, 
Assistant  Counsel. 


Dear  Superintendent  Leggett: 

This  will  acknowledge  your  letter  requesting 
the  opinion  of  this  department  respecting  the  legality 
of  the  proceedings  of  the  Business  Men’s  Assurance  Com- 
pany of  America  in  amending  its  Articles  of  Incorpora- 
tion to  increase  its  capital  stock. 

You  have  transmitted  with  your  letter  authenti- 
cated documents  which  indicate  the  proceedings  of  record 
by  said  company  to  effect  such  increase  of  capital  stock 
as  follow: 

1)  Copy  of  the  records  of  said  company  of  its 
regular  meeting  of  the  Board  of  Directors,  November  10, 
1950,  passing  a resolution  to  such  effect  and  submitting 
to  the  stockholders  of  said  company  the  proposition  to 
amend  Article  IV  of  the  Articles  of  Incorporation  of 
said  company  by  increasing  the  capital  stock  of  said  com- 
pany from  )2, 000  ,000. 00  divided  into  20,000  shares  of  the 
par  value  of  vlOO.00  each  to  ,4*000,000.00  divided  into 
qX),000  shares  of  the  par  value  of  ,..100.00  each  and  call- 
ing a special  meeting  of  such  stockholders  at  the  com- 
pany's office,  215  Pershing  Road,  Kansas  City,  Missouri, 
on  November  29,  19^0,  at  3:00  O'clock  P.M.  for  the  pur- 
pose of  considering  such  proposition,  certified  by  the 
secretary  of  said  company  with  the  seal  of  said  company 
attached; 
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2)  A certified  copy  of  the  proceedings  of  the 
stockholders  of  said  company  at  the  special  meeting  of 
such  stockholders  called  and  hold  on  November  29#  1950# 
at  the  time  and  place  as  provided  by  said  resolution# 
amending  the  Articles  of  Incorporation  of  said  company 
by  increasing  the  capital  stock  of  said  company  from 
$2,000,000 *00  to  v4»0°0#000.00,  such  increase  thereof 
divided  into  140,000  shares  of  the  par  value  of  ,100.00 
each#  all  of  which  is  fully  paid  up,  and  directing  and 
authorising  the  directors  of  such  company  to  declare  a 
stock  dividend  of  $2,000,000.00  or  100#  on  the  outstand- 
ing capital  stock  of  the  company  payable  at  such  time 

as  said  increase  in  the  capital  stock  is  authorised  and 
approved,  and  to  issue  to  the  stockholders  in  payment 
thereof  certificates  for  shares  of  fully  paid,  non-asses sable 
stock  of  the  company  in  the  amounts  to  which  such  stock- 
holders shall  be  respectively  entitled,  according  to  the 
stock  records  of  the  company  as  of  the  date  on  which  such 
dividend  shall  be  declared,  such  shares  to  be  paid  for  by 
the  transfer  to  capital  from  the  unasslgned  surplus  of 
the  company  of  an  amount  equal  to  the  par  value  of  the 
shares  so  issued,  certified  by  the  secretary  of  said  com- 
pany, with,  the  seal  of  said  company  attached] 

3)  The  statement  of  the  secretary  of  Business 
Men* 8 Assurance  Company  of  America  signed  and  sworn  to 
before  a notary  public  in  and  for  Jackson  County,  Missouri, 
with  notarial  seal  attached,  made  and  signed  November  29, 
195c#  in  Jackson  County#  Missouri,  that  he  caused  notice 
in  writing  on  November  16,  1950#  of  a special  meeting  of 
the  stockholders  of  the  company  to  be  held  on  November 

29,  1950#  in  the  form  hereto  attached  and  made  a part  of 
said  sworn  statement#  to  be  given  to  the  stockholders  of 
the  company  by  depositing  a copy  of  such  notice  in  the 
United  States  Post  Office  at  Kansas  City,  Missouri,  in  a 
sealed  envelope,  postage  prepaid,  duly  addressed  to  each 
stockholder  of  the  company  at  his  last  known  post  office 
address  as  the  same  appeared  on  the  books  of  the  company; 

I4.)  A copy  of  the  form  of  notice  of  said  special 
meeting  of  the  stockholders  of  said  company  November  29# 

1950#  so  mailed  to  such  stockholders  on  November  l6,  1950# 
and  made  a port  of  such  sworn  statement  so  made  by  the 
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secretary  of  said  company  certifying  that  such  notioes 
of  said  special  meeting  were  so  given  and, 

5)  Photostatic  copy  of  proof  of  publication  of 
notice  of  shareholders'  meeting  of  Business  Men's  Assur- 
ance Company  of  America  to  be  held  at  the  home  office  of 
the  company  on  November  29#  1950#  for  the  purpose  of  con- 
sidering a proposal  to  amend  the  Articles  of  Incorporation 
of  the  company  to  increase  its  capital  stock  from  ^2, 000 #000 #00 
to  $lj.#000#000.00  and  a proposal  to  authorise  the  declaration 
of  a 100%  stock  dividend  payable  out  of  such  stock  increase, 
as  appears  by  the  affidavit  of  Clifford  B.  Smith,  one  of  the 
publishers  of  the  Daily  Record,  a newspaper  of  general  cir- 
culation, published  daily  except  Sundays,  in  Kansas  City, 

Jackson  County,  Missouri,  and  whereby  it  further  appears 
that  said  notice  of  such  shareholders'  meeting  was  duly 
published  in  the  daily  edition  of  said  newspaper  nine  (9) 
days  beginning  November  l6,  1950#  and  in  each  of  the  follow- 
ing issues  thereafter, ' to  and  including  November  25.  1950, 
being  Nos.  119  to  127,  both  inclusive,  of  Volume  12o  of  said 
newspaper,  said  affidavit  and  proof  of  such  publication  be- 
ing subscribed  and  sworn  to  in  Jackson  County,  Missouri,  on 
the  25th  day  of  November,  1950,  by  said  Clifford  B.  Smith, 
before  Thomas  F.  Brasnehen,  a notary  public  in  and  for 
Kansas  City,  Jackson  County,  Missouri,  with  notarial  seal 
attached. * 

We  have  examined  these  documents,  certifications 
and  evidences  of  the  action  of  the  Board  of  Directors  and 
the  action  of  the  stockholders  of  said  company  in  their 
respective  proceedings  of  record  to  increase  the  capital 
stock  of  said  company  from  $2,000,000.00  to  ^,000,000.00 
divided  into  lj.0,000  shares  of  the  par  value  of  $3.00 .00  each, 
and  providing  that  the  directors  of  said  company  be  auth- 
orised and  directed  to  declare  a stock  dividend  of  $2,000,000.00 
or  100£  on  the  outstanding  capital  stock  of  the  company,  pay- 
able at  such  time  as  such  increase  in  the  capital  stock  as 
authorised  and  approved,  and  it  is  the  opinion  of  this  de- 
partment that  all  of  the  proceedings  of  said  company,  made 
in  the  premises,  to  increase  its  capital  stock  as  aforesaid, 
and  to  make  such  dividend  of  such  stock  as  aforesaid,  are  all 
in  compliance  with  the  laws  of  the  State  of  Missouri,  and 
that  they  are  not  inconsistent  with  the  Constitution  of  the 
State  of  Missouri  or  the  Constitution  of  the  United  States. 

Respectfully  submitted, 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 
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Approval  to  Increase  capital  stock  of  National 
Fidelity  Life  Insurance  Company. 


December  2f , 1950 


Honorable  C.  Lawrence  Leggett 
Superintendent 
Division  of  Insurance 
Jefferson  City*  Missouri 


FILED 

Sob 


Attention:  Mr.  James  H,  Meredith,  Counsel 
Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  of 
December  22,  1950,  for  an  official  opinion,  which  reads: 

"Enclosed  herewith  is  a copy  of  the  minutes 
of  meetings  of  the  Directors  and  Stockholders 
of  the  National  Fidelity  Life  Insurance 
Company  for  an  Increase  of  capital  stock 
from  #200,000.00  to  #500,000.00. 

"These  proceedings  are  for  your  approval  or 
rejection. " 

We  have  examined  the  enclosed  record  of  the  proceedings 
of  a special  meeting  of  the  Board  of  Directors  and  Stockholders 
of  the  National  Fidelity  Life  Insurance  Company  increasing  the 
capital  stock  of  said  company  from  #200,000.00  to  #500,000.00 
and  declaring  a stock  dividend. 

• *“  ‘ 

It  Is  the  opinion  of  this  department  under  the  enclosed 
record  that  such  proceedings  are  in  proper  form  and  substance. 

Respectfully  submitted, 


APPROVED: 


TTYrmm 

Attorney  General 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 
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County 
tiori  oJ 


issessor  in  a 
7^00  or  more 


_ , . ' V,’.--  " <*  ^ 

fourth  class  'county  having  a popula- 
should  receive  forty-five  cents  fl>r 
making /one  assessment  list  which  contains  an  assessment 
bf  the  real  and  personal  property  all  under  the  same  owner- 
ship; entitled  to  forty-five  cents  for  making  each  non- 
resident real  estate  assessment  list* 


January  l}.*  1950 


Mr.  J,  Bernie  Lewis 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 

Dear  Sir: 

Your  request  for  an  official  opinion  has  been  assigned  to 
me*  You  state  your  request  in  the  following  manner: 

"I  would  appreciate  an  opinion  as  to  your 
interpretation  of  a portion  of  Section  1, 
page  1553,  Missouri  Laws  1945#  pertaining 
to  compensation  of  county  assessors  in 
fourth-class  counities. 

"The  specific  question  being  as  follows, 
to-wit; 

"Does  the  county  assessor  in  a fourth-class  * 

county,  having  a population  of  over  7,500 
receive  45  cents  for  each  personal  assess- 
ment list  and  resident  land  list  and  each 
nonr e s ident’  real  estate  asses smont  Ti s t ? " 

This  inquiry  presents  two  questions,  the  first  of  which  is: 
Where  the  assessor,  in  counties  of  the  fourth  class  having  a 
population  of  7500  or  more,  makes  the  assessment  of  John  Doe,  who 
lives  in  the  county  and  who  owns  both  real  and  personal  property, 
does  the  assessor  make  a list  of  the  personal  property,  for  which 
he  Is  entitled  to  compensation,  and  another  and  separate  list  of 
real  property,  for  which  he  is  entitled  to  additional  compensation, 
or,  is  the  personal  and  real  property  all  included  in  on©  list 
for  which  the  assessor  is  entitled  to  the  compensation  provided 
by  law  for  making  one  list? 


In  relation  to  this  question  we  call  your  attention  to 
Section  1,  Laws  of  Missouri,  1945#  page  1553*  tfaat  section  reads: 


"The  compensation  of  the  county  assessor 
in  counties  of  the  fourth  class  having  a 
population  of  7500  or  more  shall  be  45 
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cents  per  list,  and  in  counties  having 
a population  of  less  than  7500  shall  be  .45 
cents  for  each  personal  assessment  list  and 
resident  land  list  and  20  cents  for  each, 
non-resident  real  estate  assessment  list, 
and  in  all  the  counties  of  the  fourth  class, 
each  county  assessor  shall  be  allowed  a fee 
of  6 cents  per  entry  for  making  real  estate 
and  tangible  personal  assessment  books,  all 
the  real  estate  and  tangible  personal  property 
assessed  to  ono  person  to  be  counted  as  one 
name,  one -half  of  which  shall  bo  paid  out  of 
the  county  treasury  and  the  other  one -half 
out  of  the  state  treasury.  The  assessor 
in  counties  of  the  fourth  class  shall  place 
the  street  address  or  rural  route  and  post 
office  address  opposite  the  name  of  each 
taxpayer  on  the  tangible  personal  property 
assessment  book;  provided  that  nothing 
contained  in  this  section  shall  be  so 
construed  as  to  allow  any  pay  per  name  for 
the  names  set  opposite  each  tract  of  land 
assessed  in  the  numerical  list." 

Inasmuch  as  in  the  instant  case  we  are  dealing  only  with  a 
fourth  clas3  county  which  has  a population  of  7500  or  more,  the 
only  part  of  Section  1 with  which  we  are  concerned,  except'  the 
latter  part  regarding  remuneration  for  entries,'  is  that  part  which 
reads : 

"The  compensation  of  the  county  assessor  in 
counties  of  the  fourth  class  having. a population 
of  7500  or  more  shall  be  forty-five  cents  per 
list." 

Our  question  therefore  Is,  as  we  stated  somewhat  more  fully 
above,  -whether  the  assessor,  in  making  the  assessment  of  John 
Doe,  who  owns  both  personal  property  and  real  estate,  and  v/ho 
lives  in  the  county,  makes  one  list  for  the  personal  property, 
and  another  and  separate  one  for  the  real  estate? 

In  considering  this  matter  we  wish  to  call  your  attention  to 
section  10,  Laws  of  1945,  pag©  1?85#  which  gives  to  the  State 
Tax  Commission  the  authority  to  design  the  assessment  forms  to  be 
used  by  county  assessors.-  The  pertinent  part  of  this  section 
states : 

"The  State  Tax  Commission  shall  design 
the  necessary  assessment  blanks  % 

We  would  next  call  your  attention  to  the  assessment  forms 
which  the  State  Tax  Commission,  acting  under  the  authority  of 
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section  10,  quoted  above,  designed  for  the  use  of  the  county 
assessors.  This  form  Is  headed!  19l|-7  Assessment  List,  The 
form  then  reads*  List  of  taxable  real  and  tangible  personal 
property  belonging  to  or  under  the  control  of  township, 

county  and  such. 

Below  this  Is  listed*  "First,”  with  a place  for  the  description 
of  real  estate.  Below  this  is  listed  ’’Second,”  with  spaces  for  the 
listing  of  tangible  personal  property.  The  Important  point  in  the 
above  Is  that  all  of  this  property,  both  real  and  personal,  is 
contained  in  one  list,  for  which  one  list,  under  section  1,  the 
assessor  is  entitled  to  receive  forty-five  cents. 

This  conclusion,  that  the  assessment  list  shall  contain  both 
real  and  personal  property.  Is  sustained  by  an  opinion  rendered 
by  this  office  on  January  26,  1930*  We  quote  from  that  opinion: 

”In  State  v.  Gomer,  101  3.W. (2d),  l.c. 

66,  the  court  drew  nine  conclusions  concern- 
ing the  duties  and  compensation  of  assessorsi 
These  conclusions  concisely  set  out  the  com- 
pensation to  be  paid  and  we  shall  set  them 
forth  here  with  the  exception  of  the  third 
which  has  been  completely  nullified  by  this 
amendment.  Also,  we  shall  Interpolate  into 
them  the  changes  this  amendment  has  brought 
about  and  will  omit  matters  required  to  be 
omitted  by  the  new  law.  The  Interpolations 
will  be  Indicated  by  parenthesis  and  under- 
lined. 


’’•First.  That  an  assessor  should 
obtain  a list  in  the  form  prescribed 
by  section  9756,  R.S.  1929  (Mo.  St. 
Ann.  para.  9756,  p.^7372),  (as  amended 
Laws  of  1937 * page  570),  from  every 
person  who  owns  ‘taxable  personal 
property'  (and  real  estate ) in  his 
county,  (an&"'its  value ) 

” 1 Second.  That  whenever  from  any 
cause  a list  of  any  taxable  per- 
sonal property  (and  real  estate ) 

Is  not  delivered  to  him  by  tlie 
owner  or  his  representative,  then-' 
the  assessor  shall  make  a list 
thereof  as  required  by  section 
9760,  R.S.  1929  (Mo.  St.  Ann. 
para.  97 60,  p.  7^77 )»  or  if  the 
owner  of  such  property  is  deceased 


Mr*  J.  Bernie  Lewis 


then  as  required  by  section  97&3# 

R.  S.  1929  (Mo,  St.  Ann.  para.  97&3# 

P.  7379)*" 

This  we  believe  to  be  a general  law  applicable  to  all  counties. 

It  is  the  opinion  of  this  department  therefore,  in  view  of 
the  above,  that  when  the  assessor  makes  his  assessment  list  he 
shall  include  In  one  list  both  personal  and  real  property  belong- 
ing to  the  same  individual,  for  which  one  list  he  is  entitled, 
under  section  1,  quoted  above,  to  receive  in  counties  of  the 
fourth  class  with  a population  of  7500  or  more,  the  sum  of 
forty-five  cents. 

Your  second  question  is:  Whether  the  assessor  in  fourth 
class  counties,  having  a population  of  7500  or  more,  receives  the 
sum  of  forty-five  cents  for  making  a nonresident  real  estate 
assessment  list* 

Section  1,  quoted  above,  says  that  in  counties  of  the  fourth 
class  with  a population  of  7500  or  more,  the  assessor  shall 
receive  forty-five  cents  per  list.  We  again  call  your  attention 
to  that  part  of  the  opinion  rendered  by  this  office  on  January 
26,  1933*  quoted  above  which  states: 

H*First.  That  an  assessor  should  obtain 
a list  * * ttfrom  every  person  who  awns 
•taxable  personal  property1  (and  real  estate) 
in  his  county.*  * 

This,  as  w©  said  above,  we  believe  to  be  a general  law 
applicable  to  all  counties,  and  that  it  imposes  upon  the  assessor 
the  duty  of  making  a nonresident  real  estate  list,  for  which, 
under  Section  1,  he  is  entitled  to  receive  the  sum  of  forty-five 
cents,  (In  order  that  you  may  have  the  benefit  of  a thorough 
discussion  on  this  subject  we  are  enclosing  a copy  of  the  January 
26,  1933  opinion. ) 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  a county  assessor 
in  a fourth  class  county  having  a population  of  7500  or  more  should 
receive  forty-five  cents  for  making  an  assessment  list  containing 
both  real  and  personal  property;  that  both  real  and  personal 
property  belonging  to  the  same  individual  are  contained  in  one 
list;  that  such  an  assessor  is  required  to  make  a nonresident 
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real  estate  list  for  which  list  he  should  receive  forty-five 
cents. 

Respectfully  submitted. 


APPROVED J 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 
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County  Court  in  Douglas  County,  a county  of  the 
Fourth  Class  not  authorized  to  pay  to  the  City  of 
Ava  any  part  of  the  road  tax  collected  within  said 
city  for  maintaining  roads  leading  into  city. 


Hon.  J.  Bornie  Lewis, 
Prosecuting  Attorney 
Douglas  County, 

Ava,  Missouri. 

Dear  Sir: 


September  15,  1950. 


/ O - 2- 


c) 


This  office  is  in  receipt  of  your  request  for  an  opinion 
from  this  department  on  the  following  question: 

"The  County  Court  of  this  County  has  contract- 
ed with  the  City  of  Ava  to  turn  to  the  city 
one-half  of  all  road  taxes  collected  from  with- 
in the  city  for  the  purpose  of  the  city's  using 
such  r evenue  to  maintain  roads  leading  into  the 
city.  I question  the  legality  of  the  county 
court's  power  to  turn  suoh  revenue  over  to  the 
city,  particularly  inasmuch  as  Douglas  County 
had  adopted  the  county-wide  road  organization 
plan. 


"I  believe  the  issue  might  well  be  framed  as 
follows,  to-wit: 

"In  a county  where  all  special  and  common 
road  districts  have  emerged  into  a county 
wide  road  organization,  does  the  oounty 
court  have  authority  to  pay  a city  one- 
half  or  any  part  of  the  road  tax  collected 
within  said  city  for  the  purpose  of  maintain- 
ing roads  leading  immediately  into  said  cityV" 


In  your  request  for  an  opinion  you  Indicate  that  the  city 
of  Ava  is  not  located  within  a special  road  district  and  you  do 
not  indicate  that  the  funds  sought  to  be  given  to  the  city  of 
Ava  by  the  oounty  court  arise  from  a special  benefit  levy.  The 
opinion  will  be  prepared  with  these  two  facts  in  mind.  We  also 
take  note  of  t he  fact  that  Douglas  County  is  classified  as  a 
fourth  class  county. 
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It  is  the  opinion  of  this  office  that  no  authority  is  con- 
ferred upon  a county  court  of  a fourth  class  county  to  pay  to 
a city  therein  a part  of  the  road  tax  collected  within  such 
city  for  the  purpose  of  maintaining  roads  leading  into  the  said 
city.  This  does  not  mean  that  the  county  court  could  not  spend 
the  road  funds  for  the  purpose  of  maintaining  roads  leading  into 
such  city  but  they  could  not  give  the  money  to  the  city  to  ad- 
minister such  expenditures. 

Laws  of  Mo.  19^5*  P.  lk?8,  Sec.  1 (R.  S.  Mo.  A.  Sec,  8527) 
reads  as  follows: 

"In  addition  to  other  levies  authorized  by  law, 
the  county  court  in  counties  not  adopting  an 
alternative  form  of  government  and  the  proper 
administrative  body  in  counties  adopting  an 
alternative  form  of  government,  in  their  dis- 
cretion may  levy  an  additional  tax,  not  exceed- 
ing thirty-five  cents  on  each  one  hundred  dol- 
lars assessed  variation,  all  of  such  tax  to  be 
collected  and  turned  into  the  county  treasury, 
where  it  shall  be  known  and  designated  as  »The 
Special  Road  and  Bridge  Fund*  to  be  used  for  road 
and  bridge  purposes  and  for  no  other  purpose  what- 
ever; provided,  however,  that  all  that  part  or 
portion  of  said  tax  which  shall  arise  from  and  be 
collected  and  paid  upon  any  property  lying  and 
being  within  any  special  road  district  shall  be 
paid  into  the  county  treasury  and  four-fifths  of 
such  part  or  portion  of  said  tax  so  arising  from 
and  collected  and  paid  upon  any  property  lying 
and  being  within  any  such  special  road  district 
shall  be  placed  to  the  credit  of  such  special  road 
district  from  which  it  arose  and  shall  be  paid  out 
to  such  special  road  district  upon  warrants  of  the 
, county  court,  in  favpr  of  the  commissioners  or 

treasurer  of  the  district  as  the  case  may  be;  Pro- 
vided further,  that  the  part  of  said  special  road 
and  bridge  tax  arising  from  and  paid  upon  property 
not  situated  in  any  special  road  district,  and  the 
one-fifth  part  retained  In  the  couniy  treasury  may, 
in  the  discretion  of  the  county  court,  be  used  in 
Improving  or  repairing  any  street  In  any  Incorporated 
city  or  village  in  the  county,  if  said  street  3hall 
form  a part  of  a continuous  highway  of  said  county 
leading through  such  city  or  village. n (Emphasis  ours . ) 

Your  attention  is  directed  particularly  to  that  part  of  the 
section  quoted  which  Is  underscored.  While  It  provides  that  the 
part  of  the  special  road  and  bridge  tax  arising  from  and  paid  upon 
property  not  situated  in  a special  road  district  may,  in  the  dis- 
cretion of  the  county  court,  be  used  in  improving  or  repairing  any 
street  in  any  Incorporated  city  or  village  In  the  county  If  said 
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street  shall  form  a part  of  a continuous  highway  of  said  county 
leading  through  such  city  or  village,  there  is  no  authorization 
for  the  county  court  to  turn  over  such  funds  to  a city  for  ad- 
ministration, use  and  expenditure. 

We  have  carefully  considered  Article  X,  Section  12  of  the 
Missouri  Constitution  which  authorizes  an  additional  tax  for 
county  Roads  and  Bridges  in  the  following  words: 

Sec.  12(a): 

"In  addition  to  the  rates  authorized  in  sec- 
tion 11  for  county  purposes,  the  county  court 
in  the  several  counties  not  under  township 
organization,  the  township  board  of  directors 
in  the  counties  under  township  organization, 
and  the  proper  administrative  body  in  counties 
adopting  an  alternative  form  of  government,  may 
levy  an  additional  tax,  not  exceeding  thirty-five 
cents  on  each  hundred  dollars  assessed  valuation, 
all  of  such  tax  to  be  collected  and  turned  in  to 
the  county  treasury  to  be  vised  for  road  and  bridge 
purposes.  In  addition  to  the  above  levy  for  road 
and  bridge  purposes,  it  shall  be  the  duty  of  the 
county  court,  when  so  authorized  by  a majority 
of  the  qualified  electors  of  any  road  district, 
general  or  special,  voting  thereon  at  an  election 
held  for  such  purpose,  to  make  an  additional  levy 
of  not  to  exceed  thirty-five  cents  on  the  hundred 
dollars  assessed  valuation  on  all  taxable  real  and 
tangible  personal  property  within  such  district, 
to  be  collected  in  the  same  manner  as  state  and 
county  taxes,  and  placed  to  the  credit  of  the  road 
district  authorizing  such  levy,  such  election  to  be 
called  and  held  in  the  manner  provided  by  law," 

Sec.  12(b): 

"Nothing  in  this  section  shall  prevent  the  refund 
of  taxes  collected  hereunder  to  oltles  and  towns 
for  road  and  bridge  purposes."" 

While  section  12b  cited  above  might  appear  to  authorize 
a refund  of  taxes  collected  as  described  in  section  12a  this  sec- 
tion is  not  a self-enforcing  provision  of  the  constitution  and  the 
county  court  would  have  no  power  to  make  such  a refund  unless 
authorlzed  by  further  act  of  the  state  legislature.  An  example 
of  such  authorization  may  be  found  in  L.  19bSi  P«  1263,  Sec.  1 
(R.  S.  Mo.  A.  8531  A.l): 
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"In  Class  1 counties  the  special  road  and 
bridge  tax  authorized  by  Section  12,  Article  X, 
of  the  Constitution  of  Missouri  and  arising  from 
and  paid  upon  all  property.  Including  real  estate 
lylnj  and  being  wholly  within  the  corporate  limits 
of  each  Incorporated  City,  Town  and  Village,  and 
upon  tangible  personal  property  of  the  residents 
of  each  incorporated  City,  Town  and  Village,  shall 
be  paid  Into  the  County  Treasury  and  50  percentum 
of  such  tax  so  collected  may  be  placed  to  the  cred- 
it of  the  Incorporated  City,  Town  or  Village  In 
which  It  was  collected,  and  that  the  same  may  be 
paid  out  to  such  Incorporated  City,  Town  or  Village, 
by  the  unanimous  action  of  the  County  Court  when  the 
verified  claim  Is  made.  Such  claim  may  be  paid  upon 
warrants  of  the  County  Court  In  favor  of  the  Treas- 
urer or  other  designated  Officer  of  such  Incorporat- 
ed City,  Town  or  Village,  to  be  used  and  applied  ex- 
clusively in  the  Improvement  and  repair  of  estab- 
lished public  roads,  streets,  and  bridges  within 
the  corporate  limits  of  such  Incorporated  City,  Town 
or  Village;  and  the  county  highway  engineer  shall 
keep  a separate  voucher  account  for  each  of  such  In- 
corporated Cities,  Towns,  and  Villages.  If  any  money 
remains  In  the  County  Treasury  for  two  years  from  the 
date  It  was  paid  Into  the  Treasury  without  being  paid 
out,  or  appropriated  for  current  Incomplete  contracts, 
such  money  shall  be  transferred  from  the  City,  Town 
or  Village  road  fund  In  the  Special  Road  and  3ridge 
Fund  and  such  City,  Town,  or  Village,  shall  lose  the 
benefit  thereof.  Ths  remainln_  sum  of  all  such  tax 
funds  whether  collected  upon  property  within  a spec- 
ial road  district  or  within  the  limits  of  any  Incor- 
porated City,  Town  or  Village,  shall  be  retained  and 
used  by  the  County  Court  In  the  Improvement  of  roads 
and  bridges.  Provided  that  refunds  authorized  under 
the  provisions  of  this  act  shall  not  be  made  to  any 
City  having  a population  of  more  than  350  thousand 
inhabl tants ." 

i 

You  will  note  that  this  authorization  to  the  county  court  to 
pay  out  of  the  county  treasury  to  the  Incorporated  city,  town,  or 
Village  applies  only  to  Class  1 counties.  We  find  no  such  author- 
ization for  such  expenditure  has  been  made  to  a county  court  In  a 
county  of  the  Fourth  class. 

It  Is  a well  established  principle  of  government  that  a 
county  court  has  only  such  authority  as  la  conferred  upon  It  by 
the  legislature  and  the  constitution  (U6  C.J.  Sec.  287) » and  we 
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find  no  snch  authorisation  to  a county  court  In  a fourth  class 
oounty. 


CONCLUSION. 

It  Is  the  opinion  of  this  office  that  the  county  court  In 
Douglas  County,  a county  of  the  fourth  class.  Is  not  authorized 
to  pay  to  the  city  of  Ava  any  part  of  the  road  tax  collected  with- 
in said  city  for  the  purpose  of  maintaining  roads  leading  Immed- 
iately into  or  through  said  city. 


Respectfully  submitted. 


APPROVED: 


Attorney-General 


JEM/ld 


JOHN  E.  MILLS 

Assistant  Attorney-General 
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OFFICERS: 


County  Coroner  in  I|.th  class  county  may  serve 
simultaneously  in  office  of  police  judge  in 
4th  class  city. 


March  28,  1950* 


Hon.  Charles  Ray  Mabee, 
Prosecuting  Attorney 
Putnam  County, 
Unionville,  Missouri. 

Dear  Sir: 


This  is  in  reply  to  your  request  for  an  official  opinion 
from  this  department,  which  reads  as  follows: 


"Mr.  Charles  Fowler  of  this  County,  who  i3  the 
duly  elected,  qualified  and  acting  Coroner  by 
virtue  of  election  was  recently  nominated  to 
the  office  of  Police  Judge  of  the  City  of  Unionville, 
a city  of  the  J+th  class. 

"The  present  Incumbent,  the  County  Court  and  the 
City  Council  have  questioned  the  right  of  the  nomi- 
nee to  serve  in  the  event  he  Is  elected.  I would 
appreciate  an  opinion  as  to  whether  there  is  any 
law  prohibiting  the  same  person  from  holding  the 
office  of  County  Coroner  In  a i^th  class  county, 
and  at  the  same  time  holding  the  office  of  Police 
Judge  In  a 4th  class  oity." 


•There  is  no  constitutional  or  statutory  prohibition  provid- 
ing that  one  Individual  shall  not  hold  the  office  of  County  Coro 
ner  in  a l(.th  class  county  and  at  the  same  time  hold  the  office 
of  Police  Judge  in  a I(.th  class  city.  However,  there  is  a com- 
mon law  doctrine  one  individual  may  not  hold  Incompatible  and 
inconsistent  offices. 


In  the  absence  of  direct  or  positive  statutory  prohibition 
against  one  individual  holding  the  two  offices  In  question,  the 
common  law  rule  must  be  adopted  as  reiterated  by  the  Supreme 
Court  of  Missouri  in  the  case  of  State  ex  rel . Walker  v.  Bus, 

135  Mo.  325>  36  S.W.  636,  wherein  the  question  was  whether  the 

duties  of  the  office  of  deputy  sheriff  and  those  of  school  direc 
tor  were  so  Inconsistent  and  incompatible  that  they  should  not 
be  held  by  the  same  person  jat  the  same  time.  The  court  stated 
at  l.c.  330: 

"The  rule  at  common  law  Is  well  settled  that  one 
who,  while  occupying  a public  office,  accepts 
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another  which  la  Incompatible  with  it,  the  first 
will,  ipso  facto,  terminate  without  judicial  pro- 
ceeding or  any  other  sj,ct  of  the  incumbent.  The 
acceptance  of  the  second  office  operates  as  a resig- 
nation of  the  first.*  * *” 

And  at  l.o,  338,  the  court  stateds 

* « At  common  law  the  only  limit  to  the  num- 
ber of  offices  one  person  might  hold  is  that  they 
shall  be  compatible  and  consistent.  The  incompat- 
ibility does  not  consist  in  a physical  inability  of 
one  person  to  discharge  the  duties  of  the  two  of- 
fices, but  there  must  be  some  inconsistency  in  the 
functions  of  the  two?  some  conflict  in  the  duties' 
required  of  the  officers,  as  where  one  has  some 
supervision  of  the  other,  is  required  to  deal  with, 
control,  or  assist  him.*1  ~ 

Section  7122,  R.S.  Mo.  193 9,  provides  for  election  Of  a 
police  judge  in  cities  of  the  Ipth  class,  confers  jurisdiction 
on  such  police  judge  to  hear  and  determine  all  offenses  against 
the  ordinances  of  the  city  in  which  he  is  elected  and  provides 
”that  when  such  police  judges  shall  be  30  elected,  then  the 
jurisdiction  in  this  article  hereinafter  conferred  upon  the  mayor 
to  hear  and  determine  cases  for  the  violation  of  city  ordinances 
shall  be  held  to  refer  to  the  police  judge  elected  under  this  sec- 
tion.'” 


The  only  inquiry  is  whether  under  the  common  law  rule  stated 
above  the  duties  of  the  office  of  county  coroner  in  a Ipth  class 
county  and  those  of  a police  judge  in  a ij.th  class  city  are  so 
inconsistent  and  incompatible  as  to  render  it  improper  that  the 
same  person  hold  both  offices  at  the  same  time.  In  admeasuring 
the  nature  of  the  duties  attendant  to  the  offices  in  question 
we  find  those  duties  not  to  be  inconsistent  or  incompatible.  The 
office  of  police  judge  has  the  duty  to  hear  and  determine  offen- 
ses against  the  ordinances  of  the  city.  The  duties,  powers  and 
jurisdiction  of  the  police  judge  in  a ipth  class  city  would  not 
conflict  with  those  of  the  county  office  of  coroner  in  a Ipth  class 
county.  We  find  no  conflict  of  interest,  as  where  one  is  sub- 
ordinate to  the  other  and  subject  to  some  degree  of  supervisory 
control  of  the  other. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  tills  department  the  office 
of  County  Coroner  in  a Ipth  class  county  and  that  of  Police  Judge 
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In  a l+th  class  city  are  not  so  inconsistent  or  incompatible 
that  sound  public  policy  would  make  inappropriate  the  holding 
of  both  of  said  offices  at  the  same  time  by  the  same  Individual* 


Respectfully  submitted. 


APPROVED* 


JOHN  E.  MILLS, 

Assistant  Attorney-Oeneral . 


J.  E.  TAYLOR 
Attorney-D 

jem/ld 


COUNTY  COURT:  Official  health  center  organization  has  exclusive 
HEALTH:  control  over  expenditure  of  moneys  collected  to  the 

credit  of  a county  public  health  center,  and  upon 
presentation  of  a properly  authenticated  voucher  by 
said  organization,  the  county  court  must  issue  a 
warrant. 

January  10,  1950 


Honorable  Edgar  Mayfield 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  department 
which  in  part  reads: 

"Your  interpretation  of  Section  4 of  House 
Bill  280  as  passed  by  the  63rd  General 
Assembly  relative  to  the  control  of  the 
finances  of  a county  health  center  is  re- 
quested. Your  attention  is  respectfully 
directed  to  the  last  sentence  of  Section 
4,  supra,  which  reads  as  follows:  'It 
(the  public  county  health  center  organiza- 
tion) shall  have  exclusive  control  of  the 
expenditures  of  all  moneys  collected  to 
the  credit  of  the  Health  Center  Fund 
provided  that  all  moneys  received  for  such 
health  center  shall  be  deposited  in  the 
treasury  of  the  county  to  the  credit  of 
the  health  center,  and  paid  out  only  upon 
warrants  ordered  drawn  by  the  county  court 
of  said  county  or  counties  upon  the  properly 
authenticated  vouchers  of  said  official 
organization. ' 

"Does  the  provision  paid  out  only  upon 
warrants  ordered  drawn  by  the  county  court 
give  the  county  court  a vested  right  to 
control  the  fiscal  policies  of  a public 
health  center  formed  under  House  Bill  280? 

Does  a county  court  have  discretionary 
powers  under  the  above  provision  such  that 
the  court  may  refuse  to  draw  warrants  upon 
properly  authenticated  vouchers  of  the 
county  health  center  organization  under 
the  grounds  that  the  payment  of  such  warrants 
was  not  consistent  with  the  county  court's 
opinion  of  the  proper  administration  of 
a public  health  center?" 
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House  Bill  No.  280,  enacted  by  the  63rd  General  Assembly, 
is  now  incorporated  in  the  Laws  of  Missouri,  1945,  beginning 
at  page  969,  Sections  1 through  13,  inclusive.  Mo.  R.S.A., 
Section  9854.101  through  9854.113,  inclusive. 

Section  9854.104,  Mo.  R.S.A.,  provides  as  follows: 

"The  location,  building,  maintenance  and 
operation  of  said  public  county  health 
center  shall  be  vested  in  a bona  fide 
organization  of  at  least  two  hundred  and 
fifty  resident  members,  paying  annual  dues 
each  of  at  least  one  dollar,  be  a corporate 
body,  constitution  and  by-laws  legally 
adopted  and  its  officers  legally  elected 
and  qualified,  and  when  so  formed,  shall 
be  the  legal  and  official  body  in  the 
county  or  counties  for  the  promotion  of 
health  activities  in  said  county  or  counties. 

It  shall  cooperate  with  the  Division  of 
Health  of  the  Department  of  Public  Health 
and  Welfare  or  its  successors  and  shall 
be  empowered  to  enter  into  contracts  and 
agreements  with  state  and  federal  health 
authorities  for  the  furtherance  of  all 
health  activities,  except  as  hereinafter 
prohibited.  All  personnel  for  the  operation 
of  the  public  health  center  shall  be  appointed 
and  their  compensation  shall  be  fixed  by 
the  official  organization.  It  shall  have 
power  to  formulate,  adopt  and  require  such 
rules  and  regulations  as  may  be  needed  for 
the  operation  of  the  center,  not  inconsistent 
with  the  laws  of  the  state.  It  shall  have 
exclusive  control  of  the  expenditures  of 
all  moneys  collected  to  the  credit  of  the 
health  center  fund  provided  that  all  moneys 
received  for  such  health  center  shall  be 
deposited  in  the  treasury  of  the  county  to 
the  credit  of  the  health  center,  and  paid 
out  only  upon  warrants  ordered  drawn  by  the 
county  court  of  said  county  or  counties 
upon  the  properly  authenticated  vouchers 
of  said  official  organization." 


Basically,  the  question  which  you  have  presented  calls 
for  a determination  as  to  which  body  has  the  ultimate  power 
to  control  the  expenditure  of  the  moneys  collected  for  the 
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county  public  health  center  fund  as  between  the  county  court 
and  the  official  health  center  organization. 

In  reading  the  above  quoted  section  of  the  statutes,  we 
note  it  provides  that  the  official  health  center  organization 
"shall  have  exclusive  control  of  the  expenditures  of  all  moneys 
collected  to  the  credit  of  a health  center  fund,"  and  that  said 
moneys  which  are  to  be  deposited  in  the  county  treasury  shall 
be  paid  out  only  upon  warrants  ordered  drawn  by  the  county 
court  upon  the  properly  authenticated  vouchers  of  said  official 
organization. 

The  language  in  the  statute  in  referring  to  expenditure 
of  moneys  collected  to  the  credit  of  the  health  center  fund 
uses  the  term  "exclusive  control." 

In  Vol.  33,  C.J.S.,  page  112,  the  word  "exclusive"  is 
defined  as  follows: 

" * * * In  its  usual  and  generally  accepted 
sense,  as  given  by  lexicographers,  and  in 
the  ordinary  speech  of  the  people  it  means 
possessed  to  the  exclusion  of  others; 
possessed  and  enjoyed  to  the  exclusion  of 
others;  debarred  from  participation  or 
enjoyment;  not  including,  admitting,  or 
pertaining  to  any  other;  * * * " 

In  the  case  of  Temple  Independent  School  District  v. 
Proctor,  97  S.W.  (2d)  1047,  1054,  the  Court  of  Civil  Appeals 
of  Texas,  in  considering  the  meaning  of  the  term  "exclusive 
control"  as  used  in  the  statute  giving  a city  adopting  a 
home  rule  amendment  exclusive  control  of  the  school  system, 
said : 

" * * * We  think  the  language  of  subdivi- 
sion 32  of  article  1175,  R.S.,  should  be 
construed  in  the  light  of  all  these  pro- 
visions, and  carries  with  it  the  necessary 
implication  that  such  'exclusive  control' 
means  control  to  the  exclusion  of  the  con- 
trol exercised  by  the  county  or  state  over 
other  types  of  independent  school  districts 
authorized  and  provided  for  by  the  school 
laws ; * * * ' 

By  analogy,  it  would  seem  that  the  statute  we  are  now 
considering  gives  the  official  health  organization  control 
over  the  expenditure  of  the  health  center  moneys  to  the 
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exclusion  of  the  control  that  the  county  court  normally 
exercises  over  the  expenditure  of  other  funds. 

In  the  case  of  State  ex  rel.  Treasurer  State  Lunatic 
Asylum  v.  State  Auditor,  46  Mo.  326,  there  was  involved  a 
proceeding  in  mandamus  against  the  state  auditor  to  require 
him  to  draw  a warrant  in  favor  of  the  asylum  in  accord  with 
the  requirements  of  an  appropriation  act.  The  manager  of  the 
asylum  had  drawn  a requisition  for  making  certain  purchases 
and  improvements  in  connection  with  the  asylum  that  were  auth- 
orized by  law.  In  ordering  the  writ,  the  Supreme  Court  said 
at  l.c.  327: 

"The  petition  is  demurred  to,  and  the  only 
question  presented  is  whether  the  purchases 
and  improvements  in  question  are  required, 
under  the  law,  to  be  effected  on  credit  or 
for  cash  in  hand.  The  auditor's  idea  seems 
to  be  that  the  work,  etc.,  is  to  be  done 
on  credit,  and  that  he  is  to  audit  the  bills, 
examining  and  passing  upon  the  legality  of 
the  several  items  thereof,  prior  to  the 
payment.  The  law  does  not  impose  upon  him 
that  burden.  It  intrusts  the  expenditure 
of  the  fund  to  the  good  faith  and  official 
responsibility  of  the  asylum  managers,  who 
are  the  State's  trustees,  and  who  are 
accountable  to  the  State  for  the  expenditure 
of  the  fund  intrusted  to  their  hands  in 
accordance  with  the  requirements  of  the 
act  of  appropriation.  The  appropriation 
act  contemplates  but  one  requisition  and 
one  warrant.  Its  command  is:  'The  State 
auditor  is  hereby  authorized  and  required 
to  draw  his  warrant  for  the  above  sums  of 
money  appropriated,  on  the  requisition  of 
the  board  of  managers  of  the  State  lunatic 
asylum. ' It  is  not  for  the  auditor  to  go 
back  of  the  requisition." 

The  case  we  have  found  most  nearly  in  point  with  the 
situation  which  you  have  presented  is  State  ex  rel.  Holman  v. 
Trimble,  293  S.W.98,  316  Mo.  1041.  In  this  case  the  Supreme 
Court  was  considering  the  identical  question  which  you  have 
presented  in  a situation  involving  a dispute  between  the  county 
court  of  Callaway  County  and  the  trustees  of  the  county  hospital 
concerning  the  expenditure  of  hospital  funds  collected  and 
deposited  in  the  county  treasury.  Even  the  relevant  statutes 
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then  before  the  court  were  similar  to  those  relating  to  the 
public  health  center  which  we  are  now  considering.  Regarding 
the  facts  the  hospital  trustees  had  requested  the  county  court 
to  draw  a warrant  in  favor  of  a person  who  had  performed  work 
and  labor  in  the  erection  of  the  hospital.  The  county  court 
refused  to  draw  the  warrant  and  a petition  in  mandamus  was 
filed.  In  ruling  on  the  question,  the  court  at  S.W.  l.c.  101, 
said : 


"The  section  then  provides  that  trustees 
shall  receive  no  compensation;  that  they 
shall  adopt  by-laws,  rules,  and  regulations 
for  their  own  guidance. 

"'They  shall  have  the  exclusive  control  of 
the  expenditure  of  all  moneys  collected  to 
the  credit  of  the  hospital  fund,  and  of  the 
purchase  of  site  or  sites,'  for  the  'con- 
struction of  any  hospital  building  or  build- 
ings , ' etc . 

"And  then: 

"'Provided,  that  all  moneys  received  for 
such  hospital  shall  be  deposited  in  the 
treasury  of  the  county  to  the  credit  of' 
the  treasurer  of  'the  hospital  fund,  and 
paid  out  only  upon  warrants  * * * drawn 
by  the  county  court  * * * upon  the  properly 
authenticated  vouchers  of  the  hospital  board.' 

"The  Court  of  Appeals  construed  these  statutes 
to  mean  that  hospital  trustees  have  exclusive 
control  of  the  expenditure  of  moneys  collected 
to  the  credit  of  the  hospital  fund.  The 
natural  interpretation  of  that  language 
excludes  the  intervention  of  any  other  offi- 
cial in  determining  what  claims  are  to  be 
paid  and  what  accounts  ought  to  be  allowed. 

The  plain  words  mean  that  full  discretion 
is  vested  in  the  hospital  board  to  pass 
upon  and  determine  the  validity  of  every 
claim  presented.  Relators  call  attention 
to  the  provision  that  the  money  must  be 
deposited  in  the  treasury  of  the  county 
and  must  be  paid  out  only  upon  warrants 
drawn  by  the  county  court,  and  argue  that 
the  county  court  is  thus  vested  with  some 
discretion,  some  function  to  determine 
whether  or  not  the  claims  presented 
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are  valid,  but  the  same  sentence  of  the 
statute  goes  on  to  say  that  such  payments 
are  made  upon  properly  authenticated 
vouchers  of  the  hospital  board.  That 
seems  to  leave  no  doubt  that  the  only  judg- 
ment exercised  by  the  county  court  is  to 
determine  whether  the  vouchers  presented 
show  proper  authentication  of  the  hospital 
board,  and  whether  they  are  for  purposes 
within  control  of  the  hospital  board  and 
for  the  purposes  of  the  above  statute.  * *" 

Considering  the  above  decision  and  its  application  to  the 
question  which  you  have  presented,  it  would  seem  that  the 
natural  interpretation  of  the  language  of  Section  9854.104, 
supra,  vesting  exclusive  control  of  the  expenditure  of  moneys 
collected  to  the  credit  of  the  health  center  in  the  health 
center  organization,  excludes  the  intervention  of  any  other 
official  or  body  in  determining  what  claims  are  to  be  paid 
and  what  accounts  are  to  be  allowed.  It  appears  that  the  full 
discretion  is  vested  in  the  health  center  organization  to  pass 
upon  and  determine  the  validity  of  every  claim  presented,  and 
it  is  the  duty  of  the  county  court  when  a properly  authenticated 
voucher  is  presented  to  it  by  said  organization  to  issue  a 
warrant  therefor,  and  the  only  judgment  that  the  county  court 
may  exercise  is  to  determine  whether  the  vouchers  presented 
show  proper  authentication  of  the  health  center  organization 
and  whether  they  are  for  purposes  within  control  of  the  health 
center  organization  as  are  set  out  in  the  statute. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
county  court  has  no  control  over  the  expenditure  of  moneys 
collected  to  the  credit  of  the  county  public  health  center, 
but  that  said  control  over  the  expenditure  of  these  moneys  is 
exclusively  vested  in  the  health  center  organization.  When 
the  county  court  receives  a properly  authenticated  voucher 
from  the  official  health  center  organization  to  cover  an 
expenditure  for  a purpose  within  the  control  of  said  organiza- 
tion, then  a warrant  must  be  issued. 

Respectfully  submitted, 

APPROVED : 


RICHARD  F.  THOMPSON 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS:  State  Board  of  Education  may  adopt  regulation  requiring 

school  buses  to  be  painted  yellow. 


January  26,  1950 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 
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This  will  acknowledge  your  request  for  an  opinion  of  this 
office  in  which  you  inquire  if  the  Attorney  General,  State  High- 
way Patrol  or  State  Board  of  Education  could  issue  an  order  or 
directive  that  school  buses  be  painted  yellow. 

Section  1 of  House  Bill  No.  69,  enacted  by  the  65th  General 
Assembly,  now  incorporated  in  Missouri  Revised  Statutes  Anno- 
tated as  Section  10327.1,  provides  in  part  as  follows: 

"B.  Every  bus  used  for  the  transportation 
of  school  children  shall  bear  upon  the  front 
and  rear  thereon  a plainly  visible  sign 
containing  the  words  'school  bus'  in  letters 
not  less  than  8 inches  in  height.  Each  bus 
shall  have  lettered  on  the  rear  in  plain  and 
distinct  type  the  following:  'State  Law: 
stop  while  bus  is  loading  and  unloading.' 

Each  school  bus  subject  to  the  provisions 
of  this  act  shall  be  equipped  with  a mechan- 
ical or  electrical  signalling  device,  which 
will  display  a signal  plainly  visible  from 
the  front  and  rear  and  indicating  intention 
to  stop." 

While  the  above  quoted  section  does  provide  that  school 
buses  must  have  the  required  lettering  warning  motorists  to 
stop  when  the  bus  is  loading  and  unloading,  we  find  no  provi- 
sion in  the  statute  requiring  that  the  school  buses  must  be 
painted  a certain  color. 

However,  your  attention  is  further  directed  to  Section  2 
of  House  Bill  No.  69,  Section  10327.2  Mo.  R.S.A.,  which  provides 
as  follows : 
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"A.  The  state  board  of  education  shall 
adopt  and  enforce  regulations  not  inconsis- 
tent with  law  to  cover  the  design  and  opera- 
tion of  all  school  buses  used  for  the  trans- 
portation of  school  children  when  owned  and 
operated  by  any  school  district  or  privately 
owned  and  operated  under  contract  with  any 
school  district  of  this  state,  and  such 
regulations  shall  by  reference  be  made  a 
part  of  any  such  contract  with  a school 
district.  Every  school  district,  its 
officers  and  employees,  and  every  person 
employed  under  contract  by  a school  dis- 
trict shall  be  subject  to  such  regulations. 

The  State  Board  of  Education  shall  cooperate 
with  the  State  Highway  Department  and  the 
State  Highway  Patrol  in  placing  suitable 
warning  signs  at  intervals  on  the  highways 
of  the  State. 

"B.  Any  officer  or  employee  of  any  school 
district  who  violates  any  of  the  regulations 
or  fails  to  include  obligation  to  comply 
with  such  regulations  in  any  contract  exe- 
cuted by  him  on  behalf  of  a school  district 
shall  be  guilty  of  misconduct  and  subject 
to  removal  from  office  or  employment.  Any 
person  operating  a school  bus  under  contract 
with  a school  district  who  fails  to  comply 
with  any  such  regulations  shall  be  guilty 
of  breach  of  contract  and  such  contract 
shall  be  cancelled  after  notice  and  hearing 
by  the  responsible  officers  of  such  school 
district . " 

Under  the  above  quoted  section,  the  State  Board  of  Educa- 
tion is  given  the  power  to  adopt  and  enforce  regulations  to 
cover  the  design  and  operation  of  all  school  buses  used  for  the 
transportation  of  school  children,  and  we  do  not  believe  that 
a regulation  adopted  by  the  State  Board  of  Education  that  school 
buses  be  painted  yellow  would  be  inconsistent  with  law.  We 
believe  that  if  such  a regulation  were  adopted  it  would  be  for 
the  purpose  of  safeguarding  the  school  children  who  ride  in  the 
buses  and  that  the  adoption  of  such  a regulation  would  fall 
within  the  ambit  of  authority  conferred  upon  the  State  Board 
of  Education  by  the  above  quoted  section. 
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CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
State  Board  of  Education,  under  the  powers  given  it  by  law, 
could  adopt  and  enforce  a regulation  requiring  that  school 
buses  used  for  the  transportation  of  school  children  must  be 
painted  yellow. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


RFT : VLM 


3 


Sheriff  entitled  to  five  cents  per  mile  for  serving 
subpoenas  in  Christian  county  for  a misdemeanor  trial 
in  Douglas  County;  entitled  to  five  cents  per  mile  for 
transporting  prisoner  from  one  county  to  another; 
deputy  sheriff  not  entitled  to  keep  any  pay  for  taking 
prisoner  to  penitentiary,  but  guard,  not  deputy  sheriff, 
entitled  to  keep  such  pay. 


February  23,  1950 


Honorable  Gordon  J.  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"A  number  of  questions  have  arisen  regard- 
ing the  sheriff's  office  which  I would 
like  to  have  your  opinion  on. 

"1.  A man  is  arrested  for  a misdemeanor 
in  Douglas  County,  the  case  comes  for 
trial  and  a number  of  witnesses  are 
ordered  to  be  subpoenaed  in  Christian 
County.  The  Christian  County  Sheriff 
serves  them.  The  question  then  arises; 

Should  the  Sheriff  collect  off  of  the 
Christian  County  court  and  hope  that 
the  county  will  be  repaid?  Suppose  the 
defendant  is  convicted.  What  happens 
then?  I maintain  the  sheriff  should 
send  his  bill  to  the  county  ordering 
the  witnesses  and  should  never  collect 
off  of  Christian  County  unless  it  is  a 
Christian  County  case. 

”2.  A defendant  is  in  Jail  in  Stone 
County.  He  is  also  wanted  for  trial  in 
Christian  County.  The  court  orders  the 
Stone  County  sheriff  to  bring  the  pris- 
oner to  court  in  Christian  County  for 
trial  and  after  the  trial  orders  defend- 
ant taken  back  to  Stone  County.  Should 
the  Stone' county  Sheriff  bill  Christian 
County  for  10^  per  mile  and  turn  the 
full  amount  to  Stone  County,  billing 
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Stone  County  for  5^  per  mile,  or  should  he 
make  his  bill  for  56  per  mile  to  Christian 
County  or  for  criminal  work  for  some  other 
does  he  get  106  per  mile? 

"3.  The  sheriff  takes  a prisoner  to  the 
penitentiary.*  The  court  allows  an  extra 
guard.  Your  recent  opinion  holds  that  if 
the  paid  deputy  takes  the  trip  with  the 
sheriff  he  shall  get  nothing.  (A)  Is  it 
the  duty  of  the  sheriff  to  take  the  paid 
deputy?  (B)  Can  he  take  another  deputy, 
not  paid  or  some  individual  as  a guard  and 
if  he  does  take  someone  other  than  the  paid 
deputy,  what  allowance  does  the  state  allow 
such  deputy  and  to  whom  should  the  pay  for 
such  guard  be  paid?  The  guard,  the  sheriff 
or  to  the  county?1' 

Section  5,  Laws  of  Missouri,  1945,  page  15*17,  applicable 
to  fourth  class  counties,  of  which  Christian  is  one,  provides 
as  follows : 

"In  addition  to  the  salary  provided  in 
Section  1 of  this  act,  the  county  court 
shall  allow  the  sheriffs  and  their  dep- 
uties, payable  at  the  end  of  each  month 
out  of  the  county  treasury,  actual  and 
necessary  expenses  for  each  mile  traveled 
in  serving  warrants  or  any  other  criminal 
process  not  to  exceed  five  cents  per  mile." 

This  section  plainly  puts  upon  the  County  Court  of  Christian 
County  the  obligation  of  paying  the  Sheriff  of  Christian  County 
for  serving  subpoenas  for  witnesses  for  a trial  of  a misdemeanor 
case  in  Douglas  County.  Such  section  also  places  upon  the  County 
Court  of  Stone  County  the  obligation  of  paying  the  Sheriff  of 
Stone  County  for  transporting,  upon  order  of  the  court,  a de- 
fendant from  Stone  County  to  Christian  County  and  return.  In 
both  the  cases  listed  above  the  sheriff  is  to  collect  the  criminal 
costs  assessed  in  such  cases  and  turn  over  all  such  costs  to  his 
county  court  under  the  provisions  of  Section  3,  Laws  of  Missouri, 
1945,  page  1547  , reading  as  follows: 

"It  shall  be  the  duty  of  the  sheriff  in 
counties  of  the  fourth  class  to  charge  and 
collect  in  all  instances  every  fee,  both 
civil  and  criminal,  including  mileage. 
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accuring  to  his  office  by  law,  except  such 
criminal  fees  as  are  chargeable  to  the 
county,  and  such  sheriff  shall,  at  the  end 
of  each  month,  file  with  the  county  court 
a report  of  all  fees  charged  and  collected 
during  said  month,  stating  for  what  act  or 
service  said  fees  were  charged  and  collected, 
together  with  the  names  of  the  state  or 
counties  on  change  of  venue  cases  or  persons 
paying  or  who  or  which  are  liable  for  same, 
which  report  shall  be  verified  by  the  af- 
fidavit of  such  sheriff.  It  shall  be  the 
duty  of  such  sheriff  upon  the  filing  of  said 
report  to  forthwith  pay  over  to  the  county 
treasurer  all  fees  arising  in  connection 
with  the  investigation,  arrest,  prosecution, 
custody,  care,  commitment  and  transportation 
of  persons  accused  of  or  convicted  of  a 
criminal  offense  or  offenses,  during  the 
month  and  required  to  be  shown  in  said 
monthly  report,  taking  a duplicate  receipt 
therefor,  one  of  which  shall  be  filed  in 
his  office  and  one  in  the  office  of  the 
clerk  of  the  county  court  and  every  such 
sheriff  shall  be  liable  on  his  official 
bond  for  all  such  criminal  fees  collected 
and  not  accounted  for  by  him  and  paid  into 
the  county  treasury;  provided  that  he  shall 
retain  all  fees  collected  by  him  in  civil 
matters . " 

We  see  no  conflict  between  the  collection  of  mileage 
by  the  sheriff  and  the  collection  by  the  sheriff  of  criminal 
costs  and  the  subsequent  turning  over  by  the  sheriff  of 
such  criminal  costs  to  the  county  court  of  the  county  of 
which  he  is  sheriff. 

With  reference  to  your  question  as  to  the  transportation 
of  a prisoner  to  the  penitentiary,  we  are  enclosing  copy  of 
an  official  opinion  of  this  department  rendered  under  date 
of  December  20,  19^9,  to  Honorable  J.  L.  Sturgis,  Ass't. 
Prosecuting  Attorney  of  Greene  County.  You  will  note  that  the 
conclusion  of  such  opinion  is  based  upon  the  provisions  of 
Section  13  Article  VI  of  the  Constitution  of  Missouri,  which 
section  applies  both  to  deputies  who  are  paid  as  well  as  to 
those  who  are  not  paid,  since  deputy  sheriffs  obviously  are 
officers.  A guard  who  is  not  a deputy  sheriff  is  entitled 
to  the  pay  provided  for  a guard  in  Section  13^13,  R.  S.  Mo. 
1939 , quoted  on  page  3 of  the  enclosed  opinion.  We  find  no 
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requirement  in  the  law  making  it  necessary  for  the  sheriff  to 
take  a paid  deputy  sheriff  as  the  guard  when  he  takes  a 
prisoner  to  the  penitentiary  and  the  circuit  court  authorizes 
the  sheriff  to  have  a guard  therefor. 

CONCLUSION 

It  is  the  opinion  of  this  department  that: 

(1)  The  sheriff  of  Christian  county  who  serves  subpoenas 
for  witnesses  in  Christian  County  for  a misdemeanor  case  to  be 
tried  in  Douglas  County  is  entitled  to  five  cents  per  mile, 

to  be  allowed  by  the  Christian  County  Court  for  such  service. 

(2)  The  Stone  County  Sheriff  who  transfers  a defendant, 
pursuant  to  order  of  the  court,  from  a jail  in  Stone  County 
to  Christian  County,  and  after  trial  of  such  defendant  trans- 
ports such  defendant  back  to  Stone  County,  is  entitled  to  be 
allowed  five  cents  per  mile  for  such  transportation  by  the 
Stone  County  Court. 

(3)  When  a sheriff  is  allowed  by  the  circuit  Judge  a 
guard  for  a prisoner  to  be  taken  to  the  penitentiary,  the 
guard  is  not  entitled  to  retain  the  compensation  provided 
in  Section  13*113,  R.  S.  Mo.  1939,  if  such  guard  is  a deputy 
sheriff,  but  is  entitled  to  retain  such  compensation  if  such 
guard  is  not  a deputy  sheriff.  There  is  no  requirement  that 
the  sheriff  take  a paid  deputy  sheriff  as  such  guard. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  1-AVlOr 

Attorney  General 
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' MAGISTRATES: 

CHANGE  OP  VENUE: 
CRIMINAL  COSTS: 


When  a change  of  venue  is  granted  from  magis- 
trate in  misdemeanor  case  the  defendant  is 
not  required  to  pay  any  costs  until  after 
trial  and  conviction. 


February  27,  1950 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department,  reading  as 
follows: 


"Every  time,  we  have  a misdemeanor 
case  for  trial  In  the  local  magistrate 
court,  and  the  Judge  is  sworn  off  the 
bench  by  an  affidavit  of  bias  and 
prejudice,  the  Court,  immediately 
taxes  the  costs  to  date  against  the 
defendant,  and  requires  the  defendant 
to  pay  the  costs  accrued  before  the 
change  of  venue  Is  granted,  and 
threatens  to  issue  a commitment  against 
defendants  and  Jail  them  for  non- 
payment of  costs;  and  in  one  case  did 
issue  an  execution  and  garnishee  the 
bank  account  of  a defendant,  who  swore 
the  magistrate  off  the  bench. 

"Now  I want  an  opinion  outlining  the 
procedure  In  the  magistrate  court  on 
such  a matter,  and  of  course  that  calls 
for  an  interpretation  of  the  statutes. 

"In  Laws  of  19^5  at  page  755*  sec.  16, 
in  criminal  procedure  in  magistrate 
courts,  a change  of  venue  is  governed 
by  the  same  laws  as  for  change  of 
venue  In  civil  matters  in  magistrate 
courts. 

"In  the  Laws  of  19^5  at  page  791* 
sec.  80,  in  civil  procedure,  the  lia- 
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bility  of  parties  who  take  a change  of 
venue  is  outlined,  and  the  costs  are  to 
be  taxed  at  the  time  of  the  change  of 
venue  and  included  in  the  transcript 
of  the  case  sent  on  the  change  of  venue.” 

Section  16,  Laws  of  Missouri,  19^5*  page  750*  provides 
as  follows: 


"The  defendant  shall  be  entitled  to  a 
change  of  venue  under  the  same  conditions 
as  provided  for  a change  of  venue  from 
magistrate  courts  in  civil  cases  and 
the  procedure  for  change  of  venue  pro- 
vided in  such  cases  shall  be  followed." 

The  procedure  for  change  of  venue  provided  in  civil 
cases  is  found  in  Sections  76,  77,  78,  78a  and  79,  Laws  of 
Missouri,  19^5 * page  765. 

Section  80,  Laws  of  Missouri,  19^5*  page  765 , providing 
as  follows: 

"When  a change  of  venue  is  taken  by  the 
defendant,  or  by  the  plaintiff  after  the 
defendant  has  had  a change  of  venue, 
such  plaintiff  or  defendant  shall  be 
taxed  with  the  costs  which  have  accrued 
for  witnesses  and  service  thereof,  and 
witness  fees,  in  preparing  for  trial  at 
the  time  and  place  fixed  therefor, 
and  the  costs  of  the  magistrate  for 
transferring  the  cause  to  the  other 
magistrate  or  circuit  court  and  when 
taken  by  the  plaintiff  from  the  magis- 
trate before  whom  he  commenced  his 
suit,  he  shall  be  taxed  with  all  the 
costs  which  have  accrued  and  shall 
accrue  in  the  cause  until  the  trans- 
cript and  papers  shall  be  delivered  to 
the  magistrate  or  circuit  clerk,  as  the 
case  may  be,  to  whom  the  cause  is  sent 
for  trial." 

is  not  part  of  the  procedure  for  change  of  venue,  but  relates 
only  to  the  taxing  of  costs  in  civil  cases  when  a change  of 
venue  is  granted. 

The  provisions  for  assessing  costs  against  a defendant 
in  criminal  cases  are  found  in  Section  25*  Laws  of  Missouri, 
1945,  page  750,  which  provides  as  follows: 
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"Whenever  the  defendant  shall  be  tried 
and  found  guilty,  either  by  the  magistrate 
or  a jury,  or  shall  enter  a plea  of 
guilty,  and  a fine  shall  be  assessed, 
the  magistrate  shall  enter  judgment 
against  the  defendant  for  such  fine, 
and  if  the  punishment  shall  be  imprison- 
ment in  the  county  Jail,  or  shall  be 
both  a fine  and  imprisonment,  the 
magistrate  shall  enter  Judgment  accord- 
ing to  the  finding  of  the  court  or 
verdict  of  the  Jury,  and  immediately 
commit  the  defendant  to  the  county  jail 
for  the  time  designated  in  the  Judgment, 
and  the  defendant  shall  be  adjudged  to 
pay  the  costs,  and  may  be  committed  to 
the  county  jail  until  the  Judgment  for 
both  fine  and  costs  shall  be  paid,  or 
until  he  shall  be  discharged  there- 
from under  the  provisions  of  the  next 
succeeding  section." 

Since  such  provision  provides  that  the  costs  are  to  be 
assessed  against  a defendant  and  collected  in  criminal  cases 
only  if  such  defendant  is  tried  and  convicted,  it  is  our  view 
that  the  collection  of  criminal  costs,  including  costs  which 
have  accrued  prior  to  change  of  venue,  are  collectible  from 
the  defendant  only  after  a defendant  has  been  tried  and 
convicted. 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  criminal  costs, 
including  costs  accrued  prior  to  a change  of  venue  granted  a 
defendant  in  a misdemeanor case  in  magistrate  court,  can  be 
taxed  against  and  collected  from  a defendant  only  after  he  has 
been  tried  and  convicted. 


Respectfully  submitted. 


APPROVED: 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION:  Personal  property  in  county  under  township  organi- 

zation assessed  in  township  in  which  owner  resides. 


March  10,  1950 


Honorable  W.  V.  Mayse 

Prosecuting  Attorney,  Harrison  County 
Bethany,  Missouri 

Dear  Sir: 
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We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"I  would  like  an  opinion,  as  soon  as 
possible,  on  the  following  question: 

"In  a County,  such  as  our  own,  a third 
class  County  with  township  organization, 
is  tangible  personal  property  to  be  assessed 
in  the  township  where  located  or  in  the  town- 
ship where  the  owner  resides?  In  using  the 
word  owner  in  this  question,  I refer  to  in- 
dividuals and  not  the  business  Corporations . 

Please  advise." 

Section  14002,  R.S.Mo.  1939,  provides: 

"All  personal  property  shall  be  assessed 
annually;  real  property  shall  be  assessed 
as  provided  by  law." 

Section  14003,  R.S.Mo.  1939,  provides: 

"All  real  property  shall  be  assessed  in  the 
township  in  which  the  same  is  situated,  with 
the  owner's  name  thereof,  if  known;  if  the 
owner's  name  is  not  known,  then  it  shall  be 
assessed  as  nonresident." 

Section  14005,  R.S.Mo.  1939,  reenacted  Laws  of  Mo.,  1945, 
p.  1970,  provides: 

"The  assessor,  or  some  suitable  person  em- 
powered by  him,  shall,  within  the  time  pre- 
scribed by  law,  and  after  being  furnished  with 
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the  necessary  blanks  proceed  to  take  a list 
of  the  taxable  property  of  his  township  and 
assess  the  value  thereof  in  accordance  with 
the  provisions  of  the  general  laws  of  this 
state  in  relation  to  the  assessment  of  real 
and  tangible  personal  property  by  county 
assessors,  in  all  things  pertaining  to  the 
discharging  of  his  official  duties,  except 
when  the  same  may  be  inconsistent  with  the 
provisions  of  this  article:  Provided  that 
in  counties  under  township  organization  the 
assessor  shall  not  be  required  to  give  bond 
and  his  compensation  shall  be  such  as  is 
provided  in  this  article  for  his  services." 

The  above-quoted  provisions  are  found  in  Article  12  of 
Chapter  101,  R.S.Mo.  1939,  relating  to  the  assessment  of  prop- 
erty in  counties  under  township  organization.  No  express  stat- 
utory provision  is  made  regarding  the  place  of  assessment  of 
personal  property  located  in  a township  other  than  that  of  the 
residence  of  the  owner  in  a county  under  township  organization. 

Section  8 of  an  act  found  in  Laws  of  Mo.,  1945,  p.  1799, 

provides : 

"All  tangible  personal  property  of  whatever 
nature  and  character  situate  in  a county  other 
than  the  one  in  which  the  owner  resides  shall 
be  assessed  in  the  county  where  the  owner  re- 
sides, except  tangible  personal  property  be- 
longing to  estates,  which  shall  be  assessed 
in  the  county  in  which  the  probate  court  has 
jurisdiction. " 

Section  10395,  R.S.Mo.  1939,  reenacted  Laws  of  Mo.  1945, 
p.  1629,  relating  to  school  district  taxes,  contains  the  following 
provision : 

"*  * * and  it  shall  be  the  duty  of  the  county 
assessor  in  listing  personal  property  to  take 
the  number  of  the  school  district  in  which  the 
taxpayer  resides  at  the  time  of  making  his  list, 
to  be  by  him  marked  on  said  list,  and  also  on 
the  personal  assessment  book,  in  columns 
provided  for  that  purpose." 
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In  the  case  of  State  ex  rel.  Kelly  v.  Shepherd,  218  Mo. 
656,  l.c.  663,  the  court  stated: 

"It  is  conceded  by  counsel  for  both  appellant 
and  respondent  that  personal  property  is  tax- 
able at  the  domicile  of  the  owner  and  in  the 
school  district  in  which  he  resides." 

In  61  C.J.  Taxation,  p.  521,  sec.  635,  the  following  rule 

is  stated: 


"In  the  absence  of  statutory  or  constitu- 
tional provisions  to  the  contrary,  usually 
personal  property,  both  tangible  and  in- 
tangible, has  its  situs  for  taxation  at  the 
place  of  domicile  or  residence  of  the  owner, 
or  of  which  he  is  an  inhabitant,  and  not 
elsewhere,  * * 

We  feel  that  the  statutes  show  a design  on  the  part 
of  the  Legislature  to  make  all  personal  property  taxable  at  the 
place  of  residence  of  the  owner.  Section  14005,  supra,  appli- 
cable in  counties  under  township  organization,  provides  that  the 
township  assessor  shall  make  his  assessment  in  accordance  with 
the  general  laws  of  the  state  in  relation  to  the  assessment  of 
real  and  personal  property  by  county  assessors.  A county  asses- 
sor may  assess  only  the  personal  property  of  persons  residing 
within  the  county.  He  has  no  jurisdiction  to  assess  the  personal 
property  owned  by  persons  residing  outside  the  county.  The  same 
limitation  is,  we  feel,  applicable  to  a township  assessor  insofar 
as  personal  property  owned  by  persons  residing  without  his 
township  is  concerned. 


CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  in  a 
county  under  township  organization,  tangible  personal  property  is 
assessed  in  the  township  in  which  an  individual  owner  resides. 
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rather  than  in  the  township  in  which  the  property  is  situated, 
where  the  residence  of  the  owner  and  location  of  the  property 
are  not  in  the  same  township. 

Respectfully  submitted, 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


Approved : 


J.  E.  TAYLOR 
Attorney  General 
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Coroner  of  third  class  county  en- 
titled only  to  compensation  and 
mileage  for  services  provided  by 
Sections  13259-4  and  13259-5, 

Mo.  R.S.A.  1939.  Must  pay  all  fees 
accruing  in  office  to  county 
treasurer. 

March  17,  1950 


Mr.  W.  V.  Mayse 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  letter  re- 
questing a legal  opinion  on  the  facts  stated  therein.  Said 
letter  reads  as  follows: 

"Would  you  please  furnish  me  an  opinion  from 
your  office  on  the  following  questions: 

(1)  Does  a Coroner  in  third  class  counties 
receive  any  compensation  besides  that 
allowed  by  Section  13,259.4? 

(2)  Under  the  provisions  of  Section  13*259.6, 
does  a Coroner  have  to  return  to  the 
county  all  fees  he  receives,  other  than 
his  salary,  or  may  he  retain  some  fees 
and  if  so  what  fees  and  by  authority  of 
what  Section  or  Sections  of  our  law  in 
this  state?" 

Section  13259.4,  Mo.  R.S.A.  1939,  referred  to  in  paragraph 
Number  (1)  of  your  letter,  reads  as  follows: 

"The  coroner  in  all  counties  of  the  third  class 
shall  receive  for  his  services  annually,  payable 
out  of  the  county  treasury  in  eq;ual  monthly  in- 
stallments the  following:  In  counties  with  a 
population  of  less  than  10,000  the  sum  of  $120.00: 
in  counties  with  a population  of  10,000  and  less 
than  15,000,  the  sum  of  $180.00;  in  counties  with 
a population  of  15,000  and  less  than  20,000,  the 
sum  of  $240.00;  in  counties  with  a population  of 
20,000  and  less  than  24,000  the  sum  of  $360.00; 
in  counties  with  a population  of  24,000  and  less 
than  30,000  the  sura  of  $480.00;  and  in  counties 
having  a population  of  30,000  and  more  the  stun 
of  $600.00/ 
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Section  13259.6,  referred  to  in  paragraph  Number  (2)  of 
your  letter  reads  as  follows: 

"It  shall  be  the  duty  of  the  coroner  in 
counties  of  the  third  class  to  charge  and 
collect  in  all  Instances  every  fee  accruing 
to  his  office  by  law;  except  such  fees  as  are 
chargeable  to  the  county  and  such  coroner  shall, 
at  the  end  of  each  month,  file  with  the  county 
court  a report  of  all  fees  charged  and  collected 
during  said  month,  stating  on  what  account  said 
fees  were  charged  and  collected,  together  with 
the  names  of  persons  paying  or  who  are  liable 
for  the  same,  which  report  shall  be  verified 
by  the  affidavit  of  said  coroner.  It  shall  be 
the  duty  of  said  coroner,  upon  the  filing  of 
such  report,  to  forthwith  pay  over  to  the 
county  treasury  all  fees  required  to  be 
shown  in  said  monthly  report,  taking  a du- 
plicate receipt  therefor,  one  of  which  shall  be 
filed  in  his  office  and  one  in  the  office  of 
the  clerk  of  the  circuit  court,  and  every  such 
coroner  shall  be  liable  on  his  official  bond 
for  all  such  fees  collected  and  not  accounted 
for  by  him  and  paid  by  him  to  the  county  treasury." 

Under  the  provisions  of  Section  13259.4,  supra,  "The  coroner 
in  all  counties  of  the  third  class  shall  receive  for  his  services 
annually,  payable  out  of  the  county  treasury  in  equal  monthly  in- 
stallments the  following:  * * *"  it  is  noted  that  amounts  to  be 
paid  vary  according  to  the  population  of  such  county,  and  ranges 
from  $120.00  in  those  counties  having  a population  of  10,000,  to 
$600.00  in  other  counties  having  a population  of  more  than  30,000 
inhabitants. 

It  appears  that  Harrison  County  is  a county  of  the  third  class 
and  according  to  the  last  decennial  census  report  contained  16,525 
inhabitants.  Under  the  provisions  of  Section  13259.4,  supra,  the 
coroner  of  your  county  would  be  entitled  to  an  annual  salary  of 
$240.00  to  be  paid  to  him  out  of  the  county  treasury  in  equal 
monthly  Installments  in  the  sum  of  $20.00  each. 

Section  13259.5  Mo.  R.S.A.  1939#  provides  that  the  coroner  shall 
under  the  circumstances  referred  to  in  said  section  be  entitled  to 
mileage  and  reads  as  follows: 

"The  county  court  shall  allow  the  coroner, 
payable  at  the  end  of  each  month  out  of 
the  county  treasury,  five  cents  per  mile 
for  each  mile  actually  and  necessarily 
travelled  in  the  performance  of  his  of- 
ficial duties." 
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We  are  unable  to  find  any  statute  or  oourt  decisions  in 
Missouri,  defining  the  term  "mileage"  and  since  we  find  it 
necessary  to  define  such  term  and  the  use  of  same  in  the  dis- 
cussion of  the  facts  before  us,  we  turn  to  the  court  decisions 
outside  of  Missouri  for  a good  definition  of  said  term. 

In  the  case  of  Richardson  vs.  State,  66  Ohio  St.  108,  the 
court  said: 

"'Mileage'  is  defined  in  the  Century  Dictionary 
as  payment  allowed  to  a public  functionary  for 
the  expenses  of  travel  in  the  discharge  of  his 
duties,  according  to  the  number  of  miles  passed 
over.  The  same  definition  substantially  is 
found  in  Bouvier's  and  other  law  dictionaries." 

In  the  case  of  Caswell  vs.  New  York  Cent.  R.  Co.,  248  N.W. 
64l,  l.c.  642,  the  court  said: 

"'Mileage'  is  a well-established  method  widely 
used  in  public  and  private  business  of  re- 
imbursing an  officer  or  employee  for  the  ex- 
pense neoessarlly  sustained  by  him  in  traveling 
to  perform  his  duties.  'Mileage'  is  merely  a 
substitute  for  actual  expenses,  and  theoretically 
covers  only  the  cost  of  transportation  * * #" 

Again,  in  the  case  of  United  States  vs.  Smith  (1895)  158  U.S. 
346,  l.c.  349»  350,  the  court  said: 

"1.  The  first  item  relates  to  the  allowance  of 
the  claim  for  mileage.  While  an  allowance  for 
travel  fees  or  mileage  is,  by  section  823,  in- 
cluded in  the  fee  bill,  we  think  it  was  not  in- 
tended as  a compensation  to  a district  attorney 
for  services  performed,  but  rather  as  a re- 
imbursement for  expenses  incurred,  or  presumed 
to  be  incurred,  in  travelling  from  his  residence 
to  the  place  of  holding  court,  or  to  the  of floe 
of  the  Judge  or  commissioner.  * * * And  while, 
in  some  cases,  it  may  operate  as  a compensation, 
it  is  not  so  Intended,  and  is  not  a fee,  oharge, 
or  emolument  of  his  office  within  the  meaning  of 
section  334.  It  is  much  like  the  arbitrary  al- 
lowance for  the  attendance  of  witnesses  and 
Jurors,  which  may  or  may  not  be  sufficient  to 
pay  their  actual  expenses,  depending  altogether 
upon  the  style  in  whioh  they  ohoose  to  live." 

Mileage  wee  defined  as  follows  in  40  Corpus  Juris,  page  6585 
Note  30(a): 
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"Mileage  ...  la  a recompense  to  the  sheriff 
for  the  expense  and  labor  of  the  travel  which 
he  has  to  perform  in  Berving  the  process  of 
the  court.  It  oan  hardly  perhaps  be  called  a 
fee;  it  seems  rather  an  equivalent  or  re- 
imbursement for  toil  or  travel  actually  under- 
gone." 

In  the  foregoing  definitions  of  the  term  "mileage"  it  is 
noted  that  where  "mileage”  is  paid  to  a public  official  by  the 
proper  governmental  authority  responsible  for  such  payment,  that 
such  mileage  is  not  considered  as  a part  of  the  compensation  paid 
for  services  rendered,  but  rather  mileage  fees  are  treated  as  re- 
imbursement paid  the  officer  for  funds  he  has  found  it  necessary 
to  expend  for  travelling  expenses  incidental  to  the  performance 
of  his  official  duties. 

In  connection  with  the  discussion  of  the  definition  of 
"mileage”  we  desire  to  call  further  attention  to  the  sections 
quoted  above.  We  note  that  Section  13259*5  or  the  "mileage  section" 
is  separate  from  and  immediately  follows  Section  13259.4,  or  the 
"salary  seotion."  We  therefore  conclude  that  it  was  the  intention 
of  the  legislature  in  the  enactment  of  these  laws  that  the  coroner 
should  receive  mileage  fees  at  the  rate  of  five  cents  per  mile  for 
each  mile  actually  and  necessarily  travelled  while  engaged  in  the 
performance  of  his  official  duties  and  that  such  mileage  fees  were 
to  be  in  addition  to  his  annual  salary  and  that  such  fees  are  not 
to  be  considered  as  a part  of  the  annual  compensation  for  services 
rendered  but  as  a reimbursement  for  travelling  expenses  borne  by 
him. 


Section  13259.6  relating  to  the  collection  and  disposition  of 
coroner's  fees  reads  as  follows: 

"It  shall  be  the  duty  of  the  coroner  in  counties 
of  the  third  class  to  charge  and  collect  in  all 
instances  every  fee  accruing  to  his  office  by 
law;  except  such  fees  as  are  chargeable  to  the 
county  and  such  coroner  shall,  at  the  end  of 
each  month,  file  with  the  county  court  a report  of 
all  fees  charged  and  collected  during  said  month, 
stating  on  what  account  said  fees  were  charged 
and  collected,  together  with  the  names  of  persons 
paying  or  who  are  liable  for  the  same,  which 
report  shall  be  verified  by  the  affidavit  of  said 
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coroner.  It  shall  be  the  duty  of  said 
ooroner,  upon  the  filing  of  such  report, 
to  forthwith  pay  over  to  the  county 
treasury  all  fees  required  to  be  shown 
In  said  monthly  report,  taking  a duplicate 
receipt  therefor,  one  of  whloh  shall  be 
filed  In  his  office  and  one  In  the  office 
of  the  clerk  of  the  circuit  court,  and 
every  such  coroner  shall  be  liable  on  his 
offlolal  bond  for  all  such  fees  collected  and 
not  accounted  for  by  him  and  paid  by  him  to 
the  county  treasury." 

We  feel  that  within  the  meaning  of  this  section  It  Is  quite 
obviously  the  duty  of  the  coroner  of  a third  class  county  to 
charge  and  oollect  every  fee  allowed  by  law  to  be  charged  and 
collected  for  by  such  coroner.  Only  fees  chargeable  to  his 
county  are  excepted.  None  of  the  fees  so  collected  belong  to 
or  may  be  retained  by  the  coroner  but  It  Is  his  further  duty  to 
file  a monthly  report  of  fees  collected  and  to  pay  over  all  such 
fees  to  the  county  treasurer.  The  detailed  procedure  for  the  filing 
of  the  report  and  the  payment  of  the  fees  Is  provided  In  above 
section  and  it  is  further  noted  that  for  a failure  to  perform  the 
duties  mentioned,  the  ooroner  shall  be  liable  on  his  official  bond. 

We  therefore  submit  that  In  answer  to  your  Inquiries: 

(1)  That  a ooroner  of  a third  olass  oounty  is  entitled  to 
receive  only  that  compensation  for  his  services  provided  by  Section 
13259. 4,  supra.  That  Harrison  County,  according  to  the  last 
decennial  census  report  has  a population  of  16525  snd  the  ooroner 
of  said  county  is  entitled  to  reoelve  the  sum  of  $240.00  annually 
as  payment  in  full  for  services  rendered,  and  that  said  sum 

shall  be  paid  to  him  in  twelve  monthly  installments  of  $20.00 
each.  That  In  addition  to  said  annual  salary  suoh  coroner  is,  under 
the  provisions  of  Section  13259.5#  entitled  to  receive  travelling 
expenses  at  the  rate  of  five  cents  per  mile  for  each  mile  actually 
and  necessarily  travelled  by  him  in  the  performance  of  his  official 
duties.  That  the  ooroner  of  a third  olass  oounty  Is  not  entitled 
to  reoelve  any  other  compensation  or  expenses  than  that  mentioned 
in  the  preceding  paragraph. 

(2)  That  under  the  provisions  of  13259.6,  supra,  it  Is  the 
duty  of  a ooroner  of  a third  olass  oounty  to  charge,  oollect,  and 
report  every  fee  accruing  to  his  office  that  may  be  legally  charged 
and  collected  for  by  him,  except  those  fees  chargeable  to  his  county. 
That  none  of  said  fees  collected  may  be  retained  by  the  coroner  as 
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his  own,  there  being  no  section  of  the  statutes  which  would  authorize 
such  action  but  all  such  fees  must  be  paid  Into  the  county  treasury 
by  him. 


CONCLUSION 

(1)  It  Is  therefore  the  opinion  of  this  department  that  a 
coroner  of  a third  class  county  shall  receive  for  his  services 
annually  such  sum  as  may  be  due  him  under  the  provisions  of  Section 
13259. Mo.  R.S.A.  1939,  and  that  In  addition  thereto  he  shall  also 
receive  travelling  expenses  at  the  rate  of  five  cents  per  mile  for 
eaoh  mile  actually  and  necessarily  travelled  in  the  performance  of 
his  official  duties  as  provided  by  Section  13259.5,  Mo.  R.S.A.  1939. 

(2)  It  Is  the  further  opinion  of  this  department  that  a 
coroner  of  a third  class  county  Is  not  entitled  to  any  other  re- 
muneration than  the  salary  and  mileage  noted  above,  and  that  It 
Is  the  duty  of  such  coroner  to  charge,  collect,  report  and  to  pay 
over  all  fees  so  collected  to  the  county  treasurer  of  his  county 
except  suoh  fees  that  are  chargeable  to  said  county.  That  the 
coroner  may  not  retain  as  his  own  any  of  the  fees  so  collected 
but  must  pay  them  into  the  oounty  treasury,  and  for  a failure  to 
duly  account  for  and  pay  over  said  fees  said  coroner  will  be  liable 
on  his  official  bond. 


Respectfully  submitted. 


PAUL  N.  CHITWOOD, 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYESR 

Attorney  General 


DIVISION  OP  HEALTH: 
FUNDS:  VITAL  STATISTICS: 


All  funds  received  by  the  Division  of 
Health  must  be  deposited  in  the  state 
treasury* 


March  29#  19^° 


Honorable  Samuel  Marsh 

Director,  Department  of  Public  ^ 

Health  and  Welfare  x ^ 

Jefferson  City,  Missouri  \/ 


Dear  sir: 


x«  : 

We  received  a request  from  you  for  an  opinion  from  this 
department  upon  the  following  statement  of  facts: 


"During  the  interval  between  the  death 
of  Dr*  Adams  and  the  appointment  of  a 
new  division  director  for  the  Division 
of  Health,  I assumed  direct  supervision 
over  the  Division  of  Health* 

" One  of  the  items  that  came  to  ay  notice 
was  that  for  many  years  the  Directors  of 
the  Division  of  Health  have  entered  into 
contracts  on  an  individual  basis  with  the 
National  Office  of  Vital  Statistics  of 
the  United  States  Public  Health  Service 
of  the  Federal  Security  Agency  in 
Washington,  D.C,  to  furnish  certain  data 
from  the  records  of  the  Bureau  of  Vital 
Statistics  of  the  State  Division  of  Health.- 


"Under  these  contracts  the  funds  received  for 
th&t  service  ware  deposited  in  a checking  account 
in  the  Central  Missouri  Trust  Company  in  the 
individual  name  of  the  division  director,  and 
out  of  that  fund  the  division  director  paid 
the  salaries  of  certain  employees  who  were 
engaged  by  the  Division  Director  to  do  the 
necessary  work  to  fulfill  the  contract  with 
the  Federal  Agency. 

" when  this  contract  o&me  up  for  renewal  Br*? 

Adams,  the  then  Director  of  the  Division  of 
Health,  signed  the  contract  as  follows: 


“However  h©  continued,  to 
In  %$»  cental  msmmi  Trust 
the  mmm  of  the  account  «**  el  . 

H.M.  Mi  Agent#  to  Missouri  "division  of 
q*  p*  Adams#  ?!*».#  Mreeber*  Start 
continued  to  .gwy  the  a&X&riea  of  ties 
mos  who  were  doling  the  work  out  of 
this  aooount#  but  these  particular  ftsploj 
were  newer  brought  under  the  State  Merit 


wt  would  like  your  op 
funds  should  be  handled* 


II. 

The  Constitution  of  I9i|&#  Article  III#  Section  3&  provides# 
la  pert#  as  follows* 

“All  revenue  collected  and  taooey  received 
by  the  abate  shall  go  into  the  treasury 
and  the  general  assembly  ahull  have  no 
power  to  divert  the  mum  m to  permit 
the  withdrawal  ©f  mmy  fro®  the  treasury 
e&eent  in  pnratiu&ce  of  appropriations 
made  by  law*  All  appropriations  of  monmv 
hf  successive  ^sacral  assemblies  shall  be 
sad©  in  the  following  orders'’ 

# C # . # # © # « # 


yi$©  constitution  of  IIMm*  Article  If#  dectioa  33#  provides 
fcllowsi-  ■ 

“Ic  money  shall  be  withdrawn  from  the  state 
treasury  ©sseepb.  by  warrant  drawn.  In  accordance 
with  an  appropriation  made  by  law#  nor  shall 
aay  obligation  for  the  payout  of  im mi?  b# 
incurred  unices  the  comptroller  cortlfies 
it  for  payment  and  the  state  auditor  certifies 
that  the  expenditure  1®  within  «he  purpose  of 
the  appropriation  and  that  there  la  in  tbs 
appropriation  an  ujae&eunbored  balune©  sufficient 
to  pay  It.  At  the  time  of  Issuance  each  such 
certification  shall  be  entered  on  the  general 


accounting  k©oJfc«  a*  m encumbrance  on  the 
&t}rw&&&i&  tion  • §®  appr  opr  1# t Ion  shall  confer 

authority  to  incur  m ebli a»ti«n  «ftw  «** 
fcei^Ihabion  or  the  fiscal  period  to 
relates,  and  ©wry  appropriation  shall 
six  months  after  the  end  of  the  period  for 
which  a&de*** 


Section  22  of  Article  IV,  Constitution  1945* 

■ ' • ■•-'■'  i.  » r;  _ -_^-  -a.,  n ^ .jl  — . 

.ft 


all  canape  licenses  end  foes  payable  to  the  state  shall  tee 
by  the  Division  of  Collection  of  the  Department  of  fi©  venue. 


Seat! on  9759*2®  s,i,, 

ns  foil 


Section  20, 


«Xt  ©hull  te&  the  duty  of  the  division  of  health 
to  have  aharfe  of  the  state  system  of  registration 
of  births  and  deaths;  to  prepare  the  necessary 
mot hods,  ferns  and  blanks  for  obtaining  and 
preserving  such  records*  and  to  insure  the 
faithful  registration  of  the  a mm  In  the  regis- 
tration districts  and  in  the  central  bureau 
of  vital  etaiistlee  at  the  capital  of  the  state# 

Tm  ©aid  division  shall  be  charged  with  the 
uniform  and  thorough  enforeeawmt  of  the  mm 
l«tw  throughout  the  state  and  shall,  fro®  tim®. 
to  time,  pNssnlgate  any  additional  forme 
ana  amendment*  that  »|  be  necessary  for  this 
purpose*  suitable  provision  shall  b©  mad®. 

Including  fireproof  vaults  and  filing  cam* 
for  the  permanent  and  safe  pr© aerva fc  ion  of  all 
official  records  and  other  matters  portaiming 
to  vital  etatl sties  for  which  the  bureau  of 
vital  statistics  may  he  responsible.** 

Section  9t$jUlS|  H,  S>,4,,  haws  19V?#  Vol.  2#  page  2 j?,  hoc t ion 
19,  provides  that  the  fees  charged  by  the  state  registrar  for 
b^*’jfefefdr,  death  eertifieitos  shall  be  paid  by  the  applicant  to  the 
State  DepaapHteent  of  si©  venue. 


Xh®  Supreme  Court  in  th®  ©as®  of  MOoT®  v*  Brown,*  359  do,  255, 
155  h.b. (2d)  657,  held  that  section  43  of  Article  IV  of  the 
Constitution  of  18?5  requires  that  ail  revenue  collected  and 
moneys  received  by  the  state  from  any  source  whatsoever  shell  go 
labothb  treasury  and  the  tiener&X  Assembly  shall  have  m power 
to  divert  the  smm,  or  to  permit  money  to  be  drawn  from  % he 
treasury  except  in  pursuance  of  regular  appropriations  made  by 


1?ii©  Supreme  Court  of  11  a sour  1 in  Ho*®#  11  v*  Division  of 
Employment  Security,  215  S*M2d)  W>  ^«Hy  considered  th© 
provisions  of  the  constitution  of  194-5  ♦ In  this  case  they 
held  that  the  word  revenue  means  the  annual  and  current 
income  of  the  state,  however,  derived,  which  Is  subject  to 
appropriations  for  general  public  uses* 


# #fhe  ajanusl  and  current  income  of 
the  state,  however  derived,  which  ia  sub- 
ject to  appropriation  for  general  public 
uses*-  This  excludes  such  income  as  the 
Constitution,  or  any  perraonent  existing 
law,  ssay  specifically  devote  to  a special 
purpose#  in  contradistinction  to  a general 
public  use,  or  which  is  not  required  to  be 
paid  into  the  state  revenue  fund  but  into 
a special  fund*  « e e® 

Section  9735a  E*  S*  Mo*  1939*  provides  as  follows: 

“The  State  Board  of  Health  is  hereby 
directed  to  comply  with  the  provisions 
of  any  act  of  Congress  providing 
for  the  distribution  and  expenditure  of 
funds  of  the  bn i ted  States  appropriated  fey 
Congress  for  Health  purposes  and  to  comply 
with  any  of  the  rules  or  conditions  made  by  the 
United  States  Public  Health  Service,  The 
Children* a Bureau  or  any  other  Federal  Agency 
in  regard  to  health  funds  distributed  to  the 
states,  and  to  comply  with  any  of  the  rule© 
and  condition©  made  by  said  services  or 
bureaus  or  other  branches  of  the  United 
States  Government  acting  under  the  pro- 
visions of  the  Federal  law  in  order  to 
secure  for  the  State  of  Missouri  funds  allotted 
to  this  state  by  the  United  States  Government 
or  health  purposes  under  the  provisions  of 
such  acts  of  Congress,  relating  to  healths  said 
fluids  shall  be  received  by  the  Stab©  Treasurer 
and  deposited  In  separate  fund®  to  fee  known  a® 
the  United  States  Public  Health  Title  VI  fund, 
the  Venereal  Disease  Control  fund,  the  Children*® 


and  my  othur  fund  <aj> 

. by  a Pedaral  kmmf  Tor 
St&fca  Board  of  Health  fw  p~ 
psrpose^f  and  to 


©Motive  offloar#  of  tst»»  State  Board  of 
i$©alth  on  a warrant  of  the  St***  Auditor* 

\ Said  funds  bote  allotted  to  tfe»  Stsfeo 
' Jftticwft  for  health  pnrpoeM  by  the 
Federal  Government  the  ftmmmX  A 
shall  o^roFriefe#  the  ««*»  to  t$w 
tho  -State  Board  of  Health*  under  i 
lu*ovl  alerts  as  are  set  oat  for  the 
rece&fctdnb  *®&  dee  of  funds  bf  fcht« — — — 

“ “ Lew  ifet  B*  3?0f  see*  1*° 


, — in  fore©  at  the  tlm  of  the  Mfelat 

®onk?m%$  to  which  you  refer  in  p gbp* 
&eott<m  b&@  been  repealed  by  Sanete  s©¥i|l,on  fill  $&V  * * 

#?t4  ia  Hoa  thereof  aoetion  3 at  pftft  W ^ *“$>»/*** 

aabotltwtod  tliorefor  In.  tt»  ro^rieim  law*  fhl®  revised  er 
in  not-  a©  breed  &»  Boot  I «a 

Soot  ion  6# 060  of  H«B*  So#  2?  of  «a#  6jjth  General  Ass* 


MIs  order  to  secure  to  — - 

£ xsnA*  allotted  or  available#  the  SSreefcor 
Of  ttMk  Division  of  Health#  the  State 
dos^troller#  end  the  State  iy#«surer* . 
r ■©  upoo 1 1 ve  ly  # ^ as*#  harefey  author  Isod^orra^ 

dispense  ms  ftlletsseale#  adwa&oe&eftts# 
grants*  or  waWPset i-onm  of  federal  Ittili} 
a©  United  states  PufeU©  ftaaUfe  3orvi.ee  fltle 
VI  funds#  Venereal  Disease  Central  Pua&*§ 
Children *s  Bureau  title  V#  Part  1,  funds 
or  way  other  federal  talth  funds 

miwiftflos*  *f*et  to.  eosmls?  ulth  tlio 

ti  con«mofr  or  with  «y 
or  eomlSMen  of  ony  uftsney  of  the 


LtOd  StO-tOS 


of  ftdor&l  X&w 


under  the  pi*.  - -, .,. 

if  for  the  allotment 
imU  funds  f iM  staid  any  snob 
re.^ulafeloa  or  condition  mmlx*®  the 

..  ^ O.  .Jt-  * . A , ....  jl.  1L.  =—  -A*  ■te4#i»fc-»«r. *V. 


mob  funds  in  the  ** 


« fond  or  with  Urn  Division,  of  talth* 

State  CtMpterollar  or  ’fru-s surer#  a#  trust#©# 
then,  the  said  Division  of  health#'  State 
comptroller  and  frmimror  ere  hereby 


and  dilated  to  receive#  deposit  and  expend 
such  funds  Sm  the  w*w»v  required  fey  such 
act*  rule*  reflation  or  condition,  and  all 
such  funds  m deposited  shell  stand  and  are 
hereby  epprcprlated  to  said  I3|vi»l<m  of 
Health*  State  aoa|fe>-cXler  and  Treasurer  to  he 
applied  to  the  maimer  and  for  the  purposes  cot 
forth  in  such  act*  rule*  re®alfctie»  or  condition* 

»hen  required  by  such  act*  rule*  regulation 
or  coadl  felon*  the  ate  fee  Auditor  Is  hereby 
authorised  end  directed  to  audit  and  la  sue 
warrants  for*  the  State  Treasurer  is  hereby 
authorised  and.  directed  to  receive*  deposit 
and  handle*  m trustee  or  otherwise*  any  such 
fends  end  to  pay  out  saw©#  all  in  the  manner 
required  by  such  set*  rule*  regulation  or 
condition!  and  for  such  purposes  there  is 
hereby  appropriated  all  gush  federal  funds 
so  deposited  In  the  State  treasury  for  th© 
biemial  period  beginning  July  1*  191*9#  ted 
ending.  Juno  3®*  1951#  the  amount  hereby 
appropriated*  feeing  itt  addition  to  all  other 
appropriations  made  by  this  act.** 

Section  6*06 0 of  R*B*  27*  quoted  oa  pegs  £ of  this  opinion, 
provides  that  alietesa&s*  advenes^sents*  grants  or  contributloa® 
of  federal  funds  st«i sd  appropriated  to  th©  Division  of  Health* 
if  this  provision  of  an  appr^riatim  Act  oero  to  be  hold  valid 
the  moneys  Involved  under  tbb  attached  contrast  still  would  not 
be  allotments#  advanoenentOf  ©mats  or  contributions  of  federal 
funds  bosses©  the  aoaoy  is  paid  for  services  rendered*  and 
therefor#  the  section  or  statute  cannot  be  construed  to  apply* 
Section  9735a*  quoted  above  in  this  opinion*  would  not  apply 
for  the  oano  reason*  end  also  would  not  apply  because  it  will 
be  repealed  effective  April  14*  195>G#  The  attached  contrast* 
in  our  opinion#  provides  that  in  return  I' or  so  i matx  money  per 
immo#  to  be  paid  by  the  federal  government#  the  .Missouri  division 
of  Health  agrees  to  'gmtmm  certain  services  m that  this 
contract  is  no  different  from  any  other  contract  that  tljs 
©f  Missouri  might  enter  Into  with  the  federal  government  or 
individual*  Tm  money  paid  for  this  service  cannot  bo 
to  bo  a special  fund,  allotted  dr  allocated  to  Missouri  and 
Division  of  Health  by  the  federal  government* 

But  it  is  clear  to  us  that  under  th®  constitutional  pro- 
vision cited  above*  it  Is  the  duty  of  th©  Mvlsion  of  Health  to 
pay  to  tbs  treasury  of  the  state  of  Missouri  the  mnwy 
h&m  the  United 


States  Public  Health 


Hon.  Marsh 

in  connection  with  this  attached  contract* 

The  responsibility  to  see  that  this  parent  ia  made  rests 
upon  you  and  the  Dire?© tor  of  the  Division  of  Health* 


CCmcLUSlOH 


It  la  the  conclusion  of  this  department  that  all  monies 
received  from  the  United  States  Public  Health  Service  for  data 
and  Information  furnished  to  said  federal  government  agency 
from  the  records  of  the  Bureau  of'  Vital  statistics  of  the 
Division  of  Health  ia  accordance  with  the  tents  of  the 
attached  contract  shall  be  deposited  in  the  state  treasury 
and  that  said  monies  are  not  appropriated  by  any  existing  law* 


Respectfully  submitted# 


BTItPHir  J*  1ILLKTT 

APPHOVMH  Assistant  Attorney  General 


&V  YA’ffiSST 

Attorney  General 
SJMmw 
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Federal  security  Agency 

U«  S.  PUBLIC  HEALTH  SERVICE 
National  Office  of  Vital  Statistics 


Contract  No.  lj»0QQ5 
Pate  July  1,  19ii9 


CONTRACT  FOR  MICROFILM 


For  and  in  consideration  of  the  payment  of  three  cents 
(f0«03)  for  a ooxaplete  positive  microfilm  copy  of  each  birth, 
death,  and  stillbirth  certificate  furnlahod  during  the  current 
fiscal  year,  in  accordance  with  U*3*  Public  Health  Service 
specif icatlona  as  issued  annually,  the  undersigned  bidder  offers 
and  agrees  to  furnish  to  the  United  States  Government,  as 
represented  by  the  U*  S.  Public  Health  Service,  positive  micro- 
film copies  of  certificates  of  births,  deaths  and  stillbirths  which 
will  have  occurred  on  or  after  January  1,  1946,  in  the  State 
of  Missouri  , 


It  Is  understood  that  this  agreement  does  not  cover  copies 
of  certificates  for  which  payment  has  been  made;  that  the  Govern- 
ment, upon  30  days*  advance  notice  to  the  contractor,  may  renew 
the  contract  from  fiscal  year  to  fiscal  year  for  a period  not  to 
exceed  five  (£)  years  under  the  terms  and  conditions  herein 
specified!  that  the  contract  my  b©  terminated  at  any  time  by 
either  party  upon  10  days*  notie©,  that  no  Member  of  or  Delegate 
to  Congress,  or  Resident  Commissioner,  shall  be  admitted  to  any 
share  or  part  of  this  contract  or  to  any  benefit  that  may  arise 
therefrom  unless  it  is  mad©  with  a corporation  for  its  general 
benefit}  and  that  the  contractor  and  any  subcontractor  shall  not 
discriminate  against  any  worker  because  of  race,  creed,  color, 
or  nationalo origin. 

Other  exceptions  and  provisions j The  undersigned  bidder 
agrees  to  furnish  positive  microfilm  copies  of  certl'f  i'ca'to'o  of 
b'irtKs", ''  deaths  and  stillbirths  occurring  in  for  Which  payment 

has  not  been  made,  " " ' ~ 1 1 " ’ ' 

~rr  ' “ ' ' ■"iri"  " " " ' 1 "''  atate  'Off  ico  feldg. 

Bidder;  Missouri  Division  of  Health,  Address  1 Jefferson  City,  Mo» 
(hamb  of  state  agency) 

By:  as  C.  F.  Adams,  M.D.  Acting  Director  Division  of  Health 

^:’"X3amst  


rargim?  w iwTmrmrmzm 

PUBLIC  HEALTH  SERVICE  Date  3uly  1,  19^-9 

By  E.  M.  Harvey  , Acting  Chief,  Office  of  Purchase  and  Suonly 

' Tlfa^TanTTltlc^^  


COPY 

* 


DIVISION  OF  WELFARE: 

AID  TO  DEPENDENT  CHILDREN: 


SEE  LETTER  ATTACHED  MODIFYING  / 
OPINION  AS  RELATING  TO  DEPT. 
PUBLIC  HEALTH  AND  WELFARE 
DIRECTOR  ON  APPEAL. 


Honorable  Samuel  Marsh 
Director,  Department  of 
Public  Health  and  Welfare 
Jefferson  City,  Missouri 


Division  of  Welfare  shall  not  accept  any 
statements  or  certificates  from  physicians, 
clinics  or  other  authorities  as  to  the 
physical  or  mental  incapacity  of  the  parent 
unless  such  authorities  have  been  designated 
by  the  Division  of  Welfare  to  examine  the 
parent.  Their  statements  or  certificates 
of  unauthorized  examinations  of  a parent 
cannot  be  considered  upon  appeal. 


FILED 

Si 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  request  for  an 
official  opinion  on  the  following  questions: 

"Section  of  the  Missouri  Revised  Statutes 
Annotated  provides  as  follows: 

'Section  9 408.  Aid  to  dependent  children  shall 
be  granted  to  a parent  or  other  relative  as 
herein  specified  for  the  benefit  of  any  child 
who"  * * *(2)  has  been  deprived  of  parental 
support  or  care  by  reason  of  the  death, 
continued  absence  from  the  home,  or  physical 
or  mental  incapacity  of  a parent  * * * and 
provided  further  that  when  benefits  are  claimed 
on  the  basis  of  physical  or  mental  incapacity 
of  a parent,  the  probable  duration  of  the 
physical  or  mental  incapacity  must  be  three 
months  or  more  and  if  the  incapacity  is  not 
obvious,  such  incapacity  shall  be  certified 
to  by  a competent  and  appropriate  authority 
designated  by  the  Division  of  Welfare. 

Benefits  may  be  granted  and  continued  for  this 
reason  only  while  it  is  the  Judgment  of  the 
Division  of  Welfare  that  a physical  or  mental 
defect,  illness  or  disability  exists  which 
prevents  the  parent  from  performing  any 
substantially  gainful  activity.' 

"In  determining  physical  and  mental  incapacity  of  a 
parent,  when  the  incapacity  is  not  obvious,  it  has 
been  the  policy  of  the  Division  of  Welfare  to  designate 


Hon.  Samuel  Marsh 

certain  examining  doctors,  clinics,  hospitals 
or  other  medical  institutions  and  to  require 
of  them  written  reports  of  their  diagnosis . 

"Section  9^11  of  the  Missouri  Revised  Statutes, 

Annotated,  provides  in  effect  that  if  the  claimant 
is  not  satisfied  with  the  decision  of  the  Division 
of  Welfare  he  or  she  may  appeal  to  the  State 
Commission,  and  your  office  has  ruled  in  an  opinion 
dated  May  20,  19^7 , ‘that  appeals  granted  under 
Section  Revised  Statutes  of  Missouri,  1939 > 
should  be  made  to  the  Director  of  the  Department 
of  Public  Health  and  Welfare  and  that  officer  shall 
render  judgment  on  said  appeal  in  conformity  with 
Section  9^11,  supra.'  Said  Section  9^H  provides 
among  other  things  as  follows: 

'The  State  Director  of  Public  Health  and  Welfare 
upon  receipt  of  such  appeal  shall  give  the 
applicant  reasonable  notice  of,  and  opportunity 
for  a fair  and  speedy  hearing  in  the  county  of 
the  residence  of  the  applicant.  Every  applicant 
on  appeal  to  the  Director  of  Public  Health  and 
Welfare  shall  be  entitled  to  be  present,  in 
person  and  by  attorney,  at  the  hearing,  and 
shall  be  entitled  to  introduce  into  the  record 
at  the  hearing  any  and  all  evidence,  by  witnesses 
or  otherwise,  pertinent  to  such  applicant's 
eligibility  an  defined  under  the  provision  of 
Section  208 .2(9^07)  and  9^6  Revised  Statutes, 
Missouri,  1939 > and  all  such  evidence  shall  be 
taken  down,  preserved  and  shall  become  a part 
of  the  applicant's  record  in  said  case,  and 
upon  the  record  so  made  the  Director  of  Public 
Health  and  Welfare  shall  determine  all  questions 
presented  by  the  appeal.'  (Underlining  ours) 

"Section  9^6  of  the  Missouri  Statutes  Annotated  provides 
among  other  things  as  follows: 

'In  determining  the  eligibility  of  an  applicant  for 
public  assistance  under  this  lav,  it  shall  be  the 
duty  of  the  Commission  (Director  of  Department)  to 
consider  and  take  into  account  all  facts  and  circum- 
stances surrounding  the  applicant,  including  his 
earning  capacity,  income  and  resources,  from  what- 
ever source  received,  and  if  from  all  the  facts 
and  circumstances  the  applicant  is  not  found  to 
be  in  need,  assistance  shall  be  denied.' 

(Parenthesis  ours)  (Underlining  ours) 
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Hon*  Samuel  Marsh 


"In  determining  eligibility  by  the  Division 
of  V/olTare  some  applicants  have  objected  to 
boing  ox&mined  by  other  than  their  family 
physicians*  or  physicians  in  their  locality 
thut  they  know*  and  wo  would  appreciate 
receiving  an  opinion  from  you  an  the  following 
questions: 

•(1)  Should  the  Division  of  Welfare  accept 
any  certification  of  medical  or  mental 
examination  from  a doctor  or  medical  institu- 
tion other  than  designated  by  the  Division  of 
Welfare? 

r(2)  If  the  Division  of  Welfare  accepts 
reports  from  examining  doctors  other  than 
designated  by  the  Division  of  Welfare, 
what  weight,  if  any*  should  the  Division 
give  their  certification  if  such  certifi- 
cation conflicts  with  the  report -sub- 
mitted by  the  examining  authority  designated 
by  the  Division  of  Welfare? 

"If  your  answer  should  be  in  the  negative  on  Question  (1) 
above,  then  when  the  claimant  appeals  from  the  Division 
of  Welfare  to  the  Director  of  the  Department  of  ublic 
Health  and  Welfare  can  the  Director  of  the  Department 
consider  testimony  or  written  statements  of  physicians, 
clinic  or  hospital  authorities,  other  than  those  designated 
by  the  Division  of  Welfare,  as  to  the  physical  or  mental 
incapacity  of  tho  claimant  under  the  law  as  set  out  in 
Section  9d.ll,  Section  9I4-O6  and  Section  94°8." 


II. 

Section  9I4.OQ,  R.S.A.,Laws  19lj.9,  page S.B.  No.  68,  provides 

as  follows: 

"Section  9^.08.  Aid  to  dependent  children  shall 
be  granted  to  a parent  or  othor  relative  as  hero- 
in specified  for  the  benefit  of  any  child  who: 

"(1)  Is  under  the  age  of  fourteen  years;  pro- 
vided, however,  that  aid  to  dependent  children 
shall  be  granted  to  children  betwoon  the  ages 
of  fourteon  and  sixteen  years,  if  the  child  with 
respeot  to  which  aid  i3  granted  is  regularly 
attending  some  day  school;  and  provided,  further, 
that  aid  to  dependent  children  shall  be  granted 
with  respect  to  children  under  the  age  of  six- 
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I!on.  Samuel  Marsh 


teen  years  who  otherwise  qualify  to  receive 
such  aid  under  the  provisions  of  this  Section, 
even  though  said  child  is  not  attending  some 
day  school,  if  such  child  is  either  physically 
or  mentally  incapable  of  attending  school; 

"(2)  lias  been  deprived  of  parental  support 
or  care  by  reason  of  the  death,  continued  ab- 
sence from  the  home,  or  physical  or  mental  in- 
capacity of  a parent,  and  who  is  living  with 
father,  mother,  grandfather,  grandmother,  brother, 
sister,  stepfather,  stepmother,  stepbrother,  step- 
sister, uncle  or  aunt,  in  a place  of  residence  main- 
tained by  one  or  more  of  such  relatives  as  his  or 
their  own  home  and  financial  aid  for  such  child  is 
necessary  to  save  him  from  neglect  and  to  secure 
for  him  proper  care  in  such  hone,  provided,  how- 
ever, that  when  benefits  are  claimed  on  the  basis 
of  continued  absence  from  the  homo  of  a parent 
and  such  absence  is  duo  to  divorco  or  desertion  and 
non-eupport  of  a child  by  a parent,  the  Division 
of  Welfare  shall,  as  a condition  precedent  to 
granting  of  benefits,  require  the  claimant  to 
initiate  or  prosocute  legal  proceeding  against 
the  defaulting  parent  to  secure  support  for  such 
child,  or  through  its  investigation  determine 
that  the  claimant  has  in  good  faith  informed  and 
assisted  the  proper  authorities  and  made  all 
reasonable  efforts  to  apprehend  the  parent  and 
charge  him  with  tho  support  of  said  child;  and 
provided,  further,  that  when  benofits  are  claimed 
on  the  basis  of  physical  or  mental  Incapacity  of 
a parent,  the  probabld  duration  of  the  physical 
or  mental  incapacity  must  be  three  months  or  more, 
and  if  the  incapacity  is  not  obvious,  such  incapacity 
ahall  be  certified  to  by  competent  and  appropriate 
authority  designated  by  tho  Division  of  Welfare. 
Doneflts  may  be  granted  and  continued  for  this 
reason  only  while  it  is  the  Judgment  of  the  Divi- 
sion of  Welfare  that  a physical  or  mental  defect, 
illness  or  disability  exists  which  prevents  the 
parent  from  performing  any  substantially  gainful 
activity* 

"(3)  has  resided  in  the  state  for  one  year  immed- 
iately preceding  tho  application  for  benefits,  or 
who  was  born  within  one  year  immediately  procoding 
the  application  and  whoso  mother  has  resided  in  the 
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state  for  one  year  Immediately  preceding  tho  birth. " 
(Underscoring  ours) 

Section  R*  S*  Mo.  1939#  a»  amended.  Laws  19^3#  page  950, 

Laws  19if9#  Pa  *°  0.3. ; »3.  No.  36  and  .action  91^3.1,  R«S.  Mo.  1939, 

were  . cited  in  your  letter,  and  have  been  considered  in  regard  to 
the  above  questions. 

The  court  in  the  oase  of  Hardy  v.  State  Social  Security 
Comission,  137  S.  /•  2d.  520,  l.c.  523#  said: 

"Old  age  assistance  is  a gratuity  of  the 
sovereign.  It  is  a creature  of  the  statute 
and  not  a right  tloat  a claimant  may  demand. 

The  legislature  can  grant  it  or  withhold  it 
at  will,  or  it  may  grant  it  with  such 
rooorvationa  and  under  sucu  conditions  as  it 
deems  proper.  Such  restrictions,  if  reasonable, 
are  binding  upon  the  conmlssion  and  upon  the 
courts.  Howlett  v.  State  Social  Security 
CorT-.i83ion,  3^-7  Mo.  7 31}.,  li;9  S.«i.2d.  3o6; 

Chapman  v.  State  social  Security  Commission, 

3l±7  Mo.  731}.#  '1I4.9  3.V»'.2d.  606;  Chapman  v. 

State  Social  Security  Commission,  235  Mo. 

App.  690,  ll}-7v-.W.2d.  157;  Oliver  v.  State 
Social  Security  Commission,  Ko.  App. , 181}. 

S.  W.2d.  /7l}-." 

Aid  for  dependent  children  is  also  a gratuity  of  the  state. 

The  Legislature  can  grant  it  or  withhold  it  at  will,  or  may  grant 
it  with  such  reservations  and  under  such  conditions  as  it  deems 
proper. 

Prior  to  the  amendment  of  section  9l{-03,  by  tho  Legislature  in 
1949*  the  law  did  not  provide  for  the  examination  of  the  parent 
by  competent  and  appropriate  authority  designated  by  the  Division 
of  Welfare.  The  provision  for  tho  examination  of  parents  claimed 
to  be  physically  or  mentally  incapacitated  was  enactod  by  the 
Legislature  to  provent  par  nts,  claimed  to  be  so  incapacitated, 
acquiring  favorable  medical  statements  from  friendly  physicians 
or  from  going  from  one  physician  to  another  until  they  find  one 
who  would  certify  or  testify  that  tlioy  wore  incapacitated. 

The  court  in  the  case  of  Calvin  v.  State  Social  Security 
Commission  of  Missouri,  129  B#W*2d*  1051,  l.c.  1053#  said: 

"In  construing  the  act  *we  should  consider 
the  former  state  of  the  law,  the  new  provision 
the  evil  sought  to  be  removed,  as  well  as  the 
remedy  provided,  and  so  construe  the  law  as  to 
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further  tho  remedy  and  retard  the  ovll.  Such 
is  a venerable  mile  of  construction,  none  the 
loss  alive  because  old. » Soil  v.  Condie-Bray 
Glass  & Paint  Co.  9 321  Mo.  ^2,  11  S.V/i2di<j.3| 

52." 

This  stateraent  vas  quoted  with  approval  by  the  Springfield  Court 
of  Appeals  in  the  case  of  Akers  v.  Division  of  Welfare,  and  State 
Department  of  Public  Health  and  Welfare,  22l\.  S.«.  2d.  350. 

In  the  Akers  case  cited  above,  the  court  said  that  the  Commission 
(Division  of  Welfare)  could  only  act  upon  competent  ovidence.  The 
Legislature  by  the  new  enactment  of  Section  yl±0£>  has  stated  what 
shall  be  competent  evidenco  as  to  the  incapacity  of  a parent  that 
is  not  obvious.  The  Legislature  has  said  that  the  certificate  by 
the  physician,  physicians  or  other  competent  and  appropriate  authority 
designated  by  the  Division  of  Welfare  shall  be  the  evidenoe  in 
regard  to  the  physical  or  rental  incapacity  of  a parent,  who  does  not 
have  an  obvious  infirmity.  The  Legislature  further  said  that  the 
benefits  may  be  granted  and  continued  for  this  reason  only  while 
it  is  the  Judgment  of  the  Division  of  v/elfare  that  a physical  or 
mental  difficulty,  illnoss  or  disability  exists  which  prevents  the 
parent  from  performing  any  substantially  gainful  activity. 

The  maxim  "Ibcpresslo  Unious  Est  Exclusio  Altorius"  moaning  the 
expression  of  ono  thing  is  tho  exclusion  of  another  is  discussed 
in  35  C.J.3.,  page  233>  t*nd  25  C.J.,  page  220,  and  numerous  cases 
aro  cited  therein.  This  rule  has  been  held  to  mean  that  whenever 
a statuto  limits  a thing  to  be  done  in  a particular  form,  it 
necessarily  includes  in  itself  a nogative  nanoly,  a thing  shall 
not  bo  done  otherwise.  The  Supreme  Court  in  the  caso  of  Kroger 
Grocer  and  Baking  Co.  of  City  of  St.  Louis,  106  S.V/.2d.  i>.35*  l.c. 

1*39# 

# *that  when  special  powers  are  conferred, 
or  special  methods  are  prescribed  for  the 
exercise  of  a power,  the  exercise  of  such 
power  is  within  the  maxim  exprcsslo  unlus  est 
cxcluslo  alterius,  and  'forbids  and  renders 
nugatory  the  doing  of  the  thing  specified, 
except  in  the  particular  way  pointed  out'); 

* * ■&" 

Therefore,  the  answer  to  your  first  question  would  bo  in  the 
negative. 

Since  the  answer  to  the  first  question  Is  in  the  nogative  the 
answer  to  the  second  question  is  that  the  Division  of  Welfare  should 
not  give  any  weight  to  certificates  by  physicians  who  have  not  boon 
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designated  to  examine  the  parent  who  Is  alleged  to  be  Incapacitated. 

In  answer  to  your  third  question  as  to  whether  or  not  you  should 
consider  upon  an  appeal  the  testimony  or  written  statements  of 
physicians  or  others  that  were  not  designated  by  the  Division  of 
Welfare  to  examine  the  parent  alleged  to  be  Incapacitated,  we  believe 
that  there  Is  no  conflict  betweon  the  requirements  of  Section  94-03* 
as  amended  by  the  Laws  of  194-9*  and  the  provisions  of  prior  existing 
sections  94-Oo  and  94-H*  But  if  there  is  a conflict  between  two 
statutes  dealing  with  the  same  common  subject  matter,  the  statute 
which  doals  with  it  in  a minute  and  particular  way  will  prevail  over 
ono  of  a more  general  nature j and  the  statute  which  takes  effect  at 
the  later  date  will  also  usually  prevail  (See  the  cubo  of  Vlnlng  v. 
Probst,  136  S.U.2d.  6ll,  239  Wo.  App.  l£7.)  Sec.  94.08  as  amended 
by  the  194-9  Legislature  is  a later  amendment  on  this  subjeot  than 
Sections  94-Oo  and  94-11*  Section  94-0^  definitely  states  who  shall 
examine  the  parent  claimed  to  be  incapacitated. 

"The  Legislature  is  conclusively  pre- 
sumed to  have  intended  what  it  plainly 
and  unambiguously  said  in  a statute,  and 
if  the  statute  so  written  needs  alteration, 
it  is  for  the  Legislature,  and  not  the 
courts,  to  make  it— Crevisour  v.  Hendrix, 

I38  S. Iff. 2d.  4.04.,  234-  'o.  App.  1012. 

# * it  * # # * * 

"Courts  must  confine  themselves  to  carrying 
out  the  legislative  intention  as  expressed 
in  statutes,  and  any  suggestion  for  change 
in  the  statutes  should  be  addressed  to  the 
legislature.— In  re  Church,  204-  S.W.2d.  126. 

« t*  a # « « 

"The  primary  rule  of  statutory  construction 
is  to  ascertain  lawmakers'  Intent,  from  the 
words  used  if  possible,  and  to  put  upon  the 
statutory  language,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to  promote 
its  object. 

« # « » ft  a ■»  * 

"In  determining  the  meaning  und  Intent  of  a 
statute,  it  is  proper  to  consider  purpose  for 
which  law  wa3  enacted,  cause  or  necessity 
inducing  enactment,  and  mischief  sought  to  be 
remedied. " 

#***««• 
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"To  determine  true  meaning  of  language  emplpyed 
in  a statute * the  court  must  look  at  whole 
purpose  of  the  statute , the  law  as  it  was  before 
the  enactment*  and  the  change  In  the  law  Intended 
to  be  made* 

"Primary  rule  for  construction  of  statutes  is  to 
ascertain  lawmakers*  Intent  from  words  used*  if 
possible*  giving  language  thereof*  honestly  and 
faithfully*  its  plain  and  rational  meaning*  and 
to  promote  its  object. 

*«•«*««« 

"Where  meaning  of  language  is  plain,  it  must 
be  given  effect,  regardless  of  results  or  wisdom 
of  law.— Sleyster  v.  Eugene  Donzelot  & Sone*  25 
3.W*  2d*  llj.7,  223  Mo*  App.  1166."  (Missouri  Digest 
Vol.  26,  Pocket  Part*  pages  70*  73*  7li-  and  75*) 

The  intention  of  the  Legislature*  in  our  op ini  n,  is  clear  and 
unambiguous  in  requiring  that  the  cortificato  of  the  authority 
designated  by  the  Division  of  Welfare  to  examine  the  parent  shall  be 
the  only  certificate  or  evidence  considered  in  rogard  to  the  physical 
and  mental  incapacity  of  a parent*  If  the  applicant  on  appoal  alleges 
and  provoa  that  the  oxunining  physician,  physicians  or  other  competent 
and  appropriate  authority  designated  by  the  Division  of  Welfare  to 
examine  tho  applicant  was  biased  and  prejudiced  against  the  applicant* 
then  you  could  order  that  the  applicant  bo  examined  by  other  competent 
and  appropriate  authority  to  be  designated  by  the  Division  of  Welfare. 

III. 

CONCLUSION 

It  is  the  opinion  of  tills  department  that  when  the  physical  or 
mental  incapacity  of  a parent  is  not  obvious  then  the  Division  of 
Welfare  shall  not  accept  any  statements  or  certificates  from 
physicians,  clinics  or  other  medical  authorities  as  to  tho  physical 
or  mental  incapacity  of  such  a parent  unless  such  authorities  have 
been  designated  by  the  Division  of  Welfare  to  examine  the  parent* 

The  certificate  of  the  examining  authority  that  ouch  a parent  is 
incapacitated  is  the  basis  upon  which  aid  to  depondont  children 
nay  be  granted*  The  Director  of  the  Department  of  Public  Health  and 
Welfare  cannot  grant  benefits  upon  an  appoal  Involving  aid  to 
dependent  children  of  an  alleged  incapacitated  parent,  if  the  in- 
capacity is  not  obvious,  without  a certificate  of  such  incapacity 
by  competent  and  appropriate  authority  designated  by  the  Division 
of  Welfare  to  examine  said  parent. 


APPROVED: 


J.  I!.  TJfL'OH 

/.ttornoy  Go, 

3JM:mw 


Attorney  Doner al 
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This  Is  to  acknowledge  receipt  of  your  letter  requesting 
a legal  opinion  of  this  department,  said  letter  reads  as  follows: 

'I  would  like  an  opinion  on  the  procedure  ^ 

necessary  to  avoid  having  to  try  a serious 
misdemeanor  before  our  Magi strata,  #10  is 
a layman  and  not  a lawyer.  Is  there  any 
Statute  authorizinr  the  Jud~e,  himself,  to 
disqualify  himself  and  certify  this  case  to 
the  Circuit  Court  for  tr  al? 

Also,  I would  like  an  opinion  on  whether  a 
Prosecutor  can  dismiss  a misdemeanor  In 
: agl strata  Court  and  refile  It  in  Circuit 
Court,  without  prejudice . 

'If  possible,  at  all,  I would  very  much 
a jp reel ate  this  information  before  the  20th 
of  April,  if  you  could  possibly  get  it  to 
mo  by  then.  Thank  you  very  much.” 

Sections  1 to  1^5,  pa;  es  7^0  to  7&1,  inclusive.  Laws  of  19I1.5, 
provide  for  the  jurisdiction  and  >rocedure  for  agistrate  courts 
in  cases  of  misdemeanor. 

Section  1 of  the  Act  provides  that  magistrate  courts  shall 
have  concurrent  original  jurisdiction  with  the  circuit  courts,  co- 
extensive with  their  respective  counties  in  the  trial  of  all  mis- 
demeanors, and  reads  as  follows: 

"Ida  istrates  shall  have  concurrent  original 
jurisdiction  with  the  circuit  court,  co- 
extensive with  their  respective  counties  in 
all  cases  of  misdemeanor,  except  in  cities 


In  absence  of  statutory^authority 
magistrate  judge  may  not  disqualify  him- 
self and  certify  case  to  circuit  court 
for  trial.  Prosecutor  may  dismiss  mis- 
demeanor case  any  time  before  defendant 
is  put  upon  trial,  and  dismissal  will  be 
no  bar  to  subsequent  prosecution  for 
same  offense  In  skme  or  any  other  court 
having  jurisdiction  of  of  fen  s eT~^^ 
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having  courts  exorcising  exclusive  Juris- 
diction in  criminal  coses,  or  as  otherwise 
provided  by  law." 

In  view  of  this  section,  a prosecution  for  a misdemeanor 
might  be  instituted  in  either  a magistrate  court  or  in  the  cir- 
cuit court  of  the  county  in  which  the  offense  was  alleged  to 
have  been  committed.  From  the  facts  given  in  your  letter  it 
appears  that  the  misdemeanor  prosecution  was  instituted  before 
the  magistrate  in  your  county  who  is  not  a lawyer  and  that  you 
would  like  to  know  of  any  statute  which  would  authorize  the 
court  to  disqualify  himself  and  certify  the  case  to  circuit 
court  for  t rial. 

It  appears  that  . actions  1 to  45*  Laws  of  fciseouri,  1945* 
is  complete  and  all  inclusive  as  to  the  Jurisdiction  and  pro- 
cedure of  misdemeanor  cases  in  magistrate  courts  in  the  various 
counties  of  the  state  except  in  cities  having  courts  which 
exercise  exclusive  Jurisdiction  in  criminal  cases  or  as  may  be 
otherwise  provided  by  law. 

Upon  a careful  review  of  the  entire  Act  ee  are  unable  to 
find  provision  of  this  act  or  of  the  general  statutes  providing 
that  a magistrate  Judge  may  disqualify  himself  upon  his  own  motion 
and  to  certify  a misdemeanor  case  pending  before  him  to  circuit 
court  for  trial.  Therefore  our  answer  to  your  first  inquiry  is 
that  since  there  are  no  statutory  provisions  authorizing  such 
action  the  magistrate  does  not  have  this  authority. 

Section  29*  Laws  of  Missouri,  1945*  P»  757*  provides  what 
procedure  shall  govern  in  the  trial  of  misdemeanors  in  rria  iatrate 
courts,  and  reads  as  follows: 

"All  proceedings  upon  the  trial  of  misdemeanors 
before  magistrate  shall  be  governed  by  the 
practice  in  criminal  cases  in  circuit  courts, 
so  far  as  the  same  may  be  applicable,  and  in 
respect  to  which  no  provision  is  made  by  statute; 
provided,  no  instructions  or  declarations  of  law 
shall  be  given  by  the  magistrate." 

It  has  long  been  the  law  in  Missouri  that  a prosecutor  may 
enter  a nolle  prosequi  in  a criminal  case  pendin.  in  circuit 
court  at  any  stage  of  the  proceeding  before  the  defendant  has 
actually  boon  put  to  trial  under  a valid  indictment  or  information. 

This  form  of  dismissal  refers  to  the  dismissal  of  criminal 
cases  and  in  effect  is  a record  entry  in  the  case  that  the  prose- 
cutor or  plaintiff  declares  that  he  will  proceed  no  further.  If 
the  dismissal  ia  taken  before  the  defendant  has  been  put  upon  trial 


for  the  criminal  offense  charred,  and  before  jeopardy  attaches, 
such  dismissal  of  the  case  will  have  the  same  effect  as  though 
the  case  had  not  been  filed  or  an  Indictment  had  never  been  re- 
turned against  the  defendant. 

While  such  dismissals  in  practice  are  not  taken  "without 
prejudice"  but  if  properly  and  timely  taken  will  not  prevent  him 
from  being  charged  with  the  same  offense  by  a subsequent  indictment 
or  information.  Since  the  orosecuting  attorney  represents  the 
interests  of  the  public  and  1b  familiar  with  the  facts,  and  knows 
whether  a case  should  be  prosecuted  or  not,  the  dismissal  is  allowed 
by  the  court  upon  the  prosecutor’s  motion  almost  as  a matter  of 
course. 

In  the  case  of  parte  Donaldson,  44  Missouri,  in  passing 
upon  the  right  of  the  prosecutor  to  enter  a nolle  prosequi  the 
court  said  a3  l.c.  154s 

"*  * # Then,  befoz*e  any  further  steps  were 
taken  by  the  court,  the  circuit  attorney 
entered  a nolle  prosequi.  This  he  had  a 
right  to  do,  with  assent  of  the  court,  at 
any  time  before  the  prisoner  was  put  upon 
his  trial.  The  prisoner  never  had  any 
judgment  of  discharge  entered  in  hlo  favor; 
he  was  nover  put  in  jeopardy,  and  we  can 
see  nothing  to  prevent  his  being  further 
held  amenable." 

Also  see  State  ex  rel.  vs.  rlmm,  6l  'o.  l66j  State  vs. 

Taylor,  171  Mo.  4&£» 

In  the  case  of  State  vs.  Goddard,  162  Mo.  198#  it  was  held 
that  a dismissal  or  quashing  of  a first  Indictment  is  no  bar  to 
a second  prosecution  on  a second  indictment,  fthere  defendant 
was  indicted  and  was  ,, ranted  a change  of  venue  to  another  county 
the  entrance  of  a nolle  prosequi  there  was  no  bar  to  a further 
indictment  and  prosecution  in  the  county  where  the  crime  was 
committed. 

In  view  of  the  provisions  of  Section  29#  Laws  of  Missouri, 

194£»  the  proceedings  upon  the  trial  of  misdemeanors  before  magis- 
trate courts  s. -all  be  governed  by  the  practice  in  criminal  cases 
before  the  circuit  court  and  since  it  has  long  been  the  law  in 
Missouri  that  a prosecutor  lias  for  proper  reasons  the  right  to 
enter  a nolle  prosequi  in  any  criminal  case  in  circuit  court,  we 
submit  that  the  prosecutor  in  a misdemeanor  case  pending  before 
a ma  istrate  has  the  same  right  to  dismiss  any  such  criminal  pro- 
ceeding for  like  reasons,  and  that  if  the  nolle  prosequi  is  taken 


before  the  defendant  Is  put  ur«on  t rial  for  the  offense  charged 
and  before  ho  had  boon  ^ut  in  jeopardy,  that  the  dismissal  is 
no  bar  to  a subsequent  proeocution  of  the  defendant  on  the  same 
charge  in  the  same  or  any  other  court  having  jurisdiction  of 
the  criminal  offense. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a 
ma  istrate  before  whom  a criminal  prosecution  in  a misdemeanor 
ease  is  pending  does  not  ave  the  power  to  disqualify  himself 
upon  his  own  motion  and  to  certify  said  case  to  the  circuit  court 
of  his  county  for  trial,  there  being  no  provisions  authorising 
such  action  by  the  magistrate  either  under  the  provisions  of 
Sections  1 to  45»  pa  es  7^0  to  7&1,  inclusive.  Laws  of  Missouri, 
1945#  providing  for  the  jurisdiction  and  procedure  of  magistrate 
courts  in  cases  of  misdemeanors  or  under  the  rrovisions  of  the 
general  statutes  of  the  state. 

It  is  the  further  opxnion  of  this  department  that  a prosecuting 
attorney  may  by  leave  of  court  enter  a nolle  prosequi  or  a dis- 
missal In  a misdemeanor  case  pending  before  a na  istrate  court  in 
his  county  at  any  time  before  the  defendant  has  been  put  upon  trial 
or  placed  in  jeopardy  of  an  offense  charged  in  the  indictment  or 
Information  in  said  case.  That  such  dismissal  will  release  the 
defendant  from  the  indictment  or  information  but  will  not  prevent 
the  defendant  fron  being  subsequently  prosecuted  on  the  same  c -targe 
in  the  sane  or  any  other  court  in  the  county  having  jurisdiction 
of  such  criminal  nrosecution. 

a 

Respectfully  submitted. 


PAUL  N.  CHITWOOD, 

Assistant  Attorney  er.eral 


APPROVED: 
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CRIMINAL  LAW  - INFORMATION:  False  preteftses ' not  punishable 
' when  based  on  promise  to  do  an 

FALSE  PRETENSES:  • act  In  the  future. 


May  6,  1950 


Honorable  G.  Logon  Man? 
Prosecuting  Attomoy 
Morgan  County 
Versailles,  Missouri 


Dear  3iri 

Your  letter  dated  May  Ij.,  1950,  requesting  an  official 
opinion  of  this  department  has  been  received.  The  letter 
is  quite  lengthy  so  that  we  quote  only  parts  of  the  same 
as  follows  t 

"Herein  is  an  amended  information  that 
was  quashed  by  the  local  circuit  court 
because  it  did  not  state  enough  facts 
to  constitute  a crime.  ■»*•»" 

•*»»«»•« 

"The  Court  in  its  comment  indicated 
that  too  many  facts  were  pleading  including 
future  facts  that  would  hot  make  out  the 
crime  of  false  pretenses.  He  indicated 
that  the  fact3  that  t is  woman  alleged 
made  love  to  this  old  man,  was  a far 
fetched  possibility  and  was  of  such 
fragamentary  guess  work  that  the  old 
man  had  no  right  or  business  to  rely 
upon  the  same." 

Attached  to  your  request  is  a copy  of  an  amended  Infor- 
mation filed  by  you  in  the  Circuit  Court  of  Mprgan  County 
in  your  official  capacity.  In  which  one  Viola  Foster  is 
named  as  defendant.  It  may  be  conducive  to  better  under- 
standing if  the  Information  is  discussed  by  sections. 

1.  It  is  first  charged  that  defendant,  by  false  and 
fraudulent  pretense,  obtained  In  cash  from  one  Jess  Crow 
0935*00.  Then  i^  is  alleged  that  by  the  same  means  defen- 
dant obtained  from  Crow  $100.00  and  also  $160.00.  While 
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Honorable  G*  Logan  Marr 


May  6, 


1950 


you  do  not  state,  we  assume  those  two  amounts  were  obtained 
at  the  sane  time  and  under  the  same  circumstances*  $100*00 
was  advanced  by  Crow,  as  ho  understood,  as  an  attorney  fee 
through  and  by  Milch  defendant  would  obtain  a divorce  from 
her  then  husband*  That  proceeding,  of  course,  would  be  con- 
summated thereafter*  $lo0*00  of  the  wnount  was  "to  have  the 
house  locked  up  so  Doc  Poster  could  not  get  any  of  the  furni- 
ture*" Obviously  this  amount  of  money  was  procured  from 
Crow  with  the  knowledge  that  the  act  to  be  done  was  also  to 
be  performed  In  the  future*  It  Is  not  stated  In  the  Infor- 
mation that  the  defendant  had  promised  Crow,  If  and  when  she 
later  on  procured  a divorce  from  her  then  husband,  that  she 
would  marry  him*  If  such  an  agreement  had  beon  made  It 
would  have  been  void  under  the  law* 

The  conclusion  reached  by  the  court,  aa  Indicated  in 
you r letter,  on  the  affair  between  these  two  people.  Is  quite 
understandable*  From  this  distance  It  looks  like  Crow  was 
a more  or  less  willing  victim  to  the  wiles  of  a designing 
adventuress,  or  that  he  gambled  on  a Joint  questionable 
venture  and  lost  his  money*  In  either  circumstance  tho  crime 
sought  to  be  charged  In  the  Information  was  not  committed. 

2*  The  Information  further  charges  that  "in  a few  days," 
Milch  wo  assume  was  a few  days  later  than  the  $260*00  was 
obtained,  defendant  secured  an  additional  $675*00  from  Crow 
on  tho  alleged  statement  and  pretext  that  her  lawyer  told 
her  to  got  enough  money  from  Crow  to  pay  off  a mortgage  on 
a motor  car*  (Whose  motor  car  is  not  stated*)  And,  further, 
to  get  from  Crow  sufficient  money  to  pay  defendant* a expenses 
to  Kansas  City  for  the  purpose  of  paying  off  the  above  mort- 
gage, all  of  Milch  acts  wore  to  be  performed  in  the  future. 
And,  It  is  stated  that  defendant  would  have  $3500*00  in  cash 
In  a few  days,  but  it  Is  not  stated  that  Crow  was  to  have 
any  part  of  this  money.  It  Is  further  alleged  that  defendant 
agreed  to  give  Crow  a good  bankable  note  for  the  $675*00* 

This  also  was  to  be  done  In  the  future*  There  was  no  repre- 
sentation by  defendant  of  any  past  or  present  fact  In  which 
Crow  had  any  Interest*  He  furnished  the  money,  according  to 
the  Information,  because  he  was  thereafter  to  receive  a 
bankable  note  for  the  amount*  Then  It  Is  alleged  that  the 
instrument  given  Crow  ta  and  for  the  bankable  note  was  a 
worthless  scrap  of  paper*  The  most  that  can  be  said  about 
all  this  Is  that  defendant  deceived  Crow,  not  as  to  a present 
or  past  existing  fact,  but  as  to  something  she  would  do  In 
the  futuro* 

#|  • • 

3*  The  allegation  as  to  tho  check  for  $200.00  given  by 
Crow  to  defendant  on  which  payment  was  stopped  at  the  bank. 
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would  not  properly  be  a part  of  any  Information,  because 
the  defendant  received  no  money  or  property  by  reason  of  the 
check. 

• • 

If,  On  the  point  Involved  In  this  case.  In  State  v. 
Hollbrook,  239  S.W.  560,  It  Is  stated  l.o.  561 t 

"The  representation  mentioned  In  said 
Instruction  and  quoted  above  was  a repre- 
sentation of  something  to  be  done  by 
appellant  and  Steiner  In  the  future,’  It 
was  nothing  more  than  a mere  promise. 

It  was  not  a representation  of  an  exist- 
ing fact,  and  In  Itself  was  not  a suf- 
ficient false  representation  upon  which 
to  base  a conviction  of  obtaining  money 
under  false  pretenses,  25  C.J.  593 t 
State  v.  Petty,  119  Mo,  lj.25*  24  S.W,  1010 ; 

3tate  v.  Cameron,  117  Mo.  loc,  clt, 

648,  23  S.W.  7671  State  v.  Young,  266 
Mo.  loc.  clt.  733*  1Q3  S.W.  305l  State 
v.  Eudaly  (Mo.  Sup.)  138  S.W.  110." 

To  the  same  effect  see  State  v.  Houchins,  46  S.W.  2d  891, 
and  State  v.  Wren,  62  S.W.  2d  853* 

The  cases  oited  by  you  In  your  letter.  State  v.  Starr, 
llj.8  S.W.  862,  21(4  Mo.  l6l,  and  State  v.  Mandell,  133  S.W.  2d 
59#  353  Mo.  >02,  do  not  support  the  Information  because  the 
facts  In  both  cases  show  false  pretense  and  representation 
as  to  facts  existing  at  the  time  the  representations  were  made 

C0NCLU3I0H 

It  Is  the  opinion  of  this  department  that  on  the  facts 
as  set  out  In  the  amended  Information  attached  to  your  letter, 
an  Information  cannot  be  drawn  that  will  charge  the  defendant 
with  the  dffense  of  obtaining  money  by  false  and  fraudulent 
pretenses. 

Respectfully  submitted. 


Approved: 


GILBERT  LAMB 

Assistant  Attorney  General 


j; 

Attorney 
GLilrt 
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HEALTH,  Dept,  of:  Approval  of  contract  for  construction  of  five  (5) 

staff  residences  at  State  Hospital  No.  3,  Nevada, 
Missouri . 


May  e,  1950 


Honorable  Samuel  Marsh 
Director 

Department  of  Public  Health 
and  Welfare 

Jefferson  City,  Missouri 
Dear  Mr.  TJarsh: 
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In  reply  to  your  ro quest  we  have  ex- 
amined the  contract  for  the  construction  of 
five  (5)  staff  residences  at  State  Hospital 
Ho.  3#  Nevada,  Missouri,  between  the  State 
of  Missouri  and  J.  0.  Welborn  of  Nevada, 
Missouri* 

We  find  the  contract  to  be  in  such 
form  as  to  bind  the  parties  thereto.  It  is 
assumed  that  there  is  a sufficient  amount  of 
money  in  the  appropriation  to  cover  the  con- 
tract sum  as  agreed  upon. 

A 

Your 8 very  truly. 


JOHN  R.  BATY 

Assistant  Attorney  General 

JRB:ir 

eno:  \ 
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HEALTH, . Dept,  of: 


Architectural  Contract  in  connection  with 
alteration  of  recreational  building  at 
St. Louis  State  Hospital,  St. Louis,  Mo. 


May  9,  1950 


So 


Honorable  Samuel  Marsh 
Director 

Department  of  Public  Health  and  Welfare 
Jofferson  City,  Missouri 


Dear  Mr.  Marsh:- 

i 

In  reply  to  your  request  we  have  examined 
a copy  of  the  architectural  contract  between  the 
State  of  Missouri  and  Mr.  Charles  M.  Zaoha,  Jr. 
for  services  in  connection  with  the  alteration  of 
the  recreational  building  at  St.  Louis  State  Hos- 
pital, St.  Louis,  Missouri. 

We  find  the  contract  to  bo  in  such  form 
as  to  bind  the  parties  thoreto.  However,  in  order 
to  express  the  intention  of  the  parties  it  will  be 
necessary  to  add  the  words  "alteration  of  the  recre- 
ational building"  in  the  blank  space  immediately 
preceding  clause  I on  page  1. 

> 

In  clause  IX,  page  3#  headed  "Supervision" 
the  second  sentence  of  the  clause  should  end  with 
the  word  "completed".  The  rest  of  the  written  mat- 
ter in  the  said  clause  is  not  applicable  to  this 
contract.  We  have  lined-out  the  words  which  are 
inapplicable,  and  the  parties  affixing  their  sig- 
natures to  this  document  should  place  their  initials 
in  the  margin  alongside  the  deleted  material. 

J ■ 

Yours  very  truly. 


JOHN  R.  HATY 

Assistant  Attorney  General 

JRB:ir 
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^ CRIMINAL  LAW: 
ACCESSORY  BEFORE 
THE  FACT: 


One  who  procures  others  to  commit 
a crime  is  guilty  as  a principal 
although  he  was  not  bodily  present 
at  the  time  and  place  where  the 
crime  was  committed* 


May  10,  1950 


Mr*  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Mr*  Marr: 


This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion. 


The  fact  situation  which  you  present  appears  to  be  that  one 
0.  H.  had  some  type  of  ownership  in  an  eighty  acre  tract  of  land 
in  Morgan  County;  that  at  a distance  of  from  J to  £ mile  south  of 
this  tract  was  land  owned  jointly  by  two  other  persons;  that  upon 
this  latter  tract  there  was  certain  oak  timber;  that  0*  H.  hired 
timber  cutters  to  cut  oak  timber,  allegedly  upon  land  owned  by 
him,  and  directed  them,  by  means  of  various  locations  and  descrip- 
tions, to  go  and  cut  oak  timber  upon  this  latter  tract  of  land 
which  he,  0*H.,  did  not  own;  that  the  cutters  did  so,  cutting, 
hauling  away,  and  selling  timber  to  the  value  of  fc>500,  of  which 
stam  they  gave  0.  H.  one-half;  that  the  cutters  did  not  know  that 
the  land  from  which  they  cut  the  timber  was  not  owned  by  0*  H* 

Your  question  is  whether  0*  H.  is  guilty  of  a crime;  if  so, 
of  what  crime;  and  if  guilty  how  he  should  be  charged? 

It  is  the  opinion  of  this  department  that  0.  H.  is  guilty  of 
a crime,  to-wit,  larceny  of  timber,  and  that  he  should  be  charged 
under  Section  4463  Mo*  R.  S*  A.  1939*  This  section  reads: 

"Every  person  who  shall  sever  from  the  soil 
of  another  any  produce,  standing  or  growing 
thereon,  or  shall  sever  from  any  building, 
bridge  or  causeway,  or  from  any  gate,  fence 
or  other  railing  or  enclosure,  or  any  part 
thereof,  any  materials  of  which  the  same  is 
composed,  and  shall  take  and  convert  the 


\ 
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same  to  his  own  use  with  Intent  to  steal  the 
same,  or  who  shall  steal,  take  and  carry 
away  any  timber,  rails  or  wood,  standing, 
being  or  growing  on  the  land  of  another,  or 
who  shall  steal,  take  and  carry  away  any  coal 
or  mineral  ore  or  stone  belonging  to  and  being 
In  or  on  the  land  of  smother,  or  who  shall  steal, 
take  and  carry  away  any  roots,  plsmts,  melons, 
garden  vegetables,  grain,  corn,  flax,  hemp,  or 
any  cultivated  grass  or  fruit,  in  which  he  has 
no  right  or  interest,  standing,  lying  or  being 
on  the  land  of  another,  shall  be  deemed  guilty 
of  larceny  In  the  same  manner  and  in  the  same 
degree,  according  to  the  value  of  the  property, 
article  or  thing  so  taken,  as  if  the  same  had 
been  severed  at  some  different  and  previous 


It  is  true  that  0.  H.  did  not  personally  go  upon  this  tract  of 
land  and  cut  or  assist  in  cutting  thia  timber,  nor  is  it  necessary 
that  he  do  so  in  order  to  be  guilty  under  Section  4466  where,  as  in 
the  instant  case,  he  procured  others  to  do  this.  Section  A-&39  Mo. 
R.  S.  A.  1939 1 states: 

"Every  person  who  shall  be  a principal  in 
the  second  degree  in  the  comnission  of  any 
felony,  or  who  shall  be  an  accessory  to  any 
murder  or  other  felony  before  the  fact,  shall, 
upon  conviction,  be  adjudged  guilty  of  the 
offense  in  the  same  degree,  and  may  be  charged  , 
tried,  convicted  and  punished  in  the  same  manner, 
as  the  principal  in  the  first  degree ." 

In  the  case  of  State  v.  Mints,  169  Mo.  266,  1.  c.  293  and  294, 
the  court  stated: 

"This  brings  us  to  the  only  remaining  pro- 
position presented  to  our  consideration, 
that  is,  the  refusal  of  the  court  to  instruct 
the  jury  that  if  *they  believe  and  find  from 
the  evidence  that  the  witness  Rector  had  no 
intention  to  take,  steal  and  carry  away  the 
property  when  he  obtained  it,  then  he  was 
not  guilty  of  larceny,  nor  was  the  defendant 
guilty  of  larceny.1 
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"Upon  the  facts  developed  at  the  trial  of 
this  case  we  have  reached  the  conclusion  that 
there  was  no  error  in  the  refusal  of  this  re- 
quest. The  testimony  as  introduced  by  the 
State  is  undisputed  that  the  witness  Rector 
was  the  instrument  selected  by  the  defendant 
to  accomplish  his  fraudulent  and  felonious 
intent  of  stealing  the  property  as  charged 
in  the  information  and  permanently  depriving 
the  owner  of  it.  He  furnished  the  wagon; 
directed  Hector  how  to  proceed  in  order  to 
obtain  this  property  and  upon  the  testimony, 
as  disclosed  by  the  record,  the  felonious  in- 
tent and  design  entertained  by  the  defendant  in 
this  case  is  made  too  clear  for  discussion.  What- 
ever was  done  by  Rector  must  be  treated  as  the  act 
of  this  defendant,  and  even  though  Rector's  mind 
was  inactive  and  he  was  ignorant  of  the  purposes 
of  his  act,  if  defendant  Mints  directed  the  act 
to  be  done,  and  had  the  felonious  intent  of 
stealing  the  property  and  converting  it  to  his 
own  use,  through  the  act  of  his  instrument, 

Rector,  then  the  act  of  Rector  and  the  intention 
of  the  defendant  Mints  should  be  brought  together, 
and  the  commission  of  the  act  must  be  treated  as 
though  it  was  executed  by  defendant,  who  directed 
it.  In  other  words,  if  defendant  Mints  entertained 
the  felonious  intent  and  design  of  stealing  this 
property  and  directed  Rector  to  do  such  acts  as 
would  result  in  obtaining  the  property,  without 
informing  Hector  as  to  his  intent,  and  by  reason 
of  the  commission  of  the  act  by  Rector  the  property 
is  obtained  and  converted  by  the  defendant  Mints, 
to  his  own  use,  we  are  unwilling  to  say  that  this 
would  not  constitute  larceny  on  the  part  of  the 
defendant  Mints • If  Rector  had  no  design  or- 
intent  to  steal  the  property  obtained  by  him,  at 
the  time  of  taking  such  property,  and  he  was  simply, 
as  claimed  by  appellant  carrying  out  the  purposes 
of  the  defendant  Mints,  without  any  information  as 
to  what  Mints' s purposes  were,  then  there  is  no 
difference  in  principle  in  the  use  of  Rector  by  the 
defendant  as  an  instrument  to  remove  the  property 
from  the  possession  of  the  owner,  and  in  using  any 
Inanimate  instrument  In  reaching  out,  such  as  tongs, 
pinchers  or  other  instruments  to  remove  the  property 
sought  to  be  stolen  from  its  location.  The  defendant 
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Mints  having  directed  Hector  in  the  commission 
of  the  act  of  taking  the  property,  it  must  be 
held  that  the  intent  of  defendant  Mints  accompanied 
Rector  in  the  commission  of  such  act." 

In  the  case  of  State  v.  Kramer,  226  S.  W.  643 , 1*  c.  645,  the 
defendant  was  a liquor  dealer  living  in  St.  Louis,  Missouri.  At 
that  time  the  City  of  Kirksville,  located  in  Adair  County,  Missouri, 
was  a "dry"  city,  having  elected  to  be  so  under  the  local  option 
law.  The  defendant,  from  this  office  in  St.  Louis,  wrote  to 
numerous  residents  of  Kirksville,  offering  to  sell  them  intoxicating 
liquor,  stating  therein  that  he  had  obtained  an  order  of  the  court 
compelling  the  American  Railway  Express  Company  to  accept  shipments 
of  Intoxicating  liquor  and  to  deliver  them  in  dry  territory,  which 
statement  was  untrue.  A number  of  the  persons  so  solicited  ordered 
liquor  from  the  defendant  by  letter,  had  their  order  verified  by 
defendant,  senu  the  purchase  price  to  defendant  in  St.  Louis  and 
received  the  liquor  which  was  delivered  to  them  by  the  American 
Railway  Express  Company  in  Kirksville.  Subsequently  defendant  was 
tried  in  Adair  County  and  was  convicted  of  the  violation  of  the 
local  option  law  in  Adair  County.  During  this  entire  transaction 
the  defendant  was  201  miles  away  from  Kirksville.  The  Kansas  City 
Court  of  Appeals,  in  affirming  the  conviction  of  the  defendant, 
stated : 


"One  can  commit  an  offense  and  complete 
it  through  an  agent;  and  the  actual  bodily 
presence  of  the  defendant  in  the  venue  of 
the  commission  thereof  is  unnecessary.  16 
C.  J . 124;  State  v.  Ms  pa  gel,  207  Mo.  557, 

577,  106  S.  inf.  513 • The  record  does  not 
disclose  that  any  court  issued  an  order 
compelling  the  express  company  to  deliver 
liquor  in  dry  territory.  Pasted  on  each 
of  the  cartons  in  which  the  liquor  was 
sent  was  printed  matter,  purporting  to  be 
a copy  of  the  concluding  portion  of  a court 
order  to  that  effect,  and  it  seems  that  one 
of  these  was  introduced  in  evidence,  but 
there  is  nothing  to  show  that  any  court 
issued  the  same.  However,  even  if  the 
defendant  did  obtain  such  an  order  compel- 
ling the  express  company  to  deliver  liquor 
in  dry  territory,  this  would  be  no  defense 
for  the  defendant,  whatever  it  might  avail 
the  express  company,  if  it  were  being  prosecuted. 
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By  the  very  terms  of  this  purported  order, 
the  carrier  became  the  agent  of  the  shipper 
to  transport  and  deliver  the  liquor.  Hence 
the  defendant  made  the  delivery  in  Kirksville, 
and  the  place  of  the  sale  was  made  there  where  it 
was  completed  by  the  delivery,  Dick  Bros,  v. 

Quincy,  etc,,  R.  Co.,  199  Mo.  App.  666,  204  S.W. 

564.  • 

In  the  above  case  the  American  Railway  Express  Company  was  the 
innocent  agent  of  the  defendant,  as  were  the  woodcutters  in  the 
instant  case;  and,  as  here,  the  defendant  was  never  personally 
present  at  the  place  where  the  crime  was  committed. 

In  the  case  of  State  v,  Hayes,  262  S.W,  1034,  1,  c.  1037,  the 
court  stated: 

I ' 

"The  appellant  is  guilty,  if  at  all,  because 
he  was  an  accessory  before  the  fact.  An 
accessory  before  the  fact  is  one  who  is  not 
present,  either  actively  or  constructively, 
at  the  place  of  the  commission  of  the  crime, 
but  who  counseled,  procured,  or  commended 
it,  29  C.J.  1066,  That  is  alleged,  and 
the  evidence  tends  to  prove  the  appellant's 
participation  in  the  offense  in  that  way.*  * *" 

In  the  case  of  State  v.  Parker,  24  S.W,  (2d)  1023,  1*  c.  1026, 
the  court  stated: 

"The  proof  did  not  show  that  the  defendant 
broke  into  the  Kroger  store,  but  that  he  was 
accessory  before  the  fact;  that  he  hired  other 
men  to  do  the  breaking  in  and  to  steal  the 
sugar.  Appellant  complains  that  the  defendant 
was  not  charged  as  an  accessory  but  as  a 
principal,  and  the  proof  did  not  sustain  the 
charge.  Section  3667,  Revised  Statutes  1919, 
provides  that  an  accessory  before  the  fact  in 
the  commission  of  a felony  'may  be  charged, 
tried,  convicted  and  punished  in  the  same 
manner,  as  the  principal  in  the  first  degree, 1 
This  statute  has  been  construed  to  cover  just 
such  cases  as  this.  State  v.  Rennison,  306  Mo. 
loc • cit.  464,  267  S.W,  650 ; State  v.  Millsap, 

310  Mo.  loc.  cit.  513,  514,  276  S.W.  625." 


Mr.  G 


Logan  Marr 


In  the  case  of  State  v.  Layton,  202  S.W.  (2d)  696,  1*  c.  699, 
the  court  stated: 

"The  foregoing  outline  of  the  facts  is 
sufficient  to  demonstrate  that  there  is 
no  merit  in  contention  that  the  court  should 
hare  directed  a verdict  of  not  guilty.  •Ut- 
tering a forged  instrument  may  be  effected 
by  means  of  an  agent  * * *•  One  who  pro- 
cures another  to  utter  a forged  instrument  is  as 
eulpable  as  if  he  had  perpetrated  the  act  him- 
self. • 37  C.  J.  S.,  Forgery,  Sec.  42  sub.  sec. 

b.  pp.  63,  64*  While  defendant  was  not  present 
when  the  check  was  cashed,  he  consented  to, 
aided  in,  and  procured  it  to  be  done,  and 
hence  punishable  as  a principal.  Sec.  4639 , 

R.  S.  *39  and  Mo.  R.  S.  A." 

Therefore,  it  is  our  opinion,  as  we  stated  above,  that  0.  H. 
is  guilty  of  being  an  accessory  before  the  fact  of  larceny  of 
timber  and  should  be  charged  therewith  under  Section  4466. 

CONCLUSION 

, 

It  is  the  conclusion  of  this  department  that  one  who  procures 
others  to  commit  a crime  is  guilty  as  a principal  although  he  was  not 
bodily  present  at  the  time  and  place  where  the  crime  was  committed, 
and  although  he  employs  innocent  agents;  and  that,  under  the  facts 
presented  by  you,  0.  H.  is  guilty  of  larceny  of  timber  and  should  be 
charged  under  Section  4466  R.  S.  Mo.  1939* 

Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 
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Statutory  requirement  of  .tei  ays 1 notice 
complied  with  £fy  insertion  ii^two  conse- 
cutive issues  of  a weekly  paper  provided 
the  first  insertion  is  at  least  ten  days 
before  the  award  of  a contract* 


May  l6,  1950 


Honorable  Sanuel  Marsh 
Director 

Department  cf  Public  Health  and 
Vie  If  are 

Jefferson  City,  Missouri 

Dear  Mr,  Marsh* 

This  is  in  reply  to  your  request  for  an  of- 
ficial opinion  which  reads* 

"We  are  contemplating  placing  adver- 
tisements for  bids  for  a small  con- 
tract, 

"It  has  been  our  practice  on  this 
type  of  contract  to  place  an  adver- 
tisement for  ten  consecutive  issues 
in  a daily  paper  in  the  county  where 
the  work  is  to  be  done, 

"According  to  our  information  there  is 
no  dai ly  paper  in  the  county  where  the 
work  is  to  be  performed.  There  are  a 
number  of  weekly  papers.  Would  it  be 
permissible  for  us  to  place  this  ad- 
vertisement in  one  of  the  weekly  papers 
for  a period  of  two  weeks.  Would  this 
amount  of  advertising  meet  the  require- 
ments required  by  law," 


The  statutory  re quire nent  for  advertisement 
for  bids  is  found  in  Section  lij.939*  R.S.  Mo,  1939,  and 
is  as  follows; 

"No  contract  shall  be  made  by  an  officer 
of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  state  or 


Honorable  Samuel  Marsh 


under  the  charter,  lavs  or  ordinances  of 
any  political  subdivision  thereof,  having 
the  e xponditure  of  public  funds  or  moneys 
provided  by  appropriation  from  this  state 
in  whole  or  in  part,  or  raised  in  whole  or 
in  part  by  taxation  under  the  laws  of  this 
state,  er  of  any  political  subdivision  there- 
of containing  500# 000  inhabitants  or  over, 
for  the  erection  or  construction  of  any 
building,  improvement,  alteration  or  repair, 
the  total  cost  of  which  shall  exceed  the  sum 
of  ten  thousandHolinrs , "until  public'  bids 
IKereTor  arc  fe quested  or  solicited  "by  ad- 
vertising Yo'r  L-en  dayo  In  one  paper  In  TT3T 
oounty  In  w'dch  the  worS~~is  located;  an3 
if  the  cost  of  tiir  work"  contemplated  shall 
exceed  thirty-five  thousand  dollars,  the 
same  shall  be  advertised  for  ten  days  in 
the  county  paper  of  the  county  in  which  the 
work  is  located,  and  in  addition  thereto 
shall  also  be  advertised  for  ten  dqys  in 
two  daily  papers  of  the  state  having  not 
less  than  fifty  thousand  daily  circulation; 
and  in  no  case  shall  any  contract  be  award- 
ed when  the  amount  appropriated  for  same  is 
not  sufficient  to  entirely  complete  the 
work  ready  for  service.  The  number  of  such 
publio  bids  shall  not  be  restricted  or  cur- 
tailed, but  shall  be  open  to  all  persons 
complying  with  the  terms  upon  which  such 
bids  are  requested  or  solicited." 

(Underscoring  ours.) 

Prom  your  opinion  request  we  assume  that  the  contemplated 
work  does  not  exceed  the  sum  of  $35,000.00. 

The  Supreme  Court  of  Missouri  considered  the  ques- 
tion of  publication  of  notices  in  the  early  case  of  The 
German  Bank  vs.  Stumpf,  73  Mo.  311,  where  at  l.c.  314#  the 
following  was  deolared  to  be  the  law  in  relation  thereto; 

"In  regard  to  the  notice,  we  ore  of  opinion 
that  the  omission  to  publish  it  on  ithe  three 
days  named,  does  not  render  the  sale  void. 

But  for  the  statement  in  the  affidavit  read, 
that  the  not  ice  was  published  on  Monday, 
October  2nd,  which  may  be  a mistake,  we  would 


>2 


Honorable  Sarauel  Harsh, 


suppose  the  St.  Louis  Journal  was  one 
of  those  daily  papers,  which,  in  order 
to  avoid  the  necessity  for  laboring  on 
Sunday,  i S not  published  on  Monday.  It 
is  unnecessary,  however,  to  make  any  con- 
jectures upon  the  subject.  When  thirty 
days*  notice  is  required,  thirty  days 
should,  of  course,  intervene  between  the 
first  publication  and  the  day  of  sale, 
and  although  it  may  be  ous tomary  and  pru- 
dent to  continue  the  notice  in  every  is- 
sue of  the  paper  from  its  first  insertion 
to  the  day  of  sale,  yet  it  has  been  express- 
ly decided  that  » thirty  days*  notice  in  a 
daily  paper*  does  not  mean  thirty  days' 
daily  notice  in  suoh  paper.  White  v. 
Malcolm,  15  Ho.  vide  also.  Johnson 

, Q ^ < v.-fc)oraey,  7 Gill  286 1 Leff  lor  v.  Aras'b'rong. 
4 Iowa  4^2 • We  think,  howover,  that  where 
the  notice  has  not  appeared  in  every  issue 
of  the  paper  from  its  first  insertion  to 
the  day  of  sale,  and  the  omission  to  make 
continuous  publication  thereof  is  of  suoh 
a character,  or  la  attended  by  such  cir- 
cumstances as  to  mislead  the  publlo  and 
work  injury  to  the  party  whose  property 
is  sold,  the  sale  may  be  sot  aside.  Stine 
v.  Wllkson.  10  Mo.  9&«  To  avoid  such  a 
contingency,  therefore , in  all  cases  where 
notice  is  required  to  be  published  in  a 
daily  paper,  the  notice  should  be  publish- 
ed in  every  issue  of  such  paper  from  the 
first  insertion  up  to  and  including  the  day 
of  sale.  * * * ." 


Subsequently,  the  Supreme  Court  of  Missouri  again 
considered  the  legality  of  a statutory  notioe  in  the  case 
of  City  of  Brunswick  vs.  Benecke,  233  S.W.  169,  and  at  l.c. 
171,  the  Court  saldt 

"In  State  v.  Brown,  130  Mo.  App.  2l4#  109 
S.W.  99#  Bland,  P.J.  (Goode  and  Nortoni, 

JJ.,  concurring),  soldi 

"•The  Bobbins  case  seems  to  assume  that 
tho  notice  ooases  to  be  published  the  day 


Honorable  Samuel  Marsh 


after  the  paper  leaves  the  press;  that 
It  doe s not  continue  to  be  published 
from  one  issue  of  the  papor  to  the  next 
succeeding  one.  If  this  were  true,  a 
notice  published  in  a weekly  newspaper 
4 times  would  only  give  Ij.  days»  notice, 
and,  to  comply  with  the  requirements  of 
the  statute,  it  would  be  necessary  to 
publish  the  notice  for  28  days  in  a daily 
paper,  or  for  20  weeks  in  a weekly  news- 
paper. The  notice,  as  such,  when  publish- 
ed in  a weekly,  does  not  cease  to  impart 
notice  the  day  after  the  papor  leaves  the 
press,  but  continues,  within  the  meaning 
of  the  statute,  to  be  published  until 
the  issuance  of  the  next  current  number 
of  the  paper,  or  for  7 days.  The  last 
insertion  should  be  held  to  continue  for 
the  same  length  of  time  to  impart  notice 
of  the  eloction. * 

"We  approve  this  enunciation,  and  think  the  rule 
applicable  to  the  question  under  consideration, 
and  in  harmony  with  all  other  rulings  of  this 
court.  * * » ." 


Section  II4.939,  supra,  requires  that  public  bids 
be  solicited  "for  ten  days  in  one  paper  in  the  county  in 
which  the  work  is  located."  Under  the  rule  sot  out  in 
the  City  of  Brunswick  case,  this  requirement  is  satisfied 
by  advertising  in  two  consecutive  issues  of  a weekly  paper, 
providing  the  first  insertion  is  at  least  ten  days  before 
the  award  of  the  contract. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  Department  that 
the  statutory  requirement  of  ten  days»  solicitation  for  bids 
is  complied  with  by  advertising  in  two  consecutive  issues  of  a 
weekly  paper,  providing  that  the  first  insertion  is  at  least 
ten  days  before  the  award  of  a contract. 

♦ ‘ ■ - t f 

Respectfully  submitted, 

APPROVED* 

JOHN  R.  BATY 

Assistant  Attorney  General 

J.  E.  TAYLOR 

Attorney  J?enenal 


JRBiir 


HEALTH,  Dept,  of: 


Legality  of  contract  for  architectural  services 
in  construction  of  dormitory  at  Federal  Soldiers’ 
Home  at  St,  James,  Missouri, 


May  26,  1950 


Honorable  Samuel  Marsh,  Director 
Department  of  Public  Health  & Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Marsh: 

This  is  in  reply  to  your  request  for  our  opinion  as  to 
the  legality  of  a contract  for  architectural  services  between 
the  Department  of  Public  Health  and  Welfare  of  the  State  of 
Missouri  and  Gentry  and  Voskamp,  Architects,  of  Kansas  City, 
Missouri,  in  connection  with  the  construction  of  a dormitory 
building  for  male  veterans  at  the  Federal  Soldiers  Home  at 
St,  James,  Missouri, 

We  find  the  contract  to  be  in  such  form  as  to  bind  the 
parties  thereto,  but  suggest  the  following: 

(1)  On  page  2 under  Clause  IV  the  last  word  of  the  first 
line  of  the  second  paragraph  should  read  "bending"  instead 

of  "bonding,"  This  correction  may  bo  made  on  the  contract  if 
initialed  by  the  parties, 

(2)  On  page  3 under  Clause  DC  it  is  noted  that  the  second 
paragraph  relating  to  the  employment  of  a clerk-of- the -works 
is  lined  out  indicating  that  it  is  not  applicable  to  this 
contract.  Again  we  suggest  that  the  initials  of  the  parties 
be  placed  beside  the  lined  out  material, 

(3)  On  page  Ij.  under  Clause  X the  blank  space  which 
should  contain  the  budget  amount  for  the  project  has  not  been 
filled  in.  This  should  be  done  before  the  contract  is  signed. 

After  the  above  matters  have  been  corrected,  wo  believe 
that  the  contract  will  be  in  sufficient  form. 

Yours  very  truly. 


\ . 

JOHN  R.  3ATY 

Assistant  Attorney  General 


FILED 
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Approval  of  proposed 
contract  for  repairs  of 
roofs  on  Criminal  Build- 
ing at  State  Hospital  #1 
Fulton,  Missouri. 


Honorable  Samuel  Marsh 
Director 

Department  of  Public  Health 
and  Welfare 
3tate  Office  Building 
Jef  erson  City,  Missouri 


PUBLIC  HEALTH  & WELFARE,  Dept,  of: 


June  19,  1950 


Dear  Mr.  Marsh:  \ 

We  have  examined  the  con  ract  with 
Biebel  Brothers,  Inc.,  2^1  Lebanon  Street, 

St.  Louis,  Missouri,  for  repairs  of  roofs 
on  the  Criminal  Building  at  State  Hospital 
,/ 1,  Fulton,  Itissouri. 

Wo  find  the  contract  to  be  in  such 
form  as  to  bind  the  partios.  It  is  assumed 
that  there  is  a sufficient  amount  of  money 
to  cover  the  contract  sum  as  agreed  upon. 

It  is  further  assumed  that  the  appli- 
cable provisions  of  law  relating  to  the  let- 
ting of  contracts  have  been  followed. 

Yours  vory  truly. 


JOHN  R.  BATY 

Assistant  Attorney  General 


JRBtir 

attch: 


TH  & WELFARE,  Dept,  of: 

v ' 1 


Approval  of  proposed  contract  for  repairs 
to  roofs  on  property  at  State  Hospital  #2 
St. Joseph,  Missouri. 


Juno  19,  1950 


Honorable  Samuel  Marsh 
Di doctor 

Department  of  Public  Health 
and  welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  ?!arsh: 


Y/o  have  examined  the  contract  with 
the  Koch-Schroedor  Construction  Company  of 
St.  Josoph,  Missouri,  for  repairs  to  roofs 
on  property  at  the  State  Hospital  ?2t  St. 
Josoph,  Missouri,  provided  for  in  Specifica- 
tions dated  April  26,  19^0 . 


Y/o  find  the  contract  to  bo  in  such 
form  as  to  bind  the  parties.  It  is  assumed 
that  there  is  a sufficient  amount  of  money 
in  the  appropriation  to  cover  the  contract 
sum  as  agreed  upon. 


It  is  further  assumed  that  all  re- 
quirements of  law  in  the  letting  of  contracts 
have  been  followed. 

* 

Yours  very  truly. 


r 

A 


I 


JOHN  R.  BATY 

Assistant  Attorney  General 


JRBtir 

attch: 


~*r  . 

'LOTTERY:  Scheme  whereby  tickets  are  given  by  mei*chants  with 
each  purchase  and  drawing  held  with  automobile  as 
* ' prize  constitutes  lottery  even  though  some  free 

tickets  are  distributed. 


August  9,  1950 


FILED 


Honorable  Edgar  Mayfield 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 


Dear  Sir; 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion  as  to  whether  a certain  business  scheme  and 
aiterprise  is  a lottery  in  violation  of  the  laws  of  this  state. 

From  the  facts  submitted  in  your  letter  the  enterprise 
is  to  be  conducted  in  the  following  manner: 

Various  merchants  will  have  printed  a supply  of  coupons 
upon  which  there  is  a space  for  the  person  receiving  the  cou- 
pons to  write  his  or  her  name  and  address.  Anyone  making  a 
purchase  at  the  various  places  of  business  of  the  merchants 
involved  will  receive  coupons,  the  number  thereof  depending 
upon  the  amount  of  the  purchase.  Also,  coupons  will  be  given 
free  to  any  person  who  comes  into  the  store  and  asks  for  the 
same.  However,  only  one  or  two  coupons  are  given  to  a person 
who  requests  them  but  does  not  make  a purchase.  A person 
buying  merchandise  from  one  of  the  merchants  receives  a larger 
number  of  coupons.  The  person  receiving  the  coupon  writes  his 
or  her  name  and  address  thereon  and  the  coupon  is  then  deposited 
in  a box  in  a theater  lobby.  At  the  end  of  a specified  period 
a drawing  is  held  at  the  theater  and  the  person  whose  name 
appears  on  the  coupon  drawn  receives  an  automobile.  The  person 
does  not  have  to  be  in  the  theater  at  the  time  the  drawing  is 
held  in  order  to  win. 

Article  III,  Section  39  of  the  Constitution  of  Missouri, 
19^5*  provides: 

"The  general  assembly  shall  not  have  power: 
***** 

"To  authorize  lotteries  or  gift  enterprises 
for  any  purpose,  and  shall  enact  laws  to 


/ 


Honorable  Edgar  Mayfield 


prohibit  the  sale  of  lottery  or  gift  enter- 
prise tickets,  or  tickets  in  any  scheme  in 
the  nature  of  a lottery; 

* * * * * * #" 


Section  4704,  R.S.  Mo.  1939*  provides  that  if  any  person 
shall  make  or  establish,  or  aid  or  assist  in  making  or  estab- 
lishing, any  lottery,  gift  enterprise,  policy  or  scheme  of 
drawing  in  the  nature  of  a lottery,  he  shall  be  deemed  guilty 
of  a felony. 

It  is  well  settled  in  this  state  that  the  essential  ele- 
ments of  a lottery  are  prize,  chance  and  consideration.  State 
v.  Emerson,  318  Mo.  633*  1 S.W.  (2d)  109;  State  ex  inf.  McKittrick 
v.  Globe-Democrat  Pub.  Co.,  34l  Mo.  862,  110  S.W.  (2d)  705.  We 
believe  it  is  apparent  in  the  scheme  described  above  that  the 
elements  of  prize  and  chance  are  present.  However,  the  question 
arises  whether  the  element  of  consideration  is  present,  in  view 
of  the  fact  that  persons  may  receive  the  coupons  or  chances  free 
of  charge  and  without  necessity  of  purchasing  any  merchandise 
from  the  merchants  sponsoring  the  enterprise. 

This  question  was  considered  by  our  Supreme  Court  in  the 
case  of  State  v.  McEwan,  3^3  Mo.  213*  120  S.W.  (2d)  IO98.  In 
that  case,  which  considered  the  legality  of  "bank  night,"  the 
defendant  contended  that  the  scheme  was  not  a lottery  because 
a person  could  register  in  the  lobby  of  the  theater  and  did 
not  have  to  be  present  inside  the  theater  at  the  time  the  draw- 
ing was  held  in  order  to  be  eligible  for  the  prize.  At  l.c. 

1101  the  court  said: 

"'On  the  otherhand,  a game  does  not  cease 
to  be  a lottery  because  some,  or  even  many, 
of  the  players  are  admitted  to  p]^r  free, 
so  long  as  others  continue  to  pay  for  their 
chances.  * * * * " 

In  disposing  of  this  contention  the  court  tersely  said, 
l.c.  1100: 


" * * * The  so-called  free  number  feature 
of  the  scheme  is  only  the  goat's  skin  upon 
the  hands  of  Jacob.  It  is  there  in  an 
attempt  to  fool  the  law." 

Therefore,  we  believe  that  even  though  coupons  are  passed 

out  free  of  charge  to  persons  asking  for  the  same,  still  this 
does  not  take  away  the  inherent  evil  of  the  scheme.  The  persons 


-2- 


c 

9 


Honorable  Edgar  Mayfield 


who  purchased  merchandise  received  a larger  number  of  coupons, 
and  as  to  those  persons  the  element  of  consideration  is  present. 
Consequently,  we  believe  that  the  enterprise  in  question  con- 
stitutes a lottery  and  violates  the  Constitution  and  laws  of 
this  state. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a 
scheme  whereby  coupons  are  distributed  by  merchants  to  their 
customers  with  each  purchase,  which  coupons  are  placed  in  a 
box  and  after  a specified  period  of  time  one  coupon  is  drawn 
from  the  box  and  the  person  whose  name  appears  upon  said  coupon 
receives  an  automobile,  constitutes  a lottery.  The  fact  that 
coupons  are  given  free  to  persons  requesting  the  same  from  the 
merchants  does  not  make  the  scheme  any  less  a lottery. 

Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


APPROVED: 

/s/  C.B.B. 

J.  E.  TAYLOR 
Attorney  General 


DEPARTMENT  OF  PUBLIC  Department  of  Public  Health  and  Wel- 

HEALTH  AND  WELFARE:  fare  and  the  Division  of  Welfare  does 

LEASE  OF  FARM  LAND  not  have  authority  to  lease  any  of 

OF  CONFEDERATE  HOME:  the  land  constituting  a part  of  the 

Confederate  Home  near  Iligginsville , 
Missouri . 


October  9,  1950 


Honorable  Samuel  Marsh 
Director,  Department  of  Public 
Health  and  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Marsh: 

I. 

This  will  acknowledge  receipt  of  your  letter  of  August  28, 
1950,  requesting  an  opinion  as  to  a proposed  lease  to  be  entered 
into  by  your  department  on  behalf  of  the  Confederate  Home  at 
Higginsville , Missouri,  and  also  your  letter  of  September  11,  1950, 
in  which  you  submitted  a copy  of  the  proposed  lease  and  additional 
information . 

In  this  last  letter  you  state: 

"The  Division  of  Welfare,  which  division  has 
direct  supervision  over  the  operation  of  the 
Confederate  Home  at  Higginsville,  would  like 
to  lease  the  farm  to  a tenant  farmer  on  a 
share  basis,  as  they  have  very  few  inmates 
there  at  the  present  time,  and  they  believe 
it  would  be  more  economical  to  rent  the  farm 
than  to  operate  it  with  our  own  personnel. 

"We  would  like  your  opinion  as  to  whether  I, 
as  the  incumbent  Director  of  the  Department  of 
Public  Health  and  Welfare,  and  thereby  as  owner 
of  this  farm  as  trustee  for  the  State,  have  the 
power  to  execute  this  lease." 


(The  original  copy  of  the  lease  is  returned  to  you  herewith.) 
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II. 

The  Legislature  in  1945  provided  as  follows: 

"The  department  of  public  health  and  welfare 
through  and  on  behalf  of  the  division  of  wel- 
fare shall  have  the  power;  to  sue  and  be  sued; 
to  have  succession  in  its  corporate  name;  to 
make  contracts  and  carry  out  the  duties  im- 
posed upon  it  by  this  or  any  other  law;  to 
administer,  disburse,  dispose  of  and  account 
for  funds,  commodities,  equipment,  supplies 
or  services,  and  any  kind  of  property  given, 
granted,  loaned,  advanced  to  or  appropriated 
by  the  state  of  Missouri  for  any  of  tne  pur- 
poses  herein;  to  administer  oaths,  issue  sub- 
poenas for  witnesses,  examine  such  witnesses 
under  oath,  and  make  and  keep  a record  of  same. 

* * * (See  Sec.  33,  Laws  Mo.  1945,  page  954.) 

The  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rel. 

St.  Louis  vs.  Evans,  139  S.W.2d  967,  246  Mo.  209,  held  that  a lease 
is  a conveyance  or  grant  of  an  estate  in  real  property  for  a lim- 
ited term  with  conditions  attached  and  said: 

M,A  lease  is  generally  regarded  as  a convey- 
ance or  grant  of  an  estate  in  real  property 
for  a limited  term  with  conditions  attached, 
and  in  this  connection  has  been  defined  as  a 
conveyance  to  a person  for  life  or  years,  or 
at  will,  in  consideration  of  a return  of  rent 
or  other  recompense,  and  as  a conveyance  of 
any  lands  or  tenements,  usually  in  considera- 
tion of  rent  or  other  annual  recompense,  made 
for  life,  for  years,  or  at  will,  but  always 
for  a less  time  than  the  lessor  has  in  the 
premises.'  35  C.J.,  Sec.  381,  page  1140. 

"Respondents  admit  that  this  is  a correct  defi- 
nition of  a lease,  because  in  their  brief  they 
define  a lease  as  follows:  'A  contract  by  which 
one  conveys  lands,  tenements  or  hereditaments 
for  life,  for  a term  of  years  or  at  will,  or 
for  any  less  interest  than  that  of  the  lessor, 
usually  for  a specified  rent  or  compensation.'" 

46  C.J.  Sec.  287,  page  1032,  lays  down  the  following  prin- 
ciple and  reads: 
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"While  officers  are  presumed  to  have  acted 
within  their  authority,  statutes  delegating 
powers  to  public  officers  must  be  strictly 
construed,  and  all  persons  dealing  with  pub- 
lic officers  must  inform  themselves  as  to 
their  authority,  and  acts  which  are  within 
the  apparent,  but  in  excess  of  the  actual, 
authority  of  officers  will  not  bind  the  gov- 
ernment which  they  represent,  unless  ratified 
by  it." 

The  Supreme  Court  of  Indiana  in  the  case  of  McCaslin  et  al. 
v.  State,  99  Ind.  428,  l.c.  440,  states  the  well  established  rule 
of  law  that  a public  officer  can  only  deal  with  property  of  the 
state  when  so  authorized  by  law.  The  court  said: 

"*  * *A  state  officer  can  only  deal  or  con- 
tract in  relation  to  the  property  of  the 
State,  when  he  is  authorized  so  to  do  by  the 
express  provisions  of  law;  and  any  agreement 
he  may  make,  or  attempt  to  make,  in  relation 
to  such  property,  when  he  is  not  so  autho- 
rized, is  void  as  against  the  State.  * * *" 

The  Supreme  Court  of  California  in  the  case  of  McNeil  v. 
Kingsbury,  190  Cal.  406,  213  P.  50,  held  that  where  lands  are  de- 
voted to  some  special  public  use  by  legislative  authority,  they 
are  not  included  in  general  statutes  concerning  disposal  of  pub- 
lic lands. 

50  C.J.  Sec.  583,  page  1138,  provides: 

"The  powers  and  duties  of  the  various  land 
officers  and  agents  of  the  state,  the  final- 
ity of  their  decisions  and  other  considera- 
tions, are  generally  fixed  by  constitutional 
or  statutory  provisions,  explicitly  or  im- 
plicitly. Officers  appointed  to  sell  state 
lands  can  dispose  of  such  lands  only  as  are 
contemplated  by  the  statute  providing  for 
such  sale.  * * *" 

59  C.J.  Sec.  280,  page  167,  states  the  general  rule  with  re- 
spect to  disposition  of  state  property  and  reads  in  part: 

"The  power  to  dispose  of  state  property  is 
vested  in  the  legislature  which  may  make 
provisions  therefor  by  statute,  and  the  stat- 
utory provisions  must  be  complied  with  or  the 
sale  will  be  void." 
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Authority  for  the  above  statement  is  found  in  the  case  of 
State  of  Wisconsin  v.  Torinus , 26  Minn.  1,  49  N.W.  259,  l.c.  260, 
wherein  the  court  said: 

"The  proprietary  rights  of  a state  are  as  ab- 
solute and  unqualified  as  those  of  an  individ- 
ual. It  may,  in  the  absence  of  any  self-imposed 
restrictions  in  its  constitution,  sell  and  dis- 
pose of  its  property  upon  its  own  terms  and 
conditions,  for  cash  or  upon  credit;  and  it 
may  also  take,  hold,  and  enforce  notes  and  ob- 
ligations received  from  the  purchasers  of  its 
property,  the  same  as  individuals  can.  But 
as  the  legislative  department  is  the  only  one 
that  represents  the  state  in  respect  to  such 
rights,  it  alone  can  exercise  the  power  neces- 
sary to  the  enjoyment  and  protection  of  those 
rights,  by  the  enactment  of  statutes  for  that 
purpose . " 

The  above  case  is  cited  with  approval  in  the  case  of  Bjurke 
v.  Arens,  281  N.W.  (Minn.)  865,  l.c.  869: 

"In  disposing  of  such  lands  the  state  exer- 
cises the  same  proprietary  rights  as  an  indi- 
vidual and  may  sell  and  dispose  of  its  prop- 
erty upon  such  terms,  for  cash  or  upon  credit, 
as  shall  be  determined  by  statute.  State  of 
Wisconsin  v.  Torinus,  26  Minn.  1,  49  N.W.  259; 

37  Am.  Rep.  395." 

And  again  in  the  case  of  Henderson  v.  City  of  Shreveport,  160 
La.  360,  107  So.  139  l.c.  142,  wherein  the  court  said: 

"*  * *it  follows  that  public  things  cannot  be 
alienated  without  the  express  consent  of  the 
sovereign,  and  hence,  of  that  branch  of  the 
government  to  which  has  been  given  the  supreme 
lawmaking  power." 

In  the  foregoing  cases,  it  is  evident  that  in  order  to  dis- 
pose of  state  property  a legislative  act  is  necessary. 

Section  33  of  Laws  of  Missouri,  1945,  page  954,  quoted  at  the 
beginning  of  this  opinion  does  not  give  the  Department  of  Public 
Health  and  Welfare  or  the  Division  of  Welfare  specific  authority 
to  sell  or  dispose  of  real  estate.  We  believe  that  the  authority 
given  in  that  section  relates  to  personal  property  such  as  funds, 
commodities,  equipment,  supplies  and  other  similar  property. 


-4- 


Honorable  Samuel  Marsh 


We  believe  that  the  Legislature  would  have  to  enact  legisla- 
tion giving  your  department  specific  authority  to  lease  the  land 
before  a lease  would  be  valid  and  binding  upon  all  the  parties. 

III. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Department  of 
Public  Health  and  Welfare  and  the  Division  of  Welfare  does  not  have 
authority  to  lease  any  of  the  land  constituting  a part  of  the  Con- 
federate Home  near  Higginsville , Missouri. 

Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION:  * > Authority  of  county  court  to 

COUNTY  COURT: 

ASSESSOR:  adjust  assessment  on  real  estate. 


November  13,  1950 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion.  For  sake  of  brevity,  we  will  restate  your 
request : 

"The  Assembly  of  God  church  organization  owns  a lake 
site  in  Morgan  County,  Missouri.  On  3aid  site  are  the  fol- 
lowing buildings:  tabernacle,  chapel,  church,  well  and 
residence  for  caretaker.  Also  there  are  many  private  dwell- 
ings or  residences  located  on  said  site.  The  Attorney 
General  ruled  the  whole  project  taxable  as  no  plat  had  been 
filed  showing  a division  of  property.  The  county  assessor 
and  county  court  Just  recently  learned  that  said  property 
had  been  subdivided  and  that  the  property  under  private 
ownership  is  now  separated  from  that  owned  by  the  church 
organization  by  legal  descriptions  as  shown  by  a plat 
recorded  on  the  28th  day  of  February,  1950,  In  Morgan  County, 
Missouri.  The  assessor  has  made  up  his  books  and  same  are 
nearly  completed  by  the  county  clerk  and  practically  ready 
to  turn  over  to  the  collector  for  the  collection  of  1950 
taxes.  Can  this  be  considered  as  an  erroneous  assessment 
that  the  county  court  would  be  required  to  adjust  under 
Section  12214-1939." 

Following  your  original  request  for  an  opinion,  we 
requested  additional  facts  and  made  inquiry  as  to  what  opinions 
you  were  referring  to  in  your  original  request.  You  informed 
us  that  one  was  rendered  to  Honorable  William  S.  Thompson, 
Prosecuting  Attorney  of  Mercer  County,  Missouri,  under  date 
of  October  17,  1946,  which  opinion  holds  that  real  property 
owned  by  a religious  organization  is  not  exempt  from  taxation 
when  said  property  is  not  used  exclusively  for  religious 
purposes.  The  other  opinion  was  rendered  to  you  under  date 
of  June  4,  1947,  which  held  that  In  assessing  real  property,  the 
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assessor  must  base  the  assessment  on  the  true  value  of  said 
property.  So,  apparently  this  department  has  never  specifi- 
cally ruled  on  the  ownership  of  all  the  property  referred  to 
in  your  request.  That  is  a question  of  fact  and  since  you  do 
not  inquire  about  that,  we  need  not  pass  upon  that  question  at 
this  time. 

Section  1221  4#  R.  S.  Mo.  1939#  referred  to  in  your  request, 
relates  to  registered  voters  under  the  election  laws  of  this 
state  and  has  nothing  whatsoever  to  do  with  taxation.  Apparently 
you  meant  to  refer  to  Section  11234,  R.  S.  Mo.  1939#  which  was 
repealed  by  the  65th  General  Assembly  during  a revision  session 
and  did  not  as  of  the  date  of  making  this  request  have  said 
revision  bills. 

Section  11000.9#  Mo.  R.S.A.,  provides  that  books  for 
assessment  purposes  shall  be  turned  over  to  the  county  assessor 
at  least  60  days  prior  to  January  1 of  each  year  and  between 
January  1 and  June  1 of  each  year,  county  assessor  shall  make 
a list  of  all  real  property  in  the  county.  For  the  sake  of 
this  opinion,  we  shall  assume  that  the  county  assessor  complied 
with  the  foregoing  provision  in  assessing  said  real  property 
sinoe  there  seems  to  be  no  such  question  raised  by  your  request. 

Section  11000.35#  Mo.  R.S.A.,  further  provides  that  the 
assessor  shall  be  furnished  a real  estate  book  and  a personal 
assessment  book.  That  he  shall  describe  in  said  real  estate 
book  the  record  owner  of  said  land  in  the  county  and  describe 
same.  Furthermore,  the  assessor  is  required  to  consolidate 
all  lands  owned  by  one  person  in  a square  or  block  into  one 
tract,  lot  or  call  and  said  provision  provides  for  a penalty 
if  he  falls  to  do  so.  Said  statute  further  places  the  burden 
on  the  assessor,  in  compiling  said  real  estate  book,  to  procure 
the  descriptions  of  land  and  names  of  owners  from  the  land  list 
book  kept  by  the  recorder  of  deeds  and  to  carefully  note  and 
enter  in  proper  places  all  changes  and  names  of  oners  or 
descriptions  of  land  since  compiling  the  last  real  estate  book. 

Section  11000. 43 * Mo.  R.S.A.,  provides  that  every  person 
who  thinks  himself  aggrieved  by  the  assessment  of  his  property 
may  appeal  to  the  board  of  equalization.  Section  11001,  Mo. 
R.S.A.,  requires  the  court y board  of  equalization  to  meet  on 
the  second  Monday  of  July  of  each  year  in  such  counties  as 
Morgan  County,  which  is  a third  class  county,  at  which  time 
said  board  shall  have  power  and  duty  to  hear  complaints  and  to 
equalise  the  valuation  of  assessments  upon  all  taxable  real 
property.  Section  11004,  Mo.  R.S.A.,  requires  that  the  county 
board  of  equalization  shall  in  a summary  way  determine  the 
appeals  from  the  valuation  of  property  made  by  the  assessor  and 
shall  correct  and  adjust  assessments  accordingly.  Under  Section 
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11033«li|.»  subsection  5,  Mo.  R.S.A.,  the  Legislature  has  provided 
for  an  appeal  from  the  county  board  of  equalization  to  the 
State  Tax  Commission  by  any  owner  of  real  property,  which  pro- 
vision authorizes  said  Commission  to  investigate  all  such  appeals 
and  correct  any  assessments  which  are  shown  to  be  unlawful,  un- 
fair, improper,  arbitrary  or  capricious.  We  understand  that  by 
rule  of  said  Commission  that  it  has  fixed  September  30  of  the 
taxing  year  as  a final  date  for  appealing  to  said  Commission. 

This  department,  on  September  5,  19^7*  rendered  an  opinion 
to  Honorable  Roy  A.  Jones,  Prosecuting  Attorney  of  Johnson 
County,  Missouri.  In  that  opinion  reference  was  made  to  Section 
109^0,  R.  S.  Mo.  1939*  which  has  been  repealed.  However,  the 
63rd  General  Assembly  enacted  in  lieu  thereof  Section  If,  page 
1800,  Laws  of  Missouri,  1945*  which  provision  contains  practi- 
cally the  same  language  as  Section  109lf0,  supra,  prior  to  its 
repeal  and  requires  that  every  person  owning  or  holding  real 
property  on  the  first  day  of  January,  including  all  such  property 
purchased  on  that  day,  shall  be  liable  for  taxes  thereon  for  the 
same  calendar  year.  Said  opinion  held  that  any  person  owning 
property  on  that  date  who  subsequently  transfers  same  is  not 
relieved  from  liability  for  taxes  thereon  even  though  said  tax 
is  not  yet  due  and  payable  at  the  time  of  the  transfer  of  said 
property. 

In  United  States  v.  Certain  Land  Situate  in  City  of  St. 
Louis,  Mo.,  et  al.,  86  P.  Supp.  297 , l#c.  302,303,  the  United 
States  District  Court  of  Missouri  held  that  a lien  for  taxes  on 
land  attaches  as  of  January  1,  and  furthermore  that  after  said 
lien  attached  on  January  1,  there  can  be  no  proration  of  the 
tax;  furthermore,  in  this  case,  the  Court  held  that  the  United 
State  of  America  in  condemning  said  land  in  this  state  upon  which 
a tax  lien  existed  fixes  a lien  upon  the  award  in  the  registry 
of  the  Court  for  such  taxes.  In  so  holding,  the  Court  said* 

"Prior  to  the  new  statutes  some  of  the 
Missouri  courts  have  described  the  tax  lien 
which  was  in  existence  from  the  assessment 
date  until  the  amount  of  the  tax  was  definitely 
determinable  by  assessment  and  levy  as  being 
an  Inchoate  lien.  It  is  believed  the  legis- 
lature used  •fixed*  prior  to  •encumbrance1 
in  the  new  statute,  as  in  the  Helvering  case 
above,  meaning  the  opposite  of  * inchoate*, 
and  as  indicating  that  an  inchoate  lien  or 
encumbrance  existed  prior  to  the  time  that 
the  amount  of  the  taxes  was  definitely  deter- 
minable by  assessment  and  levy,  tfhen  we  con- 
sider the  Missouri  decisions  dealing  with 
tax  liens;  the  definitions  of  the  words  •accrue* 
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and  •fixed* ; together  with  Secs.  I4.  and  7* 
pp.  18OO-18OI , and  7»  p.  I86l,  of  the 
Missouri  Laws  of  19l+5»  emphasis  is  added  to 
the  belief  that  the  legislature  meant  by  the 
new  sections  that  an  Inchoate  lien  for  taxes 
commenced  on  January  1,  19^6,  for  19M>  taxes, 
and  that  said  lien  was  a present  enforceable 
demand  which,  under  the  new  clause,  became 
a fixed  or  settled  lien  in  amount  when  the 
assessment  and  levies  were  determined." 

*********** 

"With  respect  to  the  second  problem,  when 
the  lien  for  the  tax  attached  on  January  1, 

I9J4.6,  the  courts  have  held  there  could  not 
thereafter  be  any  proration  of  the  taxes. 

St.  Louis  Provident  Association  v.  Gruner, 
supra,  and  Collector  of  Revenue  within  and 
for  the  City  of  St.  Louis,  Missouri  v.  Ford 
Motor  Company,  supra." 

In  Long  v.  City  of  Independence,  229  S*W.  (2d)  686,  l.c. 
690,  the  court,  in  holding  that  a lien  for  state  and  county 
taxes  becomes  fixed  as  of  January  1,  said: 

"Sec.  10942.3  provides?  ‘Every  person  own- 
ing or  holding  real  property  or  tangible 
personal  property  on  the  first  day  of 
January  * * * shall  be  liable  for  taxes 
thereon  during  the  same  calendar  year.* 

Here  the  date  is  vised,  not  as  an  assessment 
date,  but  as  a date  for  fixing  'liability 
for  taxes,*  in  amounts  thereafter  to  be 
determined.  Appellants  here  seek  (and  some 
courts  have  been  so  inclined)  to  endow  the 
lien-attaching  date  with  powers  which  it  does 
not  possess.  The  lien  for  state  and  county 
taxes  is  inchoate  and  becomes  * fixed  in 
amount  by  relation  back  to  that  date  after 
the  assessment  and  levy  was  completed.* 

(Cases  cited.)" 

A primary  rule  of  construction  of  statutes  is  to  ascertain 
and  give  effect  to  the  lawmaker's  intent.  See  Donnelly  v. 
Keitel,  193  3.W.  (2d)  577 » 354  H38.  Appellate  courts  in 

this  state  have  repeatedly  announced  the  following  principle 
of  law:  That  taxation  is  the  rule  and  exemptions  therefrom 
the  exception,  so  that  the  burden  is  upon  the  one  claiming 
exemption  to  bring  himself  clearly  within  the  provisions  of 
the  statute  providing  for  exemption  and  that  such  taxing 
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statutes  must  be  strictly  construed.  See  State  ex  rel.  St. 
Louis  Young  Men’s  Christian  Association  v.  Gehner,  11  S.W.  (2d) 
30;  also  Adelphia  Lodge  No.  38,  K.P.,  v.  Crawford,  57  S.W. 

1020,  157  Mo.  356. 

In  the  instant  case  no  plat  showing  a division  of  property 
was  on  file  in  the  county  as  of  January  1,  1950,  the  date  under 
the  law  when  the  county  assessor  shall  commence  assessing  prop- 
erty in  the  county,  and  on  such  date,  such  tax  became  a lien 
against  said  property  even  though  the  actual  amount  has  not 
been  determined  as  of  that  date.  Therefore,  the  assessment 
for  tliis  year,  1950,  is  valid  and  the  county  court  is  unauth- 
orized under  the  law  to  consider  this  assessment  an  erroneous 
assessment  and  adjust  same. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  assessment 
made  by  the  county  assessor  against  said  property  for  1950  is 
valid  and  cannot  be  considered  at  this  late  date  by  the  county 
court  as  an  erroneous  assessment  and  adjust  same. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

APPROVED: 


r.  e/to — 

Attorney  General 


ARHiVLM 


PUBLIC  OFFICERS:  Offices  of  deputy  sheriff  and  city 

FEES  AND  SALARIES:  marshal  are  not  incompatible.  Party 

holding  these  offices  entitled  to 
compensation  provided  for  each. 


November  17,  1950 
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Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Guenther  Building 
Versailles,  Missouri 

Dear  Mr.  Marr: 

We  are  in  receipt  of  your  recent  request  for  an  opinion  of  this 
office,  which  reads  in  part  as  follows: 

"D.  D.  is  a deputy  and  gets  $150.00  per  month  as 
such  deputy  sheriff.  Recently  he  took  a Job  by 
appointment  from  the  city  to  be  the  high  marshal, 
and  he  gets  $150.00  monthly  salary,  and~about 
$50.00  in  additional  cash  for  checking  and 
shaking  doors  of  the  business  firms  in  the  city. 

* * * *” 

"The  presiding  judge  of  the  county  court  who  signs 
the  warrants  of  the  county  for  salaries,  wants  to 
know,  if  the  county  is  authorized  to  pay  him  his 
deputy  sheriff’s  salary  when  he  is  also  getting  a 
salary  from  the  city  for  being  night  marshal?  They 
do  not  object  to  him  holding  the  two  jobs,  but  do 
object  to  him  drawing  salaries  for  both  jobs." 

Regarding  the  holding  of  two  public  offices  by  one  individual 
at  the  same  time,  we  find  the  following  stated  by  the  court  in 
the  case  of  Bruch  v.  City  of  St.  Louis  (Mo.  App.),  217  S.  W. 
(2d)  744,  1.  c.  748: 

"The  limitation  at  common  law  upon  the 
holding  of  two  or  more  offices  at  one 
and  the  same  time  extends  no  farther  than 
to  prohibit  the  holding  of  incompatible 
offices.  Any  further  inhibition  must  be 
constitutional  or  legislative.  42  Am.Jur., 

Public  Officers,  sec.  59*  ******  *" 


Honorable  G.  Logan  Marr 


A careful  study  has  revealed  no  constitutional  or  statutory 
prohibition  against  the  holding  of  the  offices  of  deputy 
sheriff  and  city  marshal  by  the  same  individual.  Regarding 
the  common  law  principle  of  incompatible  offices,  the  court 
in  State  ex  rel.  v.  Bus,  135  Mo.  325,  1.  c.  338,  36  S.  ¥. 
636,  stated: 

"The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  Inconsistent  and  incompatible 
as  to  render  it  improper  that 
respondent  should  hold  both  at  the 
same  time.  At  common  law  the  only 
limit  to  the  number  of  offices  one 
person  might  hold  was  that  they 
should  be  compatible  and  consistent. 

The  incompatibility  does  not  consist 
in  a physical  inability  of  one  person 
to  discharge  the  duties  of  the  two 
offices,  but  there  must  be  some 
inconsistency  in  the  functions  of 
the  two;  some  conflict  in  the  duties 
required  of  the  officers,  as  where 
one  has  some  supervision  of  the 
other,  is  required  to  deal  with, 
control,  or  assist  him. " 

In  State  v.  Grays ton,  163  S.  W.  (2d)  335,  1.  c.  339,  3^9  Mo. 
700,  the  court  held  that: 

i ; ; 

"*  * * * The  settled  rule  of  the  common 
law  prohibiting  a public  officer  from 
holding  two  incompatible  offices  at  the 
same  time  has  never  been  questioned. 

The  respective  functions  and  duties  of 
the  particular  offices  and  their 
exercise  with  a view  to  the  public 
interest  furnish  the  basis  of  determina- 
tion in  each  case.  Oases  have  turned 
on  the  question  whether  such  duties  are 
inconsistent,  antagonistic,  repugnant 
or  conflicting  as  where,  for  example., 
one  office  is  subordinate  or  account- 
able to  the  other . " 
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The  question  therefore  is  whether  or  not  the  offices  of 
deputy  sheriff  and  city  marshal  are  inconsistent  and 
incompatible,  and  such  as  cannot  be  held  by  the  same 
individual  at  the  same  time.  This  question  has  been 
decided  by  the  Supreme  Court  of  South  Dakota  in  the  case 
of  Gulbrandson  v.  Town  of  Midland,  36  N.  W.  (2d)  655,  1.  c. 
658,  where  the  court  stated: 

"The  county  suggests  the  point  that 
the  offices  of  town  marshal  and  deputy 
sheriff  are  incompatible.  It  is  true 
that  the  duty  to  keep  the  peace  is 
common  to  both  offices.  But  that  fact, 
in  our  opinion,  does  not  render  the 
function  of  these  offices  inconsistent 
or  antagonistic  and  thus  render  them 
incompatible,  42  Am.  Jur.  936;  Peterson 
v.  Culpepper,  72  Ark.  230,  79  S.  ¥.  783 
2 Ann.  Cases.  378." 

In  Peterson  v.  Culpepper,  79  S.  W.  783,  1.  c.  785,  72  Ark. 
230,  2 Ann.  Cases.  378,  we  find  the  following: 

"In  the  case  of  State  of  Arkansas  v. 

Townsend,  79  S,  W.  782,  a similar 
question  to  the  question  In  this  case 
was  decided  by  this  court  (opinion 
Feb.  6,  1904),  in  which  it  was  held 
that  the  duties  of  the  offices  of 
probate  judge  and  recorder  of  a.  town 
were  not  incompatible,  ******. 

"We  are  of  the  opinion  that  the  chief 
of  police  of  a city  of  the  first  class 
is  not  a state  officer,  and  that  there 
is  no  incompatibility  between  the  office 
of  sheriff  and  the  position  of  chief  of 
police.  The  duties  and  the  powers  of 
the  two  are  sometimes  the  same,  and  the 
manner  of  discharging  them  is  substantially 
the  same.  This  falls  within  State  v. 

Townsend  (opinion  by  Chief  Justice  Bunn, 

Feb.  6,  1904)  79  S.  ¥.  782." 

We  must  therefore  conclude  that  the  offices  of  deputy  sheriff 
and  city  marshal  are  not  inconsistent  and  incompatible,  and 
may  be  held  by  the  same  Individual  at  the  same  time. 
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Furthermore,  as  long  as  the  individual  in  question  retains 
the  right  and  title  to  the  office  of  deputy  sheriff,  he  is 
entitled  to  the  salary  provided  for  that  office.  Compensa- 
tion to  the  holder  of  a public  office  is  an  incident  to  the 
office.  In  the  case  of  Coleman  v.  Kansas  City,  173  S.  W. 
(2d)  572,  1.  c.  577,  351  Mo.  254,  the  court  states: 

"During  the  time  Murray  held  the  office, 
he  is  entitled  to  the  salary  fixed  by 
law  as  an  incident  to  that  office 
'Compensation  to  a public  officer  is  a 
matter  of  statute,  not  of  contract $ 
and  it  does  not  depend  upon  the  amount 
or  value  of  services  performed,  but  is 
incidental  to  the  office, ' State  ex 
rel.  Evans  v.  Gordon,  245  Mo.  12,  loc. 
cit.  27,  149  S .¥.  638,  loc  cit.  741. 

Also,  see  State  ex  rel.  Chapman  v. 

Wa lb ridge,  153  Mo.  194,  54  S.  ¥.  447, 

State  ex  rel.  Vail  v.  Clark,  52  Mo. 

508." 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
offices  of  deputy  sheriff  and  city  marshal  are  not  inconsistent 
and  incompatible,  and  that  these  offices  may  be  held  by  the 
same  individual  at  the  same  time.  Furthermore,  as  long  as  the 
right  and  title  to  each  office  is  retained  by  the  same  individ- 
ual, he  is  entitled  to  the  compensation  provided  for  each  office. 

Respectfully  submitted. 


APPROVED : 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


J.  o AYLOR" 

ATTORNEY  GENERAL 


COUNTY  BUDGET  SYSTEM:  Expenditures  for  maintenknce  of  county 

* roads  including  compensation  for  personal 

services  cannot  be  paid  out  of  class  five 
having  been  budgeted  as  required  by  law  under 
class  three. 


December  12,  1950 


Honorable  G.  Logan  !'arr 
Guenther  3uilding 
Versailles,  Missouri 
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Dear  Sir : 


We  have  your  request  for  an  opinion  of 
Your  letter  is  as  follows* 


this  department. 


"Morgan  County  is  a third  class  county.  This 
is  the  month  of  November  1950.  The  funds  set  up 
in  class  No  3 of  the  County  Budget  for  the  upkeep, 
repair  ar.d  construction  of  county  roads  and  bridges 
has  become  exhausted.  There  is  an  unpledged,  un- 
obligated, unspent  sorplus  in  classes  number  one, 
two  and  five. 


"The  upkeep  and  repair  of  the  county  roads  is  a 
necessity  and  an  emergency,  and  the  money  is  needed 
to  pay  the  cost  of  supplies  and  the  wages  necessary 
to  pay  the  operators  of  the  county  road  maintainors. 
The  wages  and  the  salaries  of  the  county  employees 
on  the  county  road  machinery  was  not  estimated  and 
set  up  in  class  number  four  or  any  other  class,  other 
than  three. 

"The  agent  in  the  State  Auditor1 s Office  of  the  State 
of  Missouri,  in  charge  of  county  budgets  for  counties  . 
of  this  size,  which  is  a county  of  less  than  fifty 
thousand  population,  informed  the  County  Clerk  for 
the  County  Court,  that  any  surplus  of  funds  unexpended 
and  unobligated  in  classes  numbered,  one,  two,  five, 
may  be  transferred  to  class  number  five,  and  the  wage 
and  salaries  of  county  employees  necess-ry  to  operate 
the  county  machinery  repairing  and  upkeeping  county 
roads,  could  and  should  be  paid  out  of  class  number 
five  after  the  surplus  had  been  transferred.  This 
was  and  is  the  kind  of  an  emergencies  so  designated 
within  the  meaning  of  class  number  five. 


Mr.  G 


Logan  Marr 


"After  reading  198  S.V/.  (2d)  10,  I want  to  know 
if  it  i 3 legal  for  counties  of  this  size  and 
class  to  transfer  surpluses  in  classes  one  and 
two  and  five  to  clas3,  FIVE,  and  then  to  pay 
the  expenses  for  wages  and  supplies  for  the 
road  machinery  in  operation  of  county  machinery 
in  the  repair  and  upkeep  of  county  roads  out 
of  class  Five?  ? Ordinarily  these  expenses  are 
paid  out  of  class  No*  Three,  but  the  funds  in 
class  tiiree  under  the  budget  have  become  exhausted." 

Since  Morgan  County  is  a county  of  the  third  class  Sections 
10910  to  10917»  inclusive,  R.S.A.  Mo*  1939*  are  applicable  insofar 
as  its  budget  is  concerned* 

Section  10911*  R*S*A*  Mo*  1939*  provides  for  the  classification 
by  the  county  court  of  the  estimated  expenditures  of  the  county 
for  the  year  and  provides  for  six  different  classes  and  provides 
what  type  of  expenditure  shall  be  provided  for  under  each  class* 

The  portion  of  this  section  relating  to  class  1,2, 3,4  and  5 
reads  as  follows: 

"The  court  shall  show  the  estimated  expenditures 
for  the  year  by  classes  as  follows: 

"Class  1*  The  County  Court  shall  set 

aside  and  apportion  a sufficient  sun  to  care 

for  insane  pauper  patients  in  state  hospitals. 

Class  1 3hall  bo  the  first  obligation  against 
the  county  and  shall  loavo  priority  of  payment 
over  all  other  classes. 

"Class  2.  # # 

"Class  3*  The  county  court  shall  next  set 
aside  and  apportion  the  amount  required,  if 
any,  for  the  upkeep,  repair  or  construction 
of  bridges  and  roads  on  other  than  state 
highways  (and  not  in  any  special  road  district). 

The  funds  set  aside  and  apportioned  in  this 
class  shall  be  made  from  the  anticipated  revenue 
to  be  derived  from  the  levies  made  under  Sections 
8526  and  3527  R*  S.  Mo.^1939*  This  shall  constitute 
the  third  obligation  of  the  county. 

"Class  ij.*  *■&#■«• 

"Class  f>*  The  county  court  shall  next  set  aside 
a fund  for  the  contingent  and  emergency  expense  of 
the  county,  the  court  may  transfer  any  surplus 
funds  from  classes.,  1, 2, 3*4  Class  5 to  bo  used  as 


» » 
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contingent  and  emergency  expense*  From  this 
class  the  county  court  nay  pay  contingent 
and  Incidental  expenses  and  expense  of  paupers 
not  otherwise  classified.  No  payment  shall  be 
allowed  from  the  funds  in  this  class  for  any 
personal  service,  (whether  salary,  fees,  wages 
or  any  other  emoluments  of  any  kind  whatever) 
estimated  for  in  preceding  classes.” 

V.'e  call  attention  to  the  portion  of  the  above  quoted  section 
included  in  paragraph  thereof  which  provides  a fund  for  contingent 
and  emergency  expenses  of  the  county  wnioh  fund  is  to  be  derived 
from  unexpended  portions  in  classes  1,2,3  and  1|,  which  are  to  be 
transferred  to  class  5 and  which  provides  that  contingent  and 
emergency  expenses  are  to  be  paid  from  this  class  5 fund  and  ther. 
provides  that  ”no  payment  shall  be  allowed  from  the  funds  in  this 
class  for  any  personal  services,  (whether  salary,  fee3,  wages  or 
any  other  emoluments  of  any  kind  whatever  estl-.ated  for  In  preceding 
classes. w (Underscoring  ours). 

It  appears  to  us  that  this  class  5 fund  is  not  available  for 
the  purpose  of  the  road  expenditures  mentioned  in  your  letter, 
which  expenditures  according  to  your  letter  involve  wages  and 
salaries  of  the  county  employees  operating  county  road  machinery, 
for  the  reason  that  the  portion  of  Section  10911,  last  above 
quoted,  specifically  prohibits  the  use  of  the  class  5 fund  for 
"any  personal  service s(whether  salaries,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever)  estimated  for  in  the  preceding 
classes." 

Furthermore,  a portion  of  Section  1091^#  R.S.A.  Ko.  1939# 
which  pertains  to  class  5#  provides  that  "purposes  for  which  the 
court  proposes  the  funds  in  this  class  shall  be  used  shall  bo 
shown. " 

We  are  of  the  opinion  that  this  means  that  the  budget  under 
class  five  shall  show  the  purposes  for  which  it  i3  intended  that 
the  funds  in  class  five  shall  be  used.  Your  letter  indicates 
that  your  county  court  desires  to  use  some  of  the  class  five 
funds  for  the  purchase  of  supplies  and  for  wages  to  operators  of 
county  road  maintainers.  In  the  case  of  Elkins-Swyers  Office 
Equipment  Company  v.  Moniteau  County,  209  S.W.  2d.  127,  the 
Supreme  Court  of  Missouri,  after  quoting  the  following  provisions 
in  that  portion  of  Section  1091^,  supra,  pertaining  to  class  six, 

"■»  The  court  shall  show  on  the  budget 
estimate  the  purpose  for  which  any  funds 
anticipated  as  available  in  this  case  shall 
be  used.  »•»  * «■" 

held  class  six  funds  not  budgeted  under  class  six  to  be  not 
available  because  not  budgeted. 
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We  are  of  the  opinion  that  in  view  of  the  similarity  of 
these  two  provisions  of  the  statute  as  to  class  five  and  class 
six,  respectively,  the  logic  of  the  above  quoted  decisions  with 
reference  to  proposed  class  six  expend! ture s is  applicable  also 
to  class  five  expenditures  and  that  class  five  funds  therefore 
are  not  available  for  any  purpose  not  budgeted  under  class  five. 
Undoubtedly  the  expenditures  referred  to  in  your  letter  were 
not  shown  in  the  budget  under  class  five  because  they  were 
shown  under  class  three. 


CONCLUSION 

We  are  accordingly  of  the  opinion  that  funds  in  class  five 
in  your  county  cannot  be  used  to  pay  the  expenses  Involved  in 
road  maintenance  which  expenses  were  budgeted  under  class 
three. 


Respectfully  submitted. 


APPROVED: 


Attorney  General 


SAMUEL  V.  WATSON 
Assistant  Attorney  General 
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Mr.  A.  E.  i'iclnernejr, 

State  Grain  Warehouse  Commissioner, 
110S  Board  of  Trade  Building, 

Kansas  City,  Missouri. 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  re- 
questing an  official  opinion  of  this  department  and  reading 
as  follows: 

"Is  the  date  of  April  4,  1950,  the  date 
upon  which  the  special  referendum  election 
is  to  be  held,  a public  holiday?" 

Section  15310  R.S.  Mo.  1939  provides  as  follows: 

"The  following  days,  namely:  the  first 
day  of  January,  the  twenty-second  day 
of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  first 
Monday  in  September,  the  eleventh  day 
of  November,  any  general  primary  election 
day,  any  general  state  election  day, 
any  thanksgiving  day  appointed  by  the 
president  of  the  United  States  or  by  the 
governor  of  this  state,  and  the  twenty- 
fifth  of  December,  are  hereby  declared 
and  established  public  holidays;  and 
when  any  of  such  holidays  falls  upon 
Sunday,  the  Monday  next  following  shall 
be  considered  such  holiday." 


The  statute  above  set  out,  insofar  as  it  is  significant 
here,  provides  that  any  general  state  election  day  shall  be  a 
public  holiday. 

In  order  to  determine  the  meaning  of  a general  state 
election  we  turn  to  Section  No.  655  R.S.  Mo.  1939,  which  sets 
out  additional  rules  for  the  construction  and  meaning  of  statutes 


Mr.  A.  t.  Mclnemey: 


March  29,  1950 


and  certain  words  or  phrases  used  therein. 

Section  ho.  655  provides  in  part  as  follows: 

" * * * the  term  'general  election'  refers  to 
the  election  required  to  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November, 
biennially;  *-.  *•» 

/ 

In  the  case  of  state  v.  Searcy  39  Mo.  App.  393,  l.c.  405, 

the  w>t.  Louis  Court  of  Appeals  stated  as  follows: 

"It  is  next  objected  that,  whereas,  accord- 
ing to  the  law  in  force  at  the  time  when  this 
election  was  ordered  and  held,  a general  school 
election  in  all  the  counties  of  the  state  was 
required  to  be  held  on  the  first  Tuesday  in 
April,  which  was  the  second  day  of  that  month, 
and  whereas  the  election  ordered  by  the  county 
court  on  the  question  of  local  option  was  held 
on  the  eleventh  of  February,  which  was  within 
sixty  days  of  the  election  of  school  directors, 
the  election  on  the  question  of  local  option 
w;s  void  under  the  terms  of  the  statute.  The 
provision  of  the  statute  relating  to  elections 
on  the  question  of  local  option  outside  of  the 
corporate  limits  of  any  city  or  town  are  'that 
no  such  election,  held  under  the  provisions  of 
this  act,  shall  take  place  on  any  general  elec- 
tion day,  or  within  sixty  days  of  any  general 
election  held  under  the  constitution  and  laws  of 
this  state,  so  that  elections  as  are  held  under 
this  act  shall  be  special  elections,  and  shall  be 
separate  and  distinct  from  any  other  election  what- 
ever.' The  Revised  Statutes  of  1879  contain  this 
general  provision:  'The  construction  of  all  stat- 
utes of  this  state  shall  be  by  the  following  addi- 
tional rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature,  or 
of  the  context  of  the  same  statute.  * * * Sixteenth, 
the  term  "general  election"  refers  to  the  election 
required  to  be  held  on  the  Tuesday  succeeding  the 
first  Monday  of  November  biennially.'  rt.S.  1879, 
section  3126.  This  sho»s  that  the  school  election 
required  to  be  held  in  April  was  not  a 'general 
election,'  within  the  meaning  of  the  local  option 
statute,  and  this  disposes  of  this  assignment  of 
error . " 


Similarly,  in  Haas  v.  City  of  Neosho,  139  Mo.  App.  293, 
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the  opringfield  Court  of  Appeals  held  as  follows,  l.c.  296: 

"*  * 4-  xt  will  be  proper  to  consider  these 
two  sections  together  In  determining  this  1 

question.  The  first  reads  as  follows:  'No 
election  held  under  the  provisions  of  this 
article  shall  take  place  on  any  general  election 
day  or  within  sixty  days  of  any  general  election 
held  under  the  constitution  and  laws  of  this  Ctate, 
so  that  elections  as  are  held  under  this  article, 
shall  be  special  elections,  and  shall  be  separate 
and  distinct  from  any  other  elections  whatever.' 

The  latter  roads:  'Such  elections  shall  not  be 
held  within  sixty  days  of  any  municipal  or  State 
election  held  in  such  city,  and  shall  be  con- 
ducted and  returns  thereof  made  and  the  result 
thereof  ascertained  and  determined  in  accordance, 
in  all  respects  with  the  laws  and  ordinances 
governing  municipal  elections  in  such  city. 

"In  section  4160,  Revised  statutes  1899,  it  is 
provided  as  follows:  'The  term  "general  election" 
refers  to  the  election  required  to  be  held  on 
Tuesday  succeeding  the  first  Monday  in  November.' 

The  St.  ^ouis  Court  of  Appeals,  in  State  v.  Searcy, 

39  Mo.  App.  393,  held  that  the  general  election 
proviso  in  section  3027,  only  applied  to  the  Novem- 
ber election,  and  the  same  court  in  Dooley  v. 

Jackson,  104  Mo.  - pp.  21,  declared  that  the  word 
'elections'  used  in  a similar  statute,  do  not  in- 
clude primary  elections.  These  cases  are  cited 
with  approval  by  the  Supreme  Court  in  the  recent 
case  of  otate  ex  rel.  Van  Stade  v.  Taylor,  119 
S.W.  373." 

In  Greenwood  v.  City  of  El  Paso  186  S.*.  (2d)  1015,  the 
meaning  of  "general  election"  is  discussed  as  follows,  l.c.  1015! 

"The  words  'general  election'  popularly,  and 
by  themselves,  mean  the  state-wide  election 
held  pursuant  to  general  law  every  two  years 
for  selection  of  state,  district,  county 
and  precinct  officers." 

■*>t  is  theiefore,  manifest  that  the  special  referendum  elec- 
tion on  April  4,  1950,  is  not  a general  election.  That  it  was  the 
intention  of  the  Legislature  that  such  elections  as  that  of  April  4, 
1950  were  not  to  be  public  holidays  is  made  cleax  by  the  wordi .g  of 
section  15310,  supra,  in  which  provision  is  made  for  a public  holi- 
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day  on  the  date  of  the  state-wide  primary  elections.  If  the  Legis- 
lature had  intended  that  the  term  "general  etate  elections"  should 
include  all  state-wide  elections,  certainly  there  would  have  been 
no  necessity  for  the  specific  provision  regarding  the  primary.  This 
latter  fact  is  of  particular  importance  here,  for  it  is  a well- 
known  rule  of  statutory  construction  that  the  expression  of  one 
thing  (primary  elections)  is  the  exclusion  of  another  (other  state- 
wide elections).  Crevisour  v.  Hendrix  136  S.V».  (2d)  404.  That  we 
mu  t,  in  construing  Section  15310  give  to  the  term  "general  state 
elections"  its  ordinary  and  usual  meaning  is  emphasized  in  State  v. 
Platner  283  Mo.  508  as  follows: 

"The  Court  cannot  assume  that  the  Legislature, 
in  the  use  of  a woid  in  the  enactment,  intended 
to  give  it  a meaning  radically  different  from 
that  ordinarily  attached,  without  some  ex- 
planation of  such  intention;  * * * " 

Or  as  was  stated  in  Lansdown  v.  Fails  66  F.  ^2d)  939? 

"In  examining  the  language  of  statutes, 
the  courts  must  take  word3  in  their  common 
meaning." 

To  sum  up  then,  Section  655  R.O.  Mo,  1939,  as  well  as  the 
several  cases  heretofore  cited,  have  made  it  too  clear  for  further 
discussion  that  the  term  "general  election"  means  in  this  State, 
the  election  held  on  the  Tuesday  succeeding  the  first  Monday  of 
November,  biennially.  It  also  seems  apparent  that,  if  the  Legisla- 
ture had  intended  that  all  state-wide  elections  should  be  public 
holidays,  it  would  have  been  unnecessary  to  specifically  single  out 
the  state-wide  primaries.  Further,  it  would  appear  that  the  normal 
and  intended  moaning  of  "general  state  election"  is  simply  the  gen- 
eral election  as  defined  in  Section  655,  supra.  To  attach  any  other 
meaning  to  the  use  of  the  word  "state"  is  to  twist  and  obscure  the 
plain  and  evident  purpose  of  Section  15310  and  to  ignore  sound  and 
established  rules  of  statutory  construction. 


Conclusion 


It  is,  therefore,  the  opinion  of  tais  office  that  the 
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referendum  election  to  be  held  in  Missouri  April  4,  1950,  is  not 
a public  holiday. 


1 ' • . N 

Respectfully , 


H.  JACKOUN  DANIEL, 

Assistant  Attorney  General. 


APPROVED  s 
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AGRICULTURE:  Agricultural  seeds  containing.,noxIous  weed  seeds 
must  not  indicate  that  there  are  rfo  noxious 
SEEDS:  seeds  when  such  seeds  are  present* 


April  29,  1950 


Mr*  James  P*  McGinnis,  Director 
Seed  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir l 


This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  read- 
ing as  follows: 

"Will  you  please  give  us  a written 
opinion  as  to  whether  or  not  a seed 
labeler  is  permitted  to  show  •None*  or 
leave  the  space  blank  following  noxious 
weeds  on  a label  of  field  seed  if  three 
or  more  noxious  weed  seeds  are  present 
in  a fifty  (50)  gram  working  sample, 

"Section  ll|268.  Subsection  (d)  requires 
the  labeler  to  show  the  name  and  num- 
ber of  noxious  weed  seeds  which  are 
present  singly  or  collectively  when  in 
excess  of  1 In  5 grams  of  timothy, 
redtop,  tall  meadow  oat  grass,  orchard 
grass,  etc.  In  a fifty  (50)  gram  work- 
ing sample  the  labeler  is  permitted 
' ten  (10)  plus  the  Federal  tolerance 
of  two  (2),  or  a total  of  twelve  (12), 

"A  number  of  labelers  have  been  labeling 
their  seeds  "None"  or  leaving  the  space 
blank  following  noxious  weeds  if  though 
eight  (8)  to  ton  (10)  are  present* 

Regulation  6 in  part  reads  as  follows: 

1 Blank  spaces  on  the  label  will  be 
deemed  to  imply  *None*  when  such  inter- 
pretation is  reasonable," 

Section  ll|268.  Revised  Statutes  of  Missouri  1939»  refer- 
red to  in  your  lot ter,  provides  as  follows: 
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"Every  lot  of  agricultural  seeds,  as 
defined  In  section  llj.26f>  of  this  article, 
except  as  herein  otherwise  provided,  when 
In  bulk,  packages,  or  other  containers 
of  one  (1)  pound  or  more,  shall  have 
affixed  thereto,  in  a conspicuous  place, 
on  the  exterior  of  the  container  of 
such  agricultural  seeds,  a plainly 
written  or  printed  tag  or  label  in  the 
English  language,  statingi 

(a)  Commonly  accepted  name  of  such  agri- 
cultural seeds, 

(b)  The  approximate  percentage  by  weight 
of  purity)  meaning,  the  freedom  of  such 
agricultural  seeds  from  Inert  matter 
and  from  other  seeds  distinguishable  by 
their  appearance, 

(c)  The  approximate  total  percentage  by 
weight  of  weed  seeds,  the  term  •weed 
seeds*  as  herein  used  being  defined  as 
the  noxious  weed  seeds  or  bulblets 
listed  In  sub-section  (d).  and  all  seeds 
not  listed  in  section  liv2o£  as  agri- 
cultural seeds r 

( d)  The  name  and  number  of  each  kind  of 
the  seeds  or  bulblets  of  the  following 
named  noxious  weeds  which  are  present, 
singly  or  collectively,  as  follows: 

(1st)  in  excess  of  one  seed  or  bulblet 
in  each  five  (3>)  grams  (approximately 
one-sixth  of  one  ounce  avoirdupois)  of 
timothy,  redtop,  tall  meadow  oat  grass, 
orchard  grass,  Canada  bluegrass, 

Kentucky  blueftraas,  fescues,  brome  grasses, 
perennial  and  Italian  rye  grass,  crimson 
clover,  red  clovers,  white  clover,  alslkc 
clover,  sweet  clover,  lespedesa,  alfalfa, 
and  all  other  grasses  and  clovers  not 
otherwise  classified)  (2nd)  one  in  twenty- 
five  (2f>)  grams  (approximately  aix- 
aeventha  of  an  ounce  avoirdupois)  of 
millet 3,  rape,  flax  and  other  seeda  not 
specified  in  first  (1st)  or  third  (3rd) 

of  tills  sub-section  I (3rd)  one  In  one 
hundred  (100)  grams  ( approximately 
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three  and  one-half  ounces  avoirdupois) 
of  wheat,  oats,  rye,  barley,  buckwheat, 
vetches  and  other  seeds  as  largo  or  larger 
than  wheat;  and  for  the  purpose  of  this 
section  the  following  shall  be  defined 
as  noxious  weeds;  quack  grass,  dodders, 

Russian  thistle,  wild  carrot,  buckhorn 
and  other  varieties  of  plantain,  wild 
onion,  red  sorrel,  ox-eye  daisy,  garlic, 
and  such  other  weeds  as  the  state  depart- 
ment of ' agriculture  may  designate  as 
noxious, 

(e)  The  approximate  percentage  of  ger- 
mination of  suoh  agricultural  seeds  (in- 
eluding  hard  seed)  the  month  and  year 
said  seeds  were  tested, 

(f)  The  percentage  of  hard  seeds* 

(g)  The  full  name  and  address  of  the 
vendor  of  aich  agricultural  seeds,  to- 

, gether  with  the  numbor  of  said  vondor*s 
permit, 

()i)  Namo  of  state  and,  in  case  of  field 

corn,  county,  where  seod  was  grown,  and 
if  this  is  unknown,  a statement  to  that 
effect," 

It  is  to  be  noted  that  such  section  pertains  to  labeling 
only,  and  the  only  prohibition  against  selling  agricultural 
seeds ‘containing  prohibited  weed  seeds  is  found  in  Section 
ll|271.  Therefore,  as  long  as  the  provisions  of  Section  li|.268 
are  followed  and  agricultural  seeds  are  labeled  correotly, 
such  seeds  may  be  sold  even  though  the  noxious ‘weed  seeds  ex- 
ceed the  tolerances  allowed  by  sub-section  (d). 

We  believe  that  the  name  and  number  of  the  noxious  seeds 
need  not  be  listed  unless  the  tolerances  allowed  by  sub- 
section (d)  are  exceeded,  Eowevor,  wo  bellove  it  to  be  con- 
trary to  tho  requirements  of  the  act  to  place  on  the  label 
after  a listing  of  "noxious  seeds"  the  tern  "none"  or  leaving 
such  space  blank  if  as  a matter  of  fact  there  are  noxious 
weed  seeds  in  the  agricultural  seed,  even  though  such  noxious 
weed  seeds  are  within  the  tolerances  allowed  by  sub-seotlon  (d). 

When  there  are  noxious  weed  seeds  in  agricultural  seed 
within  the  tolerances  allowed  by  sub-section  (d)  such  fact 
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must  be  stated  on  the  label,  that  is.  Instead  of  listing 
"none"  or  leaving  a blank  after  "noxious  weed  seeds"  on  the 
label,  the  listing  must  be  that  noxious  weed  soods  are 

?rosont  only  within  the  tolerances  allowed  by  sub- section 
d).  Section  ll^68.  Revised  Statutes  of  Missouri  1939* 


COIICLUSION 


It  is  the  opinion  of  this  departmont  that  where  noxious 
weed  soeds  aro  present  in  agricultural  seed,  but  not  in  ex- 
cess of  the  tolerances  allowed  by  sub-section  (d).  Section 
II4J268,  Revised  Statutes  of  Missouri  1939*  when  in  bulk, 
packages  or  other  containers  of  one  pound  or  more,  the  label 
of  such  agricultural  seed  should  not  list  "none"  or  leave 
a blank  space  after  the  term  "noxious  wood  seed"  but  should 
slxow  that  the  noxious  wood  seeds  do  not  exooed  the  tolerances 
allowed  by  sub-section  (d)  of  Section  1^268,  Revised  Statutes 
of  Missouri  1939* 

Respectfully  submitted. 


C.  B.  BURRS,  JR. 

Assistant  Attorney  General 


t 

Approved : 


j.  b.  ‘path m. 

Attorney  Go 
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AGRICULTURE:  Mixed  whole  grains 

feeding-stuff sn  and, ' there’fore,  not  subject 
FEEDS:  to  Missouri  Feed  Law, 


9-/9-<ro , 


September  l6,  1950 


Mr*  James  P*  McGinnis 
Director  of  Feed  Division 
Department  of  Agriculture 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  and 
reading  as  follows: 

"Will  you  please  give  us  an  opinion 
on  Section  ll(.319»  Revised  Statutes  of 
Missouri,  1939*  specifically  as  to 
whether  or  not  mixed  whole  grains  is 
classed  as  a commercial  feed  and 
covered  by  the  Missouri  Feed  Law. 

"You  will  note  that  Section  llj-319  lists 
feeds  that  are  not  covered  by  the 
Missouri  Feed  Law  and  does  not  include 
a mixture  of  whole  grains  or  seeds, 

"V/e  have  a dealer  who  contends  that 
mixed  whole  grains  13  not  a commercial 
feeding- stuff  and  should  not  be 
required  to  abide  by  the  Feed  Lav; 
and  Feed  Regulations." 

Section  lij.319.  Revised  Statutes  of  Missouri,  1939* 
provides  as  follows: 

"The  tom  'commercial  f oeding-stuf f s ' 
shall  be  held  to  Include  all  feeding- 
stuffs  used  for  foeding  livestock 
and  poultry,  except  whole  seeds  or 
grains,  the  unnlxed  meals  made  directly 
from  the  entire  grains  of  corn,  wheat, 
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rye,  barley,  oats,  buckwheat,  flax- 
seed, kaffir,  and  mllo,  whole  hays, 
straws,  cotton  seed  hulls  and  corn 
stover,  pure  corn  chops  and  pure 
ground  ear  corn,  when  the  same  are 
not  mixed  with  other  materials,  but 
the  term  shall  not  apply  to  other 
materials  containing  sixty  (60)  per 
cent  or  more  of  water." 

It  is  to  be  noted  that  in  such  section  "whole  seeds 
or  grains"  are  excepted  from  the  definition  of  "commercial 
f eeding-stuff s."  Nothing  Is  said  In  such  section  as  to 
whether  or  not  such  whole  seeds  or  grains  may  consist  of 
mixtures.  However,  the  following  provision  relative  to 
meals  made  directly  from  the  entire  grains  of  certal  n 
specified  crops  does  apply  only  to  the  "unmixed  meals." 

Since  it  is  specifically  provided  that  only  the  unmixed 
meals  made  from  whole  grains  of  certain  crops  are  excepted 
from  the  definition  of  "commercial  f eeding-stuffs"  and  no 
provision  is  found  relative  to  "whole  seeds  or  grains"  we 
believe  that  whole  seeds  or  grains  mixed  or  unmixed  do  not 
come  tinder  the  classification  of  "commercial  f eeding-stuffs" 
and  are,  therefore,  not  covered  by  the  Missouri  Peed  Law, 

CONCLUSION 


It  is  the  opinion  of  this  department  that  mixed  whole 
grains  do  not  come  within  the  definition  of  "consnercial 
feeding-stuff s"  as  such  tern  is  used  in  Section  llj.319* 
Revised  Statutes  of  Missouri,  1939#  and  that  such  grains, 
therefore,  do  not  come  within  the  provisions  of  the  Missouri 
Peed  Law, 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 

J.  I..  TAYLOR 
Attorney  General 


- 2 - 


CBB:lrt 


STATE  HISTORICAL  SOCIETY: 


State  Historical  Society  is  an 
agent  of  the  state  and  not  sub- 
ject to  suit. 


December  9,  1950 


Honorable  Allen  McReynolds 
McReynolds,  Flanigan  § Flanigan 
Attorneys  at  Law 
Carthage,  Missouri 


Dear  Senator  McReynolds: 

We  are  in  receipt  of  your  recent  request  for  an  opinion  con- 
cerning the  liability,  if  any,  of  the  State  Historical  Society  of 
Missouri  because  of  an  alleged  infringement  of  copyright  in  the 
publication  of  two  songs  in  the  four-volume  set  of  Ozark  Folk  Songs 
published  by  the  Society.  You  enclose  with  your  inquiry  correspon- 
dence from  persons  claiming  to  be  the  owners  of  the  copyright  of 
these  two  songs. 


Your  inquiry  presents  the  question: 


Assuming  that  there  was  an  infringement,  is 
the  State  Historical  Society  liable  in  an  ac- 
tion brought  by  the  holders  of  the  copyright? 

You  suggest  the  further  question  as  to  whether  the  publica- 
tion in  fact  constitutes  an  infringement  of  the  copyright. 

In  view  of  the  conclusion  reached  as  to  the  question  of  law 
presented,  it  seems  unnecessary  to  attempt  to  answer  the  question 
as  to  whether  there  was  an  infringement  further  than  to  say  that 
from  the  available  evidence  this  seems  very  doubtful. 

The  State  Historical  Society  of  Missouri  is  an  agency  of  the 
state  created  by  statute  (Sections  14902,  14903  and  14904,  R.  S. 
Mo.  1939).  Its  rights  and  duties  are  prescribed  by  statute  and  it 
is  supported  by  appropriations  of  state  funds.  Among  its  duties 
is 


".  . . to  publish,  from  time  to  time,  reports 
of  its  collections  and  such  other  matters  as 
may  tend  to  diffuse  information  relative  to 
the  history  of  this  region  . . . ." 
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In  pursuant  of  this  duty  it  published  the  four-volume  collection 
of  Ozark  Folk  Songs.  The  publication  was  not  for  profit  and  we 
are  informed  that  the  receipts  from  sales  will  pay  only  a small 
part  of  the  cost  of  the  publication. 

The  general  doctrine  of  the  immunity  from  suit  of  the  state 
and  its  agencies  is  well  settled. 

In  the  Article  on  States  in  Corpus  Juris,  it  is  said: 

"A  state,  by  reason  of  its  sovereignty,  is 
immune  from  suit  and  it  cannot  be  sued  with- 
out its  consent,  in  its  own  courts,  the  courts 
of  a sister  state,  or,  by  an  individual,  in 
the  federal  courts.”  (59  C.  J.  300) 

Further  quotation  from  this  work  is: 

"SUITS  AGAINST  STATE  OFFICERS  AND  AGENCIES  -- 
(a)  IN  GENERAL.  While  a suit  against  state 
officials  or  agencies  is  not  necessarily  a 
suit  against  the  state,  the  general  rule  that 
a state  cannot  be  sued  without  its  consent 
cannot  be  evaded  by  making  an  action  nomi- 
nally one  against  the  servants  or  agents  of 
a state  when  the  real  claim  is  against  the 
state  itself,  and  it  is  the  party  vitally 
interested.  Accordingly  it  is  well  settled, 
as  a general  proposition,  that,  where  a suit 
is  brought  against  an  officer  or  agency  with 
relation  to  some  matter  in  which  defendant 
represents  the  state  in  action  and  liability, 
and  the  state,  while  not  a party  to  the  rec- 
ord, is  the  real  party  against  which  relief 
is  sought  so  that  a judgment  for  plaintiff, 
although  nominally  against  the  named  defen- 
dant as  an  individual  or  entity  distinct  from 
the  state,  will  operate  to  control  the  action 
of  the  state  or  subject  it  to  liability,  the 
suit  is  in  effect  one  against  the  state  and 
cannot  be  maintained  without  its  consent." 

(59  C.  J.  307) 

The  Supreme  Court  of  this  State  has  passed  on  this  question 
and  in  Zoll  v.  St.  Louis  County,  343  Mo.  1031,  124  S.  W.  (2d)  1168, 
the  Court  said: 

"The  courts  of  this  state  have  consistently 
held  that,  absent  consent  of  the  state,  its 
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agencies  can  not  be  sued  in  damages  from  what- 
ever source  caused,  except  when  acting  in  a 
private  or  proprietary  capacity  as  was  the  case 
in  Hannon  v.  St.  Louis  County,  supra  /~62  Mo. 

313? It  is  the  prerogative  of 

the  state  to  determine  when  suit  may  be  main- 
tained against  it  or  its  agencies  and  when  not." 

In  this  case  the  Court  cites  numerous  cases  holding  the  state  and 
its  agencies  not  subject  to  suit  and  holding  that  Section  21  of 
Article  II  of  the  Constitution  of  1875  and  Section  26  of  Article 
I of  the  Constitution  of  1945  are  not  a consent  by  the  state  to 
be  sued. 

The  case  of  Lias  v.  Harmony  Society  Historical  Association, 

88  Pennsylvania  Superior  Court  534,  involves  action  against  a 
historical  society  with  duties  similar  to  those  given  by  law  to 
the  State  Historical  Society  of  Missouri.  In  that  case  the  Court 
said  (1 . c . 541) : 

"We  are  clear  that  under  the  undisputed  facts 
in  this  case  the  defendant  was  engaged  in  ren- 
dering service  of  'a  public  character,  for  a 
high  order  of  public  benefit,'  for  the  state 
and  is  entitled  to  the  benefit  of  the  rule  of 
law  exempting  agencies  of  the  state  from  lia- 
bility for  negligence  in  the  performance  of 
functions  of  government  delegated  to  them  by 
the  state." 

The  case  of  Zoeller  v.  State  Board  of  Agriculture,  173  S.W. 
1143  (Kentucky),  was  an  action  for  damages  for  personal  injuries 
sustained  by  plaintiff  at  the  State  Fair  which  was  conducted  by 
the  defendant  Board  of  Agriculture.  The  injury  was  sustained  be- 
cause plaintiff  was  struck  and  injured  by  a mounted  musician  who 
was  employed  by  the  State  Board  of  Agriculture  to  furnish  music 
at  the  Fair.  The  court  held  that  the  State  Board  was  not  liable 
and  said  (1.  c.  1144,  1145)  : 

"It  is  an  elementary  principle  of  the  law, 
however,  that  the  state  cannot  be  sued  for 
the  negligent  or  malicious  acts  of  any  ser- 
vant of  any  agencies  of  the  state  which  per- 
form governmental  functions,  nor  can  such 
agencies  be  sued  for  torts  of  its  servants. 

The  question  for  determination  seems  to  be 
as  to  whether  or  not  the  State  Board  of  Ag- 
riculture, in  conducting  the  Kentucky  State 
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Fair,  exercises  a governmental  function.  If 
it  does,  it  is  then  not  liable  for  the  torts 
of  its  officers,  agents,  or  employes.  If  it 
does  not  exercise  a governmental  function, 
then  it  is  liable  for  the  torts  of  its  offi- 
cers and  agents. 


"The  State  Board  of  Agriculture  is  not  a cor- 
poration for  a pecuniary  profit,  and  no  per- 
son connected  with  it  has  any  pecuniary  in- 
terest in  it.  Such  a corporation  as  this  is 
not  subject  to  the  rules  prescribed  by  law 
for  private  corporations,  created  and  main- 
tained for  the  benefit  of  their  stockholders. 
The  fact  of  its  charging  a fee  for  admittance 
to  the  exhibitions  at  the  State  Fair  is  far 
from  being  conclusive  upon  the  subject  of  its 
public  character.  The  asylums  for  the  insane, 
in  this  state,  as  said  in  the  case  of  Leavell 
v.  Western  Ky.  Asylum,  supra,  are  corporate 
bodies,  with  power  given  to  them  by  the  stat- 
ute to  sue  and  be  sued,  to  contract  and  be 
contracted  with,  and  they,  likewise,  receive 
patrons  from  other  states,  and  charge  there- 
for, and  charge  the  estate  of  such  citizens 
of  the  state,  as  may  be  confined  therein,  for 
their  maintenance  while  there;  yet  this  court 
has  undeviatingly  held  that  they,  and  other 
such  as  they,  are  not  liable  for  the  tortious 
acts  of  their  officers  or  servants.  This 
court,  in  the  case  supra,  saying: 

'We  are  of  the  opinion  therefore 
that  the  right  given  appelleeby 
the  statute  to  sue,  and  to  others 
to  sue  it,  is  to  be  taken  in  a 
qualified  sense,  and  should  not 
be  so  construed  or  extended,  as 
to  make  it  responsible  to  persons 
injured  by  reason  of  the  miscon- 
duct or  negligence  of  its  inmates 
or  employes . ' " 
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CONCLUSION 

It  is  our  opinion  that  the  State  Historical  Society  of  Mis- 
souri is  an  agency  of  the  state  and  not  subject  to  suit  because 
of  alleged  infringement  of  copyright  in  its  publications. 

Respectfully  submitted, 


WALDO  P.  JOHNSON 

First  Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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CANCER  HOSPITAL: 

CAPACITY  TO  ACCEPT  GIFTS 
OR  BEQUESTS: 


The  State  Cancer  Commission  acting  on 
behalf  of  The  Ellis  Fischel  State  Cancer 
Hospital  may  accept  all  such  gifts  or 
bequests  as  are  consistent  with  the 
purposes  for  which  the  hospital  was  organized* 


February  3,  1950 


Doctor  C.  W.  Meinershagen 
Acting  Administrator 
The  Ellis  Fischel  State 
Cancer  Hospital 
Columbia,  Missouri 

Dear  Sir: 

We  have  your  recent  request  for  an  opinion.  Your  letter  is 
as  follows: 

"This  hospital  has,  in  times  past,  received 
money  for  its  construction  in  which  the  PWA 
participated  with  the  State  of  Missouri  and 
subsequently  one  gift  designated  to  be  used 
for  the  purchase  of  radium  and  quite  recently  a be- 
quest from  a deceased  person's  estate* 

"I  would  like  to  have  an  interpretation  as  to  the 
right  of  the  hospital  to  accept  money  with  specific 
reference  to  the  last  bequest  mentioned.  It  would 
also  be  desirable  for  the  hospital  to  know  under 
what  conditions  money  could  be  received  for  specific 
expenditures  as  gifts  from  individuals  or  estates* 

This  institution  is  not  empowered  under  the  act 
establishing  the  hospital  passed  by  the  59th  Assembly 
to  receive  money  except  from  counties  of  residence 
of  patients  sent  in  here  and  then  only  a maximum  of 
v5*00  per  month  per  patient.  This  money,  in  turn, 
is  forwarded  to  the  State  Treasurer  and  becomes  a 
part  of  general  revenue. 

"We  would  like  to  be  able  to  accept  gifts  and  to 
expend  the  money  as  the  donor  designates*  I have 
spoken  to  Dr.  Adams  regarding  this  problem  and  he 
asked  that  I communicate  with  you  for  your  opinion*" 

The  fundamental  question  here  is  whether  or  not  the  Cancer 
Hospital  may  accept  gifts  or  bequests  from  private  persons.  The 
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question,  "Under  what  conditions  may  the  hospital  accept  such 
gifts?"  is  secondary,  for  it  is  eminently  clear  that  if  gifts 
could  be  accepted,  the  conditions  of  acceptance  are  limited  only 
to  the  extent  that  the  purposes  of  the  gifts  are  inconsistent  with 

the  objects  for  which  the  hospital  was  organised. 

# > • 

As  stated  in  Thompson,  Wills,  1947,  132,  76,  79,  SO: 

"*  * * a municipal  corporation  may  take 
a devise  or  bequest  * * * in  trust  for 
any  purpose  germane  to  the  object  of  its 
organization." 

'It  is  important,  but  not  in  any  way  decisive  of  the. question 
here,  to  note  that  any  gifts  so  offered  would  have  to  be  accepted 
by  the  Cancer  Commission,  rather  than  the  hospital  itself,  for  the 
reason  that  the  commission  is  the  body  designated  to  create  and 
govern  said  institution,  consistent  of  course  with  the  statutory 
powers  and  control  of  the  Director  of  the  Department  of  Public 
Health  and  Welfare. 

Section  15142,  R.  S.  Mo,  1939,  is  as  follows: 

"The  governor  of  the  state  of  Missouri  is 
empowered  to  appoint  with  the  advice  and 
consent  of  the  state  senate  a cancer  com- 
mission for  the  state  of  Missouri,  consist- 
ing of  four  (4)  qualified  voters  of  the 
state.  The  cancer  commission  shall  appoint 
by  and  with  the  consent  and  advice  of  the 
governor  an  administrator  to  have  charge  of 
the  operation  and  conduct  of  said  cancer 
hospital." 

Section  15143,  R.  S.  Mo.  1939,  is  as  follows: 

"The  cancer  commission  of  the  state  of 
Missouri  is  hereby  empowered  and  directed 
to  establish  a hospital  to  be  known  as  the 
state  cancer  hospital." 

An  examination  of  the  authorities  on  the  primary  question  - 
may  a public  institution,  such  as  the  State  Cancer  Hospital,  accept 
gifts  and  bequests  from  private  sources,  reveals  the  following; 

57  Am.  Jur.  143: 

"The  prevailing  American  rule  is  that  a 
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city  may  receive  a legacy  or  devise  for  the 
purpose  of  applying  the  property  to  a public 
use  consistent  with  the  purposes  for  which  the 
city  is  organised.  'The  same  has  been  said  to 
be  true  of  a county,  school  township,  or  in- 
corporated  school  district  * * *." 

57  Am.  Jur,  1UU: 

it*  * *<rhe  courts  favor  devises  and  bequests 
for  charitable  uses." 

26  Am.  Jur.  5^9: 

"Hospitals  are  regarded  as  public  charities 
however  whether  their  corporate  charter  is 
public  or  private," 

/ 

Page  590,  supra: 

4 \ 

n*  * * hospitals  * * * may  take  and  hold, 
by  way  of  grant,  devise  or  bequest  real  or 
personal  property  * * ♦ and  may  act  as  trustees 
if  not  expressly  forbidden  by  their  charter  * * 

In  the  very  recent  case  of  Mississippi  Trust  Co.  v.  Ruhland, 
222  S.  W.  (2d)  752,  a unanimous  court,  in  holding  proper  a bequest 
to  the  State  Federal  Soldiers*  Home,  said  as  follows,  l.c.  752: 

a7  _ t 

"The  heirs  * * * contend  that  in  the  absence 
of  specific  legislative  authority,  it  is  the 
policy  of  Missouri  to  deny  to  state  institutions 
the  capacity  to  accept  gifts,  including  testa- 
mentary gifts,  from  private  individuals.  The 
trial  court,  in  a well  considered  opinion, 
reached  the  opposite  result : and  we  agree  there- 
at*1 " 

* • 

(Underscoring  ours.) 

The  court  then  continued  at  page  752: 

"Since  the  statutes  of  mortmain  are  not  in 
force  in  this  country,  and  our  wills  acts 
seldom  impose  restrictions  on  public  cor- 
porations taking  by  will,  there  is  no  valifl 
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reason  for  denying  such  corporations  the 
right  to  receive  a legacy^or  devlse*"in  trust 
"or  a proper  publTc  purpose." 

(Underscoring  ours.) 

4 0 0 t 

In  Laws  of  Missouri,  1947,  Vol.  I,  page  296,  Sec.  643,  there 
appears  the  following  section: 

"Whenever  any  devise,  bequest,  donation,  gift 
or  assignment  of  money,  bonds  or  choses  in 
action,  or  of  any  property,  real,  personal  or 
mixed,  shall  be  made  or  offered  to  be  made  to 
this  State,  the  Director  of  Revenue  shall  be 
and  is  hereby  authorised  to  receive  and  accept 
the  same  on  such  terms,  conditions  and  limitations 
as  may  be  agreed  upon  between  the  grantor,  donor  or 
assignor  of  said  property  and  said  official,  so  that 
the  right  and  title  to  such  property  shall  pass  to 
and  vest  in  this  State,  and  all  such  property  so 
vested  in  this  State  and  the  proceeds  thereof  when 
collected  may  be  appropriated  for  educational  pur- 
poses. or  for  such  other  purposes  as  the  legislature 
may  direct 

"Approved  March  11,  1947." 

It  is  believed  that  this  section  is  not  applicable  to  the 
present  situation.  Apparently  this  statute  was  written  to  cover  those 
cases  where  a devise,  bequest  or  gift  might  be  made  or  offered  gen- 
erally, as  "to  the  State  of  Missouri."  On  the  other  hand,  where  the 
gift  haB  been  specifically  bequeathed  to  a public  board  or  corporation, 
such  as  the  State  Cancer  Hospital,  there  is  no  necessity,  and  in  fact 
it  would  seem  to  be  a forced  interpretation,  to  apply  said  section. 

Section  643,  supra,  was  altered  slightly  by  the  1947  Act,  in 
that  it  formerly  provided  that  the  Board  of  Education  should  be  the  body 
authorised  to  receive  gifts  made  to  the  state,  whereas  it  now  vests 
that  function  in  the  Director  of  Revenue.  This  change  is  not  signi- 
ficant here,  however. 

The  court  in  the  Ruhland  case,  supra,  refers  to  this  statute, 
sets  it  out,  and  yet  it  holds  that  the  Soldiers'  Home  could  accept 
the  bequest,  thus  substantiating  our  view  that  Section  643  does  not 
operate  to  prevent  the  acceptance  of  bequests  by  such  institutions 
as  the  Soldiers'  Home  and  the  State  Cancer  Hospital*  The  court,  in 
the  Ruhland  case,  on  page  754,  in  referring  to  a statute  specifically  - 
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authorising  tha  Federal  Soldiers*  Home  to  accept  grants  and  devises 
of  land  stated: 

"This  amendment,  as  well  as  other  similar 
enactments  with  respect  to  other  state  agencies, 
was  in  affirmance  of  the  common  law,  * * * ar 
developed  hereinbefore;  and,  so  far  as  the 
capacity  of  the  state  to  accept  testamentary 
gift 8 is  involved,  was  declaratory  thereof  and 
the  more  clearly  established  the  common  law  as 
being  in  force  and  effect." 

The  court  concludes  the  Ruhland  case  of  page  754  of  222  S.  W.  (2d) 
by  stating: 

"What  we  have  said  rules  the  case.  However, 
we  also  mention,  without  discussion  or  passing 
upon  the  holding,  that  the  trial  court  was  of 
the  opinion  said  Laws  1945,  p.  175^,  if  additional 
authority  were  needed,  was  effective  to  authorise 
the  Federal  Soldiers*  Home  to  accept  the  gift  under 
Rosa  Ruhland *s  will,  for  the  reason  said  Home  is 
a charitable  institution  and  the  rule  is  well 
settled  that  a court  will  not  permit  a bequest  to 
such  an  institution  to  fail;  citing  Missouri 
Historical  Society  Vi  Academy  of  Science,  94  Mo. 

459,  466,  3 S.W.  346,  347:  Harger  v.  Barrett,  319 
Mo.  633,  6A2,  5 .Wi  2d  1100,  1104(9);  In  re  Rahn’s 
Estate;  316  Mo.  492,  510  (III),  291  S.  W.  120, 

127  (5,6)  130  51  A. UR.  S77;  Mo.  Ri  S.  A.  Sec.  9363; 
Lehnherr  v.  Feldmann,  110  Kan.  115,-  202  P.  624,  625, 

627." 

• 

In  connection  with  the- above  we  again  refer  to  26  Am.  Jur.  5&9, 
which  states  that  hospitals,  public  or  private,  are  regarded  as 
charitable  institutions.  The  foregoing,  particularly  the  Ruhland 
case,  in  controlling  here  and  leads  inevitably  to  the  conclusion 
that  the  hospital!  may  accept  gifts  and  bequests.* 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  State  Cancer  Commission 
may  accept  gifts  and  bequests  on  behalf  of  The  Ellis  Fischel  State 
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Cancer  Hospital,  so  long  as  such  gifts  or  bequests  are  consistent 
with  the  purposes  for  which  said  hospital  was  organised. 


Respectfully  submitted, 

I 


H.  JACKSON  DANIEL 

Assistant  Attorney  General 


/TAXATION:  Title  Insurance  Companies,  organized  under  the 

REVENUE:  provisions  of  Article  17,  Chapter  37,  R.  S.  Mis- 

souri, 1939,  exempted  from  payment  of  franchise 
tax  to  extent  assets  of  corporation  reasonably 
allocated  to  such  insurance  business . 


January  17,  1950 


Honorable  Charles  A.  Miller 
Commissioner,  State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  reading  as  follows: 

"Will  you  kindly  advise  this  Commission 
if  it  is  necessary,  under  the  new  laws  cover- 
ing Title  Insurance  Companies,  for  this 
type  of  a corporation  to  make  a return  and 
pay  a corporation  franchise  tax.  We  refer 
to  the  companies  organized  under  Article 
17,  Chapter  37,  R.  S.  Mo.  1939. 

"While  it  is  not  customary  to  ask  for 
more  than  one  reply  to  a request,  we  are 
going  to  take  the  liberty  of  asking  at 
this  time  if  all  insurance  companies 
who  now  pay  an  annual  premium  tax  of 
2%,  are  relieved  from  making  a return 
and  paying  a franchise  tax." 

Title  Insurance  Companies  of  the  type  referred  to  in  your 
letter  of  inquiry  are  those  which  have  among  their  chartered  pur- 
pose the  writing  of  title  Insurance  as  provided  for  in  Article 
17,  Chapter  37,  R.  S.  Missouri,  1939* 

Your  attention  is  directed  to  Section  6098a,  Missouri  R.S.A., 
which  provides  in  part  as  follows : 

"Every  insurance  company  or  association 
organized  under  the  laws  of  the  State  of 
Missouri  and  doing  business  under  the 
provisions  of  Articles  2,  7 and  1]_ , of 
Chapter  37,  Revised  Statutes  of  Missouri, 

1939,  and  every  mutual  mutual  fire  insurance 
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company  organized  under  the  provisions 
of  Article  6,  Chapter  37,  Revised  Statutes 
of  Missouri,  1939 > shall,  as  hereinafter 
provided,  annually  pay,  beginning  with  the 
year  19^5,  a tax  upon  the  direct  premiums 
received  by  it  from  policyholders  in  this 
state,  whether  in  cash  or  in  notes,  or  on 
account  of  business  done  in  this  state, 
for  insurance  of  life,  property  or  interest 
in  this  state,  at  the  rate  of  two  per  cent 
(2!?)  per  annum,  * * *" 


(Underscoring  ours.) 

You  will  note  that  Title  Insurance  Companies  have  been 
specifically  included  in  this  statute  imposing  the  direct  premium 
tax  of  two  per  cent . 

Section  4997. 135,  Missouri  R.S.A.,  provides  for  the  imposition 
of  the  Missouri  franchise  tax.  We  find  the  following  exemption 
contained  therein: 

"*  * * Provided,  that  this  law  shall  not 
apply  to  corporations  not  organized  for 
profit,  nor  to  express  companies,  which 
now  pay  an  annual  tax  on  their  gross  receipts 
in  this  state,  and  Insurance  companies , which 
pay  an  annual  tax  on  their  premium  receipts 
in  this  state:  * * *" 


(Underscoring  ours.) 

Further,  with  respect  to  reports  required  to  be  filed,  we  find 
the  following  contained  in  Section  ^997.136: 

"Every  corporation  liable  to  the  tax  pre- 
scribed in  the  foregoing  section  shall  make 
a report  in  writing  to  the  State  Tax  Com- 
mission annually  on  or  before  the  first 
day  of  March  in  such  form  as  said  Commission 
may  prescribe.  * * *" 


(Underscoring  ours.) 

From  the  foregoing  it  appears  that  Title  Insurance  Companies, 
organized  under  the  provisions  of  Article  17 , Chapter  37,  R.  S. 
Missouri,  1939,  have  been  exempted  from  liability  to  make  a return 
and  pay  the  Missouri  franchise  tax. 
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We  are  further  advised,  however,  that  many  companies  engaged 
in  the  title  insurance  business  and  qualified  under  Article  17  of 
Chapter  37,  R.  S.  Missouri,  1939,  also  engage  in  other  businesses, 
particularly  that  of  the  preparation  of  abstracts,  certificates  to 
abstracts,  and  other  similar  activities.  We  understnad  that  this 
portion  of  the  business  of  such  companies  is  not  strictly  "title 
insurance"  business. 

It,  therefore,  seems  that  a corporation  having  as  a part  of 
its  charter  power  the  right  to  engage  in  "title  insurance"  busi- 
ness may  be  exempted  from  the  Missouri  franchise  tax  only  to  the 
extent  of  the  portion  of  its  assets  necessarily  and  actually  used 
in  connection  with  this  phase  of  its  business,  and  that  if  such 
corporation  engages  in  other  business,  it  will  remain  liable  for 
the  payment  of  Missouri  franchise  tax  based  upon  the  value  of  its 
assets  used  in  such  other  business.  What  has  been  said  heretofore 
with  respect  to  the  exemption  from  the  Missouri  franchise  tax  of 
title  insurance  companies  paying  the  two  per  cent  direct  premium 
tax  is  equally  applicable  to  all  other  insurance  companies  paying 
such  direct  premium  tax. 


CONCLUSION 


In  the  premises  we  are  of  the  opinion  that  Title  Insurance 
Companies,  organized  under  the  provisions  of  Article  17 , Chapter 
37,  R.  S.  Missouri,  1939,  which  pay  a two  per  cent  direct  premium 
tax  upon  premiums  collected  for  policies  of  Insurance,  are  exempted 
from  filing  a return  and  the  payment  of  any  Missouri  franchise  tax. 

We  are  further  of  the  opinion  that  if  such  corporations  engage 
in  other  business  activities,  such  corporations  are  liable  to  file 
the  return  required  and  pay  the  Missouri  franchise  tax  upon  such 
portion  of  the  assets  of  such  corporation  as  are  employed  in  such 
other  business. 

We  are  further  of  the  opinion  that  all  insurance  companies 
which  are  subject  to  the  Missouri  two  per  cent  direct  premium  tax 
are  relieved  from  the  filing  of  a return  and  payment  of  Missouri 
franchise  tax. 

Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MISSOURI  STATE  SOIL.  . 
DISTRICTS  COMMISSION:: 


The  official  rules  and  procedures  for  fair  and 
impartial  referendums  on  the  establishing  of 
soil  districts  and  a selection  of  soil  district 
supervisors  that  have  been  submitted  to’ this 
department  should  be  and  are  hereby  approved, 
subject  to  the  modifications  and  recommendations 
suggested  herein. 


February  17,  1950 


Missouri  State  Soil  Districts  Commission 
Columbia,'  Missouri 

Gentlemen: 


I 


We  have.,  been  requested  by  you  to  give  our  official  opinion 
regarding  the  official  rules  and  procedures  for  fair  and  impartial 
referendums  on  the  establishing  of  soil  districts  and  the  selection 
of  soil  district  supervisors,  and  to  make  changes  and  modifications 
in  the  same  which  we  might  deem  advisable.  Your  copy  of  said  official 
ry.les  and  procedures  that  was  submitted  to  us  is  as  follows: 


OFFICIAL  RULES  AND  PROCEDURES 
FOR  FAIR  AND  IMPARTIAL  REFERENDUMS 
ON  THE  ESTABLISHING  OF  SOIL  DISTRICTS 
AND  THE  SELECTION  OF  SOIL  DISTRICT 
SUPERVISORS. 


(Issued  by  State  Soil  Districts  Commission) 
Columbia,  “Mo.,  March  19,  194-9* 

Local  Committee  and  Judges--Read  Carefully. 

I.  Provide  sealed  ballot  boxes  and  open  polls  promptly  at 
time  advertised.  The  ballot  boxes  must  be  substantially 
constructed,  securely  locked  and  left  locked  throughout  the 
referendum. 


2.  Furnish  official  ballots  (suggested  form  is  attached)  In 
sealed  packages  stating  the  number  included.  Ballots  not 
used  should  be  returned  to  the  Organization  Committee  in  the 
county  agent's  office  in  a separate  package.  The  sum  of  those 
used  and  returned  unused  should  equal  the  total  number  received. 


3.  Only  one  vote  is  allowed  per  farm  either  by  the  owner,  or 
his  legal  representatives  The  interpretation  by  the  State 
Soil  Districts  Commission  of  what  constitutes  a farm  is  the 
same  as  the  interpretation  of  the  AAA,  now  PMA.  A tract  of 
land  must  be  operated  as  an  independent  farm  enterprise  to 
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entitle  its  land  representative  to  a single  vote*  Two  or 
more  tracts  of  land  that  are  operated  by  one  management  as 
an  Independent  farm  enterprise  will  be  entitled  to  one  vote* 

The  size  of  each  farm  must  be  at  least  3 acres  or  more  . 

The  latest  information  available  from  local  PM  committees 
relative  to  the  total  number  of  farms  within  the  proposed 
soil  district  will  be  used  by  the  State  Commission  in  their 
determination  of  whether  or  not  a substantial  expression  has 
been  demonstrated,  as  required  by  law. 

Jj.*  Each  farm  owner  personally  may  cast  as  many  votes  in  the 
soil  district  referendum  and  election  of  supervisors  aS  he 
owns  independently  operated  farms*  (See  paragraph  3 for 
definition  of  a farm)  If  it  is  impossible  for  the  landowner 
to  personally  cast  his  eligible  vote  or  votes  because  of 
absentee  landowner  ship,  or  sickness,  or  for*  any  other  reason, 
over  which  he  has  no  control,  the  soil  districts  law  provides 
that  he  may  give  a power  of  attorney  to  a taxpayer  residing 
within  the  county  to  represent  him  in  this  referendum  and 
election  of  supervisors*  It  is  the  policy  of  the  Commission 
to  require  that  such  a taxpayer  not  be  a legal  land  representative 
for  more  than  one  land  owner,  unless  such  legal  representation 
has  been  established  previously  by  reason  of  professional  or 
paid  farm  managership.  In  addition,  it  is  recommended  that 
this  taxpayer,  given  a power  of  attorney,  be  an  individual  who 
has  something  to  say  about  the  operation  of  the  farm  or  farms 
throughout  the  year,  and  who  would  be  in  a position  to  work 
with  the  soil  district  if  established.  Acquisition  by  one 
individual  of  numerous  powers  of  attorney  and  voting  these 
powers  of  attorney  as  a bloc  is  considered  by  the  Commission 
as  outside  the  provisions  of  the  law. 

Three  (3)  official  election  judges  are  required  by  law 
for  each  polling  place.  They  must  be  capable  citizens  within 
the  proposed  district,  and  shall  be  appointed  by  majority 
vote  at  the  public  hearing.  Reasonable  car©  should  be  taken 
to  appoint  a group  of  judges  for  each  polling  place  which  will 
represent  both  those  who  favor  and  those  who  oppose  the 
organization  of  a soil  district.  If  any  appointed  judge  i3 
not  present  at  the  polls  on  the  day  and  time  of  the  referendum, 
those  judges  present  may  select  any  citizen  of  the  proposed 
district  to  serve  In  his  or  her  place,  and  give  him  or  her 
the  necessary  instructions.  All  Instructionsto  judgesmust  make 
clear  that  any  person  designated  to  conduct  3uch  a referendum 
or  assist  in  such  a referendum,  and  in  that  manner  gains 
knowledge  as  to  how  any  land  representative  voted  and  reveals 
such  knowledge  to  any  other  person  shall  be  guilty  of  a mis- 
demeanor. 
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a*  Judge  Ho.  1.  After  determining  voters*  eligibility, 
delivers  one  ballot  to  him.  (Unless  otherwise  provided 
by  soil  districts  committee,  voters  should  vote  at  a 
polling  place  in  the  area  where  the  farm  they  own,  or 
represent,  is  located*) 

b*  Judge  Ho.  2.  Should  receive  the  ballot  from,  the  voter 
and  place  it  in  a sealed  ballot  box  distinctly  marked  for 
the  area*  (If  local  committee  decided  to  allow  land 
representatives  owning  or  representing  land  in  other  areas 
to  vote  at  this  polling  place,  the  marked  ballots  of  the 
land  representatives  from  these  other  areas  should  be 
placed  in  extra  separate  ballot  boxes  provided  and 
distinctly  marked  for  the  area  in  which  such  farms  are 
located* ) 

c*  Judge  Ho.  3.  Should  list  voter's  name,  address 
and  other  information  called  for  on  the  listing  sheet 
provided  and  marked  for  the  area.  (Suggested  listing  .sheet 
is  attached.  If  local  committee  decided  to  allow  land 
representatives,  owning  or  representing  land  in  other 
areas,  to  vote  at  this  polling  place,  the  names,  addresses, 
etc.  of  such  voters  should  be  listed  only  on  the  sheets 
provided  and  marked  for  the  other  areas*  total 

number  of  names  on  the  listing  sheets  used  should  agree 
with,  the  number  of  ballots  tised. ) 

6.  Close  the  polls  promptly  at  the  closing  hour  designated  but 
allow  those  who  have  entered  the  polling  place  before  this  time 
to  complete  their  ballots. 

7.  Immediately  after  closing  the  polls,  the  judges  shall  open 
the  ballot  boxes  and  carefully  count  the  ballots  cast.  Tally 
on  the  tally  sheet  provided  for  the  •Referendum*  the  number  of 
•Yes*  votes  and  the  number  of  *Ho*  votes,  and  on  the  tally  sheet 
provided  for  the  ’Election  of  Supervisors*  write  plainly  the 
names  of  the  nominees  in  the  proper  spaces  and  tally  the  votes 
each  receives  on  the  lines  just  below  their  name*  The  nominee 
who  receives  the  largest  number  of  votes  in  each  of  the  four 
areas  will  be  declared  elected  a supervisor  provided  the  State 
Soil  Districts  Commission  finds  that  a substantial  representation 
of  opinion  has  been  expressed,  that  two-thirds  of  those  voting 
favor  the  establishment  of  a district,  and  declares  the  district 
established*  (Suggested  forms  are  attached.) 

The  referendum  and  election  votess  should  all  be  tallied 
thus : on  the  proper  lines  of  'Referendum*  and  on  the  'Super- 

visor Election*  Tally  sheets  provided.  The  totals  of  the  votes 
cast  in  both  cases  should  then  be  recorded  in  the  indicated 
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spaces.  All  three  judges  should  sign  ’Referendum "and 
•Election 1 Tally  sheet  used  before  turning  them  in. 

8.  All  blanks  on  'List  of  Voters'  and  all  'Referendum*  and 
'Election'  Tally  Sheets  must  be  correctly  filled  in*  - 

9*  The  ballots  after  being  counted  shall  be  sealed  up  in  a 
package  by  the  judges  at  the  polls,  and  shall  not  be  inspected 
unless  in  case  of  a contested  election,  and  then  only  on  the 
order  of  the  proper  court.  Arrangements  should  be  made  to 
return  ballot  boxes  with  all  ballots  (both  used  and  unused), 
all  used  'Listing  Sheets,  all  used  Referendum  and  'Election* 
Tally  Sheets,  properly  signed  (by  all  3 judges)  and  all 
supplies  to  the  clerk  of  the  county  court  or  a place  specified 
by  the  local  conanittee,  within  gif,  hours  after  polls  are  closed, 
where  they  shall  be  safely  preserved  for  twelve  months. 

Chairman  of  the  local  committee  and  the  clerk  of  the  county 
court  shall  report  and  certify  to  the  total  'Ref erondum'  vote 
by  areas,  and  polling  places  and  to  the  total  Election  votes, 
by  areas  for  each  nominee  and  send  to  secretary  of  State 
Commission.  (A  suggested  copy  of  Report  and  Certification 
form  Is  attached*)'5 

Rule  No.  1 should  provide  for  at  least  one  notice  of  the  day 
and  place  of  election  in  each  weekly  newspaper  in  the  county  so 
that  the  land  representatives  have  due  notice  of  the  election  or 
referendum. 

The  statement  in  the  Rule  No.  [j.  that  reads:  "In  addition,  it 
is  recommended  that  this  taxpayer,  given  a po?/er  of  attorney,  be  an 
individual  who  has  something  to  say  about  the  operation  of  the 
farm  or  farms  throughout  the  year  and  who  would  bo  In  a position 
to  work  with  the  soil  district  If  established"  be  omitted  because 
there  is  no  legal  or  statutory  basis  for  you  to  make  this  recommend- 
ation even  though  it  Is  a desirable  recommendation  from  a soil 
conservation  standpoint.  The  last  paragraph  of  said  Rule  No.  ij. 
should  read  as  follows:  "Acquisition  by  one  individual  taxpayer 
of  the  county  within  which  the  proposed  soil  district  will  be 
located  of  more  than  ( you  insert  the  number  deemed  reasonable) 

powers  of  attorney  and  voting  thereby  in  more  than  one  polling 
place  Is  prohibited."  It  Is  undesirable  for  persons  for  or  against 
the  organization  of  a soil  district  to  go  around  soliciting  powei  s 
of  attorney  from  landowners  In  order  to  have  a large  voting  strength. 
If  the  limit  is  placed  upon  the  number  of  powers  of  attorney  one 
individual  taxpayer  may  hold  and  vote,  then  a limit  on  the  number  of 
polling  placos  in  which  such  a voter  may  vote  should  be  mad©  because 
otherwise  the  judges  would  not  know  that  such  a person  had  voted  at 
other  polling  placos  in  the  county  in  violation  of  the  rule.  The 
rule  should  be  definite  and  should  prohibit  rather  than  state  that 
such  conduct  I3  improper* 
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The  second  sentence  of  Rule  No.  5 should  ho  modified  to  read  as 
follows!  "They  must  be  residents  of  the  proposed  district,  and  should 
be  capable  and. respected  citizens.  They  shall  be  selected  by  a majority 
votefvoice,  hand  or  written  ballots)  of  the  land  representatives  at 
the  public  hearing."  The  words  select  or  selected  should  be  substituted 
for  the  words  appoint  or  appointed  in  Rule  No.  5 because  they  are 
elected  or  selected  by  your  rule  by  vote  of  the  land  representatives. 

The  group  does  not  have  appointing  power.  The  last  sentence  in  Rule 
No.  5 might  read  as  follows:  "All  instructions  to  judges  must  make 
clear  that  any  person  designated  to  conduct  such  a referendum  or 
assist  in  such  a referendum,  and  who  thereby  gain 3 knowledge  as  to  how 
any  land  representatives  voted  and  reveals  such  knowledge  to  any  other 
person  shall  be  guilty  of  a misdemeanor. " 

The  suggested  forms  for  the  tally  sheets  to  be  signed  by  the 
election  judges  v/ere  not  attached.  The  tally  sheets  should  have  a 
statement  at  the  bottom  which  would  read  as  follows:  "We  hereby 
certify  that  the  ballot  boxes  used  at  this  referendum  v/ere  opened 
in  our  presence  at  the  beginning  of  the  election  and  found  to  be 
empty;  that  the  ballot  boxes  were  opened  in  our  presence  at  the  close 
of  the balloting,  and  that  we  counted  the  ballots  therein  and  that  the 
result  shov/n  above  is  the  true  and  correct  result  of  the  referendum 
held  on  the  day  of  19p0." 


You  might  add  another  sentence  to  Rule  No.  9 which  would  read 
as  follows:  "The  State  soil  Districts  Commission  will  pay  the  county 

clerk  the  sum  of  $ for  his  personal  services  in  preserving 

the  ballots  and  for  certifying  as  to  the  result  of  the  election  or 
referendum."  The  county  clerk  might  not  wish  to  perform  the  duties 
that  you  are  going  to  impose  upon  him  by  Rule  No.  9*  The  county 
clerk* s statutory  duties  do  not  Include  performing  the  acts  required 
of  that  officer  by  Rule  No.  9#  and  therefore  he  should  be  compensated 
for  the  same.  The  county  clerk  might  refuse  to  have  anything  to  do 
with  the  referendum  and  refuse  to  preserve  the  ballots.  Your  rules 
.should. provide  that  in  the  event  that  he  declines  to  act,  that  the 


ballots  be  transmitted  to  the  State  Soil  Di: 
safe  keeping,  together  with  all  records  and  tally 
to  said  ref erendum. " 


C or.rai s s i on  for 
she  e t s in  r e a a r d 


We  wish  to  call  your  attention  to  the  fact  that  said  official 
rules  and  procedures  when  adopted  by  you  must  then  bo  filed  with  the 
Secretary  of  State  to  comply  with  Laws  of'  Missouri,  ±c)l\.l> , page 
I50lj..  Section  2 of  said  law  provides  as  follows: 

"(a)  each  state  agency  shall  file  forthwith 
in  the  office  of  the  Secretary  of  State  a 
certified  copy  of  each  rule  adopted  by  it, 
including  all  rules  now  In  effect.  The 
Secretary  of  State  shall  keep  a permanent 
register  of  such  rules  open  to  public  in- 
spect! Oil. 

"(b)  Each  rule  hereafter  adopted  shall  become 
effective  ten  days  after  such  filing  unless 
a later  date  is  required  by  statute  or  specified 
in  the  rule . " 


i- 
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COHCLUSIQH 


It  is  the  opinion  of  this  department  that  the  official  rules 
and  procedures  for  fair  and  Impartial  ref erendums on  the  establishing 
of  soil  districts  and  a selection  of  soil  district  supervisors  that 
have  boon  submitted  to  this  department  should  be^and  are  hereby^ 
approved*  subject  to  the  modifications  and  recommendations  suggested 
above. 


-6- 


REFERENDUM  AND  SUPERVISOR  ELECTION 
BALLOT,  AREA  I.  INCLUDES 
and  TOWNSHIPS. 

194  “T  ‘ 

Do  you  favor  the  creation  of  The  Soil 

District  of  County? 

Yes  (Scratch  one) 

No 

(The  three  nominees  receiving  highest 
nominating  vote  for  Area  1.  List  names 
alphabetic  ally. ) 

Vote  for  only  one  supervisor  by  placing 
an  X in  the  square  before  his  na$e 


> 

* ■ ' 

4 

REFERENDUM  AND  SUPERVISOR  ELECTION 
BALLOT,  Area  2.  INCLUDES 
and TOWNSHIPS. 

, 1% 

Do  you  favor  the  creation  of  The  Soi! 

District  of  County? 

Yes  (Scratch  one) 

No 

(Che  three  nominees  receiving  highest 
nominating  vote  for  Area  2.  List 
names  alphabetically. ) 

_ Vote  for  only  one  supervisor  by 
'g  placing  an  X In  the  square  before  hi; 
■5  name. 

H • 


•P 

(3 


O 

4> 

P 

O 


( cut  on 


this  line) 


REFERENDUM  AND  SUPERVISOR  ELECTION 

B ALLOT , AREA  3 • INCLUDED 

and  TOWNSHIPS.  

194 . 

Do  you  favor  the  creation  of  The  Soil 
District  of  County? 

Yes  (Scratch  one) 

No 


REFERENDUM  AND  SUPERVISOR  ELECTION 
BALLOT,  AREA  4.  INCLUDES 
and  TOWNSHIPS. 

,194 . 

Do  you  favor  the  creation  of  The  Soi.' 
District  of  County? 

Yes  (Scratch  one) 

No 


Vote  for  only  one  supervisor  by  placing 
an  X in  the  square  before  his  name 


Vote  for  only  one  supervisor  byplacin/ 
an  X in  the  square'  before  his  name. 


...  ‘ «.  ~ • 

REPORT  AND  CERTIFICATION  OF  REFERENDUM,  AND  ELECTION  OF  SUPERVISORS' 

FOR  THE  PROPOSED  SOIL  DISTRICT  OF  COUNTY  HELD  194 

Vote 

Polling  Places  Yes  No 

Area  1 


Total  referendum  vote  for  Area  1 
Area  2 


Total  referendum  vote  for  Area  2 
Area  3 


Total  referendum  vote  for  Area  3 
Area  4 


Total  referendum  vote  for  Area  4 

Total  referendum  vote  for  proposed  district  ____ 

Name  of  Nominees  Address  Votes  Received. 

Area  1 _____  


Area  2 


Area  3 


flame  of  Nominees 


Area  4 


Address 


Votes  Received 


Total  Election  Vote  in  Proposed  District 


Certification:-  The  foregoing  is  a full,  correct  and  true  account 

of  the  Referendum  and  Supervisor  Election  vote  for 

the  proposed  Soil  District  of  County, 

held  on  

194  . 

Signed:  . . , 194 

Ohm.  / Local  Sponsoring  Somruitf.ee 


Uierkofthe  County  Court 


* 


> 


194. 


^ . 


STaTE  SOIL  DISTRICTS  COMMISSION  OF  MISSOURI 
LIST  oF  VOTERS  AT  REFERENDUM  AND  ELECTION  OF  SUPERVISORS 
POLLING  PLACE  , AREA  No. 

ON  , 194 

THE  SOIL  DISTRICT  OF COUNTY 


Name 


Address 


: 


Indicate  by  1 
Those  Present' 
ing  Power  of 
Attorney 


Notation 


t 


(Add  More  Sheets  as  Needed) 


Signed:  ' 

Judge  of  Referendum 


Judge  of  Referendum 


Judge  of  Referendum 


■Magistrate  c6urts: 

•CIRCUIT  COURTS: 
FILING  FEES: 


Refund  to  plaintiff  of  filing  fee  paid  to 
Magistrate  Court  when  change  of  venue  is 
taken  to  Circuit  Court. 


April  6,  1950 


Honorable  Willis  h.  Mitchell, 

Judge  of  the  Probate  and  Magistrate  Court, 

Ava,  Missouri. 

Dear  Judge  Mitchell: 

We  have  your  recent  request  for  an  opinion  from  this  office, 
in  your  letter  of  request  you  state  substantially  as  follows: 

"The  plaintiff  files  a civil  action  in  the 
Magistrate  Couit , and  pays  his  *'5.00  filing 
fee.  Under  the  present  law  the  Clerk  of  said 
court  in  turn  sends  the  fee  to  the  State  at 
the  end  of  the  month. 

i 

"The  defendant  takes  a change  of  venue  and 
the  Magistrate  sends  the  case  to  the  Circuit 
Court,  The  clerk  of  the  Magistrate  Court 
files  his  transcript  with  the  Circuit  Clerk, 
showing  the  i-5.00  as  costs.  The  case  is  then 
heard  in  the  Circuit  Court,  and  the  plaintiff 
wins,  entitling  him  to  a refund  of  the  V5.00. 

"The  questions  submitted  are: 

"By  what  authority  can  the  Circuit  Clerk  collect 
the  amount  of  the  fee  from  the  defendant;  what 
happens  if  the  defendant  doesn’t  pay,  and  what 
entries  should  the  Circuit  Clerk  show  so  that  his 
books  balance?" 

\ 

As  ypur  letter  suggests,  the  filing  fee  paid  into  the  Magis- 
trate Court  by  the  plaintiff  is  not  forwarded  to  the  Circuit  Court 
upon  a change  of  venue,  but  instead  is  sent  to  the  Director  of  Reve- 
nue or  the  County  treasurer  as  provided  in  Section  23a,  p.  776, 

Laws  of  Mo.  1945.  We  are  enclosing  an  opinion  of  this  office, 
dated  March  5.  1948,  addressed  to  the  Honorable  V..  l,  Halbrook, 

Judge  of  the  Probate  Court,  Dent  County,  which  rules  on  the  dis- 
position of  the  filing  fee  in  cases  similar  to  yours. 

You  ask  under  what  authority  can  the  Circuit  Clerk  collect 
this  4-5.00  from  the  unsuccessful  defendant? 


Hon.  K.illia  H.  Mitchell: 


april  6,  1950 


It  would  seem  that  this  45. 00  filing  fee,  for  purposes  of 
y^-ur  question,  should  si  ply  be  treated  as  part  of  those  ordinary 
costs  for  which  the  losing  party  is  liable  as  provided  ih  Section 
1406  K.S.  Mo.  1939,  as  follows: 

"in  all  civil  actions,  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  party,  except  in  tnose 
cases  in  which  a different  provision  is  made 
by  law.” 

As  to  enforcing  the  collection  of  the  costs  from  the  defendant, 
we  refer  you  to  Section  1433  H.S.  Mo.  1939  as  follows: 

nln  all  cases  where  costs  shall  be  awarded, 
either  before  or  upon  final  Judgment,  execution 
shall  be  issued  therefor  forthwith  by  the  clerk, 
unless  otherwise  ordered  by  the  party  in  whose 
favor  such  costs  shall  be  awarded .” 

Finally,  you  inquire  as  to  what  entries  the  Circuit  Clerk  should 
make,  reg  rding  the  $5*00  fee,  so  that  nis  accounts  are  in  balance. 
as  you  state,  the  transcript  sent  up  to  the  Circuit  Court  will  show 
that  a 45*00  filing  fee  has  been  paid  into  the  magistrate  Court. 
However,  since  the  fee  is  required  to  be  paid  to  the  Director  of 
nevenue  or  the  County  Treasurer,  as  explained  above,  the  Circuit 
Clerk  is  not  charged  with  receiving  the  fee  and  need  not  record  it 
as  a cash  receipt  in  his  books.  Since  he  neither  receives  the 
original  fee,  nor  pays  it  out,  as  such,  there  would  not  appear  to 
be  any  difficulty  in  balancing  his  accounts. 


CuNCLUSIuM 


It  is,  therefore,  the  opinion  of  this  office,  that  the  Cir- 
cuit Clerk  should,  in  case  of  a change  of  venue  in  a civil  matter, 
collect  the  costs,  including  the  95*00  Magistrate  Court  filing  fee 
paid  by  plaintiff  from  the  unsuccessful  defendant,  and  may  enforce 
said  collection  under  the  provisions  of  section  1433  H.d.  Mo.  1939. 
(2)  Said  filing  fee  should  not  be  forwarded  from  the  Magistrate 

Court  to  the  Circuit  Court  and  the  clerk  of  the  latter  should  show 
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on  his  books,  that  this  was  paid  to  Magistrate  Court,  but  should 
not  show  it  as  collected  by  the  Clerk  of  the  Circuit  Court. 


Respectfully  submitted, 


H,  JACKSON  DANIEL, 

Assistant  Attorney  General. 


APPROVED ; 


■'T.‘"7T“Yr" 

Attorney 


HJD : eg 
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ROADS  AND  BRIDGES: 
COUNTY  COURTS: 


Revenue  derived  from  specie!  road  tax 
levied  under  Sec.  8527,  Laws  19l|5,  p. 

I'r78,  and  retained  by  county  cannot  be 
expended  on  city  streets  which  .fo rw  a part 
of  a continuous  county  road  if  the  city 
lies  within  an  "eight  mile"  special  road 
district  organized  under  Art.  10,  Chap.k6, 
R.  S.  1939.  r 


May  25,  1950. 

Honorable  Roy  C.  Miller, 

Prosecuting  Attorney 
Webster  County, 

Marshfield,  Missouri. 

Dear  31ri 

This  Is  In  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"This  letter  Is  to  request  from  your  office  an 
opinion  on  the  following  set  of  facts.  The  last 
sentence  of  Mo.  R.S.A.  Sec.  8527 , Laws  191*5 » 
p,  lk78*  Sec.  1 provides  in  general  that  the  County 
Court  may.  In  its  discretion,  spend  road  money  on 
city  streets  where  they  form  part  of  a continuous 
road.  It  provides  specifically  that  the  money  may 
be  spent  'In  any  Incorporated  city  or  village  In 
the  county'.  Section  10910,  Mo.  R.S.A.  provides 
specifically  that  money  in  Class  3 cannot  be  spent 
on  any  road  In  a Special  Road  District,  My  Inquiry 
Is  whether  there  Is  a confliot  between  these  two 
sections  and  specifically  whether  the  County  Court 
may.  In  Its  discretion,  spend  money  out  of  Class  3 
on  the  streets  of  an  Incorporated  city  which  Is 
located  In  a Special  Road  District  organized  under 
Article  10,  Chapter  1*6,  R.  S.  Mo.  1939  - provided, 
of  course,  that  such  street  forms  part  of  a con- 
tinuous highway  of  said  county.  Webster  County  Is 
a Class  1*.  County  and  does  not  have  a Township  or- 
ganization." 


The  County  Budget  Law,  referred  to  In  your  letter,  was 
originally  enacted  In  1933?  section  10911  thereof  was  amended  In 
Laws  19kl,  p.  650,  and  as  amended  reads  in  part  as  follows: 


"Class  3*  The  count/  court  shall  next  set  aside 
and  apportion  the  amount  required.  If  any,  for  the 
upkeep,  repair  or  construction  of  bridges  and  roads 
on  othor  than  state  highways  (and  not  in  any  special 
road  district).  The  funds  set  aside  anTVpport toned 
in  this  class  shall  be  made  from  the  anticipated 
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revenue  to  be  derived  from  sections  8526  and 
8527,  R.  3,  Mo.  1939.  This  shall  constitute 
the  third  obligation  of  the  county."  (Under- 
scoring ours.) 

At  the  time  this  section  was  enaoted  and  In  19l|l  when  It 
was  amended.  Section  3526  provided  the  county  oourt  should  levy 
a tax  upon  real  and  personal  property  "of  not  more  than  twenty 
cents  on  the  one  hundred  dollars  valuation  as  a road  tax,  which 
levy  shall  be  collected  and  paid  Into  the  county  treasury  as  other 
revenue,  and  shall  be  placed  to  the  credit  of  the  » county  road  and 
bridge  fund.1"  Section  8527  provided  for  an  additional  levy  to  be 
used  for  road  and  bridge  purposes  to  be  designated  as  the  (special 
road  and  bridge  fund*  and  provided  that  "all  that  pnr t or  portion 
of  said  tax  which  shall  arise  from  and  be  collected  and  paid  upon 
any  property  lying  end  being  within  any  road  "district  shall  be  paid 
into  the  county  treasury  ana  pla  ced  to  the  credit  of  the  spe'oTal 
road  district,  or  other  road  district-  from  which  it- arose,  and  shall 
be  paid  out  to  the  respective  road  district  upon  warrants  of  the 
county  oourt.  In  favor  of  the  ooraal ss loners,  treasurer  or  overseer 
of  the  district  as  the  case  may  bet  Provided  further,  that  the  part 
of  said  special  road  and  bridge  tax  arising  from  and  paid  upon  prop- 
erty not  situated  In  any  road  district,  special  or  otherwise  shall 
be  placed  to  the  oredlt  of  the  *oounty  road  and  bridge  fund*  and  be 
vised  In  the  construction  and  maintenance  of  roads,  and  may.  In  the 
discretion  of  the  county  oourt,  be  used  In  Improving  or  repairing 
any  street  In  any  Incorporated  city  or  village  In  the  county.  If 
said  street  shall  form  a part  of  a continuous  highway  of  said  oounty 
leading  through  such  city  or  village  « * *."  Section  8526  was  re- 
pealed (L.  1945,  P«  11+78;  and  never  re-enacted}  Seotlon  8527  was  re- 
pealed and  reenacted  to  provide  for  four-fifths  (rather  than  all) 
the  tax  collected  and  paid  upon  property  lying  within  a s pedal 
road  district,  should  be  placed  to  the  oredlt  of  the  special  road 
district  from  which  It  arose  and  the  one-fifth  part  retained  In 
the  county  treasury. 

Prom  the  foregoing  sections  It  will  be  found  that  funds  for 
road  and  bridge  purposes  to  be  plaoed  In  Class  3 of  the  County  Bud- 
get Law  were  to  be  derived  from  revenue  obtained  under  authority 
of  seotlons  8526  and  3527,  R.  3.  Mo.  1939*  These  were  the  taxes 
derived  under  levies  designated  as  general  road  and  bridge  levies 
and  special  road  and  bridge  levies.  * Said  sections  8|>26  and  8527 
were  repealed  by  the  63rd  General  Assembly,  (Laws  1945,  P.  11+78). 
Under  Seotlon  12  (a)  of  Article  X of  the  Constitution  of  Missouri, 
1945,  provisions  are  made  for  raising  of  revenue  for  road  and 
bridge  purposes.  The  taxes  derived  under  this  authority  are  in 
lieu  of  the  taxes  authorised  under  Sections  8526  and  8527,  R.S.Mo. 
1939.  Said  Section  12  (a)  provides  In  part  as  follows! 
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MIn  addition  to  the  rates  authorised  in  section 
11  for  county  purposes,  the  county  court  In  the 
several  counties  not  under  township  organiza- 
tion, the  township  board  of  directors  in  the  counties 
under  township  organization,  and  the  proper  admin- 
istrative body  in  counties  adopting  an  alternative 
form  of  government,  may  levy  an  additional  tax,  not 
exceeding  thirty-five  cents  on  each  hundred  dollars 
assessed  valuation,  all  of  such  tax  to  be  colle  cted 
and  turned  into  the  county  treasury  to  be  used  for 
road  and  bridge  purposes.#  # 

In  order  to  supplement  the  foregoing  constitutional  provi- 
sion, the  63rd  General  Assembly  in  Law3,  19^5,  P*  ll|-73,  enacted  the 
following  law  as  section  8527,  which  now  reads  as  follows: 


"in  addition  to  other  levies  authorized  by  law,  the 
county  court  in  counties  not  adopting  an  alter- 
native form  of  government  and  the  proper  adminis- 
trative body  in  counties  adopting  an  alternative 
form  of  government,  in  their  discretion  may  levy 
an  additional  tax  not  exceeding  thirty-five  cents 
on  each  one  hundred  dollars  assessed  valuation,  all 
of  suoh  tax  to  be  collected  and  turned  intfc  the 
county  treasury,  where  it  shall  be  known  and  desig- 
nated as  »The  Special  Road  and  Bridge  Fund*  to  be 
used  for  road  and  bridge  purposes  and  for  no  other 
purpose  whatever;  provided,  however,  that  all  that 
part  or  portion  of  said  tax  which  shall  arise  from 
and  be  collected  and  paid  upon  any  property  lying 
and  being  within  any  special  road  district  shall  be 
paid  into  the  county  treasury  and  four-fifths  of 
such  part  or  portion  of  said  tax  so  arising  from 
and  collected  and  paid  upon  any  property  lying  and 
being  within  any  such  special  road  district  shall 
be  placed  to  the  credit  of  such  special  road  dist- 
rict from  which  it  arose  and  shall  be  paid  out  to 
such  special  road  district  upon  warrants  of  the 
county  court,  in  favor  of  the  consul  as  loners  or 
treasurer  of  the  district  as  the  case  may  be;  Pro- 
vided further,  that  the  part  of  said  special  road  add 
bridge  tax  arising  from  and  paid  upon  property  not 
situated  in  any  special  road  district  and  the  one- 
fifth  part  retained  in  the  county  treasury  may,  in 
the  discretion  of  the  county  court,  be  used  in  im- 
proving or  repairing  any  street  in  any  incorporated  city 
or  village  in  the  county,  if  said  street  shall  form  a 
part  of  a continuous  highway  of  said  county  leading 
through  such  city  or  village." 
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From  a reading  of  this  seatlon,  It  Is  found  that  the  moneys 
derived  under  this  section  are  placed  In  the  county  treasury  and 
designated  as  the  speolal  road  and  bridge  fund.  This  Is  the  fund 
which  now  goes  Into  and  makes  up  the  revenue  for  Glass  3 demands 
under  the  Budget  Act.  You  will  note  that  four-fifths  of  the  reve- 
nue arising  from  and  collected  and  paid  upon  any  property  lying 
and  being  witiln  any  such  special  road  district  shall  be  placed  to 
the  oredlt  of  such  special  road  dlstrlot  from  which  It  arose;  that 
the  one-fifth  part  remaining  and  the  part  of  said  special  road  and 
bridge  tax  arising  from  and  paid  upon  property  not  situated  In  any 
special  road  district  shall  be  retained  In  the  cotmty  treasury  to 
be  expended  from  Glass  3 of  the  County  Budget  Law.  Since  Class  3 
of  Section  10911*  R.  S.  Mo.  1939*  provides  that  funds  In  Class  3 
of  the  county  budget  cannot  be  spent  In  any  speolal  road  dlstrlot, 
and  since  the  speolal  road  and  bridge  fund  of  the  county,  arising 
under  section  8527  Is  properly  budgeted  under  Class  3 of  the  county 
budget.  It  appears  that  none  of  the  money  collected  and  retained 
by  the  county  from  the  tax  authorized  by  section  8527  can  be  spent 
In  special  road  districts  In  the  county.  . 

Therefore,  It  Is  the  opinion  of  this  office  that  that  part 
of  the  special  road  and  bridge  tax  collected  under  the  provisions 
of  section  8527  (Laws,  1914-5)*  P*  1)4-73)  • and  retained  by  the  county 
can  be  spent  only  In  the  road  districts  which  are  under  the  direct 
Jurisdiction  of  the  county  court  and  cannot  be  spent  In  a special 
road  dlstrlot  organized  under  Article  10,  Chapter  I4J6,  R.  S.  Mo. 1939* 
nor  upon  the  streets  of  an  Incorporated  city  therein. 

Your  attention  is  also  directed  to  Article  10,  Chapter  I46, 

R.  S.  Mo.  1939,  which  provides  the  method  by  which  territory  not 
exceeding  eight  miles  square,  wherein  is  located  any  city,  town  or 
village  containing  less  thm  one  hundred  thousand  Inhabitants,  may 
be  organized  as  a special  road  district.  As  a part  of  that  artlole 
Section  8691*  Reenacted  Laws,  19i4-5*  P*  1I49I4*  provides  for  the  use 
of  funds  collected  for  road  and  bridge  purposes  under  Section  8527 
upon  property  within  a special  road  district  In  the  following  words  1 

"in  all  counties  In  this  state  where  the  special 
road  district,  or  districts,  has  or  have  been  or- 
ganized, or  where  a speolal  road  dlstrlot,  or 
districts,  may  be  organized  under  this  article, 
and  where  money  shall  be  collected  for  road  and 
bridge  purposes  under  the  provisions  of  Section  8527 
upon  property  within  such  speolal  road  dlstrlot,  or 
dlstrlotB,  or  where  money  shall  be  collected  for  pool 
or  billiard  table  licenses  upon  any  business  within  such 
special  road  district,  or  districts,  the  county  court 
shall,  as  suoh  taxes  or  licenses  are  paid  and  oolleoted, 
apportion  and  set  aside  to  the  oredlt  of  suoh  speolal 
road  district,  or  districts,  from  which  said  taxes  were 
oolleoted,  four-fifths  of  suoh  part  or  portion  of  said 
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road  and  bridge  tax  ao  arising  from  and  collected 
and  paid  upon  any  property  lying  and  being  within 
any  suoh  special  road  district,  or  districts,  and 
also  one-half  of  the  amount  collected  for  pool  and 
billiard  table  licenses  so  coils  cted  from  such  bus- 
iness carried  on  or  conducted  within  the  limits  of 
suoh  special  road  district;  and  the  county  court 
shall  upon  application  by  said  commissioners  of  such 
special  road  distrlot,  or  districts,  draw  warrants 
upon  the  county  treasurer,  payable  to  the  commis- 
sioners of  suoh  special  road  distrlot,  or  districts, 
or  the  treasury  thereof,  for  four-fifths  of  suoh  part 
or  portion  of  said  road  and  bridge  tax  so  collected 
upon  property  lying  and  being  within  such  special 
road  district,  or  districts,  and  also  one-half  of 
the  amount  collected  for  pool  and  billiard  table 
licenses  so  collected  from  suoh  business  carried  on 
or  conductod  within  the  limits  of  such  special  road 
district,  or  districts 

You  will  note  that  this  section  was  enacted  at  the  same  ses- 
sion which  enacted  Section  83>27  and  does  not  provide  for  the  expen- 
diture of  the  ono-fifth  part  retained  by  the  county,  nor  for  that 
part  of  the  tax  upon  any  property  lying  outside  the  special  road 
district  to  be  spent  within  the  special  road  district. 

This  opinion  is  consistent  with  prior  opinions  rendered  by 
this  office  relating  to  the  same  subject.  For  your  convenience  we 
are  enclosing  an  opinion  addressed  to  the  Honorable  Walter  Whinrey, 
dated  March  1,  1914-3,  dealing  with  a problem  similar  to  that  sub- 
mitted by  you. 

CONCLUSION. 

It  is  the  opinion  of  this  Department  that  the  part  of  the 
taxes  collected  from  property  lying  within  an  "eight  mile"  speolal 
road  district  and  retained  by  a county  under  the  provisions  of  Sec- 
tion 8527  (Reenaoted  Laws  1945#  p.  II4.7O)  cannot  be  expended  by  the 
county  court  on  city  streets  which  form  a part  of  a continuous 
county  road  if  the  city  lies  within  a special  road  district  organ- 
ised under  Article  10,  Chapter  I46,  R.  S.  Mo.  1939. 

Respectfully  submitted. 


APPROVED 


JEM/ld 


JOHN  E.  MILLS, 

Assistant  Attorney-General 


ELECTION  ) Declaration  of  candidacy  for  Office  tff  Probate  Judge 
) sufficient  in  counties  where  Probate  Judge  is  also 
) Magistrate* 


June  15,  1950 


Honorable  Harold  L.  Miller 
Prosecuting  Attorney 
DeKalb  County 
Mays villa,  Missouri 


Dear  Sir: 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"Will  you  kindly  advise  whether  or  not 
in  your  opinion  a candidate  who  files 
a declaration  of  candidacy  for  the  office 
of  * Probate  Judge*  only,  in  a 3rd  class 
county  where  the  proper  title  to  the 
office  is  now  that  of  Probate  judge  and 
Magistrate,  has  formally  declared  for 
any  office  and  is  entitled  to  a place 
and  listing  upon  the  ballots?" 

Section  11550,  Laws  of  Missouri,  1944*  Ex*  Seas.,  p.  24.,  pro- 
vides in  part  as  follows: 

"The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at 
any  primary  election,  unless  such 
candidate  has  on  or  before  the  last 
Tuesday  of  April  preceding  such  primary 
filed  a written  declaration,  as  pro- 
vided in  this  article,  stating  hie 
full  name,  residence,  office  for  whioh 
he  proposes  as  a candidate,  the  party 
upon  whose  ticket  he  is  to  be  a candi- 
date, that  if  nominated  and  elected  to 
such  office  he  will  qualify,  and  such 
declaration  shall  be  in  substantially 
the  following  form:  » # 
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f . 

Section  18  of  Article  V,  Constitution  of  Missouri,  1945#  pro- 
vides In  parti 

"In  counties  of  30,000  Inhabitants  or 
less,  the  probate  Judge  shall  be  judge 
of  the  magistrate  court.  * » *" 

DeKalb  County,  according  to  the  1940  census,  had  a population 
of  9,751.  Therefore,  it  falls  within  the  constitutional  provision 
above  quoted.  Under  that  constitutional  provision,  the  office 
to  be  filled  is  judge  of  the  probate  court  and  the  Judge  of  the 
probate  court  is  by  virtue  of  his  office  judge  of  the  magistrate 
court.  Consequently,  we  see  no  deficiency  in  a declaration  of 
candidacy  for  the  office  of  probate  Judge  in  your  county,  where 
the  person  filing  the  declaration  omits  to  specify  that  he  is  a 
candidate  for  judge  of  the  probate  court  and  magistrate. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a declara- 
tion of  candidacy  for  the  office  of  probate  judge  in  a county  having 
less  than  30,000  inhabitants  is  sufficient,  and  there  is  no  necessity 
for  stating  that  the  office  for  which  the  candidacy  is  filed  is  for 
that  of  probate  judge  and  magistrate. 

Respectfully  submitted. 


APPROVED: 


ROBERT  R.  WELBQRH 

Assistant  Attorney  General 


Attorney  General 


RR.v/feh 


SOIL  DISTRICTS  COMMISSION: 


•% 


Motor  vehicles  belonging  to  the  Missouri 
State  Soil  Districts  Commission  must 

be  sold  by  the  state  purchasing  agent; 
Money  received  from  the  sale  of  said 
vehicles  must  be  deposited  in  the  State 
Treasury,  and  the  Commission  cannot  spend 
such  funds . 


September  21,  1950 


Missouri  State  Soil  Districts  Commission 
Columbia,  Missouri 

Dear  Mr.  Longwell: 

I. 

We  have  received  your  request  for  an  opinion  upon  the  following 
propositions : 

"The  Commission  now  owns  three  automobiles — 
two  are  passenger  cars  and  one  is  a pickup 
truck.  The  truck  and  one  of  the  passenger 
cars  are  no  longer  considered  necessary  by 
the  Commission.  The  Commission  would  like 
to  know  whether 


"(1)  It  has  authority  to  sell  the  truck  or 
the  passenger  car,  or  both,  for  cash. 

"(2)  The  money  obtained  from  the  sale  of  the 
truck  or  passenger  car,  or  both,  could  be 
retained  for  expenditure  by  the  Commission. 

"(3)  If  the  Commission  can  retain  and  spend 
this  money,  could  it  properly  be  used  to 
supplement  money  appropriated  for  use  by  the 
Commission  to  pay  the  salary  of  an  executive 
secretary. " 


II. 

The  Missouri  Constitution  of  19^-5  provides  as  follows: 

"Article  IV 
"EXECUTIVE  DEPARTMENT 

"Section  15.  The  state  treasurer  shall  be 
custodian  of  all  state  funds.  All  revenue 
collected  and  moneys  received  by  the  state 
from  any  source  whatsoever  shall  go  promptly 
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into  the  state  treasury,  and  all  interest, 
income  and  returns  therefrom  shall  belong  to 
the  state.  Immediately  on  receipt  thereof 
the  state  treasurer  shall  deposit  all  moneys 
in  the  state  treasury  to  the  credit  of  the 
state  in  banking  institutions  selected  by 
him  and  approved  by  the  governor  and  state 
auditor,  and  he  shall  hold  them  for  the 
benefit  of  the  respective  funds  to  which 
they  belong  and  disburse  them  as  provided 
by  law.  Such  institutions  shall  give  security 
satisfactory  to  the  governor,  state  auditor 
and  state  treasurer  for  the  safekeeping  and 
payment  of  the  deposits  on  demand  of  the  state 
treasurer  authorized  by  warrants  of  the  state 
auditor.  No  duty  shall  be  imposed  on  the  state 
treasurer  by  law  which  is  not  related  to  the 
receipt,  custody  and  disbursement  of  state 
funds . " 

"Section  23.  The  fiscal  year  of  the  state 
and  all  its  agencies  shall  be  the  twelve 
months  beginning  on  the  first  day  of  July 
in  each  year.  The  general  assembly  shall 
make  appropriations  for  one  or  two  fiscal 
years,  and  the  63rd  General  Assembly  shall 
also  make  appropriations  for  the  six  months 
ending  June  30,  19^-5  • Every  appropriation 
law  shall  distinctly  specify  the  amount 
and  purpose  of  the  appropriation  without  refer- 
ence to  any  other  law  to  fix  the  amount  or 
purpose. 

"Section  28.  No  money  shall  be  withdrawn 
from  the  state  treasury  except  by  warrant 
drawn  in  accordance  with  an  appropriation 
made  by  law,  nor  shall  any  obligation  for 
the  payment  of  money  be  incurred  unless  the 
comptroller  certifies  it  for  payment  and  the 
state  auditor  certifies  that  the  expenditure 
is  within  the  purpose  of  the  appropriation 
and  that  there  is  in  the  appropriation  an 
unencumbered  balance  sufficient  to  pay  it. 

At  the  time  of  issuance  each  such  certification 
shall  be  entered  on  the  general  accounting 
books  as  sin  encumbrance  on  the  appropriation. 

No  appropriation  shall  confer  authority  to 
incur  an  obligation  after  the  termination  of 
the  fiscal  period  to  which  it  relates,  and 
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every  appropriation  shall  expire  six  months 
after  the  end  of  the  period  for  which  made." 

"Article  III 

"Section  36.  All  revenue  collected  and  money 
received  by  the  state  shall  go  into  the 
treasury  and  the  general  assembly  shall  have 
no  power  to  divert  the  same  or  to  permit  the 
withdrawal  of  money  from  the  treasury,  except 
in  pursuance  of  appropriations  made  by  law. 

All  appropriations  of  money  by  successive 
general  assemblies  shall  be  made  in  the 
following  order: 

"First:  For  payment  of  sinking  fund  and 
interest  on  outstanding  obligations  of  the 
sta-te. 

"Second:  for  the  purpose  of  public  education. 

"Third:  For  the  payment  of  the  cost  of  assessing  and 
collecting  the  revenue. 

"Fourth:  For  the  payment  of  the  civil  lists. 

"Fifth:  For  the  support  of  eleemosynary  and  other 
State  institutions . 

"Sixth:  For  public  health  and  public  welfare. 

"Seventh:  For  all  other  state  purposes. 

"Eighth:  For  the  expense  of  the  general  assembly." 

The  Constitution  of  Missouri  of  1875  had  a section  (Sec.  19*) 
Art.  X)  that  provided  that  no  money  shall  ever  be  paid  out  of  the 
treasury  of  this  state,  or  any  of  the  funds  under  its  management 
except  in  pursuance  of  an  appropriation  by  law,  etc.,  the  pro- 
visions of  this  section  have  been  implanted  in  Sections  23  and 
28  of  Article  IV  of  the  Constitution  of  19^5*  The  Supreme  Court 
of  Missouri  in  the  case  of  Nacy  v.  LePage,  111  S.W.  (2d)  25*  l.c. 
26,  in  construing  said  constitutional  provisions  said: 

"The  state  treasurer,  in  his  official  capacity 
and  in  the  funds  of  the  state  treasury,  has  no 
goods,  moneys,  or  effects  of  any  private  citizen 
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in  his  custody,  nor  does  he  owe  a debt  from 
the  treasury  to  any  one.  He  is  a custodian  of 
public  funds,  raised  by  taxation,  which  belong 
to  the  state.  His  duty  is  to  pay  out  these 
funds  only  'in  pursuance  of  an  appropriation 
by  law'  which  'shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied.'  Section  19,  article  10, 
Constitution.*  * *" 

The  Laws  of  Missouri,  page  1449  provide  for  a Division  of 
Procurement  headed  by  a state  purchasing  agent,  and  Section  6 9 
of  said  laws  at  page  1452  provides  as  follows: 

"The  purchasing  agent  shall  have  the  power 
to  transfer  supplies  from  any  department  where 
they  are  not  needed  to  any  other  department 
where  they  are  needed  and  to  direct  that  proper 
charges  and  credits  be  made  on  the  Inventories 
of  the  departments  concerned.  He  shall  also 
have  power,  subject  to  the  same  provisions  as 
for  bids  for  purchases,  to  sell  any  surplus  or 
unneeded  supplies  or  property  in  his  hands  or 
owned  by  the  state  or  any  department  thereof. 

He  shall  keep  currently  an  inventory  of  all 
removable  equipment  owned  by  the  state." 

The  Laws  of  Missouri,  1945 , at  page  1982,  Section  17, 
provides  as  follows: 

"All  fees,  funds  and  moneys  from  whatsoever 
source  received  by  any  department,  board, 
bureau,  commission,  institution,  official  or 
agency  of  the  state  government  by  virtue 
of  any  law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by  the 
official  authorized  to  receive  same,  and 
at  stated  intervals  be  placed  in  the  state 
treasury  to  the  credit  of  the  particular 
purpose  or  fund  for  which  collected,  and 
shall  be  subject  to  appropriation  by  the 
General  Assembly  for  the  particular  purpose 
or  fund  for  which  collected  during  the 
biennium  in  which  collected  and  appropriated. 

The  unexpended  balance  remaining  in  all  such 
funds  (except  such  unexpended  balance  as  may 
remain  in  any  fund  authorized,  collected  and 
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expended  by  virtue  of  the  provisions 
of  the  constitution  of  this  state), 
shall  at  the  end  of  the  biennium  and 
after  all  warrants  on  same  have  been 
discharged  and  the  appropriation  thereof 
has  lapsed,  be  transferred  and  placed 
to  the  credit  of  the  ordinary  revenue 
fund  of  the  state  by  the  state  treasurer. 

Any  official  or  other  person  who  shall 
wilfully  fail  to  comply  with  any  of  the 
provisions  of  this  section,  and  any  person 
who  shall  willfully  violate  any  provision 
hereof,  shall  be  deemed  guilty  of  a misde- 
meanor: Provided,  that  in  the  case  of  state 

educational  institutions  there  is  excepted 
herefrom,  gifts  or  trust  funds  from  whatever 
source:  Appropriations,  gifts  or  grants  from 

the  Federal  Government,  private  organizations 
and  individuals;  funds  for  or  from  student 
activities,  farm  or  housing  activities,  and 
other  funds  from  which  the  whole  or  some  part 
thereof  may  be  liable  to  be  repaid  to  the 
person  contributing  the  same,  and  hospital 
fees;  all  of  which  excepted  funds  shall  be 
reported  in  detail  quarterly  to  the  Governor 
and  biennially  to  the  General  Assembly." 


The  appropriation  for  the  State  Soil  Districts  Commission  for 
the  period  beginning  July  1,  1949*  and  ending  June  30,  1951*  appears 
in  the  laws  of  Missouri,  1949*  at  page  144  and  provides  as  follows: 

"Personal  Service: 

"Salaries  and  per  diem  of  officers,  secretary 

and  other  necessary  employees  - - - - $5*000.00 

" Additions: 

"For  the  original  purchase  of  furniture  and  office 
equipment  including  material  and  supplies  $1,370.00 

"Repairs  and  Replacements: 

"For  repair  and  replacement  of  furniture  and  office 
equipment  $ 800.00 

"Operation: 

"General  expense:  consisting  of  communication. 
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printing  and  binding,  transportation,  travel 
within  and  without  the  state,  insurance  and 
premiums  on  bonds,  stationery  and  office 
supplies  and  other  general  expenses  - - - $11,830.00 

"Total  out  of  General  Revenue  Fund  - - - 19,000.00 

It  is  a well  settled  rule  that  "an  appropriation  law  is  to 
be  construed  under  and  by  the  same  rules  as  other  legislation." 

59  C.J.  262.  Also  see  State  ex  rel.  McKinley  Publishing  Company 
vs.  Hackman,  282  S.W.  1007,  314  Mo.  33. 

The  Legislature  has  specifically  provided  the  sum  of  $5,000.00 
for  personal  services  for  the  biennial  period  beginning  July  1, 
1949,  and  ending  June  30,  1951. 

We  have  checked  the  appropriation  acts  of  the  Legislature 
since  the  creation  of  the  Missouri  State  Soil  Districts  Commission. 
We  have  been  unable  to  find  in  any  of  such  acts  the  creation  of  a 
revolving  fund  for  the  use  of  the  Commission. 

Conclusion 


In  view  of  the  above  statutory  and  constitutional  provisions, 
it  is  the  opinion  of  this  department  that  the  Missouri  State  Soil 
Districts  Commission: 

(1)  Does  not  have  authority  to  sell  its  motor  vehicles  but 
must  have  the  state  purchasing  agent  sell  them  for  and  on  behalf 
of  said  Commission; 

(2)  That  the  Commission  cannot  retain  the  money  received  from 
the  sale  of  such  vehicles,  as  the  money  must  be  deposited  in  the 
state  treasury; 

(3)  That  the  Commission  cannot  spend  in  excess  of  the  amount 
appropriated  by  the  65th  General  Assembly  for  personal  services 
($5,000.00)  for  the  biennial  period  ending  June  30,  1951. 

Respectfully  submitted. 


APPROVED: 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS:  When  a vacancy  in  office  occurs  after  any 

VACANCY  AFTER  NOMINATION:  primary  and  before  the  general  election, 

such  vacancy  shall  be  filled  by  nomination 
by  the  party  committee  of  the  proper  county, 
district  or  state,  according  to  the  office 
to  be  filled,  and  such  nomination  shall  be 
certified  to  by  the  chairman  or  secretary 

of  the  party  committee. 

October  10,  1950 


Honorable  Harold  L.  Killer 
Prosecuting  Attorney 
DeKalb  County 
Maysville,  Missouri 

Dear  Sir: 


FILED 


You  have  requested  an  official  opinion  by  this  department  upon 
the  following  statement  of  facts: 

"With  reference  to  your  September  22nd, 
letter,  I felt  that  after  I had  sent  my 
letter  out  that  I had  not  sufficiently 
explained  the  situation. 

"A  was  nominated  for  office,  and  on  August 
30th,  withdrew  as  a Candidate  for  the  office, 

(being  a county  office);  on  September  20,  a 
declaration  of  candidacy  was  filed  on  behalf 
of  B,  signed  B by  C.  C is  the  Secretary  of 
the  Comity  Central  Committee,  however,  the 
declaration  did  not  disclose  such  fact.  It 
is  not  known  whether  or  not  the  vacancy  was 
filled  by  any  action  of  the  Central  Committee 
or  not,  since  no  certificate  or  certification 
to  such  effect  was  filed  with  the  County  Clerk.” 

The  Laws  of  191^1,  page  Section  11539#  which  will  be 

Section  120.75#  R»  S.  Mo.  19^9#  provides  as  follows: 

"The  central  committee  of  a political  party 
shall  consist  of  the  largest  body  elected 
for  the  purpose  of  representing  and  acting  for 
the  party  in  the  interim  between  conventions  of 
the  party.  That  for  the  purpose  of  making 
nominations  to  fill  vacancies  resulting  from 
death  or  resignation  and  not  otherwise,  on  a 
ticket  previously  nominated  a majority  of  all 
the  members -elect  of  a central  committee  shall 
be  necessary  to  take  action.  That  a central 
committee  shall  not  have  the  power  to  delegate 
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Its  authority  to  make  nominations  to  any  person 
or  number  of  persons,  and  that  any  act  consequent 
upon  any  such  delegation  of  authority  shall  be 
held  to  be  null  and  void.  That  no  central 
committee  shall  have  the  power  to  substitute, 
to  fill  any  vacancy,  the  na.  e of  any  person  who 
is  not  known  to  bo  of  the  sane  political  belief 
and  party  as  the  person  for  whom  he  is  substituted.” 

Section  11539*  Laws  Mo.  19^1#  page  365*  was  repealed  by  the 
65th  General  Assembly  by  the  enactment  of  Hou^e  Revision  Bill 
2057*  Said  House  Revision  Bill  2057  provides  the  following  sections 
that  relate  to  the  problem  presented  by  you. 

Section  120.08 

"All  certificates  of  nomination  which  are  in 
apparent  conformity  with  the  provisions  of 
sections  11539  and  115M),  shall  be  deemed  to  be 
valid  unless  objection  thereto  shall  be  duly  made 
in  writing  within  three  days  after  the  filing  of 
the  certificate.  In  case  such  objection  is  made, 
notice  thereof  shall  forthwith  be  mailed  to  all 
candidates  who  may  be  affected  thereby,  addressed 
to  them  at  their  respective  places  of  residence 
as  given  in  the  certificate  of  nomination. 

Objections  to  U3e  of  a party  name  may  also  be 
made  and  passed  upon  in  the  same  manner  as 
objections  to  certificates.  The  secretary  of 
state  or  the  county  clerk,  as  the  case  may  be, 
with  whom  the  original  certificate  was  filed, 
shall  in  the  first  instance  pass  upon  the 
validity  of  such  objection.  Ills  decision  shall 
be  final  unless  an  order  3hall  be  made  in  the 
matter  by  the  supreme  court,  or  a circuit  court, 
or  by  a judge  of  such  court  in  vacation,  before 
the  date  for  the  certification  of  the  names 
of  nominees  by  the  secretary  of  state  to  the 
county  clerk,  or  before  the  tine  at  which  the 
county  clerk  is  required  by  law  to  publish 
the  names  of  nominees  as  certified  to  him. 

Such  order  may  be  made  summarily  upon  application 
of  any  party  interested  and  upon  such  notice 
as  the  court  or  judge  may  require.  The  decision 
of  the  secretary  of  state,  county  clerk  or  the 
order  of  the  court  or  judge  thereof  in  vacation 
shall  be  binding  on  all  county  and  municipal 
officers  with  whom  certificates  of  nomination  are 
filed.  In  all  cities  having  & board  of  election 
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commissioners,  the  board  shall  perform  all  the 
duties  herein  required  of  county  clerks  and  be 
governed  in  all  respects  by  the  provisions  of 
sections  11539  and  H5i|-0#  the  sane  as  county 
clerks  are  governed  by  such  provisions.” 

Section  120.  u 

"No  person  shall  (1)  falsely  make  or  fraudulently 
destroy  any  certificate  of  nomination  or  any  part 
thereof;  (2)  file  any  certificate  of  nomination, 
knowing  the  same  or  any  part  thereof  to  be  falsely 
made  or  (3)  suppress, any  certificate  of  nomination, 
or  any  part  thereof,  which  has  been  duly  filed. 

Every  person  violating  any  of  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a felony 
and  upon  conviction  shall  be  punished  by  imprison- 
ment in  the  Penitentiary  for  a period  of  not  to 
exceed  two  years,  or  by  imprisonment  in  the  County 
Jaillbr  a period  not  to  exceed  one  year." 

Section  120.55 

"Y/hen  a vacancy,  occurring  in  the  nominations  after 
the  holding  of  any  primary,  has  resulted  from  the 
death  or  resignation  of  a nominee  of  the  party  who 
was  selected  at  such  primary  or  when  a vacancy  in 
office  occurs  after  the  last  Tuesday  in  April  and 
before  the  general  election  held  in  the  same  year 
which  vacancy  is  to  be  filled  for  the  unexpired 
tern  at  such  general  election,  the  party  committee 
of  the  county,  district  or  state,  as  the  case  may 
be,  shall  have  authority  to  make  nominations  to 
fill  such  vacancies.  Nominations  to  fill  such 
vacancies  shall  be  filed,  as  the  case  may  be,  either 
with  the  secretary  of  state  not  later  than  fifteen 
days  before  the  day  fixed  by  law  for  the  election 
of  the  persons  in  nomination  or  with  the  board  of 
election  commissioners  or  county  clerk  not  later 
than  ten  days  before  such  election.  No  names 
shall  be  allowed  on  any  ticket  until  the  required 
fee  has  been  paid." 

The  election  laws  of  Missouri  do  not  prescribe  the  form  in 
which  the  certificate  of  nomination  shall  be  made  by  the  party 
committee.  Therefore  the  form  of  the  certificate  of  nomination  may 
be  worded  in  any  manner  to  inform  the  person  with  whom  it  is  filed 
of  the  facts  required  by  law  to  be  given  by  the  party  committee. 
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The  certificate  should  state  that  a majority  of  all  the  members  elect 
of  the  central  committee  met  to  fill  the  vacancy  on  the  party 
ticket  and  that  John  Doe  was  nominated  by  the  central  committee  to 
fill  the  vacancy  resulting  from  the  death  or  resignation  of  the 
nominee  of  the  party  who  was  selected  at  the  primary  election* 

This  statement  or  certificate  should  be  signed  by  the  Chairman  of 
of  the  party  central  committee  or  its  secretary,  or  by  both  the 
chairman  and  secretary. 

The  facts  stated  in  your  request  show  that  a declaration  of 
candidacy  or  the  form  used  for  a declaration  of  candidacy  was  filed 
on  behalf  of  B and  signed  B by  C.  The  fact  that  C is  the  secretary 
of  the  county  central  committee  would  not  make  the  declaration  of 
candidacy  serve  the  purpose  of  nominating  B to  fill  the  vacancy 
created  by  the  withdrawal  of  A as  a candidate  for  a county  office. 

C should  make  a statement  that  the  party  central  committee  met 
with  a majority  of  members  in  attendance  and  that  at  said  meeting 
the  committee  nominated  B to  fill  the  vacancy  on  the  party  ticket 
created  by  the  resignation  or  withdrawal  of  A as  a candidate,  if 
such  facts  have  occurred.  If  the  party  central  committee  has  not 
held  a meeting  to  fill  the  vacancy,  then  it  will  be  necessary  for 
it  to  do  so* 

CONCLUSION 


It  is  the  conclusion  of  this  department  that  the  declaration 
of  candidacy  filed  on  behalf  of  B by  another  person  does  not  fill 
the  vacancy  on  the  party  ticket  created  by  the  resignation  of  A 
who  was  nominated  at  the  last  primary  election.  In  order  to  fill 
the  vacancy  the  county  central  committee  must  meet  and  nominate 
a person  to  fill  the  vacancy  on  the  party  ticket  for  a county 
office.  The  action  of  the  central  committee  must  be  certified  to 
by  the  chairman  or  secretary  or  both  on  behalf  of  the  party  central 
committee  and  filed  with  the  county  clerk. 


APPROVED* 


fspec^fully  submitted. 


STEPHEN  U MILLETT 
Assistant  Attorney  General 


JUDGMENTS : 


The  recording,  docketing  and  indexing  of 
a judgment  is  constructive  notice  to  all 
parties  in  interest  of  the  contents  and 
effect  of  the  judgment. 


February  21,  1950 


Honorable  M.  E.  Morris 
State  Treasurer 
State  Capitol  Building 
Jefferson  City,  Missouri 

Attention:  Honorable  Haskell  Holman 
Dear  Mr.  Morris: 

This  is  in  response  to  the  request  of  Mr.  Haskell  Holman  for 
an  opinion  whether  your  office  should  be  directly  notified  and  if 
so,  by  whom,  of  the  recent  decision  of  the  Supreme  Court  of  this 
State,  in  the  case  of  New  Franklin  School  District  # 28,  et  al., 
Respondents,  vs.  G.  H.  Bates,  Director  of  Revenue,  et  al..  Appel- 
lants, appealed  from  the  Circuit  Court  of  Cole  County,  Missouri, 
before  complying  with  the  decision,  directing  the  State  Treasurer 
to  set  aside  and  place  in  the  State  Public  School  Moneys  Fund 
twenty-five  per  cent  of  the  fines  assessed  by  the  Supreme  Court 
against  respondents  in  the  case  of  State  ex  inf.  Taylor,  Attorney 
General  vs.  American  Insurance  Company,  et  al. 

Your  letter  is  as  follows: 

"It  has  generally  come  to  our  attention  that 
the  Supreme  Court  of  Missouri  has  recently 
rendered  a decision  in  reference  to  the  case 
of  State  ex  inf.  Taylor,  Attorney  General  v. 

American  Insurance  Company,  et  al.,  200  S.W. 

(2d)  1,  in  which  decision  the  Court  held  that 
the  fund  derived  from  the  fines  and  penalties 
assessed  against  the  respondent  insurance  com- 
panies in  said  case  was  State  revenue,  and  di- 
recting the  State  Treasurer,  under  Section  3, 

Article  IX  of  the  Constitution  of  Missouri, 

1945,  be  required  to  set  aside  and  place  in 
the  State  Public  School  Moneys  Fund  25%  of 
said  fund. 
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"There  arises  the  question  whether  the  State 
Treasurer  should  be  directly  notified,  and  if 
so  by  whom,  of  the  decision  before  undertaking 
to  so  set  aside  that  part  of  the  said  fund. 

"Will  you  please  give  us  your  opinion  on  this 
question?" 

The  original  defendants  in  the  cause  No.  41308  in  the  Supreme 
Court  were  Mount  Etna  Morris,  Director  of  Revenue,  B.H.  Howard, 
Comptroller,  Forrest  Smith,  State  Auditor  and  Robert  W.  Winn,  State 
Treasurer.  During  the  pendency  of  said  case  in  the  Supreme  Court 
and  before  September  19,  1945,  the  above  defendants  had  resigned 
their  offices,  or  their  terms  of  office  had  expired,  and  the  fol- 
lowing defendants,  as  their  respective  successors  in  office  were, 
by  stipulation,  substituted  for  them  and  were  made  parties  defen- 
dants in  said  cause,  to-wit:  G.H.  Bates,  Director  of  Revenue, 

Elmer  Pigg,  Comptroller,  W.H. Holmes,  State  Auditor  and  Mount  Etna 
Morris,  State  Treasurer.  Thus  in  your  present  official  position 
you  were  a party  to  the  suit  at  the  time  of  the  final  judgment. 

In  asking  if  you  should  be  directly  notified  of  the  decision 
of  the  Supreme  Court,  we  understand  you  to  inquire  if  you  should 
be  personally  served  with  a written  notice  or  a copy  of  the  decree 
of  the  Supreme  Court,  or  a copy  of  the  judgment  of  the  trial  court, 
upon  remand  of  the  case,  by  some  officer  or  person  authorized  to 
actually  deliver  such  written  notice  to  you,  and  if  so,  what  offi- 
cer should  serve  such  notice. 

The  Supreme  Court  held  in  the  decision  that  the  fund  in  ques- 
tion is  "state  revenue"  and  that  under  Section  3(b)  of  Article  IX 
of  the  Constitution  of  Missouri,  1945,  twenty-five  per  cent  of  the 
fund  is  required  to  be  set  aside  and  placed  to  the  credit  of  the 
public  school  fund. 

The  mandate  from  the  Supreme  Court,  we  are  advised  by  the 
Circuit  Clerk,  was  received  by  his  office  on  January  28,  1950,  and 
thereupon  the  Circuit  Court  of  Cole  County  made  its  record  entry 
of  judgment  in  conformity  with  the  decree  of  the  Supreme  Court. 

Parties  to  an  action  are  presumed,  for  their  own  information, 
to  keep  in  touch  with  the  proceedings  in  the  trial  court  and  the 
appellate  court  and,  in  case  of  a reversal  of  the  cause,  as  was 
the  case  here,  with  the  orders  and  judgments  thereupon  made  by  the 
trial  court  in  conformity  with  the  opinion  of  the  appellate  court. 

But  whether  they  do  so  or  not,  the  parties  have  constructive  no- 
tice of  the  contents  and  effect  of  the  judgment  by  the  record  it- 
self, which  consists  of  entering  the  judgment,  docketing  and  indexing 
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as  to  book  and  page.  Notice  has  been  said  by  textwriters  and  the 
Courts  to  be  equivalent  to  information,  and  may  be  synonymous  there- 
with. (Jackson  Co.  ex  rel.  Farley  vs.  Schmid,  et  al.,  141  Mo. 

App.  229,  46  C.J.  538).  46  C.J.,  pages  541  and  542,  defines  di- 

rect and  indirect  notice  as  follows: 

"’Direct  notice'  has  been  defined  as  that  kind 
of  actual  notice  which  consists  of  direct  in- 
formation of  a fact  brought  home  to  a party; 
and  'indirect  notice'  as  that  kind  of  actual 
notice  which  consists  of  any  knowledge  of 
circumstances  leading  to  knowledge  of  such 
facts . " 

The  entering  of  judgment  by  the  Circuit  Court  of  Cole  County, 
in  compliance  with  the  decree  of  the  Supreme  Court,  on  January  28, 
1950,  became  the  final  judgment  in  the  case.  In  this  character  of 
case  our  statutes  do  not  provide  that  a party  to  the  suit  is  en- 
titled to  direct  actual  notice  of  the  rendition  of  the  judgment. 

The  St.  Louis  Court  of  Appeals  in  the  case  of  Inter-River  Drainage 
District  of  Missouri  vs.  Henson,  et  al.,  99  S.W.  (2d)  865,  in  de- 
fining the  effect  and  extent  of  a judgment  as  constituting  con- 
structive notice,  l.c.  873,  said: 

ii*  * * Thg  recording  of  a judgment,  properly 
entered  and  docketed,  is  notice  of  what  it 
contains  or  recites,  as  well  as  such  facts 
as  might  be  fairly  inferred  from  its  recital, 
and  such  record  carries  with  it  constructive 
notice  of  the  facts  therein  expressly  recited 
as  well  as  such  facts  as  might  be  fairly  in- 
ferred from  its  recitals." 

There  are  some  classes  of  cases,  such  as  mandamus,  injunction, 
prohibition  and  perhaps  others,  where  a party  to  a suit,  or  an  ad- 
ministrative officer,  or  a judicial  officer,  who  is  commanded  to 
perform  certain  acts  in  a certain  way,  would  be  entitled  to  a copy 
of  the  judgment  as  actual  notice  of  the  judgment  or  order  so  re- 
quiring such  performance.  But  the  case  in  consideration  was  not 
one  of  such  classes.  It  was  a suit  for  declaratory  judgment,  and 
no  such  notice  is  required  to  be  given  the  parties,  nor  is  it  due 
them.  The  record  entry  of  the  Circuit  Court  of  Cole  County,  enter- 
ed as  aforesaid,  on  the  date  aforesaid,  complying  with  the  decree 
of  the  Supreme  Court  in  the  cause,  constitutes  constructive  notice 
and  information  for  all  persons  and  officials  in  interest  of  the 
terms  and  effect  of  the  judgment  and  is  the  only  notice  the  State 
Treasurer  should  have  to  enforce  the  terms  of  the  judgment  by  set- 
ting aside,  twenty- five  per  cent  of  the  fund,  as  by  the  Court 
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directed,  for  the  benefit  of  the  public  schools.  You  were  autho- 
rized to  proceed  therein  at  any  time  after  the  Circuit  Court  of 
Cole  County  so  made  its  record  on  January  28,  1950,  without  direct 
personal  notice  being  given  you.  It  follows  that,  since  no  direct 
personal  notice  of  the  recording  of  the  judgment  to  the  parties  in 
the  case  is  required,  there  is  no  person,  official  or  otherwise, 
who  could  be  authorized  to  give  a notice  in  such  cases. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that: 

1)  It  is  not  required  that  the  State  Treasurer  be  given  di- 
rect personal  notice  of  the  entering  of  the  judgment  by  the  Cir- 
cuit Court  of  Cole  County  in  the  named  case. 

2)  That  the  entering  of  the  judgment,  docketing  and  indexing 
the  judgment  as  to  book  and  page  where  recorded  constitutes  con- 
structive notice  to  all  the  parties  in  interest  in  the  cause  of 
the  contents  and  effect  of  the  judgment,  and  that  such  record  is 
sufficient  notice  to  the  State  Treasurer  upon  which  he  was  autho- 
rized after  the  entering  of  the  judgment  of  record  to  proceed  to 
execute  the  terms  of  the  judgment. 

3)  That  because  direct  personal  notice  is  not  required  to 
be  given  to  the  State  Treasurer  in  the  premises,  there  is  no  au- 
thority, by  statute  or  otherwise,  for  any  person  or  official  to 
give  notice  to  the  parties  to  the  cause. 

Respectfully  submitted, 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


T.  E7  TATTOO 

Attorney  General 
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The  duties  of  the  State  Treasurer  defined  in 
Seetlon  3707(a),  Laws  of  Missouri,  1945*  page 
1998,  amending  the  Workmen* s Compensation  Act, 
are  related  to  the  receipt,  custody  and  dis- 
bursement of  State  funds.  Said  Section  3707(a 
is  constitutional. 


Apr.l  23,  1950 


Honorable  T.!,  • Morris 

State  Treasurer 

Custodian  of  the  Second  Injury  Fund 
Jefferson  City,  Missouri 

L/ear  Mr.  Morris: 

This  is  in  response  to  your  recent  letter 
requesting  further  clarification  of  the  opinion  of 
tliis  Department  dated  November  21,  1949*  respecting 
the  duties  of  the  State  Treasurer  as  custodian  of 
the  Second  Injury  Fund  under  the  workmen's  Compensa- 
tion Act,  in  viow  of  the  last  sentence  of  Section  l£. 
Article  IV  of  the  Constitution  of  this  State,  1945* 
wliich  sentence  states  the  fallowing: 

"No  duty  shall  be  imposed  on  the  stato 
treasurer  by  law  which  is  not  related 
to  the  receipt,  custody  and  disburse- 
ment of  state  funds •" 

Your  letter  requesting  our  further  opinion  on 
the  subject  states: 

"With  further  reference  to  your  opinion, 
dated  November  21,  1949*  in  connection 
with  the  duties  of  the  State  Treasurer  as 
custodian  of  the  Second  Injury  Fund  under 
the  v.orkmen’s  Compensation  Act,  it  would 
appear  th:  t this  fund  must  be  segregated 
from  the  ..lonoys  of  the  State  Treasury  in 
order  that  such  moneys  nay  be  disbursed 
by  the  Stale  Treasurer  j.n  the  absence  of 
warrants  from  the  Comptroller  and  Auditor. 

"The  opinion  holds  that  this  fund  is  not 
state  money.  The  question  arises  in  my 
mind  whether  or  not  it  is  proper  for  the 
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State  Treasurer  to  have  any  connection 
with  it.  This  is  in  view  of  the  last 
part  of  Section  15#  Article  4 of  the  Con- 
stitution of  Missouri#  1945#  wliich  reads: 

"'No  duty  shall  be  imposed  on  tlie  State 
Treasurer  by  law  which  is  not  related  to 
the  receipt,  custody- and  disbursement  of 
state  funds.’" 

The  complete  text  of  Section  15  states: 

"All  revenue  collected  and  moneys  received 
by  the  state  from  any  source  whatsoever 
shall  g o promptly  into  the  state  treasury, 
and  all  interest,  income  and  returns  there- 
from shall  belong  to  the  state.  Immediately 
on  receipt  thereof  the  state  treasurer  shall 
deposit  all  moneys  in  the  state  tr-  asury  to 
the  credit  of  the  state  in  banking  institu- 
tions selected  by  him  and  approved  by  the 
governor  and  state  auditor,  ahd  he  shall  hold 
them  for  the  benefit  of  the  respective  funds 
to  which  they  belong  and  disburse  them  as 
provided  by  law.  Such  institutions  shall 
give  security  satisfactory  to  the  governor, 
state  auditor  and  state  treasur  r for  the 
safekeeping  and  payment  of  the  deposits  on 
demand  of  the  state  treasurer  authorized 
by  Y/ar- ant3  of  the  state  auditor.  No  duty 
shall  be  imposed  on  the  state  treasurer  by 
law  Y^._ich  is  not  related  to  the  receipt, 
custody  and  disbursement  of  state  funds.” 

Your  question  is  whether,  in  view  of  the  language 
of  the  last  sentence  of  said  Section  15#  that  part  of  said 
Section  3707(a)  enacted  in  1943*  (Laws  of  Missouri,  1943* 
pa  e IO68,  as  amended.  Laws  of  Missouri,  1945*  page  199®)* 
designating  the  State  Treasurer  custodian  of  the  Second  In- 
jury i’Tmd  and  prescribing  his  duties  thereunder  has  become 
inoperative  as  being  in  conflict  with  Section  15,  Article 
IV  of  the  1945  Constitution,  particularly  the  last  sentence 
of  the  soction. 

The  Legislature  has  the  pov.'er  to  fix,  cha.jge,  in- 
crea  e or  diminish  the  duties  of  any  public  officer  unless 
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prohibited  from  so  doing  by  cons titutional  provision, 
Hegardiiig  such  power  1^.6  C.J.  103&#  states  the  follow- 
ing text : 

"%:•  v-  v An  officer  accepting  office  does 
so  subject  to  the  possibility  that  liis 
dutie  s may  be  increased  or  diminished, 
and  in  the  absence  of  constitutional  re- 
st: ictions  the  legislature  may  do  so  at 
its  pleasure.  Thus  the  Legislature  may, 
from  time  to  time,  change  the  duties  of 
offices  created  by  itself.  The  legisla- 
ture, moreover,  may,  within  reasonable 
limits,  increaso  or  abridge  the  duties 
of  a const! tutional  office,  but  they  can- 
not be  so  changed  as  to  destroy  the  powers 
of  the  office  or  essentially  to  alter  it," 

The  decond  Injury  Fund  itself,  as  said  in  our 
opinion  of  November  21,  19 49#  is  a special  fund,  Not- 
withstanding, however,  that  the  fund  is  a special  fund, 
tiie  duties  of  the  State  Treasurer  as  custodian  of  the 
fund  are,  we  believe,  not  only  "related  to  the  receipt, 
custody  and  disbursement  of  state  funds,"  but  were  and 
are  necessary  elements  in  the  receipt,  custody  and  dis- 
bursement of  public  funds  appropriated  and  used  from 
the  beginning  for  the  creation  and  administration  of 
the  entire  Workmen's  Compensation  Act,  The  word  "related" 
is  defined  in  Webster's  New  International  Lictionary, 
Second  dition,  page  2102,  in  definition  2 as  "having  re- 
lationship, as  to  or  with  something  expressed  or  implied 
or  with  each  other;  connected  by  reason  of  nn  establish- 
ed or  discoverable  relation;  as,  a closely  related  sub- 
ject; ■»  ," 

Beginning  in  1927  with  the  first  session  of  the 
Legislature  after  the  adoption  of  the  Act  under  the  in- 
itiative, (Laws  of  Missouri,  1927,  pages  25*  35  and  54) 
down  to  and  including  the  Session  of  the  63rd  General 
Assembly  in  19 45*  (Lawn  of  Missouri,  1945#  pugea  212,  329 
and  330),  and  including  also  the  64th  General  Assembly 
(Laws  of  Missouri,  1947#  pare  76,  3ection  4«200)  the 
Legislature  at  each  session  thereof  has  appropr x a tod  from 
the  Gen  ral  Revenue  Fund  slate  funds  for  salaries,  sup- 
plies, equipment  and  maintenance  of  the  v.orxmen’s  Com- 
pensation Commission  and  the  administration  of  the  Act 
itself,  including  the  earring  out  of  the  terns  of  suid 
G ctic-n  3707(a)  vviiicli  created  the  Second  Injury  Fund  and 
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named  the  State  Treasurer  custodian  of  the  fund  and  de- 
fined his  duties  as  such  custodian. 

At  the  Session  of  1927  the  Legislature  loaned  out 
of  the  General  Revenue  Fund  to  the  Workmen's  Compensation 
Corriiiisslon  the  sum  of  Twenty-Five  Thousand  (£25*000.00) 
Dollars,  (Section  23a*  page  35)*  in  addition  to  the  other 
appropriations  on  pages  25  and  54-  said  Session  Acts 
(Laws  of  Missouri,  1927*  pages  25*  35  and  54)* 

One  of  the  appropriations  made  by  the  Legislature 
in  1945  (Section  36a*  Laws  of  Missouri*  1^45*  page  330) 
was  for  the  sum  of  Twenty-Five  Thousand  (£25,000.00)  Dol- 
lars for  the  benefit  of  the  Second  Injury  Fund. 

The  appropriations  of  state  funds  noted  were  for 
the  actual  operation  of  the  Workmen's  Compensation  Act, 
both  ns  to  the  general  and  effective  enforcement  of  the 
Act  an^  on  behalf  of  the  later  amendment— Section  3707— 
creating  the  Second  Injury  Fund*  and  the  provisions  for 
its  custody  by  the  State  Treasurer  and  its  use  in  the  pay- 
ment of  compensation  under  the  Act. 

These  public  funds  were  used  and  disbursed  for 
the  payment  of  salaries  of  the  officers  designated  by  law 
to  carry  out  the  terras  of  the  Act,  and  for  equipment,  such 
as  printing  and  office  furnishings,  and  such  other  uses  as 
the  Commission  would  find  necessary  in  its  work,  and  for 
the  payment  of  salaries  and  wages  to  employees  of  the  Com- 
mission for  the  performance  of  their  duties,  including  the 
putting  into  active  operation  the  Second  Injury  Fund  amend- 
ment as  a part  of  the  Act.  Such  appropriations  of  state 
funds  and  their  use  in  behalf  of  the  administration  of  the 
Workmen's  Compensation  Act  make  workmen's  compensation,  in- 
cluding the  operation  of  the  Second  Injury  Jhind  amendment, 
the  collection  of  the  money  required  to  be  paid  into  the 
fund,  the  payment  of  compensation  out  of  the  fund  and  the 
duties  of  the  State  Treasurer  as  custodian  of  the  fund  as 
defined  in  said  Section  37  07(a)  are  kindred  subjects  with 
and  all  of  them  are  connected  with  and  are  thusly  "related 
to  the  receipt,  custody  and  disbursement  of  stato  funds." 

The  provisions  of  Section  3&93  of  the  Compensation 
Act  authorize  the  public  bodies  such  as  tiie  stato,  counties, 
municipal  corporations,  townships  and  school  districts 
named  in  the  first  paragraph  of  said  Section  3693  to  elect. 
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under  the  fifth  paragraph  of  said  section,  to  bring 
tliemselves  within  the  provisions  of  the  workmen’s  Com- 
pensation Chapter.  Upon  the  acceptance  of  the  Act  such 
public  entities  are  authorized  to  use  public  funds  for 
the  payment  of  compensation  to  their  employee  s who  may 
be  Injured  in  the  performance  of  dutios  beneficial  to 
the  public.  By  such  acceptance  of  the  provisions  of 
Chapter  29#  and  particularly  under  the  provis-Lons  of  said 
Section  3707(a)#  every  such  public  body#  as  an  employer, 
must  pay  into  the  Second  Injury  Fund  for  every  fatal  in- 
jury by  accident  to  an  employee,  on  account  of  which  death 
benefits  would  be  payable  under  Chapter  29#  but  sustained 
by  an  employee  having  no  dependents#  as  defined  by  Section 
3709#  K.S.  Mo.  1939#  a lump  sum  of  Five  Hundred  ($500. 00) 
hollars,  in  addition  to  the  amount  provided  for  burial  and 
the  expenses  of  the  employee’s  last  illness.  Such  employer 
shall  pay  into  the  Second  injury  Fund  in  case  of  the  total, 
permanent  loss  of  the  use  of  an  eye,  a foot,  a leg,  an  arm 
or  a hand,  in  addition  to  the  compensation  as  provided  for 
in  the  Act,  the  sum  of  One  Hundred  ( ..,'100.00 ) hollars  for 
the  total,  permanent  loss  of  the  use  of  any  such  member. 

Such  payments  would,  of  course,  be  made  with  and  out  of 
public  funds.  These  provisions  not  only  create  a relation- 
ship between  the  Second  Injury  Fund  and  public  funds,  or 
state  funds,  as  named  in  said  Section  15  of  Article  IV  of 
the  Constitution,  but  therein  and  thereby  by  mandatory, 
statutory  directions  in  Section  3707(a)  such  employers 
are  compelled  to  participate  actively  in  paying  contribu- 
tions to  and  for  the  maintenance  of  the  Second  Injury  Fund 
out  of  public  or  state  funds. 

The  present  Constitution  itself,  in  Section  30  of 
Article  IV  authorizes  the  State  Highway  de  par  trie  nt  to  set 
apart  from  its  funds  and  income  a sufficient  sun  thereof 
to  pay  for  any  workmen’s  compensation,  said  Section  30 
of  Article  IV  of  the  new  Constitution  was  not  self-onf orcing. 
The  authority  granted  in  said  Section  for  the  Highway  Com- 
mission to  set  apart  end  use  its  funds  for  compensation 
purposes  required  legislative  action  to  make  such  provi- 
sions operative.  The  Legislature  has  provided  a plan  for 
the  Highway  department  to  follow  In  carrying;  out  the  auth- 
ority given  it  by  said  Section  30  to  sot  aside  from  its 
funds  a necessary  amount  to  pay  for  compensation,  by  en- 
acting Senate  Committee  Substitute  for  House  Bill  No.  50# 

Laws  of  Missouri#  19-rP#  pages  200i(.  and  2005#  W.iich  i3  an 
Act  to  amend  Article  13  of  Chapter  M-*#  H.S.  Mo.  1939* 

This  article  ana  chapter  constitute  the  Highway  department 
and  State  Highway  System  news  of  Missouri.  The  amendment 
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added  to  said  article  and  chapter  two  new  sections  to 
be  known  as  Sections  8752a  and  8752b,  authorizing  the 
State  Highway  Commission  to  accept  the  provisions  of  the 
workmen's  Compensation  Act — Chapter  29#  H.S.  Mo.  1939””and 
to  pay  compensation  on  account  of  injury  or  death  to  its 
employees  primnrly  engaged  in  highway  maintenance  and  con- 
struction work,  and  for  unifomod  members  of  the  State 
Highway  Patrol.  Said  Section  8752a  provides  that  the  amend- 
ing Act  is  designed  to  extend  the  provisions  of  the  Workmen* s 
Compensation  Act,  Chapter  29,  .5.  Mo.  1939#  and  amendments 

thereto,  to  include  the  employees  of  the  State  Highway  Com- 
mission and  the  employees  of  the  State  Highway  Patrol.  The 
Highway  department  would  be,  by  the  authority  given  to  it  by 
said  Section  30  and  under  the  terms  of  said  194-5  enabling 
Act,  requirod  to  use  state  funds  to  pay  compensation  and 
would  be  uneer  the  same  obligation  and  mandatory  duty  to 
pay  such  sums  into  the  Second  Injury  bund  by  the  terras  of 
said  Section  3707&  out  of  state  or  public  funds  upon  the 
happening  of  such  casualties  as  are  therein  described,  as 
are  likewise  required  of  other  public  bodies  electing  to 
accept  the  provisions  of  the  Compensation  Act  under  said 
Section  3693* 

Tho  Supreme  Court  of  this  State  in  the  case  of 
State  ex  rel.  McKinley  vs.  Hackmann,  282  S.V. . 1007#  a case 
in  which  State  Highway  funds  were  involved,  defined  stale 
revenue,  or,  as  the  last  sentence  in  said  Section  15,  Article 
IV  of  the  present  Constitution  states  it,  "state  funds". 

The  Court  in  the  Hackmann  case,  l.c.  1011,  quoted  from  the 
Northeast  Missouri  Teachers*  College  case,  264  S.W.,  l.c. 

700,  and  in  adopting  its  definition  of  state  revenue,  hold- 
in.  that  money  out  of  which  the  Highway  Commission  is  to  be 
maintained  is  as  much  public  or  state  revenue  ns  any  money 
coming  into  the  State  Treasury  from  any  source  said: 

" '3y  revenue,  whether  its  meaning  be  measur- 
ed by  the  general  or  tho  legal  lexicograph  r, 

13  meant  the  cur.  ent  income  of  the  state  from 
whatsoever  source  derived  wliich  is  subject  to 
appropriation  for  public  uses.  This  c^ir  ent 
income  may  be  derived  from  various  sources, 
as  our  numerous  statutes  attest,  but,  no 
matter  from  wuot  source  derived,  if  requirod 
to  be  paid  into  t.'ie  treasury,  it  becc  .os 
revenue  or  Si-ate  money.’ 

"it  thus  appears  thut  not  only  is  the  f;ind 
public  revenue  or  state  money,  but  it  ~s  public 


A 


Honorable  M.i;.  Morris 


revenue  of  a very  extraordinary  kind, 
levied,  collected,  and  held  by  the  state 
for  two  specific  public  uses,  the  rjajor 
use  of  v)iich  is  the  payment  mid  retire- 
ment of  state  bonds,  it  * *■  . " 

The  escheat  fund  of  tills  State,  in  its  creation 
and  administration,  and  the  duties  of  the  State  Treasurer 
respecting  that  fund,  are  very  similar  in  many  respects  to 
the  State  Treasurer's  duties  as  custodian  of  the  Second  In- 
jury Fund. 

The  framers  of  the  Constitution  and  people  voting 
upon  the  draft  knew  that  the  Second  Injury  Fund  statute, 
3707a,  enacted  in  1943#  (Laws  of  Missouri,  19^3#  page  1068 
as  amended.  Laws  of  Missouri,  1945#  page  199$)#  and  the  es- 
cheat statutes  were  in  full  force  and  effect  when  Section 
15  was  included  in  the  draft  of  the  Constitution  and  was 
adopted.  It  is  not  to  be  presumed  that  the  framers  of  the 
document,  or  the  people  Intended  to  nullify  or,  by  implica- 
tion, pro  ide  for  the  repeal  of  either  the  Second  Injury 
Fund  amendment  to  the  Compensation  Act  or  any  of  the  es- 
cheat statutes  contained  in  said  Article  3«  It  is  pla^n, 
we  believe,  thnt  it  was  the  intention  of  the  framers  that 
the  duties  of  the  State  Treasurer  as  Custodian  of  the  Second 
Injury  Fund  should  not  be  proliibited  by  the  terms  of  said 
lost  sentence  in  said  Section  13  of  Article  IV,  because 
such  duties  were  then  and  now  are  necessarily  and  immediately 
connected  with  and  "reluted  to  the  receipt,  custody  and  dis- 
bursement of  state  funds." 


COLC LUSiGN. 

It  is,  therefore,  the  opiruon  of  this  department  in 
considc  ration  of  the  above  related  conditions,  facts  and 
authorities,  that  the  duties  of  the  Stat<'  Treasurer  as  Cus- 
todian of  the  Second  Injury  Fund  of  the  Workmen's  Compensa- 
tion Act  of  this  State,  Laws  of  Missouri,  1 45#  page  1998# 
are  related  to  the  receipt,  custody  and  disbursement  of  state 
funds  of  this  State,  and  are  not  prohibited  by  the  last  Sen- 
tence of  Section  15  of  Article  IV  of  the  Constitution  of 
Missouri,  w .ich  reaus:  "No  duty  shell  be  imposed  on  the  state 
treasurer  by  law  which  is  not  related  to  the  receipt,  custody 
and  disburse  lent  of  stato  funds." 


a.  h: 


Hesp'  ctfully  su  mitted, 


J • • - i'. 

A ttoihicy 
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fi-;o  ; . chub.  :t 

Assists  t Attorney  tenoral 
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juvenile  court  of  county  in  which  persons  seeking 
to  adopt  reside  or  in  which  child  sought  to  be  V 
adopted  may  be  has  jurisdiction  in  adoption  proceedings 


April  29#  19^0 


Honorable  James  F,  Nangle 
judge  of  the  juvenile  Court 
of  Saint  Louie 
1321  Clark  Avenue 
St.  Louis*  Missouri 

Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this  department* 
which  request  is  as  follows  t 

"Some  confusion  has  developed  concerning  the 
matter  of  jurisdiction  between  the  Saint  Louis 
County  Court  and  this  Court  in  adoption  pro- 
ceedings. According  to  the  new  adoption  law, 
which  went  into  effect  May  21,  19^1-8 * and  more  i 

particularly  Section  9&19*  a child  shall  not  ~\ 

be  transferred  to  an  individual,  or  an  agency, 
without  first  obtaining  an  order  from  the 
Judge  of  the  Juvenile  Court* 

"When  the  transfer  of  custody  is  granted  in 
thi3  Court,  the  prospective  adopting  parents 
must  wait  nine  (9)  months  before  the  adoption 
petition  is  heard.  There  have  been  instances 
where  the  prospective  adopting  parents  have 
left  the  City  of  Saint  Louis  after  receiving 
the  transfer  of  custody  and  established  a 
home  In  Saint  Louis  County  before  the  expira- 
tion of  the  nine  (9)  months  period  as  prescribed 
by  the  adoption  law.  Also,  there  are  situations 
when  an  agency  having  custody  of  the  child  from 
this  Court  has  placed  such  child  in  a saint 
Louis  County  home  with  a view  toward  adoption. 

Since  such  individuals  are  then  in  another 
County,  some  attorneys  believe  they  should 
initiate  adoption  proceedings  In  the  saint 
Louis  County  Court. 
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”lt  is  my  opinion,  and  that  of  several  judges 
who  have  preeeded  me  on  the  Juvenile  bench, 
that  if  jurisdiction  is  taken  by  this  Court  in 
the  matter  of  transfer  of  custody  that  the  saint 
Louis  Juvenile  Court  retains  jurisdiction  under 
Section  9673*  Revised  statutes  of  Missouri  1939, 
and  that  the  petition  for  adoption  must  be 
filed  in  this  Court.  I believe,  and  they  concur, 
that  jurisdiction  remains  here  until  removed 
by  a Court  of  higher  jurisdiction,  but  not  by  a 
Court  of  concurrent  jurisdiction. 

”It  is  my  understanding  that  the  Judges  in  saint 
Louis  County  believe  they  have  the  right  to  hear 
the  petition  and  grant  a decree  of  adoption  in 
such  cases  although  the  transfer  of  custody  to 
the  parents,  or  agency,  was  heard  and  granted  in 
the  Saint  Louis  Juvenile  Court,  and  has  remained 
in  this  Court. 

”1  am  vitally  interested  in  having  your  assurance 
that  the  decree  of  adoption  which  I grant  is  not 
subject  to  question  at  any  future  date  as  to  matters 
of  jurisdiction.  I am  very  anxious  to  have  your 
opinion  on  this  matter,  because  such  situations  are 
arising  here  repeatedly.” 

Section  960Q,  Laws  of  Missouri,  19^-7 » Volume  II,  page  213,  pro- 
vides in  part  as  follows* 

"Any  person  desiring  to  adopt  another  person 
as  his  child  may  petition  the  Juvenile  Division 
of  the  Circuit  Court  of  the  County  in  which  the 
person  seeking  to  adopt  resides,  or  in  which  the 
person  sought  to  be  adopted  may  be,  for  per- 
mission to  adopt  such  person  as  his  child.” 

Section  9606  formerly  provided  that  the  petition  should  be  filed 
in  the  county  where  the  person  proposed  to  be  adopted  resided,  or,  if 
such  person  had  no  place  of  abode  in  this  state,  then  in  the  county 
in  which  the  person  seeking  to  adopt  resided. 

Ihe  rule  regarding  jurisdiction  in  matters  of  adoption  is  stated 
in  2 C.J.S.,  Adoption  of  Children,  Section  35#  page  iilo?  as  follows* 

"In  view  of  the  fact  that  adoption  statutes 
are  in  derogation  of  the  common  law,  and  that 
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courts  vested  with  the  power  to  hear  and 
determine  adoption  proceedings  In  so  acting 
are  courts  of  limited  jurisdiction,  a statute 
requiring  the  residence  of  the  parties  within 
the  jurisdiction  of  the  court  granting  the 
adoption  is  mandatory,  -»  -» 

The  courts  of  this  state  have  not  definitely  passed  on  the 
question  of  whether  or  not  provisions  prescribing  the  place  in  which 
petitions  in  adoption  proceedings  must  be  filed  are  mandatory. 

In  the  case  of  In  Re  Duron,  355  Mo,  1222,  200  S.W,  (2d)  3^3#  1.  c. 

350,  the  court  stated s 

"There  is  considerable  authority  to  the 
effect  that  if  a statute  requires  an 
adoption  suit  to  be  brought  in  the  county 
of  the  adoptee  *‘s  residency,  it  is  a con- 
dition precedent  to  a valid  adoption,  » 

The  court  then  proceeded  to  consider  at  length  the  question  of 
the  residence  of  the  child  sought  to  be  adopted.  It  held  in  that  case 
that  the  requirements  of  the  statute  had  been  complied  with. 

The  present  statute  (Section  9^08,  supra)  has  eliminated  the 
necessity  of  residence  within  the  county  where  the  petition  is  filed 
of  the  child  sought  to  be  adopted.  All  that  is  now  required  is  that 
the  child  be  in  the  county  where  the  petition  is  filed.  Residence  on 
the  part  of  the  person  seeking  to  adopt  is  still  necessary  if  the 
jurisdiction  is  to  be  based  upon  their  status* 

As  you  point  out,  Section  9613*  laws  of  19l|-7 , Volume  II,  page  213* 
requires  that  the  person  sought  to  be  adopted  have  been  in  the  custody 
of  the  petitioners  for  at  least  nine  months  prior  to  the  adoption 
decree.  Section  9616,  provides  in  part* 

"Ho  person,  agenoy,  organisation  or  in- 
stitution shall  surrender  custody  of  a 
minor  child,  or  transfer  the  custody  of 
such  child  to  another,  and  no  person, 
agency,  organisation  or  institution  shall 
take  possession  or  charge  of  a minor  child 
so  transferred,  without  first  having  filed 
a petition  before  the  Circuit  Court  sitting 
as  a Juvenile  Court  of  the  County  where  the 
child  may  be,  praying  that  such  surrender 
or  transfer  may  be  made,  and  having  obtained 
such  an  order  from  such  Court  approving 
or  ordering  transfer  of  custody,  # ■»** 
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Mo  provision  is  made  that  a court  which  has  transferred  custody 
of  a child  shall  thereafter  retain  control  of  such  child  in  all 
matters * including  his  adoption* 

In  view  of  the  foregoing*  we  feel  feat  in  the  situations  pre- 
sented by  you*  where  custody  Is  granted  by  you,  and  thereafter  a 
petition  for  adoption  is  filed,  the  petition  should  be  filed  In 
either  the  county  In  which  the  persons  seeking  to  adopt  reside  or 
in  the  county  where  the  child  may  be*  If  the  persons  seeking  to 
adopt  reside  In  St*  Louis  County,  and  the  child  is  also  there,  the 
St*  Louis  County  Circuit  Court  is  the  proper  place  for  filing  of 
the  petition  for  adoption.  The  fact  that  both  the  parents  and  the 
child  removed  to  the  county  following  the  order  of  your  court  grant- 
ing custody  of  the  child  does  not  appear  to  affect  the  question  of 
jurisdiction  for  purposes  of  adoption.  In  some  cases  the  petition 
for  adoption  might  be  filed  in  your  court  and  the  persons  thereafter 
removed  to  St.  Louis  County,  Inasmuch  as  your  court  had  jurisdiction 
at  the  time  of  the  filing  of  the  petition,  we  feel  that  It  would  have 
jurisdiction  to  enter  the  decree  of  adoption. 

Vie  do  not  feel  that  seotion  9673*  S.  Missouri,  1939 » affects 
the  question  of  jurisdiction  In  adoption  proceedings.  That  section, 
which  is  found  In  Article  9 of  Chapter  56  dealing  with  juvenile  courts 
in  counties  with  50,000  inhabitants  and  over,  provides  in  part  that: 

"When  jurisdiction  has  been  acquired  under  the 
provisions  hereof,  over  the  person  of  a child, 
such  jurisdiction  shall  continue  for  the  purpose 
of  this  article  until  the  ohild  shaTl  "have  obtiained 
TEs  major! ty.v‘  ' 


(Underscoring  ours,) 

Article  9#  for  the  purpose  of  which  the  court  retains  jurisdiction 
deals  with  the  treatment  of  neglected  and  delinquent  children  and  does 
not  relate  to  the  matter  of  adoption.  Therefore,  we  feel  that  this 
provision  is  not  relevant  in  the  matter  of  jurisdiction  in  adoption 
proceedings,  % 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  under  Section 
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9608,  Laws  of  Missouri,  19V?,  Volume  II,  page  213,  an  adoption 
petition  is  required  to  be  filed  in  the  county  in  which  the  persons 
seeking  to  adopt  reside,  or  in  which  the  person  sought  to  be  adopted 
may  be,  and  the  fact  that  a Juvenile  Court  hag  ordered  the  transfer 
of  euetodv  of  the  child  sought  to  be  adopted  in  accordance  with 
Section  9616,  Laws  of  Missouri,  19V7,  Volume  II,  page  213,  does 
not  confer  Jurisdiction  upon  said  court  in  the  absence  of  compliance 
with  the  requirements  of  Section  9608* 

Respectfully  submitted. 


APPROVED : 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 


Attorney  go 


RRW/feh 


r ~ * 


TAXATION:  Property  acquired  by  taxation-exempt 

organization  after  assessment  date 
liable  for  the  taxes  for  year  in 
which  acquired. 


May  31/  1950 


OPINION  NO.  66 


Honorable  O.  R.  Newcomer 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Sir: 
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We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"The  County  Assessor  of  Buchanan  County, 
on  January  1,  1949,  assessed  the  value  of 
a certain  parcel  of  real  estate  in  St. 

Joseph,  Missouri,  for  the  year  1949,  at 
$4,050.00.  At  the  prevailing  rate,  the 
tax  amounted  to  $101.25  for  the  year 
1949.  On  or  about  June  1,  1949,  the 
property  in  question  was  purchased  by  the 
Wyatt  Park  Baptist  Church,  and  has  been 
used  since  that  date  as  a parsonage.  When 
the  property  was  sold  the  seller  agreed 
to  pay  5/12  of  the  tax  of  $101.25,  and  a 
proper  allowance  was  made  in  the  purchase 
price  of  the  property  to  cover  this  amount. 
While  the  Wyatt  Park  Baptist  Church,  is 
willing  to  pay  this  amount  as  taxes  for 
1949,  it  takes  the  position  that  since 
this  property  became  exempt  from  taxation 
on  June  1,  1949,  under  the  Constitution 
and  General  Laws,  of  this  State,  no  tax  on 
this  property  may  be  collected  after  it 
came  into  the  possession  of  the  Wyatt  Park 
Baptist  Church. 

"I  would  appreciate  receiving  at  your 
convenience  an  expression  of  your  views 
regarding  this  matter. " 


Honorable  0.  R.  Newcomer 


The  case  of  St.  Louis  Provident  Association  v.  Gruner , 355 
Mo.  1030,  199  S.W.2d  409,  involved  a situation  very  similar  to 
that  presented  by  you.  In  that  case  the  plaintiff,  a charitable 
organization,  had  acquired  certain  real  property  on  February  26, 

1944.  The  tax  date  at  that  time  was  June  1.  The  question  was 
whether  or  not  the  lien  for  taxes  attached  on  June  1 of  1943 
so  that  the  plaintiff  was  liable  for  the  taxes  due  in  1944. 

The  court  held  that  the  plaintiff  was  liable  for  the  taxes. 

Its  conclusion  was  stated  as  follows  at  199  S.W.2d  l.c.  411: 

" * * * Our  conclusion  is  that  the  state  had 
at  least  an  inchoate  lien  from  June  1,  1943 
for  taxes  due  on  this  land  in  1944  which  became 
fixed  in  amount  by  relation  back  to  that  date 
after  the  assessment  and  levy  was  completed. 

For  discussion  of  this  rule  of  relation  back, 
see  61  C.J.  924,  Section  1175  and  cases  cited. 

It  may  be  noted  that  the  rate  of  the  state 
tax  had  been  fixed  prior  to  the  assessment 
date  by  Section  11039,  and  that  the  rate  of 
the  blind  pension  tax  had  been  so  fixed  by 
Section  9461.  See  also  Laws  1943,  p.  1066, 

Mo.  R.S.A.  Section  11039a.  Of  course,  if 
the  state's  lien  for  the  enitre  tax  due  in 
1944  attached  as  of  June  1,  1943,  there  can 
be  no  proration  of  the  tax.  We,  therefore, 
hold  that  plaintiff  has  no  exemption  from  the 
taxes  due  in  1944  on  the  land  involved  nor  any 
part  thereof." 

The  tax  date  was  changed  by  an  act  found  in  Laws  of  Missouri, 

1945,  page  1799,  to  January  1.  Section  7 of  that  act,  relating 
to  the  state's  lien  for  taxes,  provided  in  part  as  follows: 

" * * * real  property  shall  in  all  cases  be 
liable  for  the  taxes  thereon,  and  a lien  is 
hereby  vested  in  favor  of  the  state  in  all 
real  property  for  all  taxes  thereon,  which 
lien  shall  accrue  and  become  a fixed  encumbrance 
as  soon  as  the  amount  o£  the  taxes  is  deter- 
mined  by  assessment  and  levy,  and  said 
lien  shall  be  enforced  as  hereafter  provided 
in  this  chapter;  said  lien  shall  continue  to 
be  enforced  until  all  taxes,  forfeitures,  back 
taxes  and  costs  shall  be  fully  paid  or  the  land 
sold  or  released  as  provided  in  this  chapter. " 
(Underscoring  ours.) 
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The  underscored  portion  is  a change  from  the  provision  of  Section 
10941,  R.S.  Missouri,  1939,  which  was  in  effect  at  the  time  of 
the  decision  in  the  St.  Louis  Provident  Association  case,  supra. 
However,  it  has  been  held  that  this  change  does  not  affect  the 
time  at  which  the  lien  for  taxes  attaches.  The  lien  has  been 
held  to  continue  to  attach  as  of  the  assessment  date  or  January  1. 
In  the  case  of  United  States  v.  Certain  Land  Situate  in  City  of 
St.  Louis,  86  Fed.  Supp.  297,  the  United  States  District  Court 
for  the  Eastern  District  of  Missouri  concluded  as  follows  at 
1. c.  302 : 


" * * * When  we  consider  the  Missouri 
decisions  dealing  with  tax  liens;  the 
definitions  of  the  words  'accrue'  and 
'fixed';  together  with  Secs.  4 and  7, 
pp.  1800-1801,  and  7,  p.  1861,  of  the 
Missouri  Laws  of  1945,  emphasis  is 
added  to  the  belief  that  the  legislature 
meant  by  the  new  sections  that  an  inchoate 
lien  for  taxes  commenced  on  January  1, 

1946,  for  1946  taxes,  and  that  said  lien 
was  a present  enforceable  demand  which, 
under  the  new  clause,  became  a fixed  or 
settled  lien  in  amount  when  the  assess- 
ment and  levies  were  determined." 

In  view  of  this  holding,  we  feel  that  the  conclusion  of  the 
Supreme  Court  in  the  St.  Louis  Provident  Association  case  is 
applicable  here,  and  the  property  is  subject  to  a lien  for  taxes 
for  the  year  1949. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  when 
real  estate  is  acquired  by  a tax-exempt  organization  after  the 
assessment  date,  or  January  1,  the  property  remains  subject  to 
a lien  for  taxes  for  the  year  in  which  it  was  acquired  by  the 
tax-exempt  organization. 


Respectfully  submitted, 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS- ABSENTEE  BALLOT: 


Any  officer  authorized  by  law  to  ad- 
minister oaths  may  take  the  affidavit 
of  a voter  of  an  absentee  ballot  and 
make  the  certificate  required  by  Sec. 
11473#  but  such  officer  Is  prohibited 
from  soliciting  the  voter  to  vote  for 
or  against  any  candidate  or  proposi- 
tion while  such  voter  Is  before  him. 

July  13,  1950 


Honorable  Ralph  B.  Nevlns 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 

Dear  Mr.  Nevlns: 

This  Is  In  reply  to  your  letter  of  June  26, 
1950,  requesting  our  opinion  construing  the  terms  of 
Section  11473,  R.S.  Mo.  1939,  under  the  title  of 
"Elections"  on  the  question  whether  a candidate  for 
a county  office  who  had  previously  solicited  a voter 
to  support  his  candidacy  would  thereby  be  disquali- 
fied from  taking  the  affidavit  of  the  voter  and  mak- 
ing the  certificate  required  by  Section  11473.  Your 
letter  Is  as  follows: 

"I  would  appreciate  an  opinion  on 
the  following: 

"Would  the  fact  that  one  Is  a candi- 
date for  county  office  and  had  solicit- 
ed an  absentee  voter  some  time  previous 
to  the  date  on  which  the  absentee  exe- 
cutes the  oath  on  the  official  absentee 
ballot  envelope,  disqualify  th^  person 
giving  the  oath  and  signing  the  certi- 
ficate? 

"I  have  reference  to  the  part  of  the 
certificate  which  reads  as  follows: 

"'and  that  the  affiant  was  not  solicit- 
ed or  advised  by  me  to  vote  for  or 
against  any  candidate  or  proposition'." 
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Section  11473,  Laws  of  Missouri,  1949,  page  , 

House  Bill  No.  5*  1*  our  present  section  of  Article  1, 
Chapter  J6,  R.S.  Mo.  1939*  under  the  title  of  "Elections". 
The  absentee  ballot  law  was  first  incorporated  into  our 
election  laws,  applicable  only  to  general  elections  for 
public  office,  in  1913*  Laws  of  Missouri,  1913*  page  324. 

The  Act  was  amended  later  to  Include  primary  elections, 
and  now  includes  also  elections  on  governmental  proposi- 
tions. The  question  submitted  in  your  letter  could  arise 
only,  we  believe,  when  a voter,  expecting  to  be  absent 
from  his  precinct  and  county  on  the  day  of  the  election 
at  which  he  desires  to  vote,  appears  and  makes  the  affi- 
davit required  by  said  Seotion  11473,  receives  his  ab- 
sentee ballot,  prepares  and  marks  his  ballot  in  the  pre- 
sence of  an  officer  authorised  by  law  to  administer  oaths, 
and  no  other  person,  but  in  such  manner  that  such  offloer 
will  not  know  how  it  is  marked,  then  deposits  it  in  the 
envelope  as  required  by  Section  11473  And  securely  seals 
the  envelope,  as  provided  in  Section  11474,  Laws  of  Missouri, 
1949,  page , House  Bill  No.  5,  and  thereupon  the  of- 

ficer writes  or  prints  upon  the  envelope  the  statement  that 
the  absentee  ballot  of  the  named  voter  is  marked  and  sealed 
in  the  envelope  in  his  presence,  and  the  certificate  requir- 
ed by  said  Section  11473  is  then  signed  by  the  said  officer 
and  his  official  title  noted  thereon,  and  the  ballot  is  then 
delivered  in  person  to  the  issuing  official  who  shall  give 
his  written  receipt  therefor. 

The  Aot  of  1913  provided  that  the  absentee  voter 
should  present  himself  on  election  day  at  any  general  elec- 
tion at  any  voting  preoinot  in  this  State,  and,  under  the 
conditions  prescribed  in  the  Act,  cast  his  ballot.  Section 
2 of  that  Aot  required  that  the  voter  make  affidavit  before 
one  of  the  Judges  of  such  election  identifying  himself  as  a 
qualified  elector  in  his  named  precinct  and  ward  and  county 
or  the  City  of  St.  Louis  and  state  therein  that  he  was  re- 
quired to  be  absent  from  his  said  preolnct  on  election  day 
and  that  he  had  not  voted  nor  would  he  vote  elsewhere  at 
said  election.  This  was  the  then  complete  procedure  to  vote 
an  absentee  ballot. 

This  seotion  was  carried  over  without  change  or 
amendment  in  the  Revision  of  1919  ss  Seotion  4732,  and  in 
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the  Revision  of  1929  as  Section  10182.  There  was  no 
change  made  in  this  statute  by  the  General  Assembly 
in  1931.  The  Legislature  of  1933*  Laws  of  Missouri, 

1933*  page  218,  repealed  Section  10181  to  Section 
101 08,  both  inclusive,  of  Chapter  6l,  R.S.  Mo.  1929, 
relating  to  elections,  and  re-enacted  in  lieu  thereof, 
a like  number  of  new  sections,  numbered  as  were  the 
repealed  sections,  and  four  additional  new  sections 
numbered  101 88a,  b,  c,  and  d,  respectively.  Section 
10184  of  the  1933  Act,  pages  221,  222,  contained  the 
first  provision  requiring  a statement  in  the  Jurat  and 
certificate  of  the  officer  taking  the  affidavit  set  forth 
on  the  reverse  side  of  the  envelope  containing  the  absentee 
voter’s  ballot,  certifying  that  "the  affiant  was  not  solicited 
or  advised  by  me  to  vote  for  or  against  any  candidate  or  pro- 
position". Section  11473,  R.S.  Mo.  1939*  was  included  with- 
out change,  so  far  as  the  jurat  and  the  certificate  were  con- 
cerned, in  the  amendment  of  Article  2,  Chapter  76,  Laws  of 
Missouri,  1943*  page  526,  l.c.  528,  529.  The  section  was 
amended  in  some  particulars,  but  not  as  to  the  clerk's  cer- 
tificate, Laws  of  Missouri,  1944,  Extra  Session,  page  18, 
l.c.  20.  This  provision  is  retained  Intact  in  the  latest 
expression  of  the  Legislature  on  this  question.  Laws  of 
Missouri,  1949*  page  , House  Bill  No.  5. 

We  have  a constitutional  provision  that  voters  shall 
have  and  enjoy  the  free  exercise  of  the  privilege  of  suffer- 
age.  This  would  mean  the  free,  uninterrupted  and  uninfluenc- 
ed right  of  the  voter  to  cast  his  ballot  at  a lawful  election, 
subject  only  to  his  obedience  to  the  statutes  regulating  such 
elections  and  his  eligibility  as  an  elector  at  such  elections. 
The  statutes  of  this  State  provide  penalties  for  the  viola- 
tion of  election  laws  by  officials  required  by  law  to  per- 
form duties  incident  to,  and  before,  during,  and  after  any 
election.  Penalties  are  also  prescribed  for  violation  of 
election  laws  by  the  voter  himself  or  those  who  would  seek 
to  corrupt  his  ballot  or  intimidate  him  or  prevent  in  any 
manner  the  free  exercise  of  his  right  of  sufferage.  But 
there  is  no  statute  in  this  State,  nor  has  there  ever  been, 
prohibiting  or  making  unlawful  or  immoral  the  mere  solicita- 
tion of  an  elector's  vote  by  a candidate  as  such,  or  by  an 
Individual  who  is  not  a candidate.  The  terms  of  Section 
11473*  Laws  of  Missouri,  1949*  page  , House  Bill  No.  5, 

as  to  the  certificate,  and  preventing  such  solicitation  of 
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the  voter's  favor,  are  leveled,  we  believe,  exclusively 
at  the  action  of  the  official,  as  an  official,  during 
the  period,  and  is  confined  exclusively  to  the  period, 
of  time  the  elector  is  in  the  actual  process  of  receiv- 
ing and  marking  his  ballot  and  during  the  time  of  making 
the  affidavit  required  by  Section  11473.  It  does  not 
refer  to,  nor  include,  we  believe,  any  period  of  time, 
nor  place,  previous  to  the  time  the  elector  may  be  in 
the  presence  of  said  official  for  such  purposes.  It 
does  not,  we  believe,  refer  to  any  period  of  the  past 
when  a candidate  for  office,  as  an  individual,  solicited 
the  sufferage  of  the  voter,  and  who,  by  reason  of  his  of- 
ficial status  as  county  clerk,  or  other  officer  authorized 
by  law  to  administer  oaths,  administers  the  oath  and  takes 
the  affidavit  of  the  eleotor  and  gives  the  certificate  of 
negation  required  by  the  seotlon. 

The  language  used  and  the  terms  and  meaning  of 
the  provisions  contained  in  the  certificate  provided  for 
in  said  Section  11473  plainly  indicate,  we  believe,  that 
the  Legislature  intended  that  the  bar  against  a candidate 
soliciting  the  elector  to  vote  for  or  against  any  candi- 
date or  proposition  so  as  to  prevent  him  from  taking  the 
affidavit  of  the  voter  should  apply,  and  does  now  apply, 
only  to  the  period  and  conditions  arising  exclusively  while 
the  elector  is  making  the  affidavit  and  marking  his  ballot, 
and  that  during  that  period  he  was  not  so  solicited  by  the 
candidate . 

The  language  provided  in  the  certificate  makes 
clear,  we  believe,  the  distinction  the  Legislature  had 
in  mind  between  an  individual  sollcitng  votes  before  an 
election  and  an  officer  performing  his  official  duties 
when  a voter  of  an  absentee  ballot  appears  before  him  to 
cast  his  ballot  when  this  provision  was  Included  in  the 
terms  of  our  election  statutes. 

It  was  not  the  intention  of  the  Legislature,  we 
believe,  to  take  away  from  the  individual,  although  an  of- 
ficer and  a candidate,  when  not  in  the  performance  of  the 
official  act  of  taking  the  affidavit  ef  the  absentee  ballot 
voter,  the  political  right  to  solicit  support  by  the  voters 
of  his  candidacy  for  election,  or  re-election,  or  on  any 
proposition,  merely  because  he  is  a candidate  and  in  the 
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performance  of  official  duties.  But  when  the  voter,  in 
casting  an  absentee  ballot,  appears  before  such  official, 
his  taking  advantage  of  his  offioial  position  to  further 
his  candidacy  or  that  of  any  person  or  to  influence  the 
voter  for  or  against  any  proposition  at  the  expense  of 
the  free  exercise  of  the  ballot  by  the  voter,  is  the  act 
we  believe  the  Legislature  had  in  mind  and  Intended  to 
and  does  prohibit. 


CONCLUSION 

It  is,  the  opinion  of  this  Department,  therefore, 
that  a candidate  for  public  office,  and  who  is  an  officer 
authorized  by  the  laws  of  this  State  to  administer  oaths, 
is  not  disqualified  from  administering  the  oath  to  an  ob- 
sentee  ballot  voter  or  making  the  certificate  required  by 
Section  11473*  Laws  of  Missouri,  1949,  page  , House 

Bill  No.  5,  that  "the  affiant  was  not  solicited  or  advised 
by  me  to  vote  for  or  against  any  candidate  or  proposition", 
for  the  reason  that  the  said  candidate  had  in  the  past  and 
previous  to  the  time  the  absentee  ballot  voter  appeared  be- 
fore such  officer  to  receive,  and  did  receive,  his  absentee 
ballot,  and  vote  the  same  in  obedience  to  the  terms  of  said 
section,  solicited  such  absentee  voter  to  vote  for  such  of- 
ficer as  a candidate  for  publie  office,  but  who,  as  such  of- 
ficer, while  the  voter  of  such  absentee  ballot  was  before 
him  as  an  official  incident  to  and  during  the  time  such 
voter  marked  and  voted  such  ballot  as  required  by  said 
Sections  11473  and  11474,  Laws  of  Missouri,  1949,  pages  , 
supra,  did  not  solicit  or  advise  sueh  absentee  ballot  voter 
to  vote  for  such  officer  as  a candidate,  or  for  or  against 
any  candidate  or  proposition. 

Respectfully  submitted. 


APPROVED: 

GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


T'ATLSK 

Attorney  General 
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ELECTIONS: 


Irregularities  in  application  for  absentee  ballot  and 
failure  of  county  clerk  to  post  list  of  applicants  or 
of  voters  does  not  affect  validity  of  ballot. 


August  9 , 1950 


Honorable  Albert  D.  Nipper 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"In  this  county  and  some  others  in  this 
section,  and  especially  where  County 
Clerks  are  themselves  candidates  for  re- 
election,  certain  questions  constantly 
arise  regarding  the  proper  and  legal 
manner  for  absentee  voting. 

"In  some  Instances  it  is  reported  that 
the  County  Clerks  take  application  for 
ballots  to  the  proposed  absentee  voter, 
solicit  his  vote  and  take  his  application 
and  at  the  same  time  furnish  the  ballot 
and  carry  it  away  voted  by  the  person 
interviewed. 

"In  some  other  cases  the  report  is  that 
the  County  Clerk  writes  to  the  proposed 
absentee  and  sends  him  the  application 
and  sometimes  the  ballot,  too,  the  person 
addressed  not  having  asked  for  such  appli- 
cation himself  as  provided  in  RSMo  #11472. 

"As  to  listing  it  is  stated  that  the  lists 
of  applicants  for  ballots  are  not  posted 
(as  required  by  RSMo  #11472)  and  sometimes 
when  a list  is  posted  the  Post  Office  address 
is  omitted  and  oftentimes  the  street  address 
is  omitted  or  else,  merely  "U.S.  Army"  or 
"U.S.  Navy"  is  listed. 

"My  questions  are: 
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"l)  In  your  opinion  Is  it  lawful  for  ballots 
to  be  counted  when  the  County  Clerk  has 
visited  - or  someone  else  has  visited  - 
the  voter  at  his  home  or  where  he  works 
in  St.  Louis  or  elsewhere  outside  the 
County  and  has  in  this  way  solicited  the 
application,  taken  it  then  and  there,  and 
at  the  same  time,  has  furnished  the  ballot, 
and  upon  it  being  voted  has  accepted  it 
and  has  either  carried  it  back  to  the 
original  county  or  has  himself  (Clerk) 
taken  it  and  mailed  it  back  to  his  own 
office  as  if  though  the  voter  has  done 
the  mailing? 

"2)  In  your  opinion  is  it  lawful  for  bal- 
lots to  be  counted  when  the  list  of  appli- 
cants therefor  has  never  been  posted,  as 
required  by  RSMo  #11472;  or, 

"(a)  where  a list  is  posted,  can  a ballot 
be  counted  when  the  applicant's  name  has 
been  omitted  from  that  list;  or 

"(b)  where  the  applicant's  name  is  on  the 
list  but  his  Post  Office  Address  is  not 
given;  or 

"(c)  where  the  applicant '3  street  address 
is  not  given  although  his  Post  Office  Ad- 
ress  is_  given,  but  voter  cannot  be  located 
by  Post  Office  Address  only  - as  for  example, 
solely  an  address  of  "St.  Louis"  - "Washing- 
ton, D.C."  or  "Chicago,  111."? 

"(d)  where  after  the  ballots  are  deposited 
in  the  Clerk's  hands  can  they  lawfully  be 
counted  if  there  is  no  list  of  them  posted 
as  required  by  RSMo  #11475;  or 

"(e)  where  the  name  has  been  omitted  from 
such  list  can  the  ballot  then  be  properly 
counted?" 
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Section  112.03,  House  Bill  No.  2050,  Sixty-fifth  General 
Assembly,  relating  to  absentee  voting,  provides  in  part  as 
follows : 


"Application  for  such  ballot  may  be  made  on  a 
blank  to  be  furnished  by  the  county  clerk  or 
the  board  of  election  commissioners  or  other 
officer  or  officers  charged  with  the  duty 
of  furnishing  ballots  as  aforesaid,  or  may 
be  made  in  writing  by  first  class  mail  ad- 
dressed to  such  officer  or  board  signed  by 
the  said  applicant.  Immediately  upon  receipt 
of  such  application  within  the  time  and  in 
the  manner  provided,  the  county  clerk  of  the 
county,  or  the  board  of  election  commissioners, 
if  any,  or  other  official  charged  with  the 
duty  of  furnishing  ballots  to  such  applicants, 
shall  make  a list  of  the  names  of  such  absent 
voters  whose  applications  for  ballots  have 
been  received,  and  shall  cause  such  list  to 
be  immediately  posted  in  a conspicuous  place 
accessible  to  the  public  at  the  entrance  of 
the  office  of  such  officer  or  offiers  which 
list  shall  show  also  the  postoffice  address, 
street  address, vard  or  precinct  number  given 
by  such  applicant.  Such  list  shall  be  supple- 
mented daily  by  the  addition  thereto  of  the 
names,  addresses,  and  precinct  numbers  of 
those  thereafter  making  application  for  such 
ballots  as  authorized  by  law:  provided,  that 
no  county  clerk,  board  of  election  commissioners 
or  other  proper  official  charged  with  the 
duty  of  furnishing  such  ballots  after 
examination  of  the  records,  or  otherwise 
ascertaining  the  right  of  such  person  to  vote 
at  such  election  shall  be  required  to  furnish 
any  ballot  or  ballots  to  any  person  desiring 
to  vote  who  is  not  lawfully  entitled  to  vote, 
and  if  the  applicant  for  ballot  or  ballots  is 
entitled  to  receive  same,  the  oounty  clerk  or 
the  board  of  election  commissioners,  if  any, 
or  other  official  charged  with  the  duty  of 
furnishing  such  ballots  immediately  upon 
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receipt  of  the  printed  ballots  shall  send 
by  registered  mail  postage  prepaid,  or 
deliver  in  person  an  official  ballot  or 
ballots  if  more  than  one  are  to  be  used 
and  voted  at  said  election  to  such  appli- 
cant. * * *" 

Section  112.06,  House  Bill  No.  2050,  Sixty-fifth  General 
Assembly,  provides  in  part  as  follows: 

"The  official  or  officials  charged  with  the 
duty  of  issuing  such  ballots  to  absent  voters 
for  the  district,  ward  or  precinct  in  which 
such  absent  voter  resides  shall  receive  the 
ballot  of  such  absent  voter  and  safely  keep 
and  preserve  the  same  unopened  in  his  or 
their  office.  At  least  twenty-four  hours 
before  the  ballot  is  opened  and  canvassed, 
such  official  or  officials  shall  make  a 
complete  list  of  the  names  of  the  absent 
voters  whose  ballots  have  been  received 
and  shall  cause  the  list  thereof  to  be 
posted  in  some  conspicuous  place  in  his  or 
their  office,  which  list  shall  also  show 
the  precinct  in  which  the  absent  voter 
claims  to  be  a resident.  Such  list  shall  be 
open  to  public  inspection.  * * *" . 

No  provision  is  made  that  an  absentee  ballot  obtained  other 
than  in  the  exact  manner  prescribed  in  the  above  section  shall 
be  void,  nor  is  there  any  provision  to  the  effect  that  failure  to 
comply  with  the  requirements  regarding  the  listing  of  the  appli- 
cants for  absentee  ballots  and  the  listing  of  the  names  of  the 
persons  from  whom  ballots  have  been  received  shall  effect  the 
validity  of  the  ballots. 

Rules  for  the  construction  of  election  laws  were  laid  down 
by  theSupreme  Court  in  the  case  of  Nance  v.  Kearbey,  251  Mo.  374, 
l.c.  383.  The  court  in  that  case  stated: 

"The  very  taproot  and  reason  for  any  election 
at  all  among  a free  people,  is  that  the  majority 
may  rule;  hence  there  are  two  main  settled 
and  uniform  rules  of  interpretation,  thus: 

"First:  Election  laws  must  be  liberally 
construed  in  aid  of  the  right  of  suffrage. 
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[State  ex  rel.  v.  Hough,  193  Mo.  l.c.  65I; 

Hale  v.  Stimson,  198  Mo.  134.]  The  whole 
tendency  of  American  authority  Is  towards 
liberality  to  the  end  of  sustaining  the 
honest  choice  of  electors.  [Stackpole  v. 

Hallahan,  16  Mont.  40. ] The  choice  of 
electors  must  be  judicially  respected, 
unless  their  voice  is  made  to  speak  a lie, 
or  a result  radically  vicious,  because  of 
a disregard  of  mandatory  statutory  safe- 
guards . 

"Second:  The  uppermost  question  in  applying 
statutory  regulation  to  determine  the  legality 
of  votes  cast  and  counted  is  whether  or  not 
the  statute  itself  makes  a specified  irregular- 
ity fatal.  If  so,  courts  enforce  it  to  the 
letter.  If  not,  courts  will  not  be  astute 
to  make  it  fatal  by  judicial  construction. 

[Gass  v.  Evans,  244  Mo.  l.c.  353;  Hehl  v. 

Guion,  155  Mo.  76.]  ‘Such  a construction* 

(says  this  court,  speaking  through  BARCLAY,  J., 
in  Bowers  v.  Smith,  111  Mo.  l.c.  55)  'of  a 
law  as  would  permit  the  disfranchisement  of 
large  bodies  of  voters,  because  of  an  error 
of  a single  official,  should  never  be  adopted 
where  the  language  in  question  is  faMy 
susceptible  of  any  other.  [Wells  v.  Stanforth 
(1885),  16  W.B.  Div.  245.]'  Again  (pp.  6l-2): 

'If  the  law  itself  declares  a specified  irreg- 
ularity to  be  fatal,  the  courts  will  follow 
that  command  irrespective  of  their  views  of 
the  importance  of  the  requirement.  [Ledbetter 
v Hall  (1876),  62  Mo.  422.]  In  the  absence 
of  such  declaration,  the  judiciary  endeavor 
as  best  fthey  may  to  discern  whether  the 
deviation  from  the  prescribed  forms  of  law 
had  or  had  not  so  vital  an  influence  on  the 
proceedings  as  probably  prevented  a free 
and  full  expression  of  the  popular  will.  If 
it  had,  the  irregularity  is  held  to  vitiate 
the  entire  return;  otherwise  it  is  considered 
immaterial. ' " 

In  view  of  the  absence  of  any  statutory  declaration  that  the 
irregularities  referred  to  by  you  are  fatal,  we  feel  that  under 
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the  rules  above  prescribed  none  of  the  matters  referred  to  in 
your  opinion  request  should  render  invalid  an  absentee  ballot 
properly  marked  by  a person  legally  entitled  to  cast  such  ab- 
sentee ballot.  If  such  person  is  legally  entitled  to  vote,  he 
should  not  be  deprived  of  such  right  by  reason  of  the  fact  that  the 
county  clerk  has  failed  to  comply  with  the  laws  relating  to 
absentee  voting. 

The  foregoing  is  not  intended  in  any  respect  to  justify  or 
condone  the  county  clerk's  failure  to  comply  with  the  law  as 
written.  He  is  under  obligation  to  perform  certain  mandatory 
duties  in  connection  with  absentee  ballots,  and  he  should  comply 
with  the  statutory  regulations  in  such  regard.  However,  his 
failure  to  do  so  should  not  penalize  a voter  who  has  done  all 
within  his  power  legally  to  cast  his  ballot. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  an 
absentee  ballot  cast  by  a person  legally  entitled  to  vote  the 
same  may  be  counted,  although  the  county  clerk  might  have  soli- 
cited the  application  from  the  voter,  taken  the  application  from 
the  voter  at  his  home,  and  at  the  same  time  furnished  the  ballot, 
and  upon  its  being  voted  has  accepted  it  and  has  either  returned 
it  to  the  original  county  or  has  taken  it  and  mailed  the  same  to 
the  clerk's  office. 

We  are  further  of  the  opinion  that  the  fact  that  no  list  of 
applicants  for  absentee  ballots  has  been  posted  as  required  by  Sec- 
tion 112.03,  House  Bill  No.  2050,  Sixty-fifth  General  Assembly, 
does  not  render  invalid  such  voter's  ballot,  and  that  such  ballot 
may  be  counted.  We  are  further  of  the  opinion  that  such  ballot 
may  be  counted  although  a particular  applicant's  name  has  been 
omitted  from  the  list,  although  his  postoffice  address  is  not 
given,  or  although  his  street  address  is  not  given.  We  are  further 
of  the  opinion  that  after  ballots  are  depostied  in  the  clerk's 
hands,  they  can  lawfully  be  counted,  although  no  list  of  voters 
is  posted  as  required  by  Section  112.06,  House  Bill  No.  2050, 
Sixty-fifth  General  Assembly,  or  where  the  name  of  a particular 
voter  has  been  omitted  from  such  list. 

Respectfully  submitted. 


APPROVED:  ROBERT  R.  WELBORN 

Assistant  Attorney  General 


J.  E.  TAYLOR 

Attorney  General 


-6- 


>• . I . 

ELECTION'S:  * 
COUNTY  CLERKS: 
. CANVASSERS  OF 
VOTES: 


Jk  ' ^ ***•*. 

When  two  poll  books  of  the  same  precinct  are  filed  with 
the  county  clerk,  then  the  poll  b^ok  that  has  been 
properly  signed  by  all  the  judges  and  clerks  of  the 
precinct  shall  be  the  poll  book  accepted  by  the  county 
clerk,  and  the  other  poll  book  shall  be  disregarded* 

The  fact  that  the  poll  book  and  tally  sheets  of  a voting 
precinct  show  a greater  number  of  votes  cast  than 
ballots  issued  is  of  no  concern  of  the  county  clerk  or 

his  assistants,  who  con- 


November 27#  1950 


Honorable  William  B.  Norris,  Jr. 
Assistant  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


stitute  the  board  of  can- 
vassers. The  county  clerk 
shall  issue  certificates 
of  election  to  the  respective 
county  candidates  having  the 
highest  number  of  votes  as 
soon  as  the  canvassers  have 
mathematically  determined  the 
total  vote  cast  for  each 
candidate  in  the  county* 


Dear  Sir: 


You  have  requested  an  official  opinion  by  this  department 
upon  the  problems  presented  in  your  letter.  Your  letter  is  as 
follows : 


"Section  Il6l5  of  Missouri  Revised  Statutes 
Annotated (Reenacted  Laws  1945  p886  Sect.  1, 
directs  the  County  Clerk  of  each  County  to 
select  for  his  assistants  one  person  from 
each  of  the  two  political  parties  and  to 
examine  and  cast  up  the  votes  given  to  each 
candidate  and  to  give  to  those  having  the 
highest  number  of  votes  certificates  of  election. 
The  votes  of  each  of  the  Precincts  of  Buchanan 
County  have  been  examined  but  certificates  of 
election  have  not  been  given  to  any  of  the 
candidates  voted  for  on  November  7 # 1950# 
because  of  errors  and  discrepancies  appearing 
in  the  Tally  Sheets  and  Returns  of  the  judges 
and  clerks  of  Precinct  E of  the  Fourth  Ward 
in  St*  Joseph,  Missouri*  The  judges  and  clerks 
of  Precinct  E of  the  Fourth  V/ard  were  furnished 
two  books,  each  of  which  contained  forms  for 
the  oath  of  judges  and  of  clerks  of  election. 
Tally  Sheets,  a form  entitled  Precinct  Returns 
to  the  County  Clerk  and  a form  of  a certificate 
to  be  signed  by  the  Judges  and  clerks.  An 
examination  of  the  books  mentioned  by  the 
County  Clerk  and  his  two  assistants  disclose 
the  following  facts: 

"(1)  The  oath  of  judges  of  election 

included  In  book  one  above  mentioned 
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is  executed  by  all  six  judges  who  have 
also  signed  the  certificate  to  the 
effect  that  the  foregoing  is  a full 
and  accurate  return  of  all  votes  cast 
for  all  candidates  at  said  General 
Election.  Book  two  indicates  that  only 
five  judges  of  election  have  executed 
the  oath  and  only  four  judges  have 
executed  the  certificate.  In  the  case 
of  each  book  four  clerks  took  the  oath 
and  four  clerks  executed  the  certificate. 

"(2)  The  number  of  votes  shown  on  the 
Tally  Sheet  of  book  one  differs  from  the 
number  of  votes  shown  on  the  Tally  Sheet 
of  book  two  with  respect  to  each  of 
the  sixteen  candidates  voted  for  at  the 
election. 

"(3)  In  book  one  the  number  of  votes  for  the 
candidates  included  in  the  Precinct  Return 
to  the  County  Clerk  agrees  in  the  case  of 
twelve  candidates  with  the  number  of  votes 
shown  in  the  Tally  sheet  of  book  one. 

However,  the  number  of  votes  shown  in  the 
return  differs  from  the  votes  shown  on  the 
Tally  Sheet  of  book  one  with  respect  to 
four  candidates.  In  book  two  the  number 
of  votes  shown  in  the  return  differs  from 
the  number  of  yotes  shown  on  the  Tally  Sheet 
of  book  two  with  respect  to  all  sixteen 
candidates  but  the  number  of  votes  shorn  in 
the  return  of  book  two  agrees  with  that 
recorded  in  the  return  of  book  one  with 
respect  to  twelve  candidates. 

M (If ) In  some  instances  both  Tally  Sheets 
and  returns  show  a greater  number  of  votes 
cast  than  ballots  issued. 

"In  view  of  the  foregoing  the  County  Clerk  and  his 
assistants  have  been  unable  from  their  examination  of 
the  Tally  Sheets  and  Returns  of  both  books  to  ascer- 
tain the  actual  number  of  votes  any  of  the  sixteen 
candidates  received  at  the  general  election. 

"A  Petition  was  filed  in  the  Circuit  Court  by  the 
County  Clerk  and  his  two  assistants  in  which  the 
Court  was  informed  of  the  foregoing  facts  and 
was  requested  to  make  an  order  that  the  ballot 
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boxes  be  opened  under  proper  safeguards  in 
order  that  the  actual  number  of  votes  each 
candidate  received  in  Precinct  E of  the 
Fourth  Ward  might  made  be  ascertained.  The 
Circuit  Court  dismissed  the  Petition  for  want 
of  Jurisdiction.  A copy  of  the  memorandum 
opinion  of  the  Court  is  herewith  enclosed  as 
of  possible  interest. 

"The  County  Clerk  has  requested  this  office 
to  inform  you  of  the  foregoing  facts  and  to 
request  your  opinion  regarding  this  natter, 
also  to  inquire  whether  the  County  Clerk  under 
the  Provisions  of  Section  Il6l5  cited  above  may 
give  to  the  candidates  entitled  thereto, 
certificates  of  election  not  withstanding  that 
his  two  assistants  do  not  concur  in  the  number 
of  votes  cast  up  for  each  of  the  candidates  and 
decline  to  sign  or  approve  the  certificate.” 

Section  ll6lij.,  H.  S.  Mo.  1939*  provides  as  follows: 

”At  the  close  of  each  election  the  judges  shall 
transmit  one  of  the  poll  books  by  one  of  their 
clerks  or  by  registered  mail  at  their  discretion 
to  the  clerk  of  the  county  court  in  the  county 
in  which  the  election  was  held  within  two  days 
thereafter;  if  the  poll  books  are  not  returned 
in  the  time  provided  the  clerk  shall  have  the 
power  to  either  send  the  sheriff  or  a messenger 
for  said  books;  the  other  poll  book  shall  be 
retained  in  the  possession  of  the  judges  of 
election  open  to  the  inspection  of  all  persons: 

Provided,  that  if  such  poll  books  be  transmitted 
by  messenger,  the  county  court  shall  pay  such 
messenger  for  such  service  at  the  rate  of  ten 
cents  per  mile  for  each  mile  necessarily  traveled, 
going  and  returning." 

Only  one  set  of  poll  books  are  to  be  delivered  to  the  county 
clerk.  Since  the  judges  and  clerks  of  precinct  E of  the  fourth 
ward  in  the  City  of  St.  Joseph,  Missouri  have  furnished  the  county 
clerk  with  two  sets  of  poll  books,  then  the  one  to  be  accepted  by 
the  county  clerk  must  be  the  one  that  has  been  properly  signed  and 
certified  to  by  all  the  judges  and  clerks  as  provided  hy  law 
(Sec.  Il6l0,  R.  S.  Mo.  19391*  Therefore,  poll  book  No.  1 which 
has  been  executed  by  all  the  judges  and  clerks  shall  be  the  poll 
book  accepted  by  the  clerk  of  the  county  court  and  considered  by 
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the  canvas sine  board.  Poll  book  No.  2 nay  be  disregarded. 

Section  Il6l6,  R.  S.  Ho.  1939#  Sec.  111*72,  House  Revision 
Bill  No.  20l}.9,  Revision  19^9)  provides  as  follows* 

"When  the  Judges  of  election  of  any  voting 
precinct  in  any  county  in  this  state,  or  in 
any  city  in  this  state  not  within  a county,  in 
casting  up  the  totals  of  the  votes  cast  in  such 
precinct  at  any  primary  or  general  election, 
shall  make  an  error  giving  to  any  candidate 
for  nomination  or  election  to  any  office  in 
such  county,  or  city,  or  to  any  candidate  for 
any  district  office  voted  for  entirely  within 
such  county,  or  such  city,  a greater  or  less 
number  of  votes  than  such  candidate  actually 
received,  as  shown  by  the  tally  sheet  of  such 
precinct,  it  shall  be  the  duty  of  the  county 
clerk  of  such  county,  or  ol1  the  board  of 
election  commissioners  of  any  such  city,  and  the 
board  of  election  commissioners  in  all  cities  of 
this  state  having  such  board,  before  certifying 
to  the  nomination  or  election  o^  any  candidate 
for  a county  office,  or  x^or  a district  o-iTlce 
voted  l*or  entirely  within  such  county,  or  such 
city,  to  give  to  the  candidate  or  candidates  whose 
total  vote,  as  certified  by  the  Judges  of  election 
is  more  or  less  than  the  number  of  votes  actually 
cast  for  such  candidate  or  candidates,  as  shown 
by  the  tally  sheet  of  such  precinct,  the  actual 
number  of  votes  cast,  for  such  candidate  or 
candidates  in  the  precinct  or  precincts  in  which 
3uch  error,  or  errors,  occurred,  the  certificate 
of  the  Judges  of  election  to  the  contrary  not- 

withstanding."  (Underscoring  ours) 

This  section  gives  the  county  clerk  of  Buchanan  county  the 
authority  to  correct  errors  made  by  judges  on  poll  book. No.  1 as 
to  the  total  number  of  votes  cast  for  the  respective  candidates 
so  that  the  total  number  of  votes  shown  on  the  tally  sheet  of 
book  No.  1 corresponds  with  the  number  of  votes  shown  on  the  poll 
book.  If  the  number  of  votes  shown  on  the  poll  book  differs  from 
the  votes  shown  on  the  tally  sheet  with  said  poll  book  No.  1 then 
the  votes  should  be  changed  on  the  poll  book  to  correspond  with  the 
votes  shown  on  said  tally  sheet* 

Section  Il6l8,  R.  S.  Mo.  1939#  provides  as  follows: 
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"Any  county  clerk,  or  any  member  of  any  board 
of  election  commissioners,  v/ho  shall  fail  or 
refuse  to  comply  with  the  provisions  of  section 
Il6l6  shall  be  deemed  guilty  of  a misdemeanor,  and, 
upon  conviction  thereof,  punished  by  a fine  of 
not  less  than  five  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the 
county  Jailfbr  a period  of  not  less  than  ninety 
day 8 nor  more  than  one  year,  or  by  both  such  fine 
and  imprisonment.'’ 

The  fact  that  the  tally  sheets  and  returns  show  a greater 
number  of  votes  cast  than  ballots  issued  is  not  a matter  of  concern 
of  the  canvassing  board. 

The  Supreme  Court  of  Missouri  in  the  case  of  Stato  ex  rel. 
Attorney  General  v.  Vail,  53  Mo.  97#  l.c#  111,  has  said: 

"*  * #The  Governor,  under  our  Constitution  and 
laws,  is  an  executive  officer,  not  a Judicial 
one.  He  is  provided  with  no  means  of  investigating 
questions  of  fact.  In  the  matter  of  elective  officers 
he  is  simply  authorized  to  issue  commissions. 

(Const.,  Art.  5#  Sec.  25l  Stat. , p.  570,  Sec.  32.) 

"It  could  hardly  be  maintained,  that  upon  an  ex  parte 
affidavit  or  statement  he  would  be  warranted  To  ais- 
regard  official  returus,  yet  ho  has  no  means  of 
pesdrting  to  any  other  kind  of  evidence.  He  is 
relieved  of  all  responsibility  by  issuing  a commission 
to  the  person  who  appears  on  the  records  filed  at 
the  seat  of  government  to  be  entitled  to  it.  Though 
these  records  may  not  be  conclusive  in  investigations 
in  either  contested  elections  or  judicial  proceedings 
the  Governor  at  least  is  concluded  by  them,  for  he 
has  no  moans  of  ascertaining  their  truth  or  falsity. 

His  official  duties  in  this  matter  are  purely  ministerial. 
This  is  the  rule  as  established  by  the  decisions  of  this 
Court,  in  regard  to  all  ministerial  officers.  (State 
ex  rel..  Bland  vs.  Rodman,  lj.3  Me.  257.) 

"It  applies  to  the  Secretary  of  the  State,  and  to  the 
olerks  of  the  counties,  in  the  exercise  of  the 
functions  respectively  confided  to  them  in  regard  to 
elections.  *The  law*  say  the  Court,  in  State  vs. 

Rodman,  (lj.3d  Mo.  R. ) *does  not  seem  to  have  invested 
in  the  Secretary,  any  discretion  in  the  premises. 

It  requires  him  to  perform  the  act  of  opening  and 
counting  the  returns.  It  is  the  law  declared  by  this 
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Court  as  well  as  by  the  general  current  of 
authority,  that  a County  Clerk,  or  the 
Secretary  of  State,  in  opening  and  casting 
up  votes,  acts  ministerially  and  not  Judicially. 

The  matter  of  determining  upon  the  legality 
of  votes  is  a judicial  function,  to  be  passed 
upon  before  a tribunal  competent  to  make  an 
adjudication  where  the  parties  interested  may 
be  Imrd. » 

"The  sane  point  was  so  held  in  State  ex  rel.,  /ittorney 
General  vs.  Steers,  i|ij.th  Mo.,p#223*  There  it  is 
said,  in  reference  to  the  return  of  the  clerk  of 
Ralls  County: 

"»If  the  clerk  has  sufficient  mathematical  ability 
to  correctly  count  up  returns,  he  is  perfectly 
qualified  for  his  office,  for  that  is  the  only 
duty  devolved  on  him  by  law. 

"To  determine  upon  the  legality  of  votes  is  a 
judicial  proceeding  before  a court  competent  to 
hear  and  adjudicate,  where  the  parties  interested 
can  appear  and  present  their  respective  claims. 

"To  allow  a ministerial  officer  arbitrarily  to 
reject  returns  at  his  mere  caprioe  or  pleasure, 
is  to  infringe  or  destroy  the  rights  of  parties, 
without  notice  or  opportunity  to  be  heard— 
a thing  which  the  law  abhors  and  prohibits. 

Admit  the  power,  and  there  will  be  no  uniformity; 

One  convassing  officer  will  reject  for  one  thing, 
and  another  for  a different  matter,  and  no  man 
can  tell  whether  he  is  legally  elected  to  an 
office,  until  he  consults  the  notions  of  a 
canvasser.  The  exercise  of  such  a power  is  sub- 
versive of  the  rights  of  the  citizen  and 
dangerous  and  fatal  to  the  elective  franchise. 

But  it  is  enough  to  say  that  the  claim  is  utterly 
unauthorized.  The  law  has  provided  tribunals 
with  amplo  power  to  hear  and  determine  all  questions 
pertaining  to  elections,  and  pass  upfcn  the  validity 
of  votes,  where  the  parties  interested  can  appear 
and  have  a fair  trial  upon  pleadings  and  proofs. 

"When  a ministerial  officer  leaves  his  proper  sphere 
and  attempts  to  exercise  judicial  functions,  he  is 
exceeding  the  limits  of  the  lav/  and  guilty  of 
usurpation. ^ (underscoring  ours.) 
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The  Supreme  Court  of  Missouri  In  the  case  of  State  ex  rel. 
Donnell  v.  Osburn,  147  S.W.  2d.  1065#  l.c.  1068j  3^7  Mo.  4&9#  has 
held: 


"•»  * *y le  held  official  returns  to  be  prima 
facie  evidence  of  election  and  good  until 
proven  otherwise  by  contest  in  State  ex  rel. 

Attorney  General  v.  Vail,  53  Mo.  97* 

"The  duties  enjoined  upon  the  speaker  place 
him  in  the  same  category  as  a mere  canvassing 
officer  or  canvassing  board.  By  the  over- 
whelming weight  of  authority  throughout  the 
country  the  functions  and  duties  of  canvassers 
are  purely  ministerial.  2 * C.J.  Sec.  25i|.#  18 
Am.  Jur.  Sec.  254*  This  state  follows  the 
weight  of  authority.  The  rule  here  adopted 
is  that  the  duty  of  casting  up  the  vote  certified 
by  the  returns  and  ascertaining  who  received 
the  highest  vote  is  a purely  ministerial  duty, 
and  being  such  the  canvassers  have  no  right 
to  go  behind  the  returns.  Mayo  v.  Preeland, 

10  Mo.  629 J State  ex  rel.  Attorney  General  v. 

Steers,  1(.0  Mo.  2 23:  State  ex  rel.  Metcalf  v. 

Garesche,  65  Mo.  IloO;  State  ex  rel.  Ford  v. 

Trigg,  72  Mo.  365;  State  ox  rel.  Broadhead 
v.  Berg,  76  Mo.  136}  Barnes  v.  Gottschalk, 

3 Mo.  App.  111}  State  ex  rel.  v.  Stuckey, 

78  Mo.  App.  533 1 State  ex  rel.  Glenn  v.  Smith 
129  Mo.  App*  49 # 107  S.W.  1051}  State  ex  inf. 

Anderson  v.  Moss,  107  Mo.  App.  151#  172  S.W. 

1180.  We  see  no  reason  why  this  is  not  also 
true  of  the  canvass  which  the  speaker  is  required 
to  make  by  Section  3»" 

In  view  of  the  above  statutes  and  decisions  of  the  Supreme 
Court  of  Missouri,  we  do  not  see  how  the  county  clerk  and  his 
two  assistants,  who  constitute  the  canvassing  board,  could  have 
any  difficulty  in  determining  the  total  number  of  votes  cast  in 
precinct  E of  the  fourth  ward  in  the  City  of  St.  Joseph, Missouri, 
for  each  candidate.  They  should  all  sign  the  abstract  of  the 
votes  cast  in  Buchanan  County  without  further  delay. 

29  C.  J.  S.,  pages  340  and  343#  says: 

"It  is  a common  error  for  a canvassing  board 
to  overestimate  its  powers,  but,  since  such 
a board  is  ordinarily  a creation  of  constitu- 
tion or  statute,  it  may  be  stated  generally 
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that  it  has  such  powers  and  duties,  and  only 
such,  as  are  conferred  by  the  constitution 
or  statute  creating  it,  notwithstanding 
their  exercise  of  certain  judicial  or  dis- 
cretionary powers,  the  powers  and  duties  of 
the  members  of  a board  of  canvassers  are 
primarily  ministerial  in  nature,  being 
limited  generally  to  the  mechanical  or 
mathematical  function  of  ascertaining  and 
declaring  the  apparent  result  of  the  election 
by  adding  or  compiling  the  votes  cast  for  each 
candidate  as  shown  on  the  face  of  the  returns 
before  them,  and  then  declaring  or  certifying 

the  result  so  ascertained.  w w w 

* 

"*»  *v/here  the  board  of  canvassers  wrongfully 
refuse  to  canvass  all  the  returns  they  may 
be  compelled  to  do  so  by  mandamus  or  other 
appropriate  remedy*" 

Section  II463,  R*  S*  Mo*  1939*  ( Sec*  111*11  House  Bill  20^9 
Revision  1949)  provides  as  follows: 

"The  clerks  of  the  several  courts  to  v/hom  a 
transcript  of  the  votes  is  ulrected  snail, 
within  two  days  after  the  time  limited  for 
the  examination  of  the  polls,  deliver  to 
the  nearest  postoffioe  on  the  most  direct 
route  to  the  seat  of  government,  addressed 
to  the  secretary  of  state,  a fair  abstract 
of  the  votes  given  in  their  respective 
counties,  by  precincts  for  members  of  con- 
gress, governor,  lieutenant  governor,  state 
senators  and  representatives,  judges  of  the 
circuit  courts  not  subject  to  the  provisions 
of  section  29#  Article  V,  of  the  Constitution 
of  Missouri,  secrotary  of  state,  state  auditor, 
state  treasurer  and  attorney  general*  Such 
abstracts  shall  be  enclosed  in  strong  envelopes, 
closely  sealed,  which  shall  in  no  case  be  opened 
until  the  second  Tuesday  of  December  next  after 
the  election,  and  the  said  envelopes  shall  be 
endorsed  by  the  olerk: 

"•Returns  of  an  election  held  In  the  county 

of  ———————  on  day  of 

A«D»  19  for  the  offices  of  , »etc*" 


Hon.  William  B.  Norris,  Jr. 


Section  11622.1  R.S.A.  Laws  Mo.  1945*  P*  898,  provides  as 
follows: 

"When  any  person  shall  have  been  elected 
a state  senator  from  a senatorial  district 
wholly  within  one  county,  the  county  cleric 
of  such  county,  unless  otherwise  provided 
by  law,  shall  issue  to  that  candidate 
receiving  the  highest  number  of  votes  for 
the  office  of  state  senator  a certificate 
of  election  to  said  office  of  state  senator 
and  shall  certify  the  fact  of  such  election 
to  the  Secretary  of  state." 

Section  llij.64#  R*  S.  Mo.  (Sec.  111.13  House  Bill  2049#  Revision 
1949)  provides  as  follows: 

"If  there  shall  be  a failure  to  receive  any 
of  the  returns  at  the  seat  of  government  for 
one  mail  after  the  same  is  due,  the  secretary 
of  state,  unless  the  circumstances  shall  clearly 
justify  a longer  delay,  in  no  case  to  exceed 
thirty  days  from  the  time  of  such  election, 
shall  dispatch  a messenger  to  the  county  not 
returned,  with  directions  to  bring  up  the 
abstract. " 

Section  11465#  R»  S.  Mo.  1939#  provides  as  follows: 

"If  such  failure  shall  happen  by  neglect  of  the 
clerk  he  shall  forfeit  to  the  state  one  hundred 
dollars,  together  vdth  the  expensos  of  such 
messenger,  to  be  recovered  by  civil  action 
before  any  court  having  Jurisdiction  thereof. 

And  it  shall  be  the  duty  of  the  secretary  of 
state  to  direct  the  prosecuting  attorney  of  the 
proper  county  forthwith  to  institute  such  action 
against  such  delinquent  clerk." 

The  duty  Is  upon  the  county  clerk  to  transmit  a transcript 
of  the  votes  cast  in  Buchanan  County  to  the  Secretary  of  State  of 
Missouri. 

The  county  clerk  cannot  perform  his  duties  as  set  forth  above 
until  the  votes  are  tabulated  by  the  three  members  of  the  board 
of  election  canvassers.  It  Is  true  that  the  county  clerk  constitute 
one  of  the  said  canvassers.  It  is  the  duty  of  the  canvassers  to 
mathematically  tabulate  the  votes  cast  in  their  county  from  the 
returns  made  in  the  poll  books  by  the  judges  and  clerks  of  election 
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of  the  different  voting  precincts  in  their  county*  The  canvassers 
do  not  certify  that  the  judges  and  clerks  have  correctly  counted 
the  ballots*  It  is  the  duty  of  the  canvassers  to  record  the  total 
vote  cast  for  each  candidate  as  determined  by  their  mathematical 
computation  from  3aid  returns*  It  is  the  duty  of  the  canvassers 
to  then  sign  the  certificate  at  the  end  of  the  "abstract  of  votes 
cast  in  Buchanan  county."  The  certificate  that  the  canvassers  sign 
states  in  the  certificate  that  it  is  based  upon  the  returns  made 
by  the  various  voting  precincts  in  said  county* 

CONCLUSION 

It  is  the  conclusion  of  this  department  that  the  poll  book 
executed  by  all  the  judges  of  the  precinct  mentioned  in  your 
letter  and  attested  to  by  all  the  clerks  of  said  precinct  shall 
be  considered  as  the  poll  book  filed  with  the  county  clerk  as 
provided  by  Section  Il6l4#  R.  S.  Ho*  1939#  and  the  other  poll 
book  (No*  2)  left  with  the  county  clerk  shall  be  disregarded  by 
the  canvassers*  The  county  clerk  has  authority  to  correct  the 
total  number  of  votes  shown  on  poll  book  No*  1 so  that  said 
totals  correspond  with  the  number  of  votes  cast  for  the  various 
candidates  as  shov<n  by  the  tally  sheet  filed  with  poll  book  No* 

1*  The  fact  that  the  tally  sheet  end  returns  on  poll  book  No. 

1 may  show  in  some  instances  a greater  number  of  votes  cast  than 
ballots  issued  is  of  no  concern  to  the  county  clerk  or  board  of 
canvassers* 

The  total  vote  for  each  candidate  shall  be  tabulated  by  the 
canvassers  from  the  corrected  poll  book  No*  1 of  the  precinct 
mentioned  in  your  letter*  Then  the  3aid  results  shall  be  added 
by  the  canvassers  to  the  other  votes  cast  in  Buchanan  County* 

The  abstract  or  returns  of  the  total  vote  cast  for  each  candidate 
in  Buchanan  County  can  be  thereby  mathematically  determined. 

When  the  results  have  been  mathematically  determined  and  recorded 
in  the  "abstract  of  votes  cast"  the  canvassers  shall  then  sign 
the  certificate  at  the  end  of  said  abstract*  Then  the  county  clerk 
shall  immediately  issue  certificates  of  election  to  the  respective 
county  candidates  (and  state  senator)  having  the  highest  number 
of  votes,  and  he  shall  transmit  immediately  to  the  secretary  of 
state  of  Missouri  an  abstract  of  said  votes  concerning  the  officials 
named  in  Section  11463#  R.  S.  Mo.  1939#  as  amended  H*B*  2049# 
Revision  1949 • 

APPROVED: 


J.'T.’TTOT. 

Attorney  General 


lly^  submitted 


STEPHEN  J. 

Assistant  Attorney  General 


SJMrmw 


OFFICERS: 
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FEES  AND  SALARIES: 


County  si^srinteffcient*  is  entitled  t 
to  full  compensation  until  date  of 
resignation,  although  he  was  out  of 
the  county  most  of  each  week,  inas- 
much as  his  compensation  is  an 
incident  to  and  attaches  to  the  office. 


December  5,  1950 


Honorable  Albert  D.  Nipper 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows? 

"In  this  current  problem  I shall  try 
and  be  as  brief  as  possible,  and 
equally  fair  to  both  parties  concerned. 

The  one  being  our  County  Court  and  the 
other  our  recently  resigned  County 
Superintendent  of  Schools.  The  main 
issue  settles  around  the  construction 
of  /'106l7  of  Revised  statutes  of 
Missouri,  1939* 

"Our  past  Superintendent  on  September  5, 

1950  accepted  a position  in  Riverview 
(North  St.  Louis)  which  he  informed  me 
is  entitled  'Principal  and  Superintendent 
of  Teachers, « that  he  did  not  teach  and 
does  not  teach  there,  that  he  has  per- 
formed all  other  duties  incumbent  upon 
him  to  so  perform  under  the  law;  that  he 
came  back  to  potosi  every  week  end  from 
St.  Louis  during  September  and  worked  and 
performed  the  duties  of  his  office  during 
that  tiraej  that  he  did  not  resign  until 
October  and  that  he  is  entitled  to  his 
full  months  pay  for  the  month  of  September. 

"Our  County  Court  holds  the  view  that  during 
the  month  of  September  said  Superintendent 
did  'engage  in  ....  other  employment  that 
interferes  with  the  duties  of  his  office  as 
prescribed  by  law. » However,  if  this  con- 
tention be  taken,  what  penalty,  punishment 
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or  consequence  is  then  provided,  if  any, 
by  law? 

"In  short,  the  County  Court  believes  that 
during  this  month  the  superintendent  was 
•holding  down  two  jobs*  and  that  such  is 
contradictory  to  the  law.  On  the  other 
hand  the  Superintendent  states  that  he  has 
fulfilled  all  his  requirements  as  specified 
by  law,  even  though  Monday  through  Friday 
afternoon  he  spent  in  St.  Louis  because  on 
Friday  evening  through  Sunday  he  spent  in 
his  office  in  Posoti  performing  his  duties. 

" ISSUE t Is  this  County  Superintendent  en- 
titled to  all  the  full  pay  of  his  office 
for  the  month  of  September,  including  the 
Bus  Transportation  pay?  Is  he  entitled  to 
pay  only  for  actual  days  worked?  Has  he 
forfeited  any  or  all  of  his  pay  by  the 
action  above  stated?" 

Section  10609,  Laws  of  Missouri,  19^3*  page  890,  Mo.  R.S.A., 
provides  for  the  election  of  a county  superintendent  of  schools 
for  a specific  term  of  office  and  the  qualifications  for  said 
official.  Without  quoting  the  statute,  we  assume  that  the  county 
superintendent  in  question  was  duly  elected  to  his  office  and 
held  said  office  up  until  the  date  of  his  resignation  in  October 
of  1950. 

In  view  of  the  facts  which  you  have  related,  indicating  an 
absence  from  the  county  by  the  official  in  question  during  the 
month  of  September,  1950,  you  inquire  whether  or  not  said  of- 
ficial is  entitled  to  the  compensation  provided  by  law  for  said 
month,  particularly  in  view  of  the  provision  in  Section  10617* 

Laws  of  Missouri,  19^5*  page  l67i|.,  which,  in  part,  provides* 

"During  his  term  of  office  the  county 
superintendent  shall  not  engage  in 
teaching  or  in  any  other  employment  that 
interferes  with  the  duties  of  his  office 
as  prescribed  by  law.  •»  * *" 

While  the  above-quoted  statute  sets  out  certain  things  that 
a county  superintendent  shall  not  do  or  engage  in,  we  fail  to 
find  any  specific  statutory  penalty  should  a county  superintendent 
fail  to  comply  with  the  above-quoted  provision  of  the  statute. 
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In  reading  your  letter  It  would  appear  that  the  county 
court  is  of  the  opinion  that  during  the  month  of  September  the 
county  superintendent  neglected  to  fully  perform  the  duties  of 
his  office  and  is  therefore  not  entitled  to  compensation  for 
that  month. 

The  appellate  courts  of  this  state  have  on  many  occasions 
declared  the  rule  by  which  a public  official  is  entitled  to  the 
compensation  for  the  office  which  he  holds. 

In  the  case  of  State  ex  rel.  Nicolai  v.  Nolte,  180  S.W. 

(2d)  7^0,  35>2  Mo.  1069,  the  court,  at  S.W.  l.c.  74l»  7l+2,  stated 
the  rule  as  follows; 

"There  is  also  a principle  equally  well 
fir.ed  that  so  long  as  an  officer  holds 
his  office  the  salary  provided  for  the 
office  belongs  to  him  because  the  law 
attaches  it  to  the  office;  because  it  is 
an  incident  to  the  office.  * n w" 

In  the  case  of  Cunio  v.  Franklin  County,  2 85  S.W#  1007, 

315  Mo.  If05,  suit  was  instituted  by  the  plaintiff  to  recover 
salary  allegedly  due  him  as  probation  officer  of  the  defendant 
county.  At  S.W.  l.c.  1008  the  court  declared; 

"The  decision  turns  on  the  fact  of 
plaintiff* s appointment  to  said  office. 

If  he  was  appointed  thereto,  he  is  en- 
titled to  the  emoluments  thereof. 

"It  is  a well-established  principle  that 
a salary  pertaining  to  an  office  is  an 
incident  of  the  office  itself,  and  not 
to  its  occupation  and  exercise,  or  to  the 
individual  discharging  the  duties  of  the 
office.  * *" 

In  the  above  case  the  plaintiff  failed  to  prevail  in  re- 
covering the  salary  due  to  the  fact  that  he  failed  to  prove  that 
he  had  been  duly  appointed  to  the  office,  and  was  not  therefore 
a de  jure  officer  of  the  defendant  county. 

In  the  case  of  Bates  v.  St.  Louis,  54  S.W.  439#  153  Mo.  18, 
we  find  a case  somewhat  similar  factually  to  the  situation  which 
you  have  presented.  A proceeding  in  equity  was  instituted  to 


-3- 


Honorable  Albert  D.  Nipper 


restrain  the  city  treasurer  from  paying  the  mayor  of  the  city 
his  salary  for  three  specified  days,  during  which  time  it  was 
alleged  that  he  was  absent  from  the  city  on  personal  business 
and  therefore  did  not  perform  the  duties  of  his  office.  In 
holding  that  the  mayor  could  not  be  denied  his  salary  the  court, 
at  Mo.  l.c.  20,  21,  said; 

"It  is  well  settled  law  that  »a  public 
officer  is  not  entitled  to  compensation 
by  virtue  of  a contract,  express  or  im- 
plied. The  right  to  compensation  exists, 
when  it  exists  at  all,  as  a creature  of 
law,  and  as  an  incident  to  the  office. 

...  11  The  salary  belongs  to  him  as  an 
incident  to  his  office,  and  so  long,  as 
he  holds  it;  and,  when  improperly  with- 
held, he  may  sue  for  and  recover  it.  When 
he  does  so  he  is  entitled  to  its  full 
amount,  not  by  force  of  any  contract,  but 
because  the  law  attaches  it  to  the  office." » 

* » •» 

"as  is  well  said  in  Throop  on  public  officers, 
sec.  500#  quoting  from  Robinson,  J.,  in 
people  v.  c-reen,  5 Daly  (H.Y. ),  pp.  268,  269: 

"•The  right  of  an  officer  to  his  fees,  emolu- 
ments, or  salary,  is  such  only  as  is  pre- 
scribed by  statute;  and  while  he  holds  the 
office,  such  right  is  in  no  way  impaired  by 
his  occasional  or  protracted  absence  from 
his  post,  or  neglect  of  his  duties.  Such 
derelictions  find  their  corrections  in  the 
power  of  removal,  impeachment,  and  punish- 
ment, provided  by  law.  The  compensations 
for  official  services  are  not  fixed  upon  any 
mere  principle  of  quantum  meruit,  but  upon 
the  judgment  and  consideration  6f  the  legis- 
lature, as  a Just  medium  for  the  services 
which  the  officer  may  be  called  upon  to  per- 
form. This  may  In  many  cases  be  extravagant 
for  the  specific  services,  while  in  others 
they  may  furnish  a remuneration  which  is 
wholly  inadequate,  w a-  * He  accepts  the  of- 
fice "for  better  or  worse;"  and  whether  op- 
pressed with  constant  and  overburdening  cares, 
or  enabled  from  absence  of  claim  upon  his 
services,  to  devote  his  time  to  his  own  pur- 
suits, his  fees,  salary,  or  statutory  com- 
pensation constitutes  what  he  can  claim 
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therefor,  and  la  yet  to  be  accorded,  al- 
though he  performs  no  substantial  service, 
or  neglects  his  duties.  ...  The  fees  or 
salary  of  office  are  "quicquid  honorarium, n 
and  accrue  from  mere  possession  of  tne 
office. »n 


CONCLUSION 


Applying  the  foregoing  authorities  to  the  situations  which 
you  have  presented,  it  is  the  opinion  of  this  department  that 
the  county  superintendent  is  entitled  to  the  compensation  al- 
lowed him  by  law  up  until  the  date  of  his  resignation  and  in- 
cluding the  month  of  September,  1950. 


Respectfully  submitted. 


RICH/RD  P.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


Attorney  General 


EFT: ml 
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SCHOOLS:  The  tax  books  of  a county  should  be  set  up  by  the  county 

TAXATION:  clerk  extending  the  school  taxes  in  accordance  with  the 

territory  incorporated  into  each  legally  formed  reorganized 
or  enlarged  school  district,  and  the  former  school  district 
numbers  comprising  said  territory  should  be  discontinued. 


June  l4#  1950 


Mr.  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  from  this  department.  Your  letter  of  May  19# 
1950,  is  as  follows: 


"Please  advise  this  office  v/nether , under  the 
noxi  school  consolidation  act,  if  the  tax  books 
should  be  set  up  in  accordance  v;ith  the  new 
districts  as  voted  upon  by  tho  people  of  this 
County,  in  1949#  or  whether  the  tax  books 
should  continue  carrying  them  under  the  old 
school  district  numbers." 


Your  letter  of  May  25,  1950,  furnishing  additional  information 

to  us,  is  as  follows: 

"In  reply  to  your  letter  of  May  23rd,  please 
be  advised  that  a favorable  vote  was  given  upon 
the  question  of  organization  of  a new  reorganized 
school  district  in  our  County,  and  that  a Board 
of  Directors  lias  been  elected  for  such  district 
and  are  now  functioning." 


II. 

Since  the  reorganized  school  district  in  your  county  has 
received  a favorable  vote  and  the  board  of  directors  of  said 
district  are  functioning  as  such,  then  a consideration  of  the 
1931  School  Law,  as  amended  by  Laws  Ho.  1947#  Vol.  2,  pages 
377#  is  in  order. 

Section  11  of  said  Laws  Mo.  1947#  pages  370-377#  is  as  follows: 
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"The  term’s  of  office  of  all  school  directors 
and  officers  of  the  various  school  districts 
comprising  the  territory  incorporated  in  such 
enlarged  school  districts  sliall  cease  upon  the 
the  ->lan  oj  reorganisation  and  tho 


adoption  i _ _ 

organisation  o.d  the  hoard  of  directors,  and  3uch 
odTicers  shall  deliver  to  the  board  oi  directors 
of  the  enlarged  sc *ool  district  all  property. 


pers  belonging  La  ouch 
..11  funds  in  the  hands 


re  cores,  soolcs  en^ 
co. ‘.portent  districts* 
oi’  the  county  or  tovnsnip  treasurer  to  the 
credit  or  the  various  districts  composing 
such  enlarged  district,  shall  be  im.iediutely 
transferred  to  the  creuit  of  the  treasurer 
od  suen  enlarged  district.  If  any  Tomer 
six— director  district  shall  bo  merged  in  any 
enlarged  district,  as  'provided  herein,  the 
treasurer  oT  sued  dor  er  six-director  district 
shall  ir*.  cdiatcly  turn  over-  to  the  treasurer 
of  sue  x enlarged  district,  all  funds  belonging 
to  such  Tomer  six-director  district,  and  shall 
a. he  settle  cat  t. .or  of  or  as  provided  by  Section 
10ij.o0,  devised  btatutes  of  1'issouri,  1939  ’ 
Provided,  t.iat  -he  directors  of  sue  i enlarged 
district  shall  faithfully  perforn  all  existing 
contracts  and  legal  obligations  of  the  component 
districts. " 


Section  101^0,  ?..  S.  ’ o.  1939*  provides  as  follows: 

"The  toms  of  office  of  all  school  officers 
of  the  various  school  districts  comprising  tho 
territory  incorporated  in  such  enlargod  school 
districts  shall  cease  upon  tho  adoption  of 
the  provisions  hereof  and  the  organisation  of 
the  bourd  of  directors,  and  such  officers  shall 
deliver  to  the  board  of  directors  of  the  enlarged 
sc  .ool  district  all  books  and  papers  belonging 
to  such  component  districts.  All  funds  in  the 
hands  of  the  county  or  tovmship  treasurer-1,  to  the 
credit  of  the  various  districts  composing  such 
enlarged  district,  shall  be  immediately  transferred 
to  the  treasurer  of  such  enlarged  district.  If 
any  former  six-director  district  shall  be  merged 
In  uny  onlarged  district,  as  provided  herein,  the 
treasurer  of  such  former  six-director  district  shall 
i..i  ediately  turn  over  to  the  treasurer  of  3uch 
enlarged  district,  all  funds  belonging  to  such 
former  six-director  district,  and  3hall  mako  settle- 
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mont  therefor  as  provided  by  section  IOJ4.8O! 

Provided,  that  the  directors  of  suoh  enlarged 
district  shall  fully  perform  all  existing 
contracts  and  legal  obligations  of  the 
component  districts. " 

The  above  and  foregoing  sections  are  exactly  the  same  In  all 
respects  except  for  one  word,  section  11,  supra,  uses  the  word 
"faitlif ully"  In  the  last  proviso  of  the  section.  Section  10450, 
supra,  uses  the  word  "fully”  in  the  last  proviso  of  said  section. 
Section  10450,  supra,  was  a part  of  the  1931  School  Law  and  was 
not  repealed  by  Laws  Mo.  194-7#  supra.  The  194-7  Laws  of  Mo.  Vol.  2, 
pages  370-377#  did  repeal  the  first  eight  sections  of  the  1931 
School  Law(Socs.  10ljJ^2-104i|-9»  R«  S.  Mo.  1939)* 

The  194-7  Act  enacted  seventeen  now  sections  in  lieu  of  the 
sections  rcpoaled.  Section  11,  quoted  above,  provides  that  the 
various  school  districts  comprising  the  territory  incorporated 
into  the  onlargod  or  reorganized  school  district  shall  ceaso  upon 
tho  adoption  of  the  plan  of  reorganization  and  the  organization  of 
the  board  of  directors. 

Section  104-50#  supra,  cited  above,  provides  that  the  toms  of 
office  of  all  school  officers  of  the  various  school  districts 
comprising  the  territory  incorporated  in  such  enlarged  school 
district  shall  cease  upon  the  adoption  (of  plan  of  reorganization) 
and  the  organization  of  the  board  of  directors. 

Section  1034.7#  R.  S.  Mo.  1939#  reenacted.  Laws  194-5#  Pase 
1629,  provides  as  follows: 

"The  board  of  directors  of  each  school  district 
shall,  on  or  before  the  fifteenth  day  of  May 
of  each  year*  forward  to  the  County  Superintendent 
of  Schools  an  estimate  of  the  amount  of' money  to 
be  raised  by  taxation  for  the  ensuing  school  year, 
and  the  rate  required  to  produce  said  amount, 
specifying  by  funds  the  amount  and  rate  necessary 
to  sustain  the  school  or  shools  of  the  district 
for  tho  time  required  by  law  or  authorized  by  the 
qualified  voters  of  the  district  to  meet  principal 
and  interest  payments  on  the  bonded  debt  of  the 
district,  and  to  provide  such  funds  as  may  have 
been  ordered  by  the  qualified  voters  of  the 
district  for  other  legitimate  district  purposes, 
including  the  purohase  of  school  building  sites,  buying 
or  erecting  sohool  buildings,  repairing  and  furnishing 
such  buildings,  and  providing  foot  bridges  across 
running  streams." 
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Tills  section  provides  that  the-  board  of  directors  of  the  school 
district  shall,  on  or  before  the  l^th  Jay  of  hey  o.‘  each  y t..ar, 
raakc  an  estimate  o ' the  a mount  of  funds  necessary  to  sustain  the 
schools  In  their  district  Tor  tile-  tine  required  by  lav:.  If  the 
rooryantsod  sc  ool  district  '..as  adopted  by  the  peoplo  and  the  board 
of  directors  elected  .end  organised  before  fa;,  l£tk  of  any  year  then 
it  v:o  Id  be  the  duty  of  the  boa  d of  directors  o-  such  a reorganised, 
enlarged  district  to  file  the  cctir.atc  required  by  said  Section 


103ij.7f  an  -ra 


u.  directors  o_  Lin,  various  sc.o:i  istricts 
sue  ter.-itcry  incorporated  into  said  enlarged  school 


to  rile  such  csti  ’ate  acco.-ding  to 


conprisinv 

district  vo ...Id  .avc  no  authority  fee 
the  provisions  of  section  10.;.p0,  ...  a.  ho.  1939*  and  beet  Ion  11,  Lavs 
ho.  » pages  370-377 » because  all  their  duties  and  authorities 
cease  on  the  ado  tlon  of  the  plan  of  reorganisation  and  the  organi- 
sation of  tiic  board  of  directors  of  the  onluryod  school  district# 


The  Su  re re  Court  of  "issouri  on  Jane  13,  19>0,  rendered  a 
decision  in  a ca30  entitled  btute  of  * lssouri  at  Lhc  relation  of 
reorganised  school  "istrict  ho.  lr  of  Jackson  County,  rissouri, 
relator,  vs.  . II.  Holmes,  btatc  .auditor  of  "issouri,  respondent, 
in  which  the  constitutionality  of  true  19d-7  Act  relating  to  the 
organisation  of  enlarged  school  f Istricts  was  uphold#  Therefore, 
tiic  19L;.7  Act  relutin,~  to  re  or  raniacd  or  enlarged  sc  100I  istricts 
is  valid  and  constitutional. 


COIICLUUIOK 


It  is  therefore  tue  opinion  of  this  department  tluit  the  tax 
books  of  a county  should  be  set  up  the  county  clerk  extending 
the  school  tuxes  in  accordance  v.l’th  the  territory  incorporated 
Into  each  loyally  formed  reorganised  or  enlarged  school  district, 
and  the  former  school  district  numbers  comprising  said  territory 
should  be  discontinued. 


.AThOVJD: 


Attorney  General 


3T:.±«EK  J.  PILLGTT 
Aq^istant  Attorney  General 


* 


» * 
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COUNTY  LIBRARY  DISTRICT:  Authorized  to  purchase  personal  property 

necessary  to  the  operation  of  the  county 
library  district ; may  purchase  and  operate 
Bookmobile.  Title  to  Bookmobile  would  vest 
in  the  county  library  district,  a corporate 
body. 


August  29,  1950 


-\j  — c? 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
PIneville,  Missouri 


Dear  Mr.  Paul: 

This  department  is  in  receipt  of  your  recent  request  for 
an  opinion  on  the  following  question: 

"Having  just  read  the  opinion  rendered  to 
the  Prosecuting  Attorney  of  Ray  County, 
under  date  of  June  27th,  1950*  hy  inference 
contained  in  the  discussion  of  the  question 
presented  to  you  by  the  Honorable  7/ilson  D. 

Hill,  I am  lead  to  believe  that  the  County 
Library  Board  would  not  have  the  authority 
to  invest  any  part  of  the  funds  collected  by  » 
the  tax  levy  for  the  purpose  of  purchasing 
personal  property. 

"I  would,  therefore,  appreciate  you  giving 
me  your  opinion  on  the  following  question. 

Does  the  County  Library  Board  of  the  County  , 
of  the  fourth  class  have  the  right  and  auth- 
ority to  purchase  from  the  revenue  collected 
for  the  County  Library,  a Bookmobile  and 
other  personal  property  incident  to  conduct- 
ing the  County  Library  and  the  operation  of 
the  Bookmobile? 

"If  the  answer  to  the  question  of  purchasing 
the  Bookmobile  is  in  the  affirmative,  in 
whom  should  the  title  be  vested." 

County  library  districts  are  organized  under  authority 
of  Article  6,  Chapter  110,  R.  S.  Mo.  1939.  Section  II4.767 
thereof  authorizes  the  establishment  of  a county  library  dis- 
trict which  "shall  be  a body  corporate,  and  known  as  such." 

Section  IV769  this  article  reads  as  follows: 

"Said  * county  library 

district*  as  such  body  corporate,  by  and 
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through  said  county  library  board,  shall 
have  power  to  sue  and  be  sued,  to  complain 
and  defend,  and  to  make  and  use  a common 
seal,  to  purchase  or  lease  grounds,  to 
lease,  occupy  or  to  erect  an  appropriate 
building  or  buildings  for  the  use  of  said 
county  library  and  branches  thereof,  and 
to  sell  and  convey  real  estate  and  personal 
property  for  and  on  behalf  of  the  county 
library  and  branches  thereof,  to  receive 
gift 8 of  real  and  personal  property  for 
the  use  and  benefit  of  such  county  library 
and  branch  libraries  thereof,  the  same 
when  accepted  to  be  held  and  controlled 
by  such  board,  according  to  the  terms  of 
the  deed,' gift,  devise  or  bequest  of  such 
property. * 

It  appears  clearly  expressed  in  this  article  that  a county 
library  board  may  own  and  lease  real  or  personal  property  for 
and  on  behalf  of  the  county  library  and  branches  thereof.  It 
was  held  in  the  opinion  referred  to  in  your  letter  that  a county 
library  board  may  not  Invest  surplus  funds  in  Interest  bearing 
investments  when  such  surplus  was  created  through  proceeds  col- 
lected under  a tax  levy. 

Section  34775  of  this  article  provides  2 

"The  services  of  a free  county  library  may 
be  direct  loan  of  books,  pictures  or  period- 
icals, through  branches,  stations,  school 
traveling  libraries  or  book  wagons;  but  in 
all  cases  service  shall  be  freely  accessible 
to  all  residents  of  the  county  library  district." 

It  is  the  opinion  of  this  office  that  a county  library 
board  is  authorized  to  purchase  from  revenue  collected  for  the 
county  library  a vehicle  to  be  used  as  a traveling  library  or 
book  wagon  commonly  referred  to  as  a Bookmobile,  and  that  title 
to  such  Bookmobile  should  be  vested  in  the  body  corporate  which 

would  be  created  and  known  as  the  " county  library 

district." 
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CONCLUSION 


The  County  Library  Board  in  a county  of  the  fourth  class 
is  authorized  to  purchase  from  the  revenue  collected  for  the 
county  library,  a Bookmobile  and  other  personal  property 
incident  to  conducting  the  county  library  and  the  operation 
of  the  bookmobile. 

Title  to  the  bookmobile  would  vest  in  the  county  library 
district  which  is  created  as  a corporate  body. 


Respectfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


JEMrVLM 


CRIMINAL  LAW:  The  right  of  religious  freedom  nay  not  be  so 

DISTURBING  THE  PEACE:  construed  to  justify  practices  inconsistent  with 

the  good  order,  peace  or  safety  of  the  state  or 
with  the  rights  of  other s.- Whether  the  facts 
stated  in  your  letter  constitute  a breach  of 
the  peace  is  a question  of  fact  to  be  deter- 
mined by  all  the 

September  21,  1950  evidence  and  circumstance 

• . ' s rd 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pineville,  Missouri 

Dear  Sir: 


I. 


, i 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  of  this  department,  which  request  reads  as  follows: 

"Does  a religious  meeting  which  continues 
until  11:00,  12:00  or  1:00  o»clock  at  night 
and  conducts  in  such  a manner  that  loud  and 
unusual  noises  emanate  from  their  gathering 
constitute  a peace  disturbance  to  adjoining 
neighbors,  and  if  so,  who  are  the  proper 
persons  to  make  defendants  thereto?" 

Section  5 of  Article  1 of  the  Constitution  of  Missouri (19^5) 
provides  as  follows: 

"Religious  Freedom— Liberty  of  Conscience 
and  Belief — Limitations.— That  all  men 
have  a natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dic- 
tates of  their  own  consciences;  that  no  human 
authority  can  control  or  interfere  with  the 
rights  of  conscience;  that  no  person  shall, 
on  account  of  his  religious  persuasion  or  be- 
liof,  be  rendered  ineligible  to  any  public 
office  of  trust  or  profit  in  this  state,  be 
disqualified  from  testifying  or  serving  as 
a Juror,  or  bo  molested  in  his  person  or 
estate;  but  this  section  shall  not  be  con- 
strued to  excuse  acts  of  licentiousness,  nor 
to  Justify  practices  inconsistent  with  the  good 
order,  peace  or  safety  of  the  state,  or  with  the 
rights  of  others." 

Section  ^.636,  R.  3.  Mo.  1939*  provides  as  follows: 
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nIf  any  person  or  persons  shall  wilfully  dis- 
turb the  peace  of  any  neighborhood,  or  of  any 
family,  or  of  any  person,  by  loud  and  unusual 
noise  or  by  offensive  or  indecent  conversation, 
or  by  threatening,  quarreling,  challenging  or 
fighting,  every  person  30  offending  shall, 
upon  conviction,  be  adjudged  guilty  of  a misde- 
meanor# n 

The  leading  case  on  the  question  presented  by  your  request 
is  the  case  of  City  of  Louisiana  v#  Bottoms,  300  3#W#  31&.  The 
St#  Louis  Court  of  Appeals  in  this  case  said,  l#c#  317#  318 : 

"The  alleged  offense  of  which  defendant  stands 
convicted  wa3  committed  during  the  course  of 
a religious  service,  attended  by  15  members 
of  his  little  flock,  commencing  at  7 o* clock, 
and  ending  about  9*20  on  the  evening  in  question# 

The  particular  conduct  of  defendant  said  to  have 
disturbed  the  peaco  of  the  good  citizens  of 
Louisiana  was  his  shouting  ‘Amen,*  ‘Praise  God,* 
and  ‘Glory  Hallelujah, * at  intervals  throughout 
the  service,  in  a tone  of  voice  which  was  actually 
heard  by  certain  persons  at  a distance  of  two 
blocks  from  the  church,  although  those  of  the 
witnesses  for  the  city  who  seemed  to  entertain 
the  greatest  respect  for  defendants  vocal  powers 
were  frankly  of  the  opinion  that  hi 3 shout 3 could 
have  been  hoard  even  at  a distance  of  six  blocks# 

"It  appears  from  plaintiff ‘s  own  evidence  that 
the  particular  meeting  at  which  the  disturbance 
was  alleged  to  have  occurred  was  graced  by  the 
presence  of  100  or  more  white  people,  who  stayed 
outside  in  their  automobiles,  and  that  on  other 
similar  occasions  as  many  as  300  white  people 
had  attended#  It  is  a further  fact  worthy  of  note 
that,  eliminating  the  two  police  officers  who 
testified,  in  the  case,  of  the  remaining  twelve 

, witnesses  called  by  the  city,  five  of  them  were 
among  those  whose  curiosity  had  prompted  them 
to  be  present  at  this  particular  service#  / 

*•*»*********•*■&*'*<►  *» 

"The  particular  ordinance  which  defendant  is 
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charged  to  have  violated  provides  that, 
if  any  person  shall  willfully  disturb  any 
lawful  assembly  of  people  by  loud  or  Inde- 
cent behavior,  or  shall  give  or  make  a 
false  alarm  of  fire,  or  shall  In  the 
night time  be  guilty  of  loud  and  boisterous 
hallooing,  quarreling,  yelling,  or  screaming, 
by  which  the  peace  of  the  citizens  nay  be  dis- 
turbed, he  shall  be  guilty  of  misdemeanor* 

************ 

"In  genoral  term*,  a breach  of  the  peace  Is 
a violation  of  public  order  and  decorun,  or  a 
disturbance  of  the  public  tranquility,  by  any 
act  or  conduct  inciting  to  violence,  or  tending 
to  provoke  or  excite  others  to  break  the  peace* 

City  of  St.  Louis  v*  Slupslcy,  supra;  City  of 
Plattsburg  v*  Snarr  (Ho.  App.)  216  S*  i'#  53$ ; 

9 C.J*  3^0;  3 H.C.L*  page  25l^,  Sec.  305*  The  same 
authorities  hold  that  by  the  term  'peace, ' as  used 
in  such  connection,  is  neant  the  tranquility 
enjoyed  by  the  citizens  of  a municipality  or 
community,  where  good  order,  which  Is  the  natural 
right  of  all  persons  in  political  society,  reigns 
among  its  citizens.  However,  whether  or  not  a 
given  act  or  state  of  conduct  amounts  to  a breach 
of  the  peace,  depends  upon  the  circumstances 
attending  the  act,  such  as  the  identity  of  the 
offending  party,  as  well  as  of  the  complaining 
party,  and  the  occasion  therefor*  State  v.  Sturges, 
L3  Mo.  App.  263#  State  v.  Riley  (Mo.  App.)  2o5  3.W. 
o7lj.;  state  v.  Lakey  (Mo.  App*)  275  S*W.  5t>5* 

"While  fully  appreciating  the  fact  that  the  muni- 
cipal assembly  of  plaintiff  city,  in  the  exorcise 
of  its  powers,  saw  fit  to  particularize  hallooing, 
yelling,  and  screaming  a3  acts  which,  when  done 
in  the  nighttime,  might  tend  to  disturb  public 
tranquility,  nevertheless  we  cannot  bring  our- 
selves to  believe  that  the  language  of  such  or- 
dinance, when  strictly  construed,  can  be  held  to 
contemplate  and  embrace  conduct  such  as  that  of 
the  dofendant  complained  of  in  this  action.  Y«e 
grant  that  to  most  people  such  manifestation  of 
religious  fervor  night  seen  wholly  unnecessary,  if 
not  ridiculous,  and  that  to  many  It  might  indeed 
be  offensive.  But  yet  we  are  firmly  of  the  opinion 
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that  the  Isolated  Instance  of  overzealous  wor- 
ship Involved  in  this  proceeding  did  not  inter- 
fere with  the  usual  good  order  which  other- 
wise prevailed  among  the  citizens  of  Louisiana, 
so  as  to  justify  the  bringing  of  defendant  be- 
fore the  bar  of  justice  to  answer  therefor  in  a 
proceeding  partaking  of  the  nature  of  a criminal  * 
action.  Indeed  there  was  once  a time  in  this 
country  when  a minister,  whose  voice  would  not 
have  carried  for  a greater  distance  than  two 
city  blocks,  would  certainly  have  been  accepted 
with  greatly  restrained  enthusiasm,  and  most 
likely  would  have  been  regarded,  even  by  his 
most  faithful  parishoners,  as  a downright 
failure  in  the  ministry. 

"It  must  be  borne  In  mind  that  we  do  not  arrive 
at  our  conclusion  in  this  case  from  the  false 
premise  that  the  calling  of  defendant  as  a 
regularly  ordained  minister  of  the  gospel  entitled 
him  to  any  rights  not  possessed  by  other  citizens, 
or  rendered  him  in  any  wise  immune  to  the  ordinary 
application  of  the  law.  We  say  this  for  the  reason 
that,  while  our  basic  law  providos  that  all  men 
have  a natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of  their 
own  conscience,  yet  the  liberty  of  conscience  so 
secured  may  not  be  so  construed  as  to  excuse  acts 
of  licentiousness,  nor  to  justify  practices  in- 
consistent with  the  good  order,  peace,  or  safety 
of  the  state,  or  with  the  rights  of  others.  Artl&e 
2,  Sec.  5,  Const.  Mo. ; City  of  St.  Louis  v.  Hellscher, 
295  Ko.  293,  2l\2  S.W.  652. 

"In  fact,  there  are  cases  in  the  books,  though 
from  other  jurisdictions,  which  establish  con- 
clusively that  the  transgressor  may  not  shield 
himself  behind  the  vestments  of  the  clergy  when 
brought  to  task  for  the  use  of  foul  and  obscene 
language  in  the  pulpit.  Delk  v.  Commonwealth 
166  Ky.  39*  173  S.W.  1129,  L.n.A.  1916B,  1117# 

Ann.  Cas.  1917C#  331j.;  Holcombe  v.  State,  5 CJ*. 

App.  l\7$  62  S.E.  6i|.7«  Likewise  the  beating  of  a 
drum  upon  the  streets,  no  permit  having  been  se- 
cured from  the  proper  officer,  has  been  held  to  be 
a breach  of  the  peace,  even  though  done  in  the 
performance  of  a religious  service,  when  the  statute 
expressly  provided  that  it  should  be  unlawful  for 
any  person  to  beat  a drum,  except  by  command  of  a 
military  official  having  authority  therefor.  State 
v.  White,  6!f  N.H.  14-8,  5 A.  328. 
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"The  case  at  bar,  however*  presents  a far 
different  situation*  Here  defondant  stands 
charged,  not  with  the  use  of  obscene  or  in- 
decent language,  and  not  with  having  performed 
any  act  oxpressly  prohibited  by  the  ordinance, 
unless  the  latter  be  so  construed  as  to  com- 
prehend and  regulate  the  volume  of  sound  that 
may  be  employed  in  a lawfully  conducted  church 
service,  whether  it  be  of  a lowly  negro  con- 
gregation, housed  in  a temporary  fx*<jne  shack 
on  the  outskirts  of  the  town,  or  of  a fashion- 
ablo  white  congregation,  assembled  together 
in  a beautiful  and  costly  edifice,  erected  in  an 
exclusive  residential  district*  That  the  city 
fathers,  in  the  enactment  of  such  ordinance,  in- 
tended that  it  should  be  given  such  effect,  we  can- 
not believe* 

"We  have  observed  that  the  witnesses  for  the  city 
complained  in  their  testimony,  not  so  much  of 
the  shouting  of  defendant  during  the  single  church 
service  in  question,  as  of  the  fact  that  they  had 
been  annoyed  by  similar  occurrences  over  a long 
period  of  time*  V/hile  such  a case  is  not  before 
us,  it  would  seem  at  first  blush  that  the  condi- 
tion complained  of  might  be  subject  to  be  abated 
in  a proper  proceeding,  and  upon  proper  proojf.  As 
to  the  case  at  bar,  however,  we  are  constrained  to 
hold  as  a matter  of  law  that  no  breach  of  the  peace, 
contemplated  by  the  ordinance  in  question,  was  shown, 
from  which  it  follows  that  defendant's  requested  in- 
struction for  a directed  verdict  in  his  favor  at 
the  close  of  all  the  evidence  should  have  been 
given."  (Underscoring  ours) 

Uio  United  States  Court  of  Appoals  in  the  case  of  Miner sville 

School  District  v.  Gobitis  et  al.,  108  ?.2d  683  cites  the  City  of 

Louisiana  v.  Bottoms  case,  sunra,  with  approval  and  say3,  l*c* 

688,  689;  ■ 

"Y.'e  have  then  to  balance  the  two  intangibles 
a£Lus  and  religlo  and  determine  to  which  arm 
of  the  scale  the  weight  of  our  decision  must 
be  added*  In  doing  so,  under  our  system  of 
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case  law,  we  are  entitled,  or  rather  con- 
strained, to  examine  the  precedents.  Cordozo, 

The  Nature  of  The  Judicial  Process.  All  of 
these  that  are  cited  in  either  brief  and  many 
more  besides  are  collected  in  four  standard 
sources.  11  Am.  Jur.  pp.  1100-110k;  l6  C.J.S. 
Constitutional  Law,  Sec.  206,  pp.  599-603;  American 
Digest  System,  Constitutional  Law,  04;  U.S.C.A. 
Constitution,  Part  2,  pp.  6;  and  see 

Association  of  American  Law  Schools  Selected 
Essays  on  Constitutional  Law,  Vol.  2,  pp.  1108- 
1175*  Having  examined  these  decided  cases,  we, 
again  under  our  system,  must  search  for  a ration 
decidendi,  and  then  include  or  exclude  our  own 
particular  3et  of  facts. 

"As  indicated  by  their  decisions,  our  courts 
consider  that  the  peace  and  good  order  of  the 
community  must  prevail  over  conscience,  (a) 
wherever  its  mental  or  physical  health  is 
affected,  (b)  wherever  a violation  of  its  sense 
of  reverence  makes  a breach  of  the  peace  reasonably 
foreseeable,  and  (c)  wherever  the  • defense  of  the 
realm*  is  Imperiled.  * * *" 

You  will  note  that  the  court  in  the  City  of  Louisiana  v. 

Bottoms  case,  supra,  suggested  that  the  condition  complained  of 
might  be  abated  by  an  injunction  suit. 

Section  lj.636,  supra,  sets  out  three  different  grounds  that 
would  constitute  a breach  of  the  peace.  The  first  ground,  that 
is,  "by  loud  and  unusual  noise"  would  be  the  only  one  that  would 
apply  in  your  case,  in  our  opinion. 

The  proper  persons  to  make  defendants  would  be  the  persons 
you  believe  from  the  evidence  are  guilty  of  making  the  loud  and 
unusual  noises.  We  cannot  say  who  should  be  made  defendants  because 
we  do  not  have  the  facts.  Your  investigation  of  all  the  facts  and 
circumstances  will  enable  you  to  determine  this  question. 

The  Supreme  Court  of  Missouri  in  the  case  of  State  v.  Wymore, 
132  S.W.2d.  979#  l.c.  988,  said: 

"Under  the  rule,  if  it  is  the  statutory  duty  of 
a prosecuting  attorney  to  commence  and  prosecute 
criminal  actions,  by  necessary  implication,  he 
should  qualify  himself  to  determine,  in  the 
exercise  of  an  honest  discretion,  if  a prosecution 
should  be  commenced.  The  only  way  he  can 
determine  the  question  is  to  make  an  investigation 
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of  the  facts  and  applicable  law.  If  he 
determines  there  should  be  a prosecution 
and  determines*  in  the  exercise  of  an  honest 
discretion,  that  he  should  proceed  by  infor- 
mation, also,  by  necessary  implication,  it  is 
his  duty  to  do  whatever  is  necessary,  under 
the  law,  to  authorize  the  filing  of  the  infor- 
mation. In  making  an  investigation  he  qualifies 
himself  to  make  and  swear  to  the  information.” 

CONCLUSION 


It  is  the  conclusion  of  this  department  that  while  our  State 
Constitution  provides  that  all  men  have  a natural  and  indefeasible 
right  to  worship  Almight  God  according  to  the  dictates  of  their 
own  consciences,  yet  this  right  shall  not  be  so  construed  as  to 
justify  practices  inconsistent  with  the  good  order,  peace  or 
safety  of  the  state,  or  with  the  rights  of  others.  Whether  the 
facts  stated  in  your  letter  constitute  a breach  of  the  peace,  as 
contemplated  by  Section  I4.636  R.  S.  Mo.  1939#  would  depend  upon 
all  the  circumstances  attending  said  religious  meeting,  including 
whether  or  not  the  neighborhood,  or  any  family  or  any  persons 
have  been  disturbed  in  their  peace.  It  is  a matter  within  the 
discretion  of  the  Prosecuting  Attorney  as  to  the  form  of  action, 
if  any,  that  my  be  filed  and  as  to  who  3hall  be  made  defendants 
therein. 


STE 

Ass 


m J.bfllLLETT 
tant  Attorney  General 


APPROVED: 


Trrmmm — 

Attorney  General 
SJMrmw 
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COUNTY  HIGHWAY  ENGINEER:  County  court  in  second,  third  and 

COUNTY  SURVEYOR:  fourth  class  counties  authorized  to 

COUNTY  COURTS:  appoint  county  highway  engineer. 

County  court  may,  in  their  discre- 
tion, appoint  the  county  surveyor  as  county  highway  engineer. 
County  surveyor  does  not  hold  office  as  ex  officio  county  highway 
engineer  by  virtue  of  holding  office  as  county  surveyor. 


September  28,  1950 


Honorable  Elmer  Peal 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville , Missouri 

Dear  Sir: 

This  office  is  in  receipt  of  your  recent  request  for  an  opin- 
ion which  request  reads  as  follows: 

"Section  8560  of  Revised  Statutes  provides  in 
effect  that  in  Counties  with  a population  of 
not  less  than  20000.,  or  more  than  50000., 
that  by  virtue  of  their  office  County  Sur- 
veyors shall  be  ex  officio  highway  engineer 
in  such  Counties. 

"Mr.  Charles  S.  Reynolds,  our  County  Surveyor 
states  that  by  virtue  of  section  8560  above  he 
is  the  County  Highway  Engineer;  that  the  County 
Court  appointed  one  to  act  for  and  do  the  work 
of  Highway  Engineer  not  being  a Civil  Engineer 
instead  of  requiring  the  County  Surveyor  to  do 
the  work  of  Highway  Engineer;  that  desired  to 
act  as  Highway  Engineer  but  the  County  Court 
refused  to  permit  him  to  act  and  appointed 
another  to  act  as  Highway  Engineer. 

"Mr.  Reynolds  is  concerned  about  his  right  to 
the  office  of  Highway  Engineer  under  above  Sec- 
tion, and  whether  the  County  Court  had  the  legal 
right  to  appoint  another  when  said  Section  pro- 
vides that  in  such  Counties  as  this  (population 
46,000)  he  is  Highway  Engineer  by  virtue  of  being 
County  Surveyor. 
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"I  shall  appreciate  it  if  your  office  will  give 
me  an  opinion  as  to  the  meaing  of  said  Section 
and  as  to  the  rights  of  the  Court  and  the  Surveyor 
in  such  a situation." 

In  your  letter  you  refer  to  Sec.  8560,  R.  S.  Mo.  1939.  This 
is  evidently  an  error  since  that  section  has  no  relation  to  the 
problem  presented  by  you.  We  infer,  however,  that  the  section  to 
which  you  intended  to  refer  was  Sec.  8660,  R.  S.  Mo.  1939. 

You  will  note,  however,  this  section  was  repealed  and  reen- 
acted in  1945  (Laws  of  Missouri,  1945,  p.  1493,  Sec.  1)  and  sub- 
stantial changes  made  by  the  State  Legislature.  While  this  sec- 
tion 8660,  R.  S.  Mo.  1939,  did  provide  that  in  counties  which  con 
tain  not  less  than  twenty  thousand  inhabitants  or  more  than  fifty 
thousand  inhabitants  the  county  surveyor  should  be  ex  officio 
county  highway  engineer  this  law  has  been  altered  by  the  repeal 
and  reenactment  of  this  Section. 

Said  section  as  reenacted  in  Laws  of  Missouri,  1945,  p.  1493 
Section  1,  now  reads  as  follows: 

"The  county  court  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their  respec- 
tive counties  to  the  office  of  county  high- 
way engineer,  provided  he  be  thoroughly  qua- 
lified and  competent,  as  required  by  this 
article;  and  when  so  appointed,  he  shall  re- 
ceive the  compensation  fixed  by  the  county 
court,  and  such  fees  as  are  allowed  by  law 
for  his  services  as  county  surveyor;  Provided, 
the  county  surveyor  may  refuse  to  act  or  serve 
as  such  county  highway  engineer,  unless  other- 
wise provided  by  law.  In  the  event  that  the 
county  highway  engineer  cannot  properly  per- 
form all  the  duties  of  his  office,  he  shall, 
with  the  approval  of  the  court,  appoint  one 
or  more  assistants,  who  shall  receive  such 
compensation  as  may  be  fixed  by  the  court." 

Your  attention  is  also  directed  to  Sec.  8655,  R.  S.  Mo.  1939 
as  repealed  and  reenacted  by  Laws  of  Missouri,  1945,  p.  1493: 

"The  county  courts  of  each  county  in  this 
state  in  classes  two,  three  and  four  are 
hereby  authorized  and  empowered  to  appoint 
and  reappoint  a highway  engineer  within  and 
for  their  respective  counties  at  any  regular 
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meeting,  for  such  length  of  time  as  may  be 
deemed  advisable  in  the  judgment  of  the  court 
at  a compensation  to  be  fixed  by  the  court. 

The  provisions  of  this  article  shall  apply 
only  to  counties  of  classes  two,  three  and 
four. " 

We  think  the  county  court  now  has  within  their  discretion 
the  right  to  appoint  or  not  appoint  the  county  surveyor  to  the 
office  of  county  highway  engineer  and  to  discharge  the  county 
highway  engineer  employed  by  the  county  court  and  employ  another 
at  the  pleasure  of  the  county  court  in  counties  of  class  two, 
three  and  four. 

These  sections  expressly  confer  upon  the  county  court  the 
power  to  appoint  a county  highway  engineer  and  provides  "the 
county  court  may , in  their  discretion , appoint  the  county  sur- 
veyor of  their  respective  counties  to  the  office  of  county  high- 
way engineer  * * 


CONCLUSION 

The  county  courts  of  each  county  in  classes  two,  three  and 
four  are  authorized  to  appoint  a county  highway  engineer  for  such 
length  of  time  as  may  be  deemed  advisable  by  the  court. 

The  county  court  may,  in  their  discretion,  appoint  the  county 
surveyor  of  their  respective  counties  to  the  office  of  county  high- 
way engineer.  The  county  highway  engineer  so  appointed  by  the 
county  court  does  not  hold  office  as  ex  officio  county  highway 
engineer  by  virtue  of  holding  office  as  county  surveyor. 

Respectfully  submitted. 


JOHN  E.  MILLS 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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- ^ * CONTROLLER:  Comptroller  should  pay-  claims  under  appropriation 
* APPROPRIATIONS:  for  relief  of  county  clerks  although  original 

claim  accrued  more  than  two  years  prior  to 
presentation. 


January  If,  195>0 

y^/r  a 


Honorable  E,  L.  Pigg 
State  Comptroller 
Jefferson  City,  Missouri 


Dear  Sir* 

.ve  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Sections  10.210,  10.280  and  10.720  of 
House  Bill  lf33  appropriate  money  for 
the  payment  of  claims  of  certain  county 
clerks  for  making  and  extending  tax 
books,  as  orovided  in  Section  il230, 

R.  S.  Mo.  1939. 

"These  accounts  were  not  presented  for 
payment  within  two  years  from  the  time 
they  accrued.  (Section  13038,  R.  3. 

Mo.  1939 j also  Laws  19lf£,  page  lijlf2. 

Section  JfO. ) If  these  accounts  had  been 
presented  at  the  proper  tine  they  would 
have  been  paid.  Since  they  wore  more 
than  two  years  old  when  presented,  pay- 
ment was  refused. 

"My  question*  Since  the  General  Assembly 
has  made  an  appropriation  for  payment  of 
these  claims  in  H.  B.  If 33*  can  they  now 
be  legally  approved  for  payment?  I would 
like  to  have  your  opinion  on  this  question." 

Section  11238,  R,  S.  Ko.  1939»  which  was  amended  by  Laws 
of  Missouri,  19 if5>t  pages  1823  and  195&,  provides  for  the  payment 
by  the  state  to  the  county  clerk  of  certain  fees  for  his  services 
in  preparing  and  extending  the  tax  books.  That  section  was  fur- 
ther amended  by  House  Bill  No.  126  of  the  6^th  General  Assembly, 
but  the  amendment  is  immaterial  in  the  present  situation. 
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The  following  provision  is  found  In  Laws  of  Missouri,  1945* 
page  1442*  Section  4o* 

"Persons  having  claims  against  the  state 
shall  exhibit  the  same,  with  the  evidence 
in  support  thereof,  to  the  comptroller, 
for  his  approval,  within  two  years  after 
such  claims  shall  accrue,  and  not  there- 
after." 

A similar  provision  was  found  in  Seotlon  13038,  R.  S.  Mo. 
^939  (now  repealed),  applicable  to  the  State  Auditor. 

Section  10.210  of  House  Gill  No.  433#  65th  General  Assembly 
provides  as  follows: 

/ 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Seven  Hundred 
Forty-six  Dollars  Thirty-one  Cents 
($714-0.31),  for  the  relief  of  T.  E.  Bell, 

Clerk  of  the  County  Court  of  Iron  County, 

Missouri,  for  preparing  and  extending  the 
state's  portion  of  the  tax  books  in  the 
County  of  Iron  for  the  years  19ii2 , 1943* 

1944,  1945  and  I9I4.6." 

Section  10.280  of  said  bill  makes  similar  provision  for 
the  County  Clerk  of  Reynolds  County  for  the  years  1942,  194-3* 
1944*  194b  and  1946.  Section  10.720  does  likewise  for  the 
County  Clerk  of  Dent  County  for  the  years  1945  and  1946* 

There  have  been  few  cases  which  have  considered  the  effect 
of  the  statute  limiting  the  time  within  which  claims  against 
the  state  must  be  presented  for  payment.  In  the  case  of  State 
ex  rel.  Johnson  v.  Draper,  4®  Eo.  56,  l.c.  56  (decided  in  1871), 
the  court,  in  discussing  the  provision  then  in  effect,  which 
was  the  same  at  that  time  as  that  found  in  Section  13081,  R.  3. 
Mo.  1939*  stated: 

" * * # It  is  clear  that  the  Legislature 
intended  to  limit  the  power  of  the  auditor 
to  recent  and  fresh  claims,  reserving  to 
itself  the  power,  if  any  strong  equity 
should  "be" s:iown  irfTavor  of  an  older  one, 
to  pass  upon  it'  'Ey  a special  actY" 

(gmphasis  ours.) 

A recent  discussion  of  the  power  of  the  Legislature  in 
regard  to  claims  against  the  state  is  found  in  the  case  of 
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State  ex  rol.  3,  S.  Kresge  Co.  v.  Howard,  357  Mo.  302,  208 
3.W.  (2d)  2k7.  That  case  involved  an  appropriation  (Laws  of 
Missouri,  1947*  Vol.  I,  pages  175*  179*  Section  9.061)  for  the 
relief  of  S.  S.  Kresge  Company  for  payment  of  foreign  corpora- 
tion qualification  tax  which  the  corporation  had  paid  prior  to 
a decision  of  the  Supreme  Court  holding  that  there  was  no  lia- 
bility to  pay  the  additional  tax.  In  the  course  of  its  opinion 
the  court  stated,  208  3.W.  l.c.  250: 

" * » «■  The  State  itself,  without  inter- 
vention of  Judicial  process  which  was  not 
necessary  under  the  circumstances,  has 
seen  fit  to  acknowledge  its  lawful  obliga- 
tion to  relator  by  risking  the  appropriation. 

1 nd  certainly  the  State  nay  appropriate 
money  for  the  puynont  of  its~ta\vful  obliga- 
tion unless,  because  of  particular  circum- 
stances, there  ia  so  no  constitutional  bar. 

"Respondent  contends  the  appropriation 
offends  several  constitutional  provisions. 

Section  38  of  Article  III,  Constitution 
1945*  Mo.  R.3.A.  denies  the  general  assembly 
the  power  to  grant  public  money  or  lend 
public  credit  to  any  private  person  or  cor- 
poration. This  prohibition  does  not  apply 
to  the  appropriation  to  relator  because  it 
was  in  payment  of  a valid  public  obligation, 
and  was  not  a grant  or  gift  of  public  money. 

As  was  said  in  Re  Monfort *s  Estate,  193 

Minn.  594*  259  N.W.  554*  555*  98  rt.L.R.  2 80, 

under  a similar  constitutional  provision: 

•There  is  nothing  in  the  Constitution  for- 
bidding the  state  to  recognise  and  pay  its 
just  debts. • State  ex  rel.  prairie  v. 
talker,  85  Mo.  1;1,  is  not  apposite  under 
the  facts. 

"Subsection  (30)  of  Seotion  40,  Article  III 
forbids  the  passing  of  a special  law  where 
a general  law  oan  be  made  applicable.  A 
general  law  would  not  be  applicable  here. 

An  appropriation  to  pay  a particular  obliga- 
tion to  a particular  oblTgeo  is  not  a proper 
subject  Tor  a general  law.  "Such  an  appro- 

Srlation  i's  not  comprehended  as  a apocial 
aw  under- thl3  section.  '?ut  TT  Ts  su  gested 
there  may  be  others  who  suffered  the  same 
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illegal  exaction  of  the  domestication  tax. 

The  record  before  us  does  not  disclose  this 
fact.  Even  if  there  are,  such  fact  does 
not  affect  the  validity  of  the  appropriation 
for  the  payment  of  relator»s  lawful  claim. 

It  may  be  assumed  that  the  State  will  pay 
all  its  lawful  obligations. 

"Subsection  (7)  of  Section  lj.0,  Article  III, 
forbids  the  general  assembly  by  local  or 
special  law  from  » remitting  fines,  penal- 
ties and  forfeitures  or  refunding  money 
legally  paid  into  the  treasury. • The  re- 
fund here  is  not  by  » special'  law.  Further- 
more this  provision  does  not  forbid  re- 
funding money  paid  into  the  treasury  through 

illegal  oxaction  as  was  done  in  this  case. 

•» 

"Section  23  of  Article  IV  provides  that  no 
obligation  for  the  payment  of  monoy  shall 
be  incurred  unless  the  comptroller  certi- 
fies it  for  payment.  Section  22  of  the 
same  article  mokes  the  comptroller  the 
director  of  the  budget,  and  provides  he 
shall  preapprove  all  claims  and  accounts. 

Clearly  these  provisions  are  not  intended 
as  conditions  precedent  limiting  the  power 
and  authority  of  the  'general  assembly  to 
make  an  appropriation.  To  ~The  contrary, 
an  appropriation  by  the  general  assembly 
appears  to  bo  a prerequisite  for  the  duties 
to  bo  exorclsecl  oy  the  comptroller  under 
IHese  sections "Since  a valid  appropria- 
tion "ha 8 been" a.-.de~TF~ is  the  duty  of  the 
comptroller  to  act.  > ' *"  riiaphasTs  ours.) 

That  opinion,  we  feel,  establishes  the  power  of  the  General 
Assembly  to  recognise  and  pay  a liability  of  the  state  in  the 
absence  of  conet itutional  prohibition.  It  further  rules  aside 
any  constitutional  objections  which  might  be  made  to  the  appro- 
priations under  consideration. 

Insofar  as  the  two-year  statute  is  concerned,  we  feel  that 
It  would  undoubtedly  be  considered  by  the  court  to  be  a limita- 
tion upon  the  Comptroller »s  power  and  not  upon  that  of  the 
Legislature.  Recognition  by  the  Legislature  of  a claim  after 
the  expiration  of  the  two-yoar  period  would,  in  effect,  amount 
to  the  reinstatement  of  the  obligation  just  as  the  acknowledg- 
ment of  an  indebtedness  after  the  expiration  of  the  period  of 
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limitations  avoids  the  operation  of  the  statute  of  limitation. 
5>2f  C.  J.  S. , Limitation  of  Actions,  Section  304»  page  370. 


CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that  the 
Comptroller  should  pay  claims  made  under  appropriations  for 
relief  of  county  clerks  for  services  in  preparing  and  extending 
the  tax  books  although  the  original  claims  for  such  services 
accrued  more  than  two  years  previously,  the  appropriation  by 
the  Legislature  having  the  effect  of  providing  for  the  payment 
of  such  obligations  despite  the  expiration  of  the  original 
period  within  which  the  claims  should  have  boon  presented  to 
the  Comptroller. 


Respectfully  submitted. 


ROBERT  R.  ACL30RN 
Assistant  Attorney  General 

APPROVED* 


) State  liable  for  costs  of  proceedings,  in  juvenile 
„ '•  ) court  only  where  defendant  is  J^nvj.£t«£»d  of*  »*" 

(WINAL  COSTS  ) offense  for  which  punishment  is  imprison- 

) ment  in  the  pen itentiary«*^*<^v>£ , 


March  6,  1950 


Honorable  E.  L.  Pigg 
State  Comptroller 
Jefferson  City,  Missouri 


Attention:  0.  L.  Peters 


Dear  Siri 


We  have  received  your  request  for  an  opinion  of  this  depart 
ment,  which  request  is  as  follows: 

"The  19^7  Laws  of  Missouri,  Volume  2,  page 
321  shows  the  repeal  of  Sections  8993  to 
9012,  inclusive  of  Revised  scatutes  of 
Missouri  1939  and  the  enactment  of  new 
sections  relating  to  the  control  and 
regulations  of  State  Training  School  for 
Boys  and  Girls, 

"This  department  therefore  desires  an 
opinion  from  your  office  in  regard  to  the 
question  as  to  whether  or  not  the  State 
is  liable,  under  the  new  law,  for  the 
costs  of  proceedings  in  either  circuit 
court  or  juvenile  divisions,  in  which 
the  defendant  or  child  is  convicted  of 
a crime  and  is  sentenced  or  committed 
to  the  Missouri  Training  School  for 
Boys,  the  Industrial  Home  for  Girls, 
or  the  Industrial  Home  for  Negro  Girls. 

"In  other  words  is  the  State  in  any  event 
liable  for  costs  in  any  oase  in  which 
the  person  is  sentenced  or  committed  to 
any  of  the  above  institutions,  or  is 
paroled  or  acquitted,  or  the  case  dis- 
missed." 

Section  899^,  Laws  of  19^7»  Volume  II,  page  320,  provides 
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In  part  as  follow si 

"(1)  'Any  boy  over  the  age  of  12  years 
and  under  the  age  of  17  years  and  any 
girl  over  the  age  of  12  years  and  under 
the  age  of  21  years  who  has  been  convic- 
ted of  a crime  or  who  Is  found  by  the 
Juvenile  or  circuit  court  to  be  in  need 
of  training  school  education  and  discipline 
may  be  committed  to  the  state  board  of 
training  schools.  Except  where  a child 
who  is  convicted  of  a crime  and  sentenced 
for  a period  of  time  which  will  not  ex- 
pire until  after  his  21st  birthday,  all 
commitments  to  the  Board  shall  be  made 
for  an  indeterminate  period  of  time.N 
« 

Section  900lf,  Laws  of  19^7 » Volume  II,  page  320,  provides! 

"In  all  cases  in  which  children  are  committed 
to  the  board  of  training  schools,  the  Juvenile 
- officer  shall  deliver  the  children  to  the 

institution  designated  by  the  board,  and  shall 
be  allowed  the  necessary  expenses  incurred  in 
such  delivery  for  himself  and  the  child  and 
in  returning  therefrom,  to  be  paid  by  the 
county." 

\ 

Section  900lf,  R.  S.  Missouri,  1939*  now  repealed,  (Laws  of 
Missouri,  19^7*  Volume  II,  page  320)  provided! 

"In  all  casoa  of  conviction  of  felony, 
wherein  the  punishment  is  commitment  to 
the  Missouri  training  school  for  boys, 
the  cost  of  the  proceedings  and  of  the 
delivery  of  such  person  to  the  Missouri 
training  school  for  boys  shall  be  paid 
by  the  state;  and  in  all  oases  of  mis- 
demeanor, wherein  the  punishment  is 
commitment  to  the  Missouri  training 
sohool  for  boys,  the  cost  of  the  pro- 
ceedings and  of  the  delivery  of  such 
person  to  the  Missouri  training  school 
for  boys  shall  be  paid  by  the  county 
in  which  the  conviction  is  had.  The 
sheriff,  marshal  or  other  person  charged 
with  the  delivery  of  any  person  to  the 
Missouri  training  school  for  boys  shall 
ba  allowed  the  necessary  traveling  ex- 
penses of  himself  and  such  person,  and 
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a per  diem  of  tvo  dollars  for  the  time 
actually  occupied  In  taking  such  person 
to  said  Missouri  training  school  for 
boys  and  in  returning  therefrom,  to  be 
paid  by  the  state  or  county,  as  the 
case  may  be." 

Ho  new  section  was  enacted  by  the  Legislature  following  the 
repeal  of  Section  9004»  H*  S.  Missouri,  1939 » ao  that  there  is  now 
no  statute  expressly  covering  the  matter  of  costs  on  the  proceed- 
ing resulting  in  the  commitment  of  a person  to  the  care  of  the 
State  Board  of  Training  Schools. 

Section  9676,  H.  S.  Missouri,  1939*  applicable  to  proceedings 
in  juvenile  courts  in  counties  having  a population  of  over  $0,000 , 
provides  in  part* 

" # » On  the  return  of  the  summons  or 
other  process,  or  as  soon  thereafter  as 
may  be,  the  court  shall  proceed  to  hear 
the  case  in  a summary  manner,  and  if  it 
shall  determine  that  the  child  is  a 
(neglected  child*  within  the  definition 
thereof  contained  herein,  shall  enter 
its  order  or  Judgment  accordingly  under 
the  provisions  of  this  article;  and  the 
cost  of  the  proceedings  may,  in  the  dis- 
cretion of  the  court,  be  adjudged  against 
the  petitioner,  or  any  person  or  persons 
summoned,  or  appearing  as  the  case  may 
be,  and  collected  as  provided  by  the  law 
in  civil  cases.  All  oosts  not  so  collected 
shall  be  paid  by  the  county,  e » *" 

Section  9703#  H.  S.  Missouri,  1939 , applicable  to  proceedings 
in  Juvenile  courts  in  counties  with  populations  of  less  than  50,000 
contains  a similar  provision  regarding  oosts.  These  sections  are, 
however,  applicable  in  proceedings  in  the  juvenile  court  for  the 
determination  of  the  question  of  whether  or  not  a ohild  is  a 
negleoted  ohild,  and  do  not  apply  to  proceedings  under  the 
criminal  law  which  result  in  the  commitment  of  a ohild  to  the 
State  Board  of  Training  Schools. 

Section  if221,  R.  S.  Missouri,  1939*  (Amended  Laws  of  1945* 
page  844)  provides  in  part  as  follows* 

"In  all  capital  oases  in  which  the  defen- 
dant shall  be  convloted,  and  in  all  cases 
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in  which  the  defendant  shall  be  sentenced 
to  imprisonment  in  the  penitentiary,  and 
in  oases  where  such  person  is  convicted 
of  an  offense  punishable  solely  by  imprison- 
ment in  the  penitentiary,  and  is  sentenced 
to  imprisonment  in  the  county  Jail,  work- 
house  or  reform  school  because  such  person 
is  under  the  age  of  eighteen  years,  the 
state  shall  pay  the  costs,  if  the  defendant 
shall  be  unable  to  pay  them,  except  oosts 
incurred  on  behalf  of  defendant.  * * •»" 

Section  4223#  H.  S.  Missouri,  1939*  provides) 

"In  all  capital  oases,  and  those  in  which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall 
be  paid  by  the  state;  and  in  all  other 
trials  on  indiotuents  or  information,  if 
the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  county  in  which 
the  indictment  was  found  or  information 
filed,  except  when  the  prosecutor  shall 
be  adjudged  to  pay  them  or  it  shall  be 
otherwise  provided  by  law." 

Section  4221,  was  originally  enacted  as  Section  2829,  B*  3. 
Missouri,  1899.  At  that  time  the  institution  maintained  by  the 
state  for  the  commitment  of  persons  under  the  age  of  seventeen 
was  known  as  "reform  school."  The  present  arrangement  whereby 
such  institution  is  known  as  the  Missouri  state  Training  school 
was  adopted  pursuant  to  Seotlon  38,  Article  IV,  Constitution  of 
Missouri,  1945* 

"Costs  ordinarily  may  be  imposed  and  recovered  only  in  oases 
where  there  is  statutory  authority  therefor,  and  only  in  the 
instances,  to  the  extent  and  in  the  manner  provided  for  by 
statute."  (20  C.J.S.,  Costs,  Section  2,  page  259) 

In  the  oase  of  Cramer  v.  Smith,  35>0  Mo.  73&#  168  S.W.  (2d) 
1039*  at  1.  c.  10^0,  the  court  quoted  with  approval  from  20  C.J.S. 
Costs,  Seotlon  4^35,  page  677,  as  follows) 

"At  common  law,  costs  of  such  in  a 
criminal  case  were  unknown.  As  a con- 
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sequence.  It  is  the  rule,  as  veil  in 
criminal  as  in  civil  cases,  that  the 
recovery  and  allowance  of  costs  rests 
entirely  on  statutory  provisions  — 
that  no  right  to  or  liability  for  costs 
exists  in  the  absence  of  statutory 
authori zation.  Such  statutes  are  penal 
in  their  nature  and  are  to  be  strictly 
construed." 

We  are  of  the  opinion  that  Section  4221,  R.  S.  Missouri,  1939* 
imposes  upon  the  state  the  liability  to  pay  costs  in  criminal 
proceedings,  in  which,  were  the  defendant  over  the  age  of  seven- 
teen  years,  the  only  punishment  provided  would  have  been  imprison- 
ment in  the  state  penitentiary.  We  are  further  of  the  opinion  that 
liability  on  the  part  of  the  state  for  costs  in  such  proceedings 
exists  only  in  such  cases,  section  4-223#  R.  S.  Missouri,  1939# 
would  not  impose  upon  the  state  liability  for  costs  upon  the 
acquittal  of  a person  charged  with  criminal  offense,  the  sole 
punishment  for  which  would  have  been  imprisonment  in  the  state 
penitentiary,  had  the  defendant  not  been  a person  who  might  be 
committed  to  the  custody  of  the  state  Board  of  Training  Schools. 

In  the  case  of  State  ex  rel.  Clarke  v.  Wilder,  94  S.W.  499#  197 
Mo.  27#  the  Supreme  Court  held  that  under  this  section  the  state 
was  not  liable  for  the  costs  in  the  case  of  the  acquittal  of  a 
person  under  the  age  of  sixteen  years  in  the  juvenile  court  on  a 
charge  of  murder  in  the  second  degree.  The  court  held  that  inas- 
much as  the  defendant  in  that  case  might  have  been  committed  to 
the  state  reformatory,  commitment  to  the  state  penitentiary  was  not 
the  only  punishment  for  the  offense  of  which  he  had  been  acquitted, 
and,  therefore.  Section  4-223  did  not  impose  liability  for  costs 
upon  the  state. 

Liability  is  Imposed  upon  the  state,  under  Section  4-221,  upon 
conviction  for  the  offense.  The  power  of  parole  may  not  be  exer- 
cised until  there  has  been  a judgment  or  sentence  of  punishment 
(Section  4200,  R.  S.  Missouri,  1939#  State  v.  Hockett,  129  Mo.  App# 
039,  644#  108  S.W.  599*)  Therefore,  liability  for  costs  would 
be  unaffected  by  parole. 

CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  the  state 
is  liable  for  costs  of  proceedings  in  juvenile  court  in  which 
the  defendant  is  convicted  of  an  offense,  for  which,  were  he 
not  a person  who  may  be  committed  to  the  custody  of  the  state 
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board  of  training  schools,  the  only  punishment  provided  would 
have  been  death  or  Imprisonment  In  the  state  penitentiary,  and 
that  the  state  is  not  liable  for  costs  In  any  other  proceedings 
In  juvenile  court,  whether  the  defendant  be  convicted  of  an 
offense  for  which  imprisonment  in  the  penitentiary  is  not  the 
sole  punishment,  or  whether  the  defendant  be  acquitted.  Parole 
of  the  defendant  does  not  alter  the  liability  of  the  state. 


Respectfully  submitted. 


c ROBERT  R.  WKLbORN 

APPROVED  t Assistant  Attorney  General 
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Person  elected  to  fill  vacancy  in  Legislature  entitled 
to  compensation  from  date  of  election. 


FILED  NO.  71 


May  23,  1950 


Honorable  Elmer  L.  Pigg 
State  Comptroller 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows: 

"In  the  special  election  on  April  4th  two 
representatives  were  elected  to  fill  out 
unexplred  terms. 

"Article  III,  Section  15,  of  the  constitution 
provides  that  'the  oath  shall  be  administered 
in  halls  of  the  respective  houses  etc.' 

"My  question  is:  Can  the  oath  be  administered 
any  time  or  will  they  have  to  wait  until  the 
General  Assembly  is  in  session? 

"I  would  like  to  have  your  official  opinion 
as  to  when  these  two  representatives  may 
legally  qualify." 

Section  15  of  Article  III  of  the  Constitution  of  1945  provides: 

"Every  senator  or  representative  elect,  before 
entering  upon  the  duties  of  his  office,  shall 
take  and  subscribe  the  following  oath  or  affir- 
mation: 'I  do  solemnly  swear,  or  affirm,  that 

I will  support  the  Constitution  of  the  United 
States  and  of  the  State  of  Missouri,  and  faith- 
fully perform  the  duties  of  my  office,  and  that 
I will  not  knowingly  receive,  directly  or  in- 
directly, any  money  or  other  valuable  thing  for 
the  performance  or  non-performance  of  any  act 
or  duty  pertaining  to  my  office,  other  than  the 
compensation  allowed  by  law. ' The  oath  shall 
be  administered  in  the  halls  of  the  respective 
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houses  to  the  members  thereof,  by  a judge  of 
the  supreme  court  or  a circuit  court,  or  after 
the  organization  by  the  presiding  officer  of 
either  house,  and  shall  be  filed  in  the  office 
of  the  secretary  of  state.  Any  senator  or 
representative  refusing  to  take  said  oath  or 
affirmation  shall  be  deemed  to  have  vacated 
his  office,  and  any  member  convicted  of  having 
violated  his  oath  or  affirmation  shall  be  deemed 
guilty  of  perjury,  and  be  forever  disqualified 
from  holding  any  office  of  trust  or  profit  in 
this  state.  1 

The  elections  to  fill  the  vacancies  which  were  held  on  April  4, 
1950,  were  held  pursuant  to  Section  14  of  Article  III,  Constitution 
of  1945,  which  provides  that  writs  of  election  to  fill  vacancies  in 
either  house  of  the  General  Assembly  shall  be  issued  by  the  Governor. 

Section  15  of  Article  III,  quoted  above,  is  practically  identical 
to  Section  15  of  Article  IV  of  the  Constitution  of  1875*  The  1875 
Constitution,  Section  16,  Article  IV,  provided  that  the  members  of  the 
General  Assembly  should  be  compensated  on  per  diem  basis  for  the 
sessions  of  the  General  Assembly.  Consequently,  under  the  1875 
Constitution,  if  a member  of  the  General  Assembly  was  to  receive 
any  compensation,  there  must  of  necessity  have  been  a session  of  the 
Assembly. 

Section  16  of  Article  4 of  the  1875  Constitution  was  amended  on 
November  3>  1942,  to  provide  that  the  members  of  the  General  Assembly 
shall  receive  a monthly  salary  of  $125.00  per  month.  The  same  provision 
is  made  by  Section  16  of  Article  III  of  the  Constitution  of  1945. 

The  persons  having  been  duly  elected  on  April  4th  to  fill  vacancies 
in  the  House  of  Representatives,  the  fact  that  the  General  Assembly  is 
not  in  session  so  that  the  provisions  of  Section  15  regarding  the 
place  of  taking  the  oath  of  office  may  not  be  complied  with  should  not, 
we  feel,  deprive  the  person  so  elected  of  the  compensation  which  the 
Constitution  provides  that  he  shall  receive.  The  right  of  a public 
officer  to  the  salary  of  his  office  is  incident  to  the  office,  and  he 
is  entitled  to  such  salary  although  he  does  not  perform  the  duties 
thereof.  (Luth  v.  Kansas  City,  203  Mo.  App.  110,  218  S.W.  901.) 

As  a general  rule,  constitutional  provisions  are  regarded  as 
mandatory  not  directory.  (1  Cooley,  Constitutional  Limitations,  page 
159,  11  Am.  Jur.,  Constitutional  Law,  Section  69,  page  686)  However, 
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the  courts  of  this  state  have  recognized  exceptions  to  the  general 
rule  insofar  as  the  Missouri  Constitutions  have  been  concerned.  In 
the  case  of  City  of  Cape  Girardeau  v.  Riley,  52  Mo.  424,  the  court 
considered  the  validity  of  an  act  which  failed  to  follow  the  require- 
ment of  Article  4 of  Section  26  of  the  Constitution  of  Missouri  of 
1865,  that  the  style  of  laws  enacted  by  the  General  Assembly  shall 
be  "Be  It  Enacted  by  the  General  Assembly  of  the  State  of  Missouri 
As  Follows:."  The  court  in  its  opinion  stated  at  1.  c.  428: 

"The  enacting  clause  is  certainly  not  of  the 
essence  of  the  law.  It  furnishes  no  aid  in 
its  construction,  and  its  provisions  are  as 
clear  and  intelligible  without  it  as  they  are 
with  it.  It  is  not  material  in  indicating  by 
what  authority  the  law  was  enacted,  for  being 
passed  in  due  form  by  both  Houses  of  the 
Legislature  and  properly  approved  by  the 
governor,  with  no  allegation  of  suspicion 
attached  to  it,  it  comes  before  the  courts 
bearing  sufficient  evidence  that  it  is  really 
and  truly  a law. 

"To  hold  that  a law  supported  by  these  sanctions 
was  not  valid  because  certain  formal  and 
immaterial  words  were  omitted,  would  be  sacrific- 
ing substance  to  mere  form,  which  I think  the 
court  is  not  justified  in  doing." 

Likewise,  provisions  requiring  that  all  writs  and  processes  run 
in  the  name  of  the  state  have  been  held  merely  directory,  not  mandatory. 
In  the  case  of  Creason  v.  Yardley,  272  Mo.  279 > 1.  c.  285,  the  court 
stated: 


"The  foregoing  authorities  clearly  hold  that 
Section  38  of  Article  VI  of  our  constitution 
(1875 )>  requiring  that  all  writs  and  processes 
shall  run  in  the  name  of  the  state,  is  merely 
directory. " 

In  the  present  situation  the  substantial  matter  involved  is  the 
taking  of  the  oath.  Refusal  to  take  the  oath  results  in  disqualifica- 
tion to  hold  the  office.  We  feel  that  the  taking  of  the  oath  must  be 
regarded  as  the  mandatory  provision,  and  that  the  place  of  taking  the 
oath  is,  under  the  circumstances,  directory  only. 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a person 
elected  to  fill  a vacancy  in  either  house  of  the  General  Assembly 
at  a time  when  the  General  Assembly  is  not  in  session  may  qualify 
upon  his  taking  the  prescribed  oath  of  office  and  filing  the  same 
in  the  office  of  the  Secretary  of  State,  and  that  the  oath  need  not 
be  administered  in  the  halls  of  the  General  Assembly. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS:  » At  special  election  for  sheriff  candidates  may  be 
* - nominated  by  political  committees  or  petitions;  ' 

SHERIFFS:  conventional  ballot  to  be  used;  names  of  candidates 

must  be  published  at  least  seven  days  before  election* 
precinct  judges  and  clerks  to  be  same  as  at  general 
election, 
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Mr,  David  P,  Plummer 
Clerk  of  the  County  Court 
Clinton  County 
Plattsburg,  Missouri 


Dear  Sir* 
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This  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  reading  as  follows: 

"By  an  order  of  Record,  the  County  Court 
of  Clinton  County  has  ordered  me  to  ask 
your  office  for  an  opinion  on  the  follow- 
ing questions: 

"In  fillin  the  vacancy  existing  in  the 
office  of  the  Sheriff  of  Clinton  County, 

Missouri,  caused  by  the  death  of  former 
Sheriff,  Charles  Wamsley,  on  November  5» 

1950,  the  Court  has  ordered  a special 
election  for  December  2nd,  1950; 

"1.  What  Is  the  latest  date  a candidate 
may  file  his  declaration  with  the  Clerk 
and  what  is  the  proper  procedure  of  filing; 

"2,  What  form  of  ballot  should  be  used; 

"3.  When  and  for  how  long  should  the 
clerk  publish  copy  of  the  ballot; 

"lj.,  Must  the  precincts  at  said  Special 
Election  be  the  same  as  at  the  regular 
elections,  or  may  the  Court  reduce  the 
number; 

"5.  shall  the  same  number  of  judges  and 
clerks  be  appointed  for  the  special  elec- 
tion, or  may  the  election  be  held  with  a 
smaller  number?" 
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Sac t ion  13ll}.3,  R.S.  Ho,  1939*  relative  to  vacancy  in  the 
office  of  sheriff  of  a county,  provides,  in  part,  as  follows j 

"Whenever  from  any  cause  the  office  of 
sheriff  becomes  vacant,  the  same  shall 
be  filled  by  the  county  court;  if  such 
vacancy  happen  more  than  nine  months  prior 
to  the  time  of  holdinc  a general  election, 
such  county  court  shall  immediately  order 
a special  election  to  fill  the  same,  and 
the  person  by  it  appointed  shall  hold  said 
office  until  the  person  chosen  at  such 
election  shall  be  duly  qualified,  otherwise 
the  person  appointed  by  such  county  court 
shall  hold  office  until  the  person  chosen 
at  such  general  election  shall  be  duly 
qualified;  ■»  » * such  election  shall  be 
held  within  thirty  days  after  the  vacancy 
occurs,  and  the  county  court  shall  cause 
notice  of  the  same  to  be  published  in 
some  newspaper  published  within  the  county, 
and  if  there  should  be  no  newspaper  pub- 
lished in  said  county,  shall  then  give 
notice,  by  ten  written  handbills,  posted 
up  in  ten  of  the  most  public  places  in  the 
county,  for  twenty  days  prior  to  the  day 
of  holding  such  election.  Upon  the  occur- 
rence of  such  vacancy,  it  shall  be  the  duty 
of  the  presiding  justice  of  the  county  court, 
if  such  court  be  not  then  in  sessiok,  to  call 
a special  term  thereof,  and  cause*  |8*ad  elec- 
tion to  be  held  in  pursuance  of  tl$e  provisions 
of  this  section,  and  the  election  lafrs  regu- 
lating general  elections  in  this  str.te." 

It  is  to  be  noted  that  such  section  provides  that  the  elec- 
tion is  to  bo  held  in  pursuance  of  the  provisions  of  such  section 
and  the  election  laws  regulating  general  elections.  The  present 
provisions  in  law  relative  to  making  nominations  by  party  com- 
mittees are  found  in  Section  11539*  Laws  of  Missouri,  19^1*  pa  ® 
354*  and  Section  120.55*  House  Bill  Ho.  2057*  65th  General 
Assembly,  which  sections  provide? 

• 

Sec.  11539*  "The  central  committee  of  a 
political  party  shall  consist  of  the 
largest  body  elected  for  the  purpose  of 
representing  and  acting  for  the  partly  in 
the  interim  between  conventions  of  tue 
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party.  That  for  the  purpose  of  making 
nominations  to  fill  vacancies  resulting 
from  death  or  resignation  and  not  other- 
wise, on  a ticket  previously  nominated 
a majority  of  all  the  members-elect  of  a 
central  committee  shall  be  necessary  to 
take  action.  That  a central  committee 
shall  not  have  the  power  to  delegate  its 
authority  to  make  nominations  to  any  per- 
son or  number  of  persons,  and  that  any  act 
consequent  upon  any  such  delegation  of 
authority  shall  be  held  to  be  null  and 
void.  That  no  central  committee  shall 
have  the  power  to  substitute,  to  fill  any 
vacancy,  the  name  of  any  person  who  is  not 
known  to  be  of  the  same  political  belief 
and  party  as  the  person  for  whom  he  is 
substituted." 

Sec.  120.55*  "When  a vacancy,  occurring 
in  the  nominations  after  the  holding  of 
any  primary,  has  resulted  from  the  death 
or  resignation  of  a nominee  of  the  party 
who  was  selected  at  such  primary  or  when 
a vacancy  in  office  occurs  after  the  last 
Tuesday  in  April  and  before  the  general 
election  held  in  the  same  year,  which 
vacancy  is  to  be  filled  for  the  unexpired 
term  at  such  general  election,  the  party 
committee  of  the  county,  district  or  state, 
as  the  case  may  be,  shall  have  authority 
to  make  nominations  to  fill  such  vacancies. 

Nominations  to  fill  such  vacancies  shall 
be  filed,  as  the  case  may  be,  either  with 
the  secretary  of  state  not  later  than  fif- 
teen days  before  the  day  fixed  by  law  for 
the  election  of  the  persons  in  nomination 
or  with  the  board  of  election  commissioners 
or  county  clerk  not  later  tkun  ten  days 
before  such  election.  No  names  shall  be 
allowed  on  any  ticket  until  the  required 
fee  has  been  paid." 

% 

While  such  sections  do  not  specifically  provide  for  the 
nomination  by  party  committees  of  candidates  for  the  office  of 
sheriff  at  a special  election,  we  believe  th&t  the  provision  in 
Section  11539#  stating  that  the  central  committee  of  a political 
party  represents  and  acts  for  the  party  in  the  interim  between 
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conventions  of  a party,  elves  to  such  committee  the  power  to 
make  nominations  for  such  ox'fice  under  our  system  of  holding 
elections.  In  the  case  of  State  ex  rel,  Hayden  v.  Thomas, 

182  S.W.  (2d)  584*  the  Supreme  Court  said,  l.c.  586: 

" e w * <:•  our  laws  recognize  political 
parties  as  useful  adjuncts  to  our  system 
of  government.  Accordingly,  while  pre- 
serving the  right  of  candidates  to  run 
for  office  independently,  we  have  enacted 
laws  regulating  nominations  by  political 
parties.  It  is  the  policy  of  those  laws 
to  require  party  nominations  to  be  made 
by  the  electors  of  the  party  where  possible, 
but  we  do  not  think  the  law  prevents  a 
political  party  from  making  nominations  by 
Its  duly  constituted  committee  w ien  It  has 
had  no  opportunity  to  make  them  by  its  \ 
electors  at  the  regular  primary.  In  other 
words,  the  state  primary  law  is  inappli- 
cable to  nominations  for  vacancies  in 
office  occurring  too  late  to  be  voted  on 
at  the  state  primary.  Formerly  such  va- 
cancies were  filled  at  special  elections 
and  nominations  therefor  were  made  by  or 
under  the  direction  of  party  committees. 

Under  present  statutes  such  vacancies  are 
filled  at  the  next  general  election,  but 
Section  11546  still  provides  that  the  state 
primary  law  » shall  not  apply  to  special 
elections  to  fill  vacancies. * Considering 
all  the  statutes  mentioned,  we  think  the 
state  primary  law  provides  the  method  for 
nominations  to  all  offices  to  be  filled  at 
the  ensuing  general  election,  except  as  to 
vacancies  occurring  too  late  to  be  voted 
on  at  the  state  primary." 

We  believe  that  under  the  doctrine  of  this  case  nominations 
by  political  parties  are  to  be  made  at  all  elections,  and  that 
the  county  committees  of  the  political  parties  presently  existing 
in  Clinton  County  are  entitled  to  make  nominations  for  such  office. 

The  provisions  for  making  nominations  by  electors*  petitions 
are  found  in  Sections  120.01,  120.03  and  120.06,  House  Bill  !,To. 
2057,  65th  General  Assembly,  "uch  sections  provide  as  follows: 
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Sec.  120.01.  Electors  may  nominate 
candidates  for  public  offices  to  be 
filled  by  election  within  the  state. 

Such  nomination  shall  be  made  by  filing 
a certificate  of  nomination  executed 
with  the  formalities  prescribed  for  the 
execution  of  an  instrument  affecting 
real  estate." 

Sec.  120.03.  "The  certificate  of  nomina- 
tion shall  be  signed  by  a number  of 
electors,  resident  within  the  district 
or  political  division  for  which  the 
candidate  is  presented,  equal  to  two 
per  cent  of  the  entire  vote  cast  at  the 
last  preceding  election  in  the  state, 
the  county  or  other  division  or  district 
for  which  the  nomination  is  made.  The 
signers  shall  declare  in  the  certificate 
that  they  are  bona  fide  supporters  of 
the  candidate  sought  to  be  nominated  and 
have  not  aided  and  will  not  aid  in  the 
nomination  of  any  other  candidate  for  the 
same  office." 

Sec.  120.06.  "Certificates  of  nominations 
filed  with  the  secretary  of  state  shall 
be  filed  not  more  than  ninety  and  not  less 
than  seventy  days  before  the  day  fixed  by 
law  for  the  election  of  the  person  in 
nomination.  Certificates  of  nomination 
herein  directed  to  be  filed  with  the  clerk 
of  the  county  court  of  each  county  shall 
be  filed  not  more  than  ninety  days  and  not 
less  than  seventy  days  before  election." 

While  it  is  true  that  Section  120.06  provides  that  the  certi- 
ficates of  nomination  are  to  be  filed  with  the  clerk  of  the  county 
court  not  more  than  ninety  and  not  less  than  seventy  days  before 
election,  we  believe  that  any  filing  by  such  candidate  may  be  made 
at  any  time  until  the  publication  of  a list  of  candidates  must  be 
made  by  the  county  clerk.  The  date  upon  which  the  clerk  must  pub- 
lish the  list  of  candidates  for  an  office  is  found  in  Section 
11 51+2,  R.S.  Mo.  1939*  which  makes  such  period  seven  days  before 
an  election.  The  nominations  by  the  party  political  committees 
must  also  be  certified  to  the  county  clerk  at  least  seven  days 
before  the  election  so  that  the  county  clerk  may  be  able  to  pub- 
lish the  names  of  the  candidates  as  required  by  Section  1151+2. 
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The  ballot  used  should  be  that  prescribed  by  section  lll.lj2. 
House  Bill  No.  20li.9 » 6£th  General  Assembly,  which  provides, 
part,  as  follows: 


" * » » The  names  of  all  candidates  to  be 
voted  for  in  each  election  district  or 
precinct  shall  be  printed  on  one  ballot; 
all  nominations  of  any  political  party  or 
group  of  petitioners  being  placed  under 
the  party  name  designated  by  them  in  their 
certificates  of  nomination  or  petitions, 

» » » f.ach  list  of  candidates  shall  be 
placed  on  the  ballot  in  the  order  of  the 
voting  strength  of  the  respective  parties 
as  determined  by  the  vote  for  governor  at 
the  last  preceding  general  election;  the 
party  receiving  the  highest  number  of 
votes  for  governor  at  such  election  to  be 
placed  in  the  first  or  left-hand  column, 
the  party  receiving  the  next  highest  number 
of  votes  as  herein  described  shall  be  placed 
in  the  next  to  the  right  or  second  column; 
this  order  to  continue  till  all  have  been 
placed.  Those  lists  of  candidates  nominated 
by  petitioners  or  which  have  no  determining 
vote  as  herein  described  shall  be  placed  on 
the  ballot  to  the  right  of  those  determined 
by  previous  elections  as  herein  designated, 
in  such  order  as  may  be  determined  by  the 
election  officials  or  clerk  of  the  county 
court  whose  duty  it  is  to  print  such  ballot. 
At  the  top  on  the  face  of  the  ballot  shall 
be  printed  the  words  *official  ballot*  fol- 
lowed by  the  assignation  of  the  date  of  the 
election.  The  ballot  shall  be  plain  white 
paper,  through  which  the  printing  or  writing 
cannot  be  read.  The  party  name  shall  be 
printed  in  capital  letters,  not  less  than 
18-point  in  size  and  a circle  one-half  inch 
in  diameter  shall  be  printed  immediately 
below  the  line  in  which  such  party  name  is 
printed.  The  names  of  candidates  shall  be 

Srinted  in  capital  letters  not  less  than 
-point  in  size  nor  more  than  10-point  size 
and  at  the  beginning  of  each  line  in  which 
the  name  of  a candidate  is  printed  a small 
square  shall  be  printed,  the  sides  of  which 
shall  not  be  less  than  one-fourth  of  an  inch 
in  length.  The  list  of  candidates  of  the 
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several  parties  and  groups  of  petitioners 
shall  be  placed  in  separate  columns  on 
the  ballot,  with  a heavy  perpendicular  line 
between  each  list,  in  such  order  as  is  pro- 
vided for  in  this  section.  * * * " 

We  find  no  provision  in  the  statutes  for  consolidating  or 
reducing  the  menber  of  precincts  for  a special  election  for 
sheriff.  We  find  no  provision  for  using  a different  number  of 
judges  and  clerks  for  this  special  election,  and  since  the  law 
provides  that  it  shall  be  held  in  pursuance  of  the  election  laws 
regulating  general  elections  in  the  state,  it  will  be  necessary 
to  follow  the  provisions  of  a general  election  law  with  regard 
to  the  number  of  Judges  and  clerks. 


CONCLUSION 

It  is  the  opinion  of  this  department  that: 

1.  The  county  committees  of  the  existing  political  parties 
in  Clinton  County  may  nominate  candidates  for  sheriff  at  the 
special  election  to  be  held  for  such  office  December  2,  1950. 

2.  Candidates  may  be  nominated  for  such  office  by  petition 
signed  by  two  per  cent  of  the  voters,  and  nominations  by  petitions 
and  by  the  committees  of  the  political  parties  may  be  made  at  any 
time  prior  to  the  date  the  names  of  the  candidates  must  be  pub- 
lished by  the  County  Clerk.  The  nominations  so  certified  to  the 
Clerk  must  be  published  at  least  seven  days  before  the  election 
date. 


3.  The  form  of  ballot  is  that  prescribed  by  Section  111. 1^2, 
House  Bill  No.  20I4.9,  65th  General  Assembly. 

if.  The  County  Court  has  no  authority  to  consolidate  pre- 
cincts for  such  special  election. 

5.  The  same  number  of  Judges  and  clerks  are  to  be  appointed 
for  such  election  as  are  appointed  at  the  regular  general  elections. 

Respectfully  submitted. 


APPROVED: 


C.  B.  3URN5,  JR. 

Assistant  Attorney  General 



Attorney  General 
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ELECTIONS:  Where  sheriff  dies  within  nine  months  preceding 

general  election,  successor  is  to  be  elected  at 
SHERIFF:  such  general  election,  and  special  election 

cannot  be  held‘. 


November  21,  1950 


Mr.  David  P.  Plummer 
Clerk 

Clinton  County 
Plattsburg,  Missouri 


Dear  Sir: 

This  is  in  answer  to  your  letter  of  rocont  date 
requesting  an  official  opinion  of  this  department,  reading 
as  follows : 

" In  filling  the  vacancy  existing  in  the 
office  of  the  Sheriff  of  Clinton  County, 
Missouri,  caused  by  the  death  of  former 
Sheriff,  Charles  V/amsley,  on  November  5, 

1950,  the  County  Court  did  by  an  order 
of  record,  dated  November  6,  1950,  appoint 
J.  C.  Walkup  Sheriff  to  fill  the  vacancy, 
and  ordered  a Special  Election  to  be 
hold  on  December  2,  1950,  for  the  pur- 
pose of  electing  a Sheriff. 

"It  was  called  to  the  attention  of  the 
County  Court  that  it  was  doubtful  that 
they  had  authority  for  calling  said 
Spocial  Election;  therefore  by  an  order 
made  November  20,  1950,  the  Court  rescinded 
the  order  calling  the  Special  Election  and 
ordered  me  to  request  your  office  whether 
or  not  they  have  authority  to  order  a 
Special  Election  for  the  purpose  of 
electing  a Sheriff." 

Section  1311^3 » Revised  Statutes  of  Missouri,  1939* 
provides  in  part  as  follows: 

"'.The  never  from  any  cause  the  office  of 
sheriff  becomes  vacant,  the  same  shall 
bo  filled  by  the  county  court;  if  such 
vacancy  happens  more  than  nine  months 
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prior  to  the  time  of  holding  a general 
election,  such  county  court  shall 
immediately  order  a special  election  to 
fill  the  same,  and  the  person  by  it 
appointed  slrnll  hold  said  office  until 
the  person  chosen  at  such  election  shall 
be  duly  qualified,  other\7ise  the  person 
appointed  by  such  county  court  shall 
hold  office  until  the  person  chosen  at 
such  general  election  shall  be  duly 
qualified; 

Soction  120,55.  Mouse  rill  No.  2057#  65th  General 
Assembly,  provides  as  follows: 

’’’.Then  a vacancy,  occurring  in  the 
nominations  after  the  holding  of  any 
primary,  has  resulted  from  the  death  or 
resignation  of  a nominee  of  the  party 
who  was  selected  at  such  primary  or 
when  a vacancy  in  office  occurs  after 
the  last  Tuesday  in  April  and  before 
the  general  election  held  in  the  same 
year,  which  vacancy  i3  to  be  filled  for 
the  unoxpired  term  at  such  general 
election,  the  party  committee  of  the 
county,  district  or  state,  as  the  case  ' 
may  bo,  shall  have  authority  to  make 
nominations  to  fill  such  vacancies. 
Nominations  to  fill  such  vacancies 
shall  be  filed,  as  the  case  may  be, 
either  with  the  secretary  of  state  not 
later  than  fifteen  days  before  the  day 
fixed  by  law  for  t'ne  election  of  the 
persons  in  nomination  or  with  the  board 
of  election  commissioners  or  county 
clerk  not  later  than  ten  days  before 
such  election.  No  names  shall  be  allowed 
on  any  ticket  until  the  required  fee 
has  been  paid." 

Section  120.56,  House  Dill  No.  2057,  65th  General 
Assembly,  provides  in  part  as  follows: 

"VVhen  any  vacancy,  which  may  be  filled 
by  a candidate  nominated  by  a party 
committee  pursuant  to  section  120.09 
or  soction  120.55#  occurs  too  late  to 
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permit  the  committee  to  file  its  nomina- 
tion within  the  time  prescribed  in  such 
sections,  the  chairman  of  the  party 
committee  of  the  county,  district  or 
state,  as  the  case  may  bo,  is  hereby 
empowered  to  make  a nomination  to  fill 
such  a vacancy.  The  chairman  shall  make 
an  affidavit  covering  all  the  facts 
before  the  judge  of  some  court  of  record, 
who  shall,  under  his  hand  and  the  seal 
of  the  court,  grant  a certificate  cover- 
ing the  facts,  which  certificate  shall 
be  filed  with  the  secretary  of  state, 
county  clerk  or  board  of  election  com- 
missioners. If  with  the  secretary  of 
state,  the  secretary  of  state  shall 
immediately  notify  the  various  county 
clerks  and  boards  of  election  com- 
missioners of  the  vacancy.  Whenever  the 
county  clerics  or  boards  of  election 
commissioners  are  duly  notified  of  a 
vacancy  in  the  manner  provided  by  law, 
it  shall  be  their  duty  forthwith  to 
have  printed  small  pasters,  suitable  for 
covering  the  name  or  names  to  be 
stricken  out,  containing  in  plain  letters 
the  name  or  names  to  be  substituted. 

The  county  clerks  or  boards  of  election 
commissioners  shall  soe  to  it  that 
these  pasters  are  properly  applied  to 
the  tickets  before  they  are  placed  in 
the  hands  of  the  voters,  if  necessary 
by  having  the  pas ter 6 conveyed  to  the 
Judges  of  election  with  instructions  to 
paste  them  over  the  name  or  names  to 
be  stricken  out  beforo  the  tickets  are 
delivered  to  the  voter.  Should  the 
county  clerks  or  boards  of  election 
commissioners  receive  the  notification 
heroin  provided  for  in  tire  to  do  so, 
they  shall  have  the  proper  correction 
made  on  the  ticket  while  it  is  3 till 
in  the  nands  of  the  printer.  Sho. Id 
the  exigency  of  time  be  so  great  as 
to  require  it,  notice  of  the  vacancy 
and  of  the  compliance  with  this  section 
by  the  chairman  of  the  political  party 
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may  be  conveyed  to  the  secretary  of 
state,  county  clerk  or  board  of  election 
commissioners  by  telegraphic  message, 
to  be  followed  by  the  filing  of  the 
papers.  The  secretary  of  state,  county 
clerk  or  board  of  election  commissioners 
shall  proceed  immediately  upon  receipt 
of  such  telegram  to  take  action  as 
though  the  papers  were  already  filed, 
and  county  clerk3  and  boards  of 
election  commissioners  shall  in  a 
similar  manner  act  upon  a telegraphic 
notice  from  the  secretary  of  state," 

Tlie  two  above  quoted  sections  of  House  Bill  No,  2057 
provide  for  the  nomination  in  the  situation  where  a vacancy 
in  office  occurs  after  the  last  Tuesday  in  April  and  before 
the  general  election  to  be  held  the  same  year,  and,  therefore 
provide  the  method  by  which  nominations  should  have  been 
made  for  the  office  of  sheriff  of  Clinton  County  to  be  voted 
on  at  the  general  election  of  1950, 

We  are  enclosing  a copy  of  an  official  opinion  of  this 
department  rendered  under  date  of  April  2lj.,  19^-7  to  Mr, 
Clinton  Lindley,  holding  that  elections  may  be  held  only  as 
provided  by  law.  Since  the  sheriff  of  Clinton  County  died 
less  than  nine  months  before  the  general  election  of  1950, 
such  general  election  was  the  proper  election  at  which  his 
successor  should  have  been  chosen,  A special  election  may 
be  called  for  the  election  of  a sheriff  only  where  the 
vacancy  in  the  office  happens  more  than  nine  months  preceding 
a general  election.  Since  the  vacancy  in  the  office  of 
sheriff  of  Clinton  County  happened  less  than  nine  months 
before  the  general  election  of  1950,  there  is  no  authority 
in  law  for  the  holding  of  a special  election  to  elect  his 
successor. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  county 
court  of  Clinton  County,  Missouri,  has  no  authority  to  order 
a special  election  for  the  office  of  sheriff  to  fill  the 
vacancy  created  by  the  death  of  the  sheriff  of  Clinton  County 
on  November  5,  1950, 


Respectfully  submitted. 


APPROVED: 

C.  B,  BURNS,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
CEBilrt 


ELECTION  BOARD: 


Assistant  election  commissioner  prop- 
erly appointed  to  position  when  the 
meeting  attended  by  four  members  of 
election  board,  two  voted  in  favor  of 
such  assistant,  one  voted  against  and 
one  did  not  vote. 


March  29,  1950 


Honorable  David  M.  Proctor 
City  Counselor 
City  Hall 

Kansas  City  6,  Missouri 
Dear  Sir: 


FI  LED 
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This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 


"I  am  enclosing  herewith  transcript  of  a por- 
tion of  an  opinion  which  I gave  to  Mr.  Agard, 
Director  of  Finance,  relative  to  certain  war- 
rants of  the  Election  Commissioners  for  sala- 
ries. The  opinion  is  dated  July  15,  1949. 


"I  should  like  to  have  at  your  very  earliest 
convenience  the  opinion  of  your  office  regard- 
ing the  appointment  of  Edna  M.  Cole.  If  she 
was  lawfully  appointed,  the  city  of  course  will 
no  doubt  pay  her  the  salary  that  has  accumu- 
lated since  her  appointment." 


The  transcript  of  the  portion  of  the  opinion  which  you  enclose 
holds  that  where  an  assistant  election  commissioner  was  purportedly 
appointed  at  a meeting  of  the  Kansas  City  board  of  election  commis- 
sioners, at  which  meeting  two  members  voted  in  favor  of  such  appoint- 
ment, one  member  voted  against  such  appointment  and  one  member  did 
not  vote,  the  appoint  was  void. 

You  also  state  in  your  letter  that  a California  case  and  the 
case  of  Bonsack  § Pearch  v.  School  Dist.  of  Marceline,  49  S.W.2d 
1085,  decided  by  the  Kansas  City  Court  of  Appeals,  have  been  cited 
as  bearing  upon  the  validity  of  such  appointment 

Section  12097,  Revised  Statutes  of  Missouri,  1939,  which  sec- 
tion is  applicable  to  Kansas  City,  Missouri,  provides  in  part  as 
follows : 
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"There  is  hereby  created  a board  of  election 
commissioners  for  each  city  that  is  governed 
by  the  provisions  of  this  article,  composed 
of  four  members. 

"Said  board  shall  have  the  right  to  employ 
such  assistants,  clerks,  stenographers,  typ- 
ists, or  other  employees,  equally  divided 
between  the  two  parties  to  which  the  election 
commissioners  belong,  from  time  to  time  as 
may  be  necessary  promptly  and  correctly  to 
perform  the  duties  of  office  under  the  direc- 
tion of  the  board." 

Section  12098  provides  in  part  as  follows: 

"Any  two  members  of  the  board  of  election 
commissioners  shall  have  power  to  appoint 
before  or  upon  any  day  of  registration  or 
election  such  number  of  deputy  commissioners, 
who  must  be  qualified  voters  in  the  city, 
as  they  may  deem  necessary,  to  be  divided 
equally  between  the  two  political  parties 
for  the  purpose  of  taking  a census  of  and 
ascertaining  the  facts  and  conditions  rela- 
tive to  the  residence  and  voting  right  of 
persons  in  any  election  precinct  or  precincts; 
and  to  attend  and  be  present  at  and  during 
any  registration,  revision  of  registration 
or  election,  to  witness  and  report  to  the 
board  of  election  commissioners  any  failure 
of  duty  or  any  fraud  or  irregularities  oc- 
curring thereat;  and  to  act  as  judges  or 
clerks  in  any  precinct  in  place  of  absent, 
removed,  or  disqualified  judges  or  clerks; 
and  to  do  and  perform  any  and  all  acts  which 
the  said  board  or  any  two  members  thereof 
shall  direct." 

The  general  rule  with  regard  to  the  actions  of  a board  such 
as  the  election  board  in  this  case,  is  found  in  the  case  of  Collins 
v.  Janey,  249  S.W.  801,  decided  by  the  Supreme  Court  of  Tennessee. 
In  that  case  the  court  was  ruling  upon  the  validity  of  the  action 
of  a school  board.  The  court  said  l.c.  803: 

"At  a full  meeting  of  the  board  on  August  9, 

1921,  the  contract  in  question  was  read  and 
and  discussed,  and,  upon  a motion  to  adopt  it, 
three  of  the  members  voted  ’Aye,*  two  ’No,* 
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and  two  did  not  vote.  It  was  declared  adopted, 
and  the  chairman  was  directed  to  execute  same 
on  behalf  of  the  board,  which  he  failed  and 
refused  to  do,  upon  the  theory,  as  claimed  by 
him,  that  it  was  invalid  unless  assented  to 
by  a majority  of  the  members  of  the  board. 

"Was  the  contract  lawfully  entered  into;  that 
is,  did  it  receive  a sufficient  number  of  votes 
to  validate  it?  A majority  of  those  voting 
approved  it,  but  a majority  of  those  present 
did  not  affirmatively  assent  to  it. 

"By  chapter  120  of  the  Public  Acts  of  1921, 
said  board  of  education  for  Marion  county  was 
created.  The  act  is  silent  as  to  the  number 
of  members  of  the  board  necessary  to  consti- 
tute a quorum,  or  the  number  of  votes  neces- 
sary to  pass  a measure. 

"Under  the  common  law  a majority  of  such  a 
board  constituted  a quorum.  The  question 
here  involved  is  how  many  votes  are  neces- 
sary to  pass  a measure  where  a quorum  is  pres- 
ent? Ordinarily  it  would  require  a majority 
of  the  quorum.  But  what  is  the  rule  where 
one  or  more  who  are  present  refuse  to  vote  - 
is  a majority  of  those  actually  voting  suf- 
ficient to  validate  the  measure  under  con- 
s ideration? 

"In  28  Cyc.  339,  the  author  says: 

"'As  a general  rule,  the  number  of  lawful 
votes  actually  cast  decides  the  question; 
so  that  it  is  generally  held  that,  if  a 
quorum  is  present,  an  election  or  measure 
is  determined  by  the  majority  of  the  votes 
actually  cast,  although  an  equal  or  even  a 
greater  number  refuse  or  fail  to  vote."' 

Since  there  is  no  provision  in  Chapter  76,  Article  23,  Mis- 
souri Revised  Statutes  Annotated,  stating  the  specific  number  of 
the  election  commissioners  constituting  a quorum  or  any  provision 
requiring  any  certain  number  more  than  a majority  of  a quorum  to 
act  as  a board  of  election  commissioners,  we  believe  the  rule  set 
forth  in  the  Janey  case  to  be  applicable,  and  hold  that  where  the 
Kansas  City  board  of  election  commissioners  had  a quorum  of  its 
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members  present  and  a majority  of  those  voting,  which  number  con- 
stituted a quorum,  voted  for  the  appointment  of  Edna  M.  Cole  as 
an  assistant  election  commissioner,  that  her  appointment  was  valid. 

We  believe  that  the  quoted  provision  of  Section  12098,  supra, 

stating  that  any  two  members  of  the  board  of  election  commissioners 

shall  have  power  to  appoint  before  or  upon  any  day  of  registration 
or  election  such  number  of  deputy  commissioners,  who  must  be  qua- 
lified voters  in  the  city,  as  they  may  deem  necessary,  is  a provi- 
sion giving  to  two  individual  members  of  the  election  board  power 
to  appoint  deputy  commissioners,  and  is  not  a statute  stating  what 
the  board  of  election  commissioners  can  do.  Under  the  quoted  pro- 
visions of  Section  12098  any  two  of  the  commissioners  may  make  ap- 
pointments of  deputy  commissioners,  and  such  appointments  need  not 
be  made  by  the  board  at  a board  meeting,  but  under  the  provisions 

of  Section  12097  the  board  must  employ  assistants,  clerks,  steno- 

graphers, typists  or  other  employees,  except  deputy  commissioners. 

Therefore,  we  do  not  believe  that  Section  12098  is  relevant 
in  determining  the  question  of  whether  or  not  a majority  of  the  mem 
bers  of  the  quorum  of  the  election  board  voting  may  bind  such  board 

The  case  of  Bonsack  § Pearce  v.  School  Dist.  of  Marceline, 

49  S.W.  2d  1085,  holds  that  where  members  of  a board  are  present 
at  a meeting  it  is  the  duty  of  such  members  to  vote  upon  all  ques- 
tions that  may  arise  and  that  where  a member  fails  to  vote,  the 
vote  of  such  person  is  counted  with  the  majority.  The  court  said 
in  that  case,  l.c.  1088: 

"Five  of  the  six  members  of  the  school  board 
were  present  and  by  their  presence  constituted 
a quorum,  and  it  became  and  was  the  duty  of 
each  and  every  member  to  vote  for  or  against 
any  proposition  which  was  presented  to  them. 

If,  under  such  circumstances,  a member  does 
not  respond  when  his  vote  is  called  for,  but 
sits  silently  by  when  given  an  opportunity  to 
vote,  he  is  regarded  as  acquiescing  in,  rather 
than  opposing,  the  measure,  and  is  regarded 
in  law  as  voting  with  the  majority.  Such  is 
the  rule  announced  in  many  authorities." 

(Citing  authorities,) 

However,  we  believe  that  the  holding  of  the  Kansas  City  Court 
of  Appeals  in  this  case  is  overruled  by  the  holding  of  the  Supreme 
Court  in  the  case  of  State  ex  rel.  v.  Becker,  81  S.W.  2d  948.  In 
that  case  the  Supreme  Court  held  that  the  appointment  of  a cousin 
of  one  of  the  judges  of  the  St.  Louis  Court  of  Appeals  did  not  vio- 
late the  nepotism  provision  of  the  constitution  so  long  as  the  re- 
lated judge  did  not  vote  for  his  cousin.  The  court  said  l.c.  95Q: 
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"Action,  direct  or  indirect,  not  inaction 
is  prohibited." 

The  court  further  said  l.c.  951: 

"Now,  in  the  instant  proceeding,  it  is  freely 
conceded  that  in  the  intended  appointment 
there  is  no  fact  or  in  semblance  any  conniv- 
ance, agreement,  confederation,  or  conspiracy 
between  the  majority  members  of  the  Court  of 
Appeals  as  between  themselves  or  as  between 
them,  on  the  one  hand,  and  the  non-voting 
member  on  the  other,  or  any  common  design  be- 
tween any  two  of  them,  that  the  two  should 
accomplish  in  behalf  of  any  or  all  a prohib- 
ited purpose."  (Emphasis  ours.) 

We  believe  that  the  Becker  case  affirmatively  recognizes  the 
power  of  a member  of  a board  to  decline  to  vote  and  that  such  case, 
therefore,  overrules  the  holding  of  the  Marceline  School  District 
case  insofar  as  non-voting  members  of  the  board  are  concerned. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  an  assistant  elec- 
tion commissioner  was  validly  appointed  at  a meeting  of  the  four 
members  of  the  Kansas  City  election  board,  where  two  members  voted 
for  the  appointment  of  such  assistant,  one  voted  against  the  ap- 
pointment of  such  assistant,  and  one  member  did  not  vote. 

Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED  BY: 


J.  E . "TAYLM 

Attorney  General 
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LIBRARY: 
STATE  AID: 


(a)  The  power  and  authority  of  St. 
Joseph,  Missouri  to  levy  a tax  for 
public  library  purposes  is  governed 
by  Laws  of  Missouri,  1945,  page  1287, 
Section  la.  (b)  Section  la,  Laws  of  Missouri,  1945,  page  1287  au- 
thorizes the  City  Council  of  St.  Joseph,  Missouri  to  levy  a maximum 
of  three  mills  on  the  dollar  for  library  purposes  by  a legal  vote, 
(c)  Figures  presented  do  not  comply  with  alternate  standard  (1) , 
Laws  of  Missouri,  1945,  page  1134. 


September  26,  1950 


Mr.  Paxton  P.  Price 
State  Librarian 
Jefferson  City,  Missouri 

Dear  Sir: 


# 


This  will  acknowledge  your  letter  of  recent  date  requesting 
an  opinion  of  this  department.  Your  letter,  in  part,  reads  as 
follows : 


"We  would  like  to  have  an  opinion  by  your  of- 
fice on  the  interpretation  of  the  law  as  re- 
gards the  following  case. 

"The  State  Library,  under  the  commission  and 
authority  granted  it  by  the  Laws  of  1945,  Sec- 
tion 14736a,  page  1134,  appropriates  state  aid 
monies  to  public  libraries  according  to: 

"'and  provided  further  after  January  1,  1949 
grants  shall  be  made  to  any  public  library 
according  to  two  alternate  standards:  (1) 
to  any  public  library  in  which  the  tax  rate 
is  one-half  or  more  of  the  maximum  by  law; 
or  (2)  to  any  public  library  for  which  the 
tax  income  yields  one  dollar  ($1.00)  or  more 
per  capita  for  the  previous  year  according 
to  the  population  of  the  latest  Federal  Census.' 

"The  City  of  St.  Joseph  has  applied  for  shar- 
ing in  this  state  aid  for  public  libraries. 

St.  Joseph  is  a city  of  the  first  class  whose 
library  was  established  and  is  maintained  under 
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the  authority  granted  it  by  Sections  6500  to 
6509  inclusive,  of  the  1939  Revised  Statutes, 
further  amended  and  revised  in  part  by  H.B. 

489,  Laws,  1945,  page  12867. 

"The  original  law  makes  no  provision  for  taxa- 
tion for  support  of  the  library,  but  the  1945 
amendments  provide  for  the  assessment  of  taxes 
for  library,  hospital,  and  recreational  pur- 
poses establishing  a limit  of  three  (3)  mills 
for  the  combined  group. 

"The  City  of  St.  Joseph  does  not  levy  a tax 
specifically  designated  as  a library  tax  and 
the  application  received  from  the  St.  Joseph 
Public  Library  reveals  that  it  receives  an 
annual  appropriation  from  the  city  council 
of  $59,000.00." 

Attached  to  your  opinion  request  are  two  sheets  executed  by 
officers  of  the  St.  Joseph,  Missouri  Public  Library;  also  a let- 
ter addressed  to  your  department  signed  by  Senator  Francis  Smith, 

St.  Joseph,  Missouri,  concerning  the  rights  of  the  St.  Joseph  Pub- 
lic Library  to  state  aid  according  to  the  applications  made.  From 
such  applications  it  appears  that  the  population  of  St.  Joseph,  Mis- 
souri, according  to  the  1940  Federal  Census,  is  75,711.  Since  that 
population  is  referred  to  in  the  report,  we  accept  it  as  the  basis 
of  this  opinion.  We  also  understand  from  your  letter  and  state- 
ments in  the  letter  written  by  Senator  Francis  Smith  that  a library 
tax,  as  such,  was  not  levied  by  the  City  Council  of  St.  Joseph, 
Missouri  for  the  purpose  of,  or  in  raising  the  $59,000  appropriated 
by  the  Council  for  public  library  purposes. 

Section  14736a,  Laws  of  Missouri,  1945,  page  1134,  in  part 
reads  as  follows: 

m*  * * At  least  50  per  cent  of  the  moneys  ap- 
propriated for  state  aid  to  public  libraries 
shall  be  apportioned  to  all  public  libraries 
established  and  maintained  under  the  provi- 
sions of  the  library  law  or  other  laws  of 
the  state  relating  to  libraries.  The  alloca- 
tion of  such  moneys  shall  be  based  on  an  equal 
per  capita  rate  for  the  population  of  each 
city,  village,  town , townsnip,  school  dis- 
trxct,  county,  or  regional  library  district 
in  which  any  such  library  is  or  may  be  es- 
tablished, in  proportion  to  the  population 
according  to  tne  latest  Federal  Census  of 
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such  cities,  villages,  towns,  townships, 
school  district,  county  or  regional  library 
districts  maintaining  tax  supported  public 
libraries ,~Provided , that  no  grant  shall  be 
made  to  any  public  library  if  the  rate  of 
tax  or  the  appropriation  for  said  library 
should  be  decreased  below  the  rate  in  force 
at  the  time  of  the  enactment  of  this  bill 
into  law  and  provided  further  after  January  1, 
1949  grants  shall  be  made  to  any  public  li- 
brary , according  to  two  alternate  standards: 
(1)  to  any  public  library  in  which  the  tax 
rate  is  one-half  or  more  of  the  maximum  by 
law;  or  J2)  to  any  public  library  for  which 
the  tax  income  yields  one  dollar  or  more  per 
capita  for  the  previous  year  according  to 
the  population  of  the  latest  Federal  Census. 
The  librarian  of  such  tax  supported  library 
together  with  the  treasurer  of  such  library 
shall  certify  to  the  State  Librarian  the  an- 
nual tax  income  and  rate  of  tax  or  the  appro- 
priation of  said  library  on  the  date  of  tne 
enactment  of  this  bill,  and  of  the  current 
year,  and  each  year  thereafter,  and  the  State 
Librarian  shall  certify  to  the  Comptroller 
for  his  approval  the  amount  to  be  paid  to 
each  library  and  warrants  shall  be  issued 
for  the  amount  allocated  and  approved.  The 
balance  of  said  moneys  shall  be  administered 
and  supervised  by  the  State  Librarian  to  pro- 
vide establishment  grants  on  a population  ba- 
sis to  newly  established  county  or  regional 
libraries  and  equalization  grants  on  a popu- 
lation basis  to  county  or  regional  libraries 
in  all  districts  in  which  a one-mill  or  more 
tax  does  not  yield  a dollar  per  capita  to 
said  libraries,  and  provided  further  that 
only  a library  in  a municipality,  city, 
county,  region,  school  district  or  other  li- 
brary district  serving  5,000  or  more  popu- 
lation established  by  law  after  January  1, 
1947,  shall  receive  grants  in  aid.  * * *" 
(Underscoring  ours) 


We  are  putting  aside  for  the  present  the  question  of  whether 
or  not  any  public  library  not  tax  supported  is  entitled  to  state 
aid  under  Laws  of  Missouri,  1945,  page  1132  and  subsequent  pages. 

(1)  We  are  of  the  opinion  that  the  right  of  the  City  Coun- 
cil of  St.  Joseph,  Jissouri  to  levy  a tax  for  public  library  pur-- 
poses  is  governed  and  controlled  by  Section  la.  Laws  of  Missouri, 
1945,  page  1287,  which  in  part  reads: 
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"In  addition  to  the  levies  as  provided  for  in 
Section  1 of  this  Act  all  cities  of  the  first 
class  are  hereby  authorized  to  levy  annually 
not  to  exceed  thirty  cents  in  the  aggregate  on 
the  one  hundred  dollars  assessed  valuation  upon 
all  property  subject  to  its  taxing  powers  for 
any  one  or  more  of  the  following  purposes:  li- 
brary , hospital , public  health,  recreation 
grounds  and  museum  purposes,  when  such  rate 
and  purpose  of  increase  are  submitted  to  a 
vote  of  the  qualified  electors  within  such 
cities  and  a majority  voting  thereon  shall 
vote  therefor.  * * * " (Underscoring  ours) 

This  section  requires  an  affirmative  vote  by  a majority  of 
the  qualified  electors  within  cities  of  the  first  class  in  order 
to  authorize  the  collection  of  the  tax  provided  by  the  last  quoted 
section.  It  will  be  noted  that  the  above  Section  la  authorizes  an 
annual  levy  not  to  exceed  thirty  cents  on  the  one  hundred  dollars 
assessed  valuation  for  any  one  or  or  more  of  the  purposes  named, 
among  which  is  library.  It  is  apparent  from  this  section  that  the 
City  Council  of  St . Joseph  could,  if  authorized  as  provided  in  above 
Section  la,  levy  three  mills  on  the  dollar  for  its  library  purposes 
alone,  or  it  may  spread  that  amount  over  five  different  purposes  in 
the  aggregate.  That  being  true,  even  accepting  the  figures  as  pro- 
poses, it  does  not  constitute  a tax  rate  which  is  one-half  or  more 
of  the  maximum  permitted  by  law,  as  required  by  alternate  standard 
(1) , Laws  of  Missouri,  1945,  page  1134. 

(2)  The  population  of  St.  Joseph,  as  shown  by  the  applica- 
tion for  state  aid,  being  75,711,  of  course  the  appropriation  of 
$59,000  for  library  purposes  would  not  be  in  compliance  with  al- 
ternate standard  (2),  as  required  by  Laws  of  Missouri,  1945,  page 
1135. 


CONCLUSION 

It  is  the  opinion  of  this  department  that: 

(a)  The  power  and  authority  of  St.  Joseph,  Missouri  to  levy 
a tax  for  public  library  purposes  is  governed  by  Laws  of  Missouri, 
1945,  page  1287,  Section  la. 

(b)  Section  la,  Laws  of  Missouri,  1945,  page  1287  authorizes 
the  City  Council  of  St.  Joseph,  Missouri  to  levy  a maximum  of  three 
mills  on  the  dollar  for  library  purposes  by  a legal  vote. 

(c)  Figures  presented  do  not  comply  with  alternate  standard 
(1)  , Laws  of  Missouri,  1945  , page  1134. 
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We  are  returning  with  this  opinion  the  Application  for  State 
Aid  by  the  St.  Joseph  Public  Library,  and  papers  connected  therewith. 

Respectfully  submitted. 


GILBERT  LAMB 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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DIVISION  OF  MENTAL  DISEASES: 
CONTRACT  WITH  MUNICIPALITIES 
FOR  LABORATORY  SERVICES: 


The  Division  of  Mental  Diseases 
can  enter  into  a contract  with 
the  City  of  St.  Louis  for  the 
furnishing  of  laboratory  and 
post-mortem  services  to  the  St. 
Louis  State  Hospital. 


January  5,  1950 


Mr.  B.  E.  Ragland,  Director 
Division  of  Mental  Diseases 
Department  of  Public  Health  and  Welfare 
Jefferson  City,  Missouri 

Dear  Mr.  Ragland: 

We  have  your  recent  letter  in  which  you  request  reconsidera- 
tion of  an  opinion  rendered  earlier  by  this  office.  Your  letter 
is  as  follows: 

''On  May  27  , 1949,  you  rendered  an  opinion  to 
Dr.  Orr  Mullinax,  Director,  Division  of  Mental 
Diseases,  Jefferson  City,  Missouri.  This  opin- 
ion was  in  answer  to  the  following  questions: 

"(1)  Can  the  Division  of  Mental  Diseases  enter 
into  a contract  with  the  Board  of  Education  of 
the  City  of  St.  Louis  to  furnish  the  services 
of  teachers  to  the  St.  Louis  State  Training 
School? 

"(2)  Can  the  Division  of  Mental  Diseases  con- 
tract with  the  City  of  St.  Louis  for  furnish- 
ing of  such  laboratory  and  post-mortem  ser- 
vices as  said  City  has  heretofore  furnished 
the  City  Sanitarium? 

"(3)  Can  the  Division  of  Mental  Diseases  con- 
tract with  the  City  of  St.  Louis  for  services 
of  interns  and  resident  physicians  of  the  City 
Hospital  of  the  City  of  St.  Louis? 

"Dr.  Louis  H.  Kohler,  Superintendent  of  the 
St.  Louis  State  Hospital,  recently  requested 
that  you  reconsider  the  above  mentioned  opinion." 


Mr.  B.  E.  Ragland 


We  have  thoroughly  reconsidered  this  request  and  after  an  ex- 
haustive study,  have  determined  that  the  conclusions  reached  in 
the  opinion  of  May  27,  1949,  insofar  as  they  relate  to  contracts 
for  the  services  of  teachers  and  physicians  are  correct.  That  is, 
the  Division  of  Mental  Diseases  cannot  enter  into  a contract  with 
the  Board  of  Education  (of  St.  Louis)  to  furnish  teaching  services 
for  the  St.  Louis  Training  School;  nor  can  said  Division  contract 
with  the  City  of  St.  Louis  for  the  services  of  interns  and  resi- 
dent physicians  of  the  St.  Louis  City  Hospital  to  be  rendered  to 
the  St.  Louis  State  Hospital. 

However,  the  third  question  proposed  (No.  2 in  your  letter) 
is  whether  the  Division  of  Mental  Diseases  may  contract  with  the 
City  of  St.  Louis  for  the  furnishing  of  such  laboratory  and  post- 
mortem services  as  said  city  had  heretofore  been  furnishing  the 
City  Sanitarium.  When  the  opinion  of  May  27th  was  written,  from 
the  information  at  hand,  it  then  appeared  that  the  contemplated 
arrangement  between  the  Division  and  the  City  would  not,  as  to 
laboratory  services,  be  essentially  different  from  the  proposed 
agreement  as  to  teachers  and  doctors,  and  therefore  this  depart- 
ment ruled  that  it  would  be  equally  improper  to  make  a contract 
for  the  furnishing  of  laboratory  services.  When  we  received  the 
request  for  reconsideration,  in  order  to  give  the  fullest  possible 
consideration  to  said  request,  we  asked  for  and  received  a com- 
prehensive report  on  the  exact  procedure  regarding  laboratory  ser- 
vices that  had  been  followed  when  the  Hospital  belonged  to  the 
City  of  St.  Louis.  That  report  contained  the  following  letter 
from  the  Superintendent  of  the  St.  Louis  State  Hospital: 

"Snodgras  Laboratory  is  located  at  the  St. 

Louis  City  Hospital.  It  is  a separate  and 
distinct  department  in  the  Hospital  Division 
of  the  City  of  St.  Louis  and  has  its  own  Di- 
rector, who  at  present  is  Dr.  John  A.  Saxton, 

Jr.  In  accordance  with  the  rules  and  regula- 
tions of  the  Hospital  Division  of  the  City  of 
St.  Louis,  Snodgras  Laboratory  performs  spe- 
cial clinical  laboratory  tests,  surgical  speci- 
men examinations  and  post-mortem  examinations 
for  all  the  hospitals  of  the  City  of  St.  Louis.* 

This  of  course  included  the  St.  Louis  State 
Hospital  which  prior  to  July  19,  1948  was  known 
as  the  City  Sanitarium.  Because  our  own  labo- 
ratory is  not  equipped  to  do  special  laboratory 
tests,  examinations  of  surgical  specimens  and 
post-mortem  examination,  Snodgras  Laboratory 
has  continued  to  supply  these  services  on  the 
basis  of  those  arrangements  that  existed  prior 
to  the  transfer  of  our  hospital  to  State  control. 
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"Each  day  except  Sunday,  a messenger  from  our 
hospital  delivers  specimen  material  with  writ- 
ten requests  for  special  laboratory  tests  to 
Snodgras  Laboratory.  The  tests  are  performed 
at  the  Snodgras  Laboratory  by  their  techni- 
cians, and  a written  report  of  the  findings 
is  returned  to  our  hospital. 

"In  the  case  of  post-mortem  examinations,  the 
procedure  is  as  follows:  After  our  Medical 
Staff  has  secured  an  autopsy  permit,  Snodgras 
Laboratory  is  informed  that  a post-mortem  exa- 
mination has  been  scheduled.  The  Director, 

Dr.  John  A.  Saxton,  Jr.,  sends  two  physicians 
from  his  department  who  are  pathologists  to 
perform  the  autopsy  which  is  done  at  the  St. 

Louis  State  Hospital  Morgue  in  the  presence 
of  those  members  of  our  Medical  Staff  who 
are  interested  in  the  case.  These  patholo- 
gists take  with  them  specimens  of  certain 
organs  which  have  been  involved  in  the  cause 
of  death.  These  specimens  are  fixed  and  pre- 
pared for  examination  at  Snodgras  Laboratory 
and  later  a report  of  the  findings  is  sent 
to  us.  This  report  is  incorporated  in  the 
patient's  history. 

*Hospitals  operated  by  the  Hospital 
Division  of  the  City  of  St.  Louis. 

"The  individuals  who  perform  the  above  ser- 
vices for  the  St.  Louis  State  Hospital  are 
members  of  the  Department  of  Snodgras  Labora- 
tory and  all  are  employed  by  the  City  of  St. 

Louis.  No  particular  group  is  assigned  to 
handle  only  those  requests  which  are  made  for 
services  by  the  St.  Louis  State  Hospital." 

It  clearly  appears,  then,  that  there  is  no  essential  or  im- 
portant distinction  between  the  State  Hospital  contracting  with 
a private  laboratory  for  the  furnishing  of  certain  laboratory 
tests  and  with  the  State  Hospital  contracting  for  laboratory  and 
post-mortem  services  to  be  furnished  by  the  City  of  St.  Louis. 

It  is  equally  clear  that  the  procedure  connected  with  the  labora- 
tory and  post-mortem  services  would,  when  it  becomes  the  subject 
matter  of  a contract,  constitute  a contract  for  the  rendering  of 
services  rather  than  one  of  employment. 
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Taking  into  consideration  then,  the  new  information  revealed 
by  the  above  letter,  it  is  our  opinion  that  the  objections  to  a 
contract  for  the  services  of  teachers  and  physicians  expressed  in 
the  former  opinion  are  not  applicable  to  a contract  for  the  fur- 
nishing of  laboratory  and  post-mortem  services. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Division  of 
Mental  Diseases  can  properly  contract  with  the  City  of  St.  Louis 
for  the  furnishing  of  such  laboratory  and  post-mortem  services 
to  the  St.  Louis  State  Hospital,  as  said  City  has  heretofore 
furnished  the  City  Sanitarium. 


Respectfully  submitted. 


H.  JACICSON  DANIEL 
Assistant  Attorney  General 


APPROVED: 


J.  E.  'TAYLOR 

Attorney  General 
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SHERIFFS: 

STATE  HOSPITALS 
FOR  THE  INSANE: 


A county  la  not  liable  for  the  compensation  of 
the  sheriff  for  returning  an  Insane  person  who 
escapes  from  a state  hospital. 


January  18,  1950 


Honorable  E.  E.  Ragland 
Direotor,  Division  of  Mental  Diseases 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

I. 

This  office  acknowledges  the  receipt  of  the  following  request 
from  you  for  an  official  opinion: 

”We  have  had  several  Inquiries  from  sheriffs 
relative  to  the  expense  incurred  In  returning 
patients  to  the  state  hospital  from  which  they 
escaped.  Some  of  the  sheriffs  contend  that 
under  the  new  constitution  the  county  bears 
the  expense. 

"Will  you  please  advise  whether  or  not  the 
county  is  liable  for  this  expense?" 

Section  9354,  R.  S.  Mo.  1939*  provides: 

"Should  any  insane  person  escape  from  any 
state  hospital  and  return  to  the  county 
from  which  he  was  committed,  it  shall  be 
the  duty  of  the  sheriff  of  said  county, 
upon  being  notified  by  the  superintendent, 
forthwith  to  apprehend  him  and  take  him 
back  to  the  hospital;  and  the  sheriff  shall 
be  paid  by  the  steward  of  the  hospital,  by 
order  of  the  superintendent,  the  same  fees 
as  are  provided  In  other  cases  for  the 
commitment  of  Insane  persons  to  the  hospi- 
tal. No  patient  who  has  committed  homicide 
shall  be  discharged  without  the  consent  of 
the  superintendent  and  the  written  admission 
of  a majority  of  the  board  of  managers.” 
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Section  9355*  R.  S.  Mo.  1939*  provides: 
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"To  the  Sheriff  or  other  person,  for  taking 
a patient  to  a state  hospital  or  removing  one 
therefrom,  upon  the  warrant  of  the  Clerk, 
mileage  going  and  returning,  at  the  rate  of 
ten  cents  per  mile,  and  $1.00  per  day  for 
the  support  of  each  patient  on  his  way  to 
or  from  the  hospital  shall  be  allowed;  to 
each  assistant  allowed  by  the  olerk  and 
acoompanylng  the  Sheriff,  or  other  person 
aotlng  under  the  warrant  of  the  olerk,  $4.00 
per  day  for  the  time  actually  consumed  In 
making  said  trip  said  sum,  to  Include  all 
expenses  of  such  assistant.  The  computation 
of  mileage  In  each  case  Is  to  be  made  from 
the  plaoe  of  arrest  to  hospital  by  the  nearest 
route  usually  traveled!  Provided,  that  the 
said  Sheriff  shall  furnish  all  necessary 
means  of  transportation  without  charge  other 
than  as  above  allowed.  The  cost  specified 
In  this  Section  shall  be  paid  out  of  the 
County  Treasury  of  the  proper  county. 

The  above  quoted  statutes  have  not  been  repealed  by  the 
Legislature  of  Missouri  and  are  still  In  force  and  effeot. 

The  oase  of  Maxwell  v.  Andrew  County,  146  S.W.(2d)  621,  con* 
alders  the  question  of  the  fees  and  mileage  that  the  sheriff  may 
charge  the  oounty  and  holds: 

"It  Is  well  established  law  that  the  right 
of  a public  officer  to  be  compensated  by 
salary  or  fees  for  the  performance  of  duties 
Imposed  on  him  by  law  does  not  rest  upon  any 
theory  of  contract,  express  orinplled,  but 
Is  purely  a creature  of  the  statute*  Gammon 
v.  Lafayette  County,  76  Mo.  675 ; 8tate  ex  rel* 

Evans  v.  Gordon,  243  Ho.  12,  149  S.W.  633; 

Sanderson  v.  Pike  County,  195  Mo,  598,  93  S.W. 

942;  Jaokson  County  v.  Stone,  168  Mo,  577* 

?of!  &n%!x55^BlCSl\!-c8y,n’ 

of  St.  Louis,  153  Mo.  18,  54  S.W.  439*  77 
Am.  St.  Rep.  701:  Williams  v.  Charlton 
County,  85  Mo,  645.  In  this  connection 
we  may  point  out  In  passing  that  the  sher- 
iff's deputies  are  public  offloers  who  per- 
form the  duties  and  are  subjeot  to  the  liabilities 
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Imposed  upon  the  sheriff  himself  by  law.  Soott 
v.  Endioott,  225  Mo.  App.  426,  38  S.V.(2d)  67." 

Mft 

Since  your  division  Is  charged  with  the  responsibility  of 
safely  keeping  and  oaring  for  the  Indigent  Insane  persons  of  this 
county  by  the  laws  of  this  state.  It  Is  your  responsibility  to 
recover  and  return  any  esoaped  patients  from  the  state  hospitals. 
Ve  can  find  no  statutory  provision  for  the  payment  of  the  sheriff 
by  the  county  for  returning  patients  who  have  escaped  from  the 
state  hospitals. 

Since  Seotlon  9354  expressly  provides  for  the  payment  of  the 
sheriff  for  returning  esoaped  patients  of  any  state  hospital,  the 
superintendent  of  the  hospital,  where  the  esoaped  Insane  person 
had  been  confined,  shall  pay  the  sheriff  for  returning  such  person 
as  required  by  said  section.  The  rate  or  amount  of  compensation 
to  be  paid  the  sheriff  by  the  State  Hospital  Is  determined  by 
Seotlon  9355,  R.  S.  Mo.  1939. 


xzx. 

CONCLUSION 


It  Is  the  opinion  of  this  office  that  a county  Is  not  liable 
for  the  compensation  of  a sheriff  for  returning  an  Insane  person 
who  escapes  from  any  state  hospital.  The  sheriff  shall  be  paid 
by  order  of  the  superintendent  of  the  hospital  from  which  the 
person  escaped  In  accordance  with  the  provisions  of  Seotlon  9354, 
R.  S.  Mo.  1939.  The  amount  of  compensation  to  be  paid  the  sheriff 
Is  governed  by  Section  9355,  R.  S.  Mo.  1939. 


Respeotfully  submitted. 


STEPHEN  J.  NXXJJRT 

APPROVED!  Assistant  Attorney  General 


TTTrrmzm — 

Attorney  General 
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DRAINAGE  DISTRICTS  ) 

) 


Warrant  bears  interest  from  date  of  presentment 
and  non-payment.  Provision  for  interest*  from 
date  non-effective. 


January  19,  1950 


Honorable  Harry  J.  Revercomb 
The  State  Senate 
Jefferson  City,  Missouri 
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Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows: 

"I  would  like  to  have  an  official  opinion 
from  your  office  on  the  following  set  of 
facts. 


"You  are  doubtless  familiar  with  the  drain- 
age district  warrants  issued  in  Southeast 
Missouri  counties.  A sample  of  such  a war- 
rant is: 

No.  The  Treasurer  of  The 

COUNTY  OP  

State  of  Missouri 

PAY  TO 

dOLlArs 

Out  of  any  money  in  the  Treasury  appropria- 
ted for  Drainage  District  No. 


Given  at  the  Court  House  in  , Mo., 

this  day  of  

By  Order  of  the  County  Court 


ATTEST: 


Clerk  President 

"In  some  instances  such  a warrant  has  stamped 
upon  its  face  the  words 
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•This  warrant  to  draw  interest  from 
date  at  the  rate  of  six  per  cent  per 
annum.  * 

"In  case  such  warrants  are  protested  they 
have  stamped  upon  the  back  the  words 

•The  within  warrant  presented  for  pay- 
ment and  no  money  In  the  Treasury  for 
this  purpose.’  January  15#  194-9 


County  Treasurer'. 

"Our  question  is 

•When  such  a warrant  is  paid  to  the 
holder  Is  interest  paid  from  the  date  of 

issue  or  from  the  date  of  protest? •" 

* 

Section  12474*  H.  8.  Missouri,  1939#  provides: 

"The  law  of  this  state,  under  whloh 
county  warrants  are  issued,  sold, 
transferred,  assigned,  presented  for 
payment,  and  paid,  shall  apply  to  all 
warrants  issued  by  any  drainage  or 
levee  districts  In  Missouri  organized  v. 
under  any  existing,  special  or  future 
law  of  this  state." 

The  law  has  been  long  established  in  this  state  that  county 
warrants  draw  Interest  from  the  date  of  presentment  for  payment  and 
refusal  of  payment  because  of  lack  of  funds  thereior.  In  the  case 
of  Skinner  v.  Platte  County,  22  Mo.  437*  1*  c.  439*  the  court  stated 

" # * * These  county  warrants  do  not 
bear  interest  until  a demand  is  made 
for  payment,  and  the  treasurer's  endorse- 
ment on  the  back  of  the  non-payment  be- 
cause there  are  no  funds. 

"By  the  act  of  1349*  the  county  warrants 
are  made  redeemable  according  to  their 
respective  dates.  The  treasurers  are  to 
pay  the  oldest  outstanding  warrants  first. 
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and  no  Interest  Is  to  be  allowed  on  any 
warrant  after  the  money  has  been  received 
into  the  county  treasury  sufficient  for 
its  redemption;  but  the  treasurer  shall 
set  apart  and  keep  the  money  sufficient 
for  such  warrant  until  it  is  called  for 
by  the  holder  of  such  warrant.  (Acts  of 

I0I4.9#  p.  37.)  * * * " 

In  the  case  of  Isenhour  v.  Barton  county,  190  Mo.  163,  88  S.W. 

759 * the  court  stated  at  190  Mo.,  1.  c.  170: 

"County  warrants  are  creatures  of  the 
statute,  and  can  only  be  issued  in 
accordance  therewith,  but  when  no 
rate  of  interest  is  prescribed  upon 
their  face,  they  bear  interest  at  the 
rate  of  six  per  cent  per  annum,  as  pro- 
vided by  section  3705,  Revised  Statutes 
1899*  after  presentation  to  the  treasurer 
of  the  county  by  which  Issued,  and 
failure  to  pay  because  of  there  being 
no  money  in  the  treasury  for  their  pay- 
ment. 

In  view  of  the  foregoing,  inasmuch  as  the  Legislature  has 
expressly  provided  that  drainage  district  warrants  shall  be  governed 
by  the  law  applicable  to  county  warrants,  interest  would  be  payable 
on  the  warrants  only  from  the  date  of  presentment. 

However,  the  warrant  in  the  case  presented  by  you  bears  upon 
its  face  the  statement,  "this  warrant  to  draw  interest  from  date 
at  the  rate  of  six  per  cent  per  annum."  Does  this  provision  of  the 
warrant  ohange  the  general  law  regarding  interest? 

County  court  drainage  districts  are  public  corporations  under 
the  sole  and  exclusive  charge  and  control  of  the  county  court.  (State 
ex  rel.  Applegate  v.  Taylor,  22l Mo.  393*  1*  c.  l|71*  123  S.W.  892.) 

The  county  court  in  its  management  of  county  affairs  has  only 
such  powers  as  are  granted  and  limited  by  law,  and  it  must  pursue 
its  authority  and  act  within  the  scope  of  its  powers.  (Bradford  v. 
Phelps  County,  210  S.W.  (2d)  996,  999  (5)*) 

The  same  rule  would  be  applicable  to  a county  court  in  its 
management  of  drainage  districts  under  its  control.  We  find  no 
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statutory  provision,  authorizing  a county  court  in  drawing  either 
county  or  drainage  district  warrants,  to  provide  that  auch  warrants 
shall  draw  interest  from  date.  In  the  absence  of  any  statutory 
authority  for  such  interest,  we  are  of  the  opinion  that  the  county 
court  is  not  empowered  to  provide  for  interest  from  date  of  warrants. 
Therefore,  we  are  of  the  opinion  that  the  provision  on  the  face  of 
this  warrant  does  not  effect  the  general  rule  regarding  the  time 
from  which  it  should  draw  interest,  to  wit,  upon  presentment  and 
non-payment . 


CONCLUSION 


Therefore,  this  deoartment  is  of  the  opinion  that  a warrant 
issued  by  a county  court  on  behalf  of  a county  court  drainage  district 
bears  interest  from  the  date  of  presentment  and  non-payment , and  that 
the  fact  that  the  warrant  bears  on  its  face  a notation  that  it  bears 
interest  at  the  rate  of  six  per  cent  per  annum  from  date  is  of  no 
effect. 


Respectfully  submitted. 


APPROVED* 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  COURT: 


County  Court  cannot  act  as  agent  of 
individual  in  purchasing  Federal 
property. 


February  1,  1950 


Honorable  Matt  H.  Reichert 
Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting  an 
opinion  of  this  department,  and  reading  as  follows: 

"The  problem  of  the  sale  and  purchase  of  U.  S. 

Government  surplus  Property  and  is  confronting 
the  Wayne  County  Court,  and  therefor,  the  Wayne 
County  Presiding  Judge,  R.  L.  Garren,  has  called 
on  me  to  ask  for  a ruling  from  the  State  Attor- 
ney General's  Office  on  the  legality  of  the  man- 
ner in  which  the  sale  and  purchase  is  proposed 
to  be  made. 

"The  Government  Village,  now  a Surplus  property, 
acquired  in  the  years  of  1940,  consisting  of 
land  and  buildings,  for  the  purpose  of  housing 
the  Government  Engineers  and  equipment,  during 
the  construction  period  of  the  Clear  Water  Dam 
on  Black  River  in  Wayne  and  Reynolds  Counties, 
the  construction  of  which  has  apparently  been 
completed . 

"It  also  would  appear  that  County  Municipali- 
ties have  a preferred  right  to  purchase  such 
property.  However,  Wayne  County  is  not  finan- 
cially able  to  purchase  the  above  units  out- 
right. However  have  been  approached  by  an  in- 
dividual asking  the  County  to  act  as  mediator 
at  a profit  to  the  County  of  $1000.00,  which 
is  to  go  to  the  County,  as  County  funds,  and 
also  thereby  returning  the  property  back  into 
the  regular  taxable  property  channel,  which 
the  County  is  in  dire  need  of. 
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"The  question  is,  would  the  members  of  the 
County  Court,  as  individuals,  render  them- 
selves liable  to  act  as  a mediator  in  a 
sale  of  the  Government  property  as  above 
outlined. " 

The  law  in  this  state  with  regard  to  the  power  of  county 
courts  is  well  stated  in  the  case  of  Lancaster  v.  County  of 
Atchison,  180  S.W.  (2d)  706,  where  the  Supreme  Court  of  Missouri, 
en  Banc,  said  at  1.  c.  708: 

M,The  county  courts  are  not  the  general  agents 
of  the  counties  or  of  the  state.  Their  powers 
are  limited  and  defined  by  law.  These  statutes 
constitute  their  warrant  of  attorney.  Whenever 
they  step  outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.'  Sturgeon  v. 

Hampton,  88  Mo.  203,  loc.  cit.  213.  Quoted  with 
approval  in  the  case  of  Morris  et  al.  v.  Kerr 
et  al.,  342  Mo.  179,  114  S.W.  2d  962,  loc.  cit. 

964. 

’’Both  parties  to  this  suit  agree  that  counties, 
like  other  public  corporations,  'can  exercise 
the  following  powers  and  no  others:  (1)  those 
granted  in  express  words;  (2)  those  necessarily 
or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion--not  simply  convenient,  but  indispensable. 

Any  fair,  reasonable  doubt  concerning  the  exis- 
tence of  power  is  resolved  by  the  courts  against 
the  corporation  and  the  power  is  denied. ' Dil- 
lon on  Municipal  Corporations,  3rd  Ed.,  Section 
89.  We  have  repeatedly  approved  this  quotation. 

* * *M 

We  cannot  find  no  statutory  authority  for  a county  court  to 
act  as  agent  of  a private  individual  in  purchasing  surplus  prop- 
erty of  the  Federal  government.  Therefore,  it  is  our  view  that 
the  county  court  has  no  such  authority. 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  the  county  court 
of  Wayne  County  has  no  authority  to  purchase  surplus  Federal  prop- 
erty for  an  individual. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


T.  E.  TAYLM 

Attorney  General 


-3- 


SCHOOLS: 


Maximum  compensation  of  secretary  of  schoo 
board  of  a town  or  city  school  district 
organized 'under  Article  5,  R.S.  Mo.  1939,  ' 
is  $150.00  per  year. 


.ctober  2,  1950 


Honorable  James  7.  Tiley 
Prosecuting  "ttorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads; 

"section  10501,  K.S.  Mo.  1939,  Laws  of 
Missouri,  19^-5,  P*  l65V»  provides  that 
the  compensation  of  a secretary  of  the 
public  School  hoard  of  u city,  town  or 
village  may  receive  reasonable  compensa- 
tion for  services  not  to  exceed  (150*00 
annually.  I assume  the  provisions  of 
that  section  apply  to  consolidated  dis- 
tricts formed  under  the  preceding  sec- 
tions. 

"I  would  like  to  have  your  opinion  on 
the  following  questions; 

"a.  Does  the  ,150.00  limitation  apply 
to  a secretary  who  is  not  a member  of 
the  Hoard? 

"b.  May  a School  Hoard  increase  the 
compensation  paid  its  secretary  by  pay- 
in;:  the  secretary  a fixed  amount  each 
month  for  travel  expense?  The  Siaount 
of  such  pay  lent  be  ini  fixed  and  deter- 
mined in  advance  irresoective  of  miles 
traveled,  if  any. 

"c.  May  ouch  a School  hoard  increase 
the  compensation  paid  Its  secretary  by 
pay in  the  secretary  a fixed  amount  each 
month  lor  miscellaneous  expense?  The 
amount  of  such  payment  being  fixed  and 
determined  in  advance  irres  ectivo  of  ex- 
penses actually  incurred,  if  any." 


FILED 
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Honorable  Janes  ?.  Riley 


Your  opinion  request  inquires  into  the  manner  of  compensa- 
ting the  secretary  of  a school  district  organized  under  the 
provisions  of  /'rticle  5»  F.S.  Mo.  1939* 

Section  10ij.70,  Laws  of  Missouri,  1945,  PaCe  1^50,  in  part, 
provides : 


"Within  four  days  after  the  annual  meeting, 
the  board  shall  meet,  the  newly  elected 
members,  who  shall  be  qualified  by  the 
taking  of  the  oath  of  office  prescribed 
by  .'rticle  VII,  Section  11,  of  the  Consti- 
tution of  Missouri,  and  the  board  organized 
by  the  election  of  a president  and  vice- 
president,  and  the  board  shall,  on  or  be- 
fore the  fifteenth  day  of  July  of  each  year, 
elect  a secretary  and  a treasurer,  who  shall 
enter  upon  their  respective  duties  on  the 
fifteenth  day  of  July;  said  secretary  and 
treasurer  may  be  or  mao.  not  be  members  of 
the  board.  * -:j-  :<-n 

I 

The  above  section  provides  for  the  election  of  a secretary 
and  treasurer  of  the  type  of  school  district  in  question,  and 
it  is  noted  that  the  statute  provides  that  saia  officers  may  be 
or  may  not  be  members  of  the  school  board. 

Section  10501,  Laws  of  ’.'lssouri,  194-5,  page  1^54-,  i-a  part, 
provides : 

"!7o  member  of  any  public  school  board  of 
a city,  town  or  village  in  this  state 
having  less  than  twenty-five  thousand  in- 
habitants shall  hold  any  office  or  em- 
ployment of  profit  from  said  board  while 
a rn-mber  thereof  except  the  secretary  and 
treasurer,  who  may  receive  reasonable  com- 
pensation for  their  services:  rrovided, 
the  compensation  o_  the  secretary  shall 
not  exceed  one  hundred  and  fifty  dollars, 
and  that  of  the  treasurer  shall  not  exceed 
fifty  dollars  for  any  one  year;  -*w 

■:.a  vie  interpret  section  105>01,  above,  it  provides  first 
that  no  member  of  the  school  board  is  entitled  to  hold  any  of- 
fice or  employment  of  profit  with  said  school  board  except  that 
of  secretary  and  treasurer. 
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The  second  proviso  of  the  statute  pertains  to  the  compen- 
sation of  the  secretary  and  treasurer,  which  we  interpret  to  be 
applicable  whether  the  secretary  or  treasurer  is  or  is  not  a 
member  of  the  school  board.  The  statute  is  clear  in  providing 
that  the  compensation  of  the  secretary  shall  not  exceed  f 150.00 
for  any  one  year. 

ie  mi  ht  further  point  out  that  the  organization  of  con- 
solidated school  districts,  as  well  as  city  and  town  districts, 
is  provided  for  in  Article  5»  R.3.  No.  1939>  and  the  provisions 
of  Section  10501,  supra,  would  be  applicable  to  consolidated 
school  districts  in  view  of  the  provisions  of  Section  10^.37, 

E.3.  Mo.  1939*  which,  in  part,  provides: 

" > When  such  now  district  is  formed 
it  shall  be  known  as  'Consolidated  dis- 
trict No.  of  county, * and  shall 

organize  aTTaT  special  nee  ting  within  fif- 
teen days  after  the  formation  thereof; 
ouch  organization  and  the  government  of 
such  consolidated  district  shall  be  under 
and  in  compliance  with  the  laws  governing 
town  anu  city  school  districts  as  provided 
in  article  5 of  this  chapter.” 

Consequently,  in  answer  to  the  question  presented  in  para- 
graph (a)  of  your  letter,  we  believe  that  the  f- 150. 00  limitation 
applies  to  a secretary  who  is  not  a member  of  the  school  board. 

Our  examination  of  the  statutes  fails  to  disclose  any  other 
statutory  provision  which  would  grant  additional  compensation 
to  the  secretary  of  the  school  board. 

<e  further  believe  that  the  rule  applicable  to  public  of- 
ficials pertainin  ; to  their  co npensation  would  also  apply  to 
the  secretary  as  an  official  of  the  school  board,  and  it  has 
been  held  th  t the  right  of  a public  official  to  compensation 
must  be  founded  on  a statute  and  that  generally  they  may  not 
receive  compensation  in  addition  to  that  authorized  by  law. 
Nodaway  County  v.  Kidder,  129  3.  ,.  (2d)  357 » 3’iij-  No.  795;  Smith 
v.  °ettis  County,  13^  3.7,.  (2d)  232-  3'|-5  'o.  339;  Rinehart  v. 
Howell  County,  153  3.  ..  (2d)  3^1»  34°  ’o.  l\21. 

Therefore,  in  the-  absence  of  any  statutory  provision  that 
would  permit  co  ipensati— the  secretary  oi  the  school  board  in 
the  manner  set  out  in  paragraphs  (b)  and  (c)  of  your  letter, 
it  is  our  belief  th- 1 such  additional  compensation  would  not 
be  allowed. 
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Honorable  Janes  T.  Riley 


CONCLUSIOH 


It  Is  therefore  the  opinion  of  this  department  that  the 
secretary  of  a school  board  of  a city,  town  or  consolidated 
school  district  organized  under  the  provisions  of  Article  5>» 
E.S.  Mo.  1939*  is  only  entitled  to  the  annual  compensation 
of  f 150. 00,  even  though  said  secretary  is  not  a member  of  the 
board*  It  is  further  the  opinion  of  this  department  that  the 
secretary  of  the  school  board  is  not  entitled  to  additional 
compensation  for  traveling  expenses  or  miscellaneous  expenses 
on  a fixed  amount  basis  per  month,  regardless  of  miles  traveled 
or  miscellaneous  expenses  actually  incurred. 


Respectfully  submitted. 


RICHARD  F.  TrlOIf  iOII 
/ssistant  f ttornoy  General 

APPROVED: 


CORONER: 

DEAD  BODIES: 


Coroner  has  no  authority  to  order  return  of  body 
for  holding  of  Inquest.  No  crime  for  removing 
a body  from  Jurisdiction  of  coroner. 


October  10,  1950 


Honorable  John  M.  Rice 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Mr.  Rice: 

This  is  in  reply  to  your  request  for  an  opinion  which 
reads  as  follows: 

"We  have  a situation  in  this  county 
on  which  I would  appreciate  an  opinion 
from  your  office.  As  you  know  the  city 
of  Joplin  is  located  in  Jasper  County 
and  adjoins  the  north-west  border  of  this 
county.  We  have  had  numerous  occasions 
in  the  past  where  a death  occurred  by 
violence  or  casualty  in  the  northwest 
art  of  this  county  where  funeral  direc- 
oris  from  Joplin  have  removed  the  dead 
bodies  from  the  scene  of  the  crime  or 
accident,  and  from  the  county,  before 
the  Newton  County  Coroner  had  arrived 
at  the  scene.  The  most  recent  case  was 
on  September  7th  when  an  automobile  ac- 
cident occurred  in  this  county  in  which 
a woman  was  instantly  killed,  and  in  which 
there  was  some  indications  of  criminal 
negligence.  The  coroner  was  immediately 
notified,  and  arrived  at  the  scene  within 
25  minutes,  but  the  body  had  been  removed 
to  Joplin.  This  makes  it  impossible  for 
the  coroner  to  conduct  a proper  investi- 
gation, or  to  hold  an  inquest. 

"I  would  appreciate  an  opinion  as  to  what, 
if  any,  action  can  be  taken  against  persons 
who  thus  remove  bodies  from  this  jurisdiction. 
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and  what  powers  the  coroner  has  to  order 
the  body  returned  to  this  county  for  pur- 
poses of  swearing  a Jury  and  conducting 
an  Inquest." 

Sections  13227  and  13231,  R.S.Mo.  1939,  deal  with  the 
duties  and  Jurisdiction  of  coroners.  These  sections  are  as 
follow: 


PA  coroner  shall  be  a conservator  of  the 
peace  throughout  his  county,  and  shall 
take  Inquests  of  violent  and  casual 
deaths  happening  In  the  sane,  or  where 
the  body  of  any  person  coming  to  his 
death  shall  be  discovered  In  his  county, 
and  shall  be  exempt  from  serving  on 
Juries  and  working  on  roads." 


"Every  coroner,  so  soon  as  he  shall  be 
notified  of  the  dead  body  of  any  person, 
supposed  to  have  come  to  his  death  by 
violence  or  casualty,  being  found  within 
his  county,  shall  make  out  his  warrant, 
directed  to  the  constable  of  the  township 
where  the  dead  body  is  found,  requiring 
him  forthwith  to  summon  a Jury  of  six 
good  and  lawful  men,  householders  of  the 
same  township,  to  appear  before  such 
coroner,  at  the  time  and  place  in  his  war- 
rant expressed,  and  to  inquire,  upon  a 
view  of  the  body  of  the  person  there 
lying  dead,  how  and  by  whan:  he  came  to 
his  death. 

This  office  has  had  previous  occasion  to  consider  the 
above  sections  in  relation  to  the  Jurisdiction  of  coro- 
ners. In  an  opinion  under  date  of  December  15,  1948  (Hugh 
Waggoner)  this  office  denied  the  authority  of  a coroner  to 
issue  blanket  instructions  that  all  bodies  be  left  at  the 
scene  until  the  coroner  arrives. 


In  an  opinion  under  date  of  August  25,  1941  (N.  Bur- 
ton Short)  this  office  considered  the  question  as  to  the 
coroner *s  duty  to  investigate  deaths  where  the  alleged  act 
of  violence  or  accident  was  outside  the  legal  bounda- 
ries of  his  county  but  where  death  occurred  within  the 
boundaries  of  his  county.  The  opinion  cited  the  following 
from  Volume  4,  American  & English  Annotated  Cases  at  pages 
ll6l  and  1162: 
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»*  * * Originally,  in  England,  the 
office -of  coroner  was  one  of  great 
dignity  and  authority,  and  coroner's 
juries  had  the  power,  like  grand  juries, 
to  present  indictments  for  murder.  The 
power  and  authority  of  the  coroner  from 
usage  and  statute  have  been  much  curtail- 
ed, * * * 

ni*  * e Under  the  old  system,  where  the 
coroner's  jury  performed  the  functions 
of  a grand  jury,  this  might  require  the 
removal  of  the  body  back  to  the  Juris- 
diction where  the  crime  was  committed; 
but  under  the  system  in  this  state  the 
inquest  is  to  speedily  inquire  into  the 
cause  of  death  for  the  purpose  of  appre- 
hending the  guilty  parties,  and  the  testi- 
mony then  taken  to  be  an  aid  to  the  grand 
jury.  * * * 

"In  England,  under  the  common  law,  prior 
to  the  statute  of  6 & 7 Victoria,  chapter 
12,  the  jurisdiction  over  an  inquest,  as 
regards  place  where  the  same  might  be  held, 
was  conferred  upon  the  coroner  only  within 
whose  Jurisdiction  the  injury  which  caused 
the  death  had  been  received.  * * 

Thereafter,  the  opinion  states: 

"This  statement  is  borne  out  by  the  Missouri 
Statutes  as  they  apply  to  coroners.  It  seems 
that  under  the  earlier  authorities  where  the 
coroner's  jury  was  acting  in  the  capacity  of 
a grand  jury  that  the  body  had  to  be  moved 
back  to  the  jurisdiction  where  the  crime  was 
committed,  but  it  seems  under  the  later 
statutes  which  authorized  the  inquest  to  be 
held  in  the  county  in  which  the  body  Is 
found,  the  result  is  that  the  inquest  is 
more  speedily  made  and  in  some  cases  with 
less  expense.  It  seems  that  the  rule  of 
construction  of  the  statutes  similar  to 
the  Missouri  Statutes  was  announced  in 


3 


Honorable  John  M.  Rice 


Volume  4,  American  & English  Annotated 
Cases,  page  1163,  as  follows: 

"•But  the  common-law  rule  was  suspended 
by  the  statute  of  6 and  7 Victoria,  Chap- 
ter 12,  which  provided  "that  the  coroner 
only  within  whose  Jurisdiction  the  body 
of  any  person  upon  whose  death  an  inquest 
ought  to  be  holden  shall  be  lying  dead, 
shall  hold  the  inquest,  notwithstanding 
that  the  cause  of  death  did  not  arise 
within  the  Jurisdiction  of  such  coroner." 

i 

"'In  a case  construing  this  statute,  where 
the  injury  was  inflicted  and  death  occurred 
outside  the  city  of  London,  but  afterward 
the  body  was  removed  into  the  city,  it  was 
held  that  the  inquisition  was  properly  held 
by  the  coroner  of  London,  although  the  cause 
of  death  arose  without  his  Jurisdiction. 

Reg.  v.  Ellis,  2 C.  & K.  470,  6l  E.C.L, 

470.  But  it  was  held  that  the  coroner  of 
a county  wherein  a dead  body  was  found 
could  take  an  inquisition  only  in  that 
county.  * * * 

"'In  the  United  States  statutory  provi- 
sions in  most  of  the  states  determine  the 
proper  place  for  the  holding  of  inquests, 
and  decisions  construing  these  statutes 
are  not  numerous. 

" 'Where  a person  died  in  one  county  and 
was  buried  in  another  county,  and  after 
burial  it  became  necessary  to  exhume  the 
body  in  order  to  hold  an  inquest  to  deter- 
mine the  manner  and  cause  of  death,  it  was 
held  that  if  there  were  conflicting  claims 
between  the  coroner  of  the  county  wherein 
the  person  died  and  the  coroner  of  the 
county  wherein  the  body  was  burled,  the 
former  would  have  the  better  right j but 
in  the  absence  of  such  conflicting  claims, 
the  coroner  of  the  county  wherein  the  body 
was  buried  had  Jurisdiction  to  hold  a valid 
inquest.  In  its  opinion  the  court  said: 
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"An  inquest  must  always  be  super  visum 
corporis,  and  could  not  have  been  held 
in  the  other  county  without  taking  the 
body  back  there,  thus  involving  useless 
expense  and  delays,  and  in  some  cases 
that  may  easily  be  imagined,  such  re- 
moval from  the  place  of  interment  back 
to  the  place  where  the  death  occurred 
would  be  impracticable,  and  if  the  posi- 
tion taken  by  counsel  for  defendant  is 
correct,  defeating  the  ends  of  Justice, 
or  at  least  hindering  them  greatly  by 
preventing  the  holding  of  any  inquest 
at  all*  * * * On  the  whole,  it  would 
seem  to  be-in  accord  with  reason  and 
convenience  to  say  that  under  such  cir- 
cumstances as  appear  in  the  case  now 
under  consideration,  the  inquest  could 
be  lawfully  held,  as  it  was,  in  Erie 
county  (the  county  wherein  the  body  was 
buried)."  Pickett  v.  Erie  County,  19 
S.N.C.  (Pa.)  60,  3 Pa.  Co.  Ct.  23.  See 
also  Jameson  v.  Bartholonew  County,  64 
Ind.  524,  86  Ind.  154.  But  see  Rentschler 
v.  County,  1 Leg.  Rec.  (Pa.)  289,  where 
the  contrary  was  held. 

"fUnder  a statute  providing  that  the 
coroner  shall  take  inquisition  over 
dead  bodies  "found  within  the  county," 
it  has  been  held  that  a body  is  found 
within  the  county  within  the  meaning 
of  the  statute  whenever  it  is  ascertain- 
ed by  any  means  that  it  is  within  the 
county.  State  v.  Bellows,  62  Ohio  St. 

307. 

The  conclusion  reached  by  the  writer  of  this  opinion 

was: 


"We  are,  therefore,  of  the  opinion  that 
in  cases  of  assault  committed  on  a person 
outside  of  your  county  and  the  person  is 
later  brought  to  your  county  and  there  dies, 
that  under  Section  13227,  supra,  it  is  your 
duty  to  hold  an  inquest  over  this  body,  and 
that  under  said  Sections  13251  and  13252, 


5 


Honorable  John  M.  Rice 


your  county  court  would  be  the  body 
to  which  your  fee  bill  should  be  pre- 
sented for  allowance  and  payment. 

In  view  of  this  former  opinion,  and  considering  the 
authorities  cited  therein,  we  believe  that  Jurisdiction  at- 
taches to  the  coroner  of  Jasper  County  when  the  dead  body  is 
taken  within  the  confines  of  his  county  and  he  is  notified  of 
the  presence  of  the  dead  body.  Therefore,  it  would  seem  that 
the  coroner  of  Newton  County  would  have  no  jurisdiction  of  the 
ease  when  the  body  is  no  longer  to  be  found  in  Newton  County. 
Since  he  does  not  have  any  Jurisdiction  at  that  time  there 
would  be  no  way  for  him  to  order  the  body  returned  for  an  inquest. 

In  answer  to  your  other  question  we  are  unable  to  find 
any  statute  making  provision  for  any  action  against  persons  who 
remove  bodies  from  the  Jurisdiction  of  one  coroner  to  another. 
Admittedly,  the  Missouri  statutes  concerned  with  the  office  of 
coroner  are  incomplete  and  difficult  of  application.  However, 
we  must  accept  the  law  as  written  and  must  apply  the  statutes 
which  are  in  effect  at  the  present  time. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  no 
action  can  be  taken  against  persons  removing  bodies  from  the 
Jurisdiction  of  one  coroner  to  another  and  the  coroner  in  the 
county  where  the  accident  or  felony  has  been  committed  has  no 
authority  to  order  the  body  returned  for  the  purpose  of  holding 
an  inquest. 

Respectfully  submitted. 


JOHN  R.  BATf 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TffTIPg 

Attorney  General 


.mKL^W'ti^igiL  Public  hialtlif^nt^ 
'<(  . f < : 11,  1950,!  should  be' 

TAXATION  : 1950#  based  on  asset 


ted  for  the  ye ar  i&ftM  *rl0!: 
as  of  January  1,  1950.  : '|. 


Marph  22*  1950 


Honorable  Horace  f.  Robinson 
Prosecuting  Attorney 
Pulaski  County 
Wayne svl lie*  Missouri 

Dear  Mr*  Robinson* 


This  is  in  reply  to  your  request  for  on 
opinion  which  is  as  follows  1 

"An  election  Was  held  in  this  County 
on  the  11th  day  of  January*  1950*  at 
which  the  question  relating  to  main- 
tenance of  a health  center  in  this 
County*  under  Sees*  9^5^*102  et  seq. , 

R.S.  Mo.  1939#  was  submitted  and  ap- 
proved. 

"I  would  appreciate  your  opinion  as 
to  whether  the  taxing  officers  of  the 
County  can  assess  the  health  center 
tax  for  the  year  1950*  and  whether 
that  assessment  should  be  as  of  January 
1#  1950*  or  as  of  the  date  of  the  elec- 
tion. Your  consideration  and  opinion 
will  be  appreciated.” 

In  Laws  of  Missouri*  1945*  page  9&9»  the  County 
Courts  are  given  authority  to  submit  to  the  qualified 
voters  of  the  counties  the  question  as  to  whether  or 
not  there  shall  be  a bond  issue  for  a publio  health 
center.  The  petition  must  contain  a statement  as  to 
the  "amount  of  the  tax  to  be  levied  upon  the  assessed 
property  of  said  county  or  counties,  * # « #B 

In  Laws  of  Missouri*  1945#  page  970*  there  is 
a provision  for  a form  of  ballot  and  following  immediately 
thereafter  is  found  the  following  language* 

"If  a two -thirds  majority  of  the  votes 
cast  at  such  election  on  the  proposi- 
tion so  submitted*  shall  be  in  favor 
of  a .....  . mill  tax  for  suoh  bond 
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issue#  the  county  court  shall  lei 
the  tax  so  authorised*  which1  sKiu^ 

Ve'  coIXecTed  in  the  same  manner  as 
other  taxes  'are  collected  and  e reSlt- 
ed  to  ^EIS  ^HeTaTtli  Center  Fund*  and 
shall  only  be  paid  out  on  the  order 
of  the  official  health  organisation*” 

(Underscoring  ours*) 


You  will  note  that  the  underlined  portion  of 
the  statute  provides  that  the  tax  shall  be  collected 
in  the  sane  manner  as  other  taxes  are  collected*  A 
skeleton  view  of  the  procedure  for  the  methods  of  ass- 
essment* levying  and  collection  of  taxes  may  be  found 
in  a review  of  the  following  statutes: 

Laws  of  Missouri*  1945*  page  1800: 

M Section  4*  Property  liable  for 
taxes— Every  person  owning  or  hold* 
ing  real  property  or  tangible  per- 
sonal property  on  the  first  day  of 
January  including  all  such  property 
purchased  on  that  day*  shall  be 
liable  for  taxes  thereon  during  the 
same  calendar  year*” 


Laws  of  Missouri*  194-5#  page  1774-8 

•'Section  10970*  Assessment  of  real 
©state  to  commence  on  January  1*  194-6, 
and  every  year  thereafter.— Real  es- 
tate shall  be  assessed  at  the  assess- 
ment which  shall  commence  on  the  first 
day  of  January,  194-6,  and  shall  be  re- 
quired to  be  assessed  every  year  there- 
sf  ter*” 

Laws  of  Missouri*  194-5,  page  1785: 

"Section  10* 

After  receiving  the  necessary  forms 
the  assessor  or  his  deputy  or  deputies 
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shall,  except  in  the  City  of  St.  Louie, 
between  the  first  day  of  January  and 
the  first  day  of  June,  194&#  and  each 
year  thereafter,  proceed  to  make  a list 
of  all  real  and  tangible  personal  proper- 
ty in  his  county,  town  or  district,  and 
assess  the  same  at  its  true  value  in  money 
in  the  manner  following,  «-  * 

Laws  of  Missouri,  1945,  page  1779* 

"Section  Iloilo,  Taxes  to  be  assessed, 
levied,  and  collected.  The  following 
named  taxes  shall  hereafter  be  assessed, 
levied  and  collected  in  the  several 
counties  in  this  state,  and  only  in  the 
manner,  and  not  to  exceed  the  rates  pre- 

v scribed  by  the  Constitution  and  laws  of 
this  state,  viz. j The  state  tax  and 
taxes  necessary  to  pay  the  funded  or 
bonded  debt  of  the  state,  county,  town- 
ship, municipality,  road  district,  or 
school  district,  the  taxes  for  current 
. expenditures  for  counties,  townships, 
municipalities  road  district  and  school 
districts,  including  taxes  which  may  be 
levied  for  library,  hospitals,  public 
health,  recreation  grounds  and  museum 
purposes,  as  authorized  by  law." 

i - x 

Laws  of  Missouri,  194-5,  page  1780? 

"Section  IIO44..  ' Rate  of  taxation  to 
be  fixed  on  objects  of  taxation,— After 
the  assessor's  book  of  each  county,  ex- 
cept in  the  City  of  St,  Louis,  shall  be 
corrected  and  adjusted  according  to  law, 
but  not  later  than  September  1,  of  each 
year,  the  county  court  shall  ascertain 
the  sum  necessary  to  be  raised  for  county 
purposes,  and  fix  the  rate  of  taxes  on 
the  several  subjects  of  taxation  so  as  to 
raise  the  required  sum,  and  the  same  to 
be  entered  in  proper  columns  in  the  tax 
book," 
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Laws  of  Missouri*  194-5#  page  1958* 

"Section  llGif 8 • Siiall  extend  tax  book.— 

The  assessor* s book  shall  be  corrected 
and  adjusted  not  later  than  September  1 
of  each  year*  The  clerk  of  the  county 
court  in  each  county*  upon  receipt  of  the 
certificated  of  the  rates  levied  by  the 
county  court*  school  districts  and  other 
political  subdivisions  authorised  by  law 
to  make  levies  or  required  by  law  to  cer- 
tify levies  to  the  county  court*  or  olerk 
of  the  county  court*  shall  then  extend 
the  taxes  ih  the  assessor*#  book*  in  proper 
columns  prepared  for  such  extensions*  ac- 
cording to  the  rates  levied|  and  shall  on 
or  before  the  31st  day  of  October  of  each 
year  deliver  the  tax  book  with  the  rates 
extended  therein  to  the  collector*  The 
assessor*#  book*  with  the  taxes  so  ex- 
tended therein*  shall  be  authenticated  by 
the  seal  of  the  Court  as  the  Tax  book  for 
the  use  of  the  Collector!  and  when  the 
assessor*#  book  Is  in  two  or  more  volumes, 
such  extension  shall  be  made  in  all  such 
volumes*  and  each  volume  shall  be  auth- 
enticated by  the  clerk  with  the  seal  of 
the  court*  And  upon  a failure  to  make 
out  such  extension  of  taxes  in  the  assessor's 
book  or  books*  as  the  case  may  be*  and 
deliver  same  to  the  collector  not  later  than 
October  31*  the  county  court  shall  deduct 
twenty  per  centum  from  the  amount  of  fees 
which  may  be  due  the  clerk  for  making  such 
©xfcmsion*  and  such  assessor*#  book*  with 
the  taxes  so  extended  therein*  shall  be 
called  the  *Tax  Book.*" 

Section  11079*  H.S..  Mo.  1939* 

"It  shall  be  the  duty  of  the  oollectors  of 
revenue  of  the  several  counties  of  tbs  state, 
immediately  after  the  receipt  ox"  the  tax 
books  of  their  respective  counties,  to  give 
not  less  than  twenty  days*  notice  of  the 
time  and  place  at  which  they  will  meet  tbs 
taxpayers  of  their  respective  counties,  and 
collect  and  receive  their  taxes j # 


V 
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Prom  the  above  it  la  seen  that  the  assessment 
la  made  beginning  on  January  1*  1950*  even  though  the 
determination  of  the  tax  rate  and  the  levy  of  the  tax 
is  not  made  until  a much  Inter  date*  The  rate*  of 
course*  is  dependent  upon  the  assessed  valuation  of 
the  property  located  in  the  county*  The  law  providing 
for  the  estabiishmeht  of  public  health  centers*  and  mak- 
ing provision  for  the  issuance  of  bonds  and  taxes  to 
retire  said  bonds*  was  in  full  force  and  effect  as  of 
January  1*  1950*  When  the  voters  voiced  their  approval 
of  the  establishment  of  a health  center  it  then  became 
the  duty  of  the  county  court  to  levy  the  taxes  so  auth- 
orised* and  collect  them  in  the  same  manner  as  other 
taxes  are  collected*  There  is  no  provision  made  for 
deferring  the  collection  of  such  taxes  and*  since  there 
is  a positive  provision  that  the  taxes  shall  be  collect- 
ed in  the  same  manner  as  other  taxes  are  collected*  we 
believe  it  clear  that  the  taxes  should  be  collected  for 
the  year  1950*  In  this  view  we  are  fortified  by  Certain 
.judicial  decisions  from  other  Jurisdictions*  In  the  case 
of  People  vs.  Goldfogle*  205  H.Y*S.  870*  the  Court  was 
considering  a similar  question  as  to  whether  or  nob  a 
statute  passed  in  1923*  authorizing  the  collection  of 
the  tax  should  be  applied  to  the  year  1923.  In  dispos- 
ing of  the  contrary  contention  the  Court  said  at  l*o* 

876, 

’’Relators  claim  that  the  statute  does 
not  apply  to  the  year  19 23*  It  pro- 
vided a penalty  for  failure  to  file  a 
statement  hy  June  1st.  It  became  a law 
on  June  1st*  The  requirement  that  re- 
ports be  filed  on  June  1st  was  for  the 
assistance  of  the  tax  commissioners*  It 
was  not  essential  to  the  preservation  of 
due  process  of  law*,  The  delay  in  enact- 
ment of  the  law  might  constitute  a defense 
to  an  action  for  the  penalty*  It  cannot 
postpone  operation  of  the  whole  act  In 
the  faob  of  the  enacting  clause  which  pro- 
vided that  it  should  take  effect  Immediately. 
The  statute  is  part  of  the  general  Tax  Law. 

It  provided  that  assessment  rolls  were  to 
be  made-up  as  of  August  1st.  The  third 
Tuesday  of  August  was  made  the  grievance  day. 
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Abundant  opportunity  was  thus  afforded 
to  the  relators  to  assert  their  rights 
after  the  statute  became  effective* 

That  the  taxable  status  was  fixed  as  at  a 
time  antedating  the  date  on  which  the  law 
became  effective  does  not  indicate  intent 
to  postpone  the  operation  of  the  law*  As 
Mr*  Justice  Field  said  in  Locke  v«  Hew 
Orleans*  k Wall.  172*  173  (18  L«  Ed.  33&) * 

0 * in  the  first  place*  the  act  was  not  sub- 
ject to  the  imputation  of  being  retro- 
spective. It  did  not  operate  upon  the  past* 

> or  deprive  the  party  of  any  vested  rights. 

It  simply  authorised  the  imposition  of  a 
tax  according  to  a previous  assessment.  *’* 

In  the  case  of  Horfolk  & W.R.  Go.  vs.  Supervisors 
of  Smyth  County*  12  S.S.  1009*  the  Supreme  Court  of  Appeals 
of  Virginia  considered  the  application  of  a taxing  statute 
in  the  same  year  that  it  was  passed*  At  l.e.  1012  the  Court 
said; 

"But  it  is  contended  that  the  right  to  levy 
tills  tax  was  not  acquired  uhtil  the  year  1881. 
There  is  no  solid  ground  upon  which  this  con- 
tention can  rest.  The  act  of  March  13*  1877* 
prescribing  the  manner  of  assessing  railroad 
property  for  state  purposes*  was  in  no  way  af- 
fected by  the  subsequent  act  of  February  27* 
i860*  conferring  authority  upon  the  board 
of  supervisors  of  a county  to  levy  a tax  for 
county  and  school  purposes  upon  the  real  es- 
tate of  any  railroad  company  within  such 
county.  We  are  bound  to  presume*  in  the  ab- 
sence of  anything  to  the  contrary*  that  the 
board  of  public  works  regularly  made  the  an- 
nual assessments  of  all  railroad  property 
required  of  it  by  said  act  of  March  13*  1877* 
Including  that  for  the  year  i860.  This  being 
so*  on  tio©  passage  of  the  act  of  February  27* 
I8‘o0*  It  became  the  duty  of  the  board  of  super- 
visors to  make  the  levy  in  question*  and  not 
to  have  done  so  would  haVe  been  a serious 
dereliction  of  duty*  prejudicial  to  the  rights 
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of  other  taxpayers*  who  ware  entitled  to 
a JBS2  rata  assessment  and  levy  upon  the 
real'"' escape  of  thb  railroad  company*  The 
contention  that  the  right  to  make  the  lory 
did  not  accrue  until  1881  is  opposed  to  both 
the  letter  and  spirit  of  the  constitutional 
and  statutory  provisions  above  referred  to* 

The  bG^ard 'Of  supervisors  had  the  right  to 
make  the  levy*  even  though  the  county  levy 
had  previously  been  made  andcomploted  as 
to  other  subjects  of  taxation*  See  Railroad 
Co*  v*  Koonts*  77  Va*  6981  Shenandoah  Val*  R. 

Co*  v.  Supervisors  of  Clark  Co**  78  Va.  2691 
and  the  very  late  case  of  County  of  Prince 
George  v*  Railroad  Co.*  ante*  607*  These 
cases*  in  every  essential  particular*  rule 
the  case  in  hand*” 

In  the  Case  of  Samuel  hocke  vs.  The  City  of  Kew 
Orleans , 71  U*S*  17-2*  18  &*  Ed*  334-*  the  dupi*ome  Court  of 
the  Onited  State  a considered  a similar  question  of  law 
as  the  one  now  before  us*  and  concluded  at  l*c.  33J>t 

’’Th®  legislature  of  I^ulsiana  In  1850  passed 
an  act  authorizing  each  of  the  municipalities 
of  the  city  of  Hew  Orleans  to  levy  a tax  on 
capital  within  its  limits  on  the  asses ament 
rolls  of  I84.8  and  184-9*  not  to  exceed  the 
amounts  Imposed  by  existing  ordinances*  The 
present  action  was  instituted  to  recover,  in 
part*  the  amount  of  the  tax  levied  under  this 
act  upon  capital  owned  and  employed  by  the 
defendant  in  one  of  the  municipalities*  As 
a defense  the  defendant*  smoiig  other  things* 
alleged  the  unc oust! tutionality  of  t lie  act  of 
the  legislature  author  I zinig  the  tax.  The 
district  court*  in  which  the  action  was  brought, 
gave  judgment  for  the  city,  and  the  supreme 
court  of  the  state  affirmed  the  Judgment* 

’’The  lone ons ti tu ti onali try  of  the  act  was  as- 
serted from  Its  supposed  retroactive  opera- 
tion* upon  the  notion  that  the  prohibition 
of  the  Federal  Constitution  upon  the  states* 
to  pass  an  ex  post  facto  law**  extended  to  all 
retrospective  law's. 


Honorable  Horaoe  T.  Robinson 


"There  was  nothing  in  the  position  tahen 
which  entitled  it  to  consideration.  In 
the  first  place,  the  act  was  not  subject 
to  the  imputation  of  being  retrospective. 

It  -'did  not  operate' upon  the  past,  or  de- 
prive the  party  of  any  vested  rights.  St 
simply  authorised  the  imposition  of  a tax 
according  to  a previous  assessment.  * * 

Sou  ash  further  whether  the  assessment  should  be  as 
Of  January  1,  1950  or  as  of  the  date  of  the  election. 

We  call  your  attention  to  Section  10970  which  is  set  out 
at  page  f of  this  Opinion  which  provides  that  real  estate 
assessments  shall  commence  on  the  1st  day  of  Janu&iy.  Since 
this  is  the  assessment  provided  by  law  for  taxes  In  the 
year  1950,  therefore,7  it  must  be  used  in  determining  the 
tax  due  for  this  year. 


C0KQLU3IQH 

Therefore,  it  is  the  opinion  of  this  department 
that  the  health  center  tax  approved  by  the  people  on  the 
11th  day  of  January,  I950,  should  be  levied  and  collected 
in  the  same  manner  as  other  taxes  are  collected  in  the  year 
I95O » and  the  assessment  should  be  aa  of  the  1st  day  of 
January,  1950. 

. v- 

• ...  *' 
t ■ . * 

Respectfully  subraltted, 


. JOHN  R.  BATY 

\ , Assistant  Attorney  General 

APPROVED*. 


GUanDlAN : 
WAnDS : 


Guardian  not  authorized  to  invest  minor  ward’s 
funds  in  life  insurance. 


1*1 r.  Curl  F.  Sapp, 
Attorney  at  Law, 
Columbia,  kissouri. 

Dear  kr.  Sapp: 


April  19,  1950. 
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We  have  your  recent  request  for  an  opinion  from  this 
office.  Your  letter  of  request  is  in  part  as  follows: 

"Judge  ..illiam  J.  hidgeway,  Probtte  Judge 
of  Bo  ne  County,  has  received  a petition 
from  the  public  administrator,  asking 
that  the  admin  ist  rat  ox*  be  allowed  to  pur- 
chase a policy  of  o± dinary  life  insur- 
ance on  the  life  of  a ward  for  whom  he  is 
guardian  and  curator.  The  life  insurance 
is  to  be  payable  to  the  estate  of  said 
ward . 


"Will  you  please  give  me  an  opinion  as  to 
wnether  the  investment  of  the  funds  of  a 
minor,  by  his  guardian  and  curator,  in  or- 
dinary life  insurance  is  a legally  accept- 
able investment?" 


The  Cupreine  Court  of  this  state  in  the  case  of  in  re 
Farmers'  exchange  Lank  of  Gallatin,  Mo*  37  S*W.  (2d)  936  ruled 
as  follows,  l.c.  941: 

"in  approaching  tnis  question,  we  rnu.t 
keep  in  mind  that  the  plaintiff  in  this 
action  is  not  dealing  with  her  own  property, 
but  she  stands  before  the  court  in  a repre- 
sentative capacity  of  guardian  and  curator 
for  minor  children.  In  this  capacity  plain- 
tiff has  certain  duties  to  perform,  by  vir- 
tue of  the  mandate  of  the  Missouri  statute. 
Failing  in  these  duties,  a guardian  is  sub- 
ject to  removal  by  the  probate  court.  Sec- 
tion 418,  Kev.  ot.  Mo.  1929  (also  1939)  pro- 
vides in  part,  as  follows:  'Guardians  and 
curators  shall,  unless  the  money  be  invested 
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in  improving  the  r al  estate  of  the  wards 
as  hereinafter  provided,  loan  the  money 
of  their  *ards  at  the  highest  legal  rate 
of  interest  that  can  be  obtained,  on  prime 
real  estate  security,  or  invest  it  in  bonds 
of  the  United  otates,  or  of  the  state  of 
Missouri,  or  of  the  federal  farm  loan  bank 
except  ..here  the  estate  is  less  than  three 
hundred  dollars,  in  which  case  good  personal 
security  may  be  taken,  ana  shall  account  for 
all  such  interest  received,  which  shall  be 
charged  in  their  annual  settlement.  - * 1 

"It  was  therefore  the  duty  of  plaintiff  to  in- 
vest the  funds  in  question  in  the  manner  pro- 
vided by  the  section  of  the  statute  quoted. 

"section  4lo,  aoove  quoted,  speaks  in  no  un- 
certain terms  with  reference  to  the  manner 
in  which  the  fui  ds  in  the  hands  of  a guardian 
and  curator  must  be  invested.  If  funds  are 
otherwise  invested,  except  as  provided  by 
statute,  it  is  unlawful,  i.ven  the  probate 
court  caunot  legally  authorize  the  investment 
of  such  funds,  except  as  prescribed.  * * * " 

(words  in  parenthesis  ours) 

similarly,  in  hound  Frairie  Bank  of  Fillmore  v.  Downey  64 
...  (2d)  7ol,  the  itansas  dity  dourt  of  appeals  stated  as  follows, 
l.c.  704: 


"Indeed,  there  is  no  authority  found  in  the 
statute  for  the  investment  of  a ward's  m ney 
in  a bank  certificate  of  deposit,  run  ing  for 
a period  of  twelve  months,  as  in  this  case, 
unless  upon  the  theory  that  It  Is  a loan;  and, 
il  a loan,  the  proper  security  should  have  been 
exacted.  In  whatever  light  viewed,  it  is  not 
the  ordinary  anu  usual  deposit;  but,  in  the 
light  of  the  statute  quoted,  it  Is  an  unauthor- 
ized and  unlawful  investment  of  the  money  of 
the  ward  and  amounts  to  a misappropriation  of 
the  same.  By  the  statute,  the  guardian  and 
curator  is  directed  to  lend  the  money  or  in- 
vest it  in  a certain  type  of  bonds,  if  not 
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U8tid  in  the  improvement  of  the  ward* a real 
estate.  If  the  ward's  funds  are  otherwise 
invested  than  as  provided  by  statute,  it  is 
unlawful.  * 1 " 

Wore  specifically,  in  39  U.  J.  5,  139#  141,  we  find  the 
following: 

"While  a guardian  is  generally  authorized 
to  make  any  investment  which,  in  his  best 
judgment,  arrived  at  in  good  faith  and 
after  the  exercise  of  due  diligence,  will 
secure  the  principal  and  yield  a reasonable 
income  therefrom,  if  the  character  of  in- 
vestments which  are  permissiole  is  prescribed 
by  statute  or  const itutiunal  provision,  he 
may  lawfully  invest  only  in  such  securities 
as  the  la*  prescribes,  (biting  Mo.  cases) 

***•»£**$***#** 

"as  a general  rule,  the  guardian  should  not 
invest  the  ward's  property  in  trade  or  specu- 
lation, or  in  obligations  in  which  the  guard- 
ian has  an  individual  interest,  where  the 
statute  does  not  authorize  such  an  investment. 
the'  , .uurdian  may  not  purchase  stocks  and  bonds 
of  private  corporations  or  policies  of1  insur- 
ance on  the  life  oH  the  w.  rc.  ■ 

(Underscoring  ours) 

The  above  citations  make  it  clear  beyond  question  that  or- 
dinary life  unsurance  would  be  improper  and  unlawful  as  an  in- 
vestment of  the  funds  of  a minor  ward. 

There  exists,  however-,  a possible  justif  io’&tion  for  the 
purchase  of  ordinary  life  inturance  on  the  life  of  a minor  ward, 
ihat  possibility  aiises  under  toe  provisions  of  section  402  R#S« 
Mo.  1939  as  follows: 

'The  probate  court  shall  order  toe  proper 
education,  support  ana  maintenance  of 
minors,  according  to  their  means,  and  for 
such  purposes  may,  from  time  to  time,  make 
the  necessary  appropriations  of  the  money  or 
the  pei  serial  estate  or  income  of  such  minor 
not  otherwise  provided  to  be  used;  and  when 
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the  money,  income  or  personal  estate  of 
such  minor  shall  be  insufficient  or  not 
applicable  to  such  objects,  purpose  or 
purposes,  the  court  may  order  the  lease 
or  sale  of  the  real  estate  of  such  minor, 
or  so  much  the..  > of  as  may  be  requisite, 
or  that  said  real  estate  be  mortgaged,  to 
raise  the  funds  necessary  to  maintain, 
support  and  educate  such  minor  or  to  raise 
the  funds  necessary  to  pay  off  any  pre- 
existing debts,  for  which  the  estate  of 
such  minor  is  legally  liable." 

i>e  are  unable  to  find  any  tlisaouri  cases  wherein  the  courts 
have  applied  soli  Section  402  to  test  the  purchase  of  insurance 
as  "maintenance  and  support,"  but  the  following  case  from  hew 
York,  which  has  substantially  similar  statutes,  seems  directly 
in  point.  In  re  Vanderbilt's  estate,  223  M.X.b,  314,  the  court 
held  as  follows,  l.c.  316: 

"The  application  is  denied  as  a matter  of 
law,  and  not  of  discretion,  i hold  that  the 
statutes  of  this  state  do  not  permit  the  in- 
vestment of  infant's  funds  in  policies  of 
life  insurance.  In  substance  and  in  effect, 
tne  issuance  of  tnese  policies  and  the  pay- 
ment of  the  premiums  would  amount  to  an  in- 
vestment of  the  infant's  funds.  Under  our 
statutes  a guardian  may  invest  the  funds  of 
an  infant's  estate  only  in  first  mortgages 
on  real  estate,  with  certain  limitations, 
and  in  bonds  which  are  legal  investments 
for  savings  brnks.  Domestic  halations  Law, 
oec.  #5;  Deceddnt  estate  ^aw,  oec.  ill,  as 
amended  by  Laws  1926,  c.  307;  Banking  laws,  Sec. 

239.  There  is  no  statutory  authority  for  the 
guardian  to  invest,  or  the  surrogate  to  coun- 
tenance the  investment  of  the  funds  of  the 
ward  in  plicies  of  life  insurance. 

"1  hold  further  that  section  194  of  the  burro- 
gate's  Court  Act  (haws  1920,  c.  928)  does  not 
permit  under  the  guise  of  an  application  for 
the  support  of  a ward,  an  allowance  for  the 
payment  of  insurance  premiums.  The  word 
'support'  comprehends  'anything  requisite  to 
the  housing,  feeding,  clothing,  health,  proper 
recreation,  vacation,  traveling  expense,'  or 
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other  proper  cognate  purposes  included 
within  the  scope  of  the  word.  Jessup- 
Aedfield,  ourr.  16th  Ed. ) 1494." 

Ahe  Van  ieroilt  case,  supra,  was  commented  upon  and 
approved  in  the  more  recent  case  of  Ro  ney  v.  ..iener  263  N.X.S. 

222. 

although  the  Vanderbilt  case  is  not  controlling  here,  we 
find  it  persuasive,  because  the  views  therein  expressed  are, 
in  our  opinion,  entirely  consistent  with  what  we  understand  to 
be  the  plain  and  common  meaning  of  "maintenance  and  support." 
Certainly  it  would  be  a gro83  sophistry  to  deny  guardians  the 
authority  to  invest  their  wirds*  funds  in  ordinary  life  insur- 
ance, only  to  permit  them  to  evade  that  rule  by  allowing  them 
to  apply  the  income,  from  the  authorized  investments,  to  the  pur- 
chase of  life  insurance  under  the  guise  of  "maintenance  and  support." 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  a guard- 
ian or  curator  can  not  invest  the  funds  of  a minor  ward  in  or- 
dinary life  insurance;  nor  c n he  apply  the  income  from  author- 
ized investments  to  the  purchase  of  said  insurance. 


Respectfully  submitted, 


H.  JAOKoON  DANIEL, 

Assistant  Attorney  General. 

APPROVED : 


Attorney 


HJD  :cg 


CENSUS: 
CIRCUIT  COURT 
REPORTERS : 


For  the  purpose  of  determining  the  salary  of  a 
circuit  court  reporter,  the  1950  decennial  cen- 
sus of  the  United  States  becomes  official  on  the 
date  the  announcement  of  the  population  of  the  area 
comprising  a judicial  circuit  is  made  by  the  Dist- 
rict Supervisor  of  the  census  within  the  area  which 
comprises  the  judicial  circuit. 


November  2,  1950. 


Honorable  Carl  F.  Sapp, 
Prosecuting  Attorney 
Boone  County, 

Columbia,  Missouri. 

Dear  Sir* 


This  will  acknowledge  receipt  of  your  recent  request  for 
an  official  opinion  from  this  office.  You  thus  state  your  re- 
quest: 


/ r- 


"The  question  has  arisen  as  to  whether  the  Cir- 
cuit Court  Reporter  of  this  county  is  entitled 
to  a salary  increase.  Seotion  133^1  of  the  Re- 
vised Statutes  of  Missouri,  as  amended  in  191+6, 
provides  that  the  salary  for  Circuit  Court  Re- 
porters shall  be  $3*500*00  per  year  in  circuits 
of  over  60,000  population.  The  1950  census  fig- 
ures, as  announced  in  May,  1950.  show  that  the 
population  of  Boone  County  is  1+8,171*  and  Callaway 
County,  23,171*  or  a total  of  71*31+2  for  the  3l+th 
Judicial  circuit. 


« # # 

"Section  1.10  of  Senate  Bill  1001  provides  that 
salary  increases  for  county  officers,  deputies 
and  assistants  shall  begin  January  1,  1951*  How- 
ever, it  is  the  contention  of  the  court  reporter, 
and  I am  of  the  same  opinion,  that  this  section 
does  not  include  the  court  reporter  for  his  is 
not  an  officer,  nor  is  he  a deputy,  nor  is  he  an 
assistant. 

"in  the  case  of  State  ex  rel.  Scobee  v.  Meriwether, 
355  Mo.  1217,  200  |,«(  2d.  3l+$,  the  Court  held  that 
the  court  reporter  is  not  a publio  officer  but  an 
employee,  and,  therefore,  was  entitled  to  an  imme- 
diate Increase  in  salary  under  House  Bill  No.  293 
of  the  63rd  General  Assembly  on  the  effective  date 
of  that  law. 


t 
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"Your  office  Is  earnestly  requested  to  give  me 
an  opinion  on  this  matter  for  the  purpose  of 
getting  the  court  reporter  his  raise  in  salary 
from  $3,100.00  to  $3#500.00,  effective  as  of  June 
1,  1950." 

Prior  to  the  enactment  of  Senate  Revision  Bill  No.  1001, 
of  the  65th  Oeneral  Assembly,  there  was  no  statutory  provision, 
either  federal  or  state,  which  designated  the  time  when  the  result 
of  a federal  decennial  census  became  official.  The  65th  General 
Assembly  declared  the  population  of  any  political  subdivision  of 
the  state  for  the  purpose  of  representation  or  other  matters  ln- 
oluding  the  ascertainment  of  the  salary  of  any  county  officer  for 
any  year  shall  be  determined  on  the  basis  of  the  last  previous  de- 
cennial census  of  the  United  States,  and  fixed  the  effective  date 
of  the  1950  decennial  census  of  the  United  States  on  January  1, 

1951*  And  the  effective  date  of  each  succeeding  decennial  census 
of  the  United  States  on  January  1,  of  each  tenth  year  after  1951. 
Senate  Revision  Bill  No.  1001,  of  the  65th  General  Assembly,  Sec- 
tion 1.10  reads  as  follows: 

"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of representa- 
tlon  or  oth4r  matters  Including  the  ascertain- 
ment of  the  salary  of  any  county  offloer  for 
any  year  or  for  the  mount  of  fees  he  may  retain 
or  the  amount  he  shall  be  allowed  to  pay  for  dep-  * 
uties  and  assistants  shall  be  determined  on  the 
basis  of  the  last  previous  decennial  oensus  of  the 
United  States.  For  the  purposes  of  this  section 
the  effective  date  of  the  1950  decennial  census  of 
the  United  States  shall  be  January  1,  1951#  And  the 
effective  date  of  each  succeeding  decennial  census 
of  the  United  States  shA  1 be  on  January  1,  of  each 
tenth  year  after  1951." 

Inasmuch  as  this  section  applies  only  to  political  subdivi- 
sions and  a Judicial  circuit  Is  not  a political  subdivision  this 
section  can  have  no  application  to  fixing  the  effective  date  of  the 
1950  decennial  census  for  the  purpose  of  determining  the  population 
In  a Judicial  circuit  for  ascertaining  the  salary  of  a circuit  court 
reporter. 

Laws  of  Missouri,  19h$»  page  7^1  (Mo.  R.S.A.  Sec.  133^1)  pro- 
vides In  part: 

"Court  Reporter  shall  receive  salary  as  follows: 

In  Judicial  circuits  which  now  have  and  such  as 
may  hereafter  have  a population  of  sixty  thousand 
or  more,  an  annual  salary  of  three  thousand  five 
hundred  dollars  * * *." 
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We  find  the  salaries  of  circuit  court  reporters  are  based 
on  the  population  of  the  circuit  In  which  they  are  employed.  The 
federal  decennial  census  is  the  basis  for  determining  the  popula- 
tion of  the  area  composing  each  circuit.  Also,  we  find  from  review- 
ing the  case  of  State  ex  rel.  Soobee  v.  Meriwether,  355  Mo.  1212, 

200  3.W.  (2d)  3^0,  the  court  declared  a court  reporter  is  not  a 
public  officer.  The  court  saldt  "When  the  various  elements  of  a 
public  offloe  and  the  characteristics  of  a publlo  officer  are  con- 
sidered In  connection  with  our  statutes  dealing  with  an  official 
oourt  reporter,  he  la  not  a publlo  officer  but  an  employee,  and 
therefore  relatrlx  Ts  entitled  to  the  Increase  Tn  salary  under  House 
Bill  No.  293  of  the  63rd  General  Assembly  on  the  effective  date  of 
that  law." 

Since  the  salary  of  the  circuit  court  reporter  is  determined 
by  the  population  of  the  Judicial  circuit  and  the  population  Is  de- 
termined by  the  last  census  of  the  United  States  your  question  must 
be  answered  by  determining  when  the  census  of  1950  becomes  "official" 
or  effective  In  relation  to  your  question.  We  recognise  Senate  Re- 
vision Bill  No.  1001,  quoted  supra,  does  not  apply  to  fixing  the  ef- 
fective date  of  the  1950  decennial  census  in  <?  judicial  circuit  and 
we  find  no  other  statute  fixing  the  effective  date  of  the  1950  feder- 
al census  for  the  purpose  of  fixing  salaries  of  circuit  court  re- 
porters . 

In  the  case  of  Dunne  vs.  Kansas  City  Cable  Railway  Co.,  131  Mo. 
1,  the  oourt  said.  In  part: 

"The  census  Is  taken  by  the  United  States 
regularly  every  ten  years.  All  the  means  are 
provided  for  having  an  enumeration  of  all  coun- 
ties, cities,  and  other  subdivisions  of  the 
state  taken  accurately.  More  reliable  evidence 
of  the  population  of  counties  and  cities  could 
not  be  provided  under  existing  laws  than  that 
afforded  by  the  United  States  census. 

. e « « « 

"We  can  see  no  objection  to  a classification 
baaed  upon  census  returns . Indeed  the  United 
States  census  is  made  the  basis  for  state  legis- 
lation, since  the  repeal  of  the  law  providing 
for  taking  a state  census.  Section  967  declares: 

•All  representation  or  other  matters  heretofore  or 
now  based  on  the  state  census  shall  be  based  on 
the  United  States  census  of  this  state.*  No  rea- 
son can  be  seen  why  classification  of  counties  and 
cities  for  legitimate  legislation  might  not  properly 
be  based  upon  the  same  evidence.  The  courts  take 
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Judicial  notice  of  the  facta  appearing  from  the 
census  returns.  State  ex  rel.  v.  Herrmann,  supra.” 

We  would  now  o411  your  attention  to  the  case  of  Varble  vs. 
Whltecotton,  190  S.W.  2d.  2 14I4.,  In  which  case  the  court  said  In 
part: 


"There  Is  no  statutory  provlsl  on,  either  Federal 
or  State,  which  sets  the  time  when  the  result  of 
a census  shall  become  offiolal.  In  such  a situa- 
tion the  general  rule  Is  that  a census  become  of- 
ficial as  of  the  date  of  Its  official  publication. 
l4  C.J.S.  Census,  Section  6.  This  court  has  always 
taken  judicial  notice  of  'the  official  records  of 
the  census*  and  we  find  no  case  where  the  fact  of 
population  has  been  proved  by  other  means.  State 
ex  rel.  Harris  ▼.  Herrmann,  75  Mo.  3^0}  State  ex  rel. 
Martin  v.  Wofford,  131  Ho.  6l,  25  S.W.  85lj  State  ex 
Inf.  Crow  v.  Evans,  166  Ho.  347,  66  S.W,  355*  In 
State  ex  rel.  Major  v.  Ryan,  232  Ho.  77*  133  S.W.  8, 
a quo  warranto  to  remove  the  Jury  commissioners  of 
St.  Joseph  because  the  population  fell  below  the  ap- 
plicable limit,  the  national  census  of  1910  »as  of- 
ficially promulgated*  was  the  basis  of  the  decision. 

And  In  Jerabek  v.  City  of  St.  Joseph,  159  Mo.  App. 

505,  l4l  S.W.  lj.56,  which  considered  a motion  to  quash 
a panel  selected  by  the  above  Jury  commissioners,  the 
court  of  appeals  In  sustaining  the  motion  pointed  out 
the  jury  had  been  selected  after  *the  federal  census 
of  1910  was  officially  announced .*  To  the  same  effect 
see  Childers  v.  Duvall,  69  Ark.  336,  63  S.W.  802;  Hol- 
comb v.  Spikes  Tex.  Civ.  App.  232  S.W.  891|  Lewis  v. 
Lackawanna  County,  17  Pa.  Super,  25)  Id.,  200  Pa.  590, 
50  A.  162.  There  are  contrary  rulings  mainly  in  cases 
where  the  fact  of  population  rather  than  Its  deter- 
mination by  the  census  controls.  See  Underwood  v. 
Hickman,  102  Tenn.  689,  39  S.W.  2d.  1034;  State  ex  rel. 
Jordan  v.  Dehart,  15  Wash.  2d  551*  131  P*  2d.  156j  City 
of  Twin  Palls  ex  rel.  Cannon  v.  Koehler,  63  Idaho  562, 
123  P.  2d  715;  Forde  v.  Owens,  160  S.C.  168,  158  S.E. 

147. 

"The  Application  of  the  statute  we  are  considering  is 
governed  by  the  official  records  of  the  census.  The 
statute  Itself  denotes  this.  According  to  Its  terms 
the  mere  fact  of  the  population  In  and  of  Itself  does 
not  determine  the  statute's  relevanoy.  The  determining 
factor  is  enumerated  laccording  to  the  last  preceding 
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national  census . • Thus  the  operation  of  the  stat- 
ute is  based  on  the  record  of  the  census.  The 
record  of  the  census  furnishes  evidence  under  which 
the  statute  shall  be  operative.  Dunne  v.  Kansas  City 
Cable  R,  Co.,  13L  Uo.  1,  32  S.W.  6I4JL.  This  appears 
to  us  to  be  an  added  reason  why  the  application  of 
the  statute  to  Jackson  County  could  not  change  at 
least  until  the  offioial  record  of  the  ’last  pre- 
ceding census*  was  promulgated  disclosing  Jackson 
County  had  a population  which  was  without  the  limits 
set  by  the  statute ••  Even  thereafter  a de  facto  Jury 
might  properly  function  under  certain  circumstances 
but  we  need  not  determine  such  a question  in  this  case.” 

We  would  next  direct  your  attention  to  the  case  of  Garrett  v. 
Anderson,  l)ji+  S.W.  2d  971*  a Texas  case,  in  which  an  opinion  was 
rendered  November  27,  191+0,  in  which  the  court  stated: 

"This  action  was  brought  by  W.  R.  Garrett  and 
others,  all  of  them  being  official  court  re- 
porters of  the  District  Courts  and  County  Courts 
at  Law  of  Bexar  County,  against  Honorable  Charles 
W.  Anderson,  County  Judge,  and  the  County  Commis- 
sioners and  County  Auditor  of  said  County.  The 
object  of  the  suit  is  to  force  the  County  offi- 
cials, by  mandamus  or  injunction,  to  oontlnue,  as 
theretofore,  to  pay  the  plaintiffs  annual  salaries 
of  $3,600  each,  as  prescribed  by  statute  for  court 
reporters  in  counties  having  a population  of  more 
than  290,000  and  less  than  325*000,  ’according  to 
the  last  preceding  or  any  future  federal  census.* 

"The  suit  was  provoked  by  an  order  of  the  Commis- 
sioners ' Court  which  had  the  effect  of  reducing  the 
appellants’  annual  salaries  from  $3*600  to  $3*000 
per  year,  on  the  assumption  that  the  population  of 
the  County  was  337*557  according  to  the  ’last  pre- 
ceding* (191+0)  federal  census,  whereby  the  County 
was  taken  out  of  the  290,000  - 325*000  population 
bracket,  as  ascertained  by  the  census  of  1930. 

"Garrett  and  his  associates  have  appealed  from  an 
order  of  the  District  Court  denying  mandamus  and 
injunction. 

"The  appeal  turns  on  the  question  of  whether  the 
population  of  Bexar  County,  as  ascertained  by  the 
sixteenth  decennial  federal  census,  taken  in  191+0, 
had  been  officially  determined  and  promulgated  so 
as  to  give  it  the  status  of  the  ’last  preceding 
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federal  census*  within  the  contemplation  of  toe 
statutes  prescribing  the  salaries  of  official 
court  reporters  In  the  several  classes  of  coun- 
ties in  this  state. 

"Appellants  stand,  in  their  suit,  upon  the  provision 
of  Article  2326e,  Vernon’s  Civ.  Stats.,  as  follows: 
»Sec.  2.  That  the  official  shorthand  reporter  of 
each  District  Court,  Criminal  District  Court,  and 
County  Court-at-law  In  each  county  In  the  State  of 
Texas  having  a population  of  more  than  two  hundred 
and  ninety  thousand  (290,000)  and  less  than  three 
hundred  and  twenty-five  thousand  (325# 000)  Inhabi- 
tants, according  to  the  last  preceding  or  any  fu- 
ture Federal  Census,  shall  receive  a salary  of 
Thirty  six  hundred  dollars  ($3600)  per  annum*  * * *.* 

As  amended  Acts  1939,  l|6th  Leg.  Spec.  L.  p.  623,  Sec.l. 

"The  federal  statutes  provide  no  formula  or  procedure 
for  the  promulgation  of  reports  of  the  population  as- 
certained by  the  taking  of  any  census.  The  nearest 
approach  to  such  procedure  Is  found  In  13  U.S.C.A. 

Secs.  If  and  213,  in  which  it  Is  provided  that,  »The 
Director  of  toe  Census  is  authorized  and  directed  to 
have  printed,  published,  and  distributed,  from  time 
to  time,  bulletins  and  reports  of  the  preliminary 
and  other  results  of  the  various  investigations 
authorized  by  law;  * ».*  (Section  if.)  ‘The  Director 
of  the  Census  Is  hereby  authorized  « & * to  have 
printed  by  the  Public  Printer,  In  such  editions  as 
the  director  may  deem  necessary,  preliminary  and 
other  census  bulletins,  « «•  # and  to  publish  and 
distribute  said  bulletins  and  reports.*  (Section  213.) 

"The  record  in  this  case  does  not  embrace  any  report 
or  statement  purporting  to  emanate  directly  from  the 
•Director  of  toe  Census,*  but  the  Hon.  Ben  S.  Morris, 
duly  accredited  supervisor  of  the  census  for  the  Twen- 
tieth District,  consisting  of  Bexar  County,  issued 
and  delivered  to  the  County  Judge  toe  following  pre- 
liminary report  of  the  census  for  said  County. 

"•Prom  P llif  (19if0  and  1930) 

"•Department  of  Commerce 
"•Bureau  of  the  Census 

"•Sixteenth  Census  of  the  United  States 
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"•Office  of  Supervisor  of  Census 
"•821  Frost  Bank  Building 
"•San  Antonio,  Texas, 

"'June  25,  19^0 
"•Release  for  Immediate  Use 
"'Sixteenth  Census-Preliminary  Announcement  of 
Population 

(Subjeot  to  Correction) 

"•The  population  of  County  of  Bexar,  State  of 
Texas,  as  shown  by  a preliminary  count  of  the 
returns  of  the  Sixteenth  Census,  taken  as  of 
April  1,  19^0,  la  337*557*  as  companed  with 
292,533  on  April  1,  1930.  The  1940  figures  are 
preliminary  and  subject  to  correction. 

"•Ben  S.  Morris 
"•Supervisor  of  Census.*" 

"No  question  is  made  of  Supervisor  Morris*  auth- 
ority to  execute  and  promulgate  the  » preliminary 
announcement  of  population*  of  Bexar  County,  nor 
Is  there  any  contention  that  the  figures  In  his 
report  to  the  County  Judge  are  substantially  In- 
accurate, or  so  far  from  the  true  number  as  to 
affect  the  question  presented  here.  The  report 
piirports  (without  question  of  Its  authenticity) 
to  be  upon  forms  furnished  the  Supervisor  by  the 
Census  Bureau,  apparently  under  authority  provided 
In  Sections  I4.  and  213  of  the  Census  Aot,  supra. 

Like  reports,  or  'preliminary  announcements, * of 
the  census  of  the  City  of  San  Antonio  and  of  Bexar 
County,  were  furnished  on  this  form  by  Supervisor 
Morris  to  the  Mayor  and  Chamber  of  Commerce,  as  well 
as  the  County  Judge,  in  accordance  with  the  polloy 
of  the  Bureau.  It  should  be  presumed  from  the  rec- 
ord here  that  Mr.  Morris  was  acting  fully  within 
his  official  authority  as  supervisor  in  Issuing  the 
report  for  the  benefit  of  the  public. 

"We  are  of  the  opinion,  therefore,  and  here  hold  as 
a matter  of  law,  under  the  record  made  here,  that 
the  report  of  Supervisor  Morris  an  ounted  to  an  of- 
ficial announcement.  In  behalf  of  the  federal  govern- 
ment, that  the  population  of  Bexar  County,  according 
to  the  last  preceding  federal  census.  Is  337*557#  sub- 
ject to  such  necessarily  slight  and  here  immaterial 
corrections  as  may  be  made  In  the  final  figures  pro- 
mulgated by  the  appropriate  authority  In  the  National 
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government.  It  follows  from  this  conclusion  that 
the  County  Officials  of  Bexar  County  were  author- 
ized to  take  official  notice  of  that  report  as  a 
declaration  of  the  ‘last  preceding  * * Federal  Census* 
as  contemplated  in  Article  2326e,  and,  accordingly, 
to  discontinue  payment  of  the  salaries  prescribed  in 
that  statute  for  court  reporters  in  counties  having 
a population  of  not  less  than  290,000  and  not  more 
than  325.000, 

"The  trial  court  therefore  did  not  err  in  refusing 
to  issue  any  writs  requiring  the  county  officials 
to  authorize  and  make  payment  of  such  salaries, 
lk  C.J.S.,  Census,  page  103,  Sec.  6;  Porde  v,  Owens, 

100  S.C.  168,  158  S.f.  li|7;  Elliott  v.  State,  150  Okl. 
275,  IP*  2nd  37O;  Herndon  v.  State,  119  Tex.  Cr.  R, 

204,  Ifij.  S.W.  2d  380;  Holcomb  v.  Spikes,  Tex.  Civ,  App. 

232  S.W.  891." 

On  February  18,  1950,  this  office  wrote  to  the  Acting  Direc- 
tor of  the  Bureau  of  Census  of  the  United  States  inquiring  when  cen- 
sus figures  became  official.  The  answer  to  our  letter  Is  In  part 
quoted  below: 

"Soon  after  the  completion  of  the  actual  field 
canvass  the  district  supervisors  will  make  local 
Announcements  of  preliminary  population  figures 
for  counties  and  for  urban  places  of  10,000  in- 
habitants or  more  in  their  districts.  These  fig- 
ures result  from  preliminary  counts  made  in  the 
field  and  are  subject  to  revision  when  the  final 
tabulations  are  completed  in  this  office.  The 
final  1950  population  of  counties  and  cities  in 
Missouri,  including  those  under  10,000  Inhabi- 
tants, should  be  available  early  In  1951* 

"The  Census  law  does  not  state  when  the  population 
figures  for  a given  area  become  official.  This  is 
a matter  for  the  State  authorities  to  determine  on 
the  basis  of  your  State  law.  I am  not  aware  of  any 
case  in  which  the  court  has  refused  to  sanction  of- 
ficial action  based  on  the  preliminary  figures.  For 
your  Information,  I am  referring  you  to  the  following 
cases  which  may  assist  you  in  your  determination; 

Childers  v.  Duval,  69  Ark.  336,  63  S.Ws  802;  Holcomb 

v.  Spikes,  232  S.W.  891;  Elliott  v.  State  of  Oklahoma, 

150  Okla.  257,  1 Pac.  2(d)  390;  Ervin  v.  State  of  Texas, 
i+4  S.W.  2(d)  380." 
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We  have  carefully  examined  the  cases  referred  to  in  the  letter 
above,  and  find  that  they  do  sustain  the  principle  enunciated  by  the 
Director  of  the  Census,  The  Childers  case  holds  that  announcement 
of  population  figures  by  a district  supervisor  of  the  census  Justi- 
fies official  action  which  the  law  requires  to  be  based  upon  the  last 
official  census  of  the  United  States, 

The  Holcomb  case  holds  that  the  census  takes  effect  to  de- 
termine the  population  of  a county  when  the  portion  of  the  census 
relating  to  the  county  is  completed  and  is  ready  to  be  officially 
promulgated. 

The  Elliott  case  (the  correct  citation  of  which  is  1 Pac, 

2d  370)  holds  that  the  preliminary  census  announcement  of  the  popu- 
lation of  the  City  of  Tulsa,  Oklahoma,  by  the  district  director  of 
the  census,  is  official. 

The  Irvin  case  holds  that  a preliminary  announcement  of 
population  figures,  subject  to  correction,  by  the  district  super- 
visor, is  official. 


CONCLUSION . 

From  the  foregoing  authorities  and  in  the  absence  of  a 
statute  fixing  the  effective  date  of  the  1950  decennial  census 
in  Judicial  circuits,  it  is  the  opinion  of  this  office  that  when 
announcement  of  the  population  of  the  area  composing  a Judicial 
circuit  is  made  by  the  district  supervisor  of  the  census  of  that 
area,  this  constitutes  an  official  announcement  of  the  result  of 
the  last  census  of  the  United  States  and  such  result  determines 
the  population  of  the  area  within  the  Judicial  circuit  within  the 
meaning  of  the  statutes  fixing  the  salary  of  the  circuit  court 
reporter.  The  salary  snould  be  fixed  by  the  1950  decennial  cen- 
sus as  of  the  date  the  announcement  of  the  population  of  the  area 
composing  a judicial  circuit  is  made  by  the  district  supervisor  of 
the  census  of  that  area. 


Respectfully  submitted. 


JOHN  MILLS, 

APPROVED:  Assistant  Attorney-General . 


Attorney-General. 

JEM/ld 


LIQUOR:  Qualified  voters  as  used  in  the  Liquor 
ELECTIONS:  Control  Act  means  registered  voters  in 
MUNICIPAJ TIES : cities  where  registration  is  required. 


December  19,  1950 


Honorable  Carl  F.  Sapp 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Sapp: 

This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows: 

"I  have  been  reading  the  opinion  you 
sent  to  me,  which  was  prepared  on  the 
4th  day  of  October,  concerning  the  sale 
of  liquor  by  the  drink  in  municipalities 
of  over  20,000  inhabitants.  The  opinion 
that  municipalities  of  over  20,000  may 
have  an  election  over  having  liquor  by 
the  drink,  and  may  vote  it  out  upon  a 
proper  vote. 

"The  question  is  arising,  and  it  is  a 
question  in  my  mind,  as  to  what  is  a 
proper  vote.  Section  4935,  R.S.  Missouri, 
1939,  provides  that  the  petitions  must  be 
signed  by  1/5  of  the  qualified  voters . 
Section  4890,  R.S.  Missouri,  1939  pro- 
vides that  in  municipalities  under  20,000 
inhabitants,  a vote  of  the  majority  of 
the  qualified  voters  is  required.  Does 
the  phrase  qualified  voters , as  used  in 
the  liquor  statutes,  mean  registered 
voters?  Does  it  mean  those  persons  who 
are  under  no  legal  disability  and  who  are 
old  enough  to  vote  whether  they  are  regis- 
tered or  unregistered?  Or  does  it  mean 
a majority  of  the  persons  voting?  I will 
appreciate  an  opinion  on  this  question 
from  your  office.  The  liquor  by  the  drink 
people  and  the  no  liquor  by  the  drink 
people  are  finding  this  to  be  a debatable 
question. " 
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Section  4935*  R.S.  Mo*  1939*  is  as  follows: 

"Upon  application  by  petition  signed  by 
one-fifth  (l/5>)  of  the  qualified  voters 
of  any  incorporated  city,  who  are  quali- 
fied to  vote  for  members  of  the  legisla- 
ture in  such  incorporated  city  of  this 
state,  the  board  of  aldermen,  city  coun- 
cil or  other  proper  officials  of  such  in- 
I corpora ted  city  shall  order  an  election 

to  be  held  in  such  incorporated  city,  at 
the  usual  voting  precincts  for  holding  any 
general  election  for  state  officers,  to 
take  place  within  forty  (40)  days  after 
the  receipt  of  3uch  petition,  to  deter- 
mine whether  or  not  intoxicating  liquor, 
as  defined  in  this  act,  other  than  malt 
liquor  containing  not  to  exceed  five 
(5$)  P©r  cent  of  alcohol  by  weight,  shall 
be  sold,  furnished  or  given  away  within 
the  corporate  limits  of  such  incorporated 
cityj  such  election  shall  be  conducted, 
the  returns  thereof  made  and  the  results 
thereof  ascertained  and  determined  in  ac- 
cordance in  all  re spec ts  with  the  laws 
of  this  state  governing  general  elections 
for  city  officers,  and  the  result  thereof 
shall  be  entered  upon  the  records  of  such 
board  of  aldermen,  city  council  or  other 
proper  officials,  and  the  expense  of  such 
election  shall  be  paid  out  of  the  city 
treasury,  os  in  the  case  of  an  election 
for  city  officers:  Provided,  that  at  an 
election  held  under  the  provisions  of 
this  section,  no  one  shall  be  entitled 
to  vote  who  is  not  a resident  of  such 
incorporated  city,  or  who  is  not  a quali- 
fied voter  of  such  incorporated  city: 
Provided,  that  no  such  election  held 
under  the  provisions  of  this  section 
shall  take  place  on  any  general  election 
day,  or  within  sixty  (60)  days  of  any 
general  election  held  under  the  Consti- 
tution and  laws  of  this  state,  so  that 
such  elections  as  are  held  under  this 
section  shall  be  special  elections  and 
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and  shall  be  separate  and  distinct  from 
any  other  election  whatever:  Provided 
further,  that  the  board  of  aldermen,  city 
council  or  other  proper  officials  shall 
determine  the  sufficiency  of  the  petition 
presented  by  the  poll  books  of  the  last 
previous  city  election." 

The  important  question  which  you  desire  to  have 
answered  is  whethor  or  not  "qualified  voters"  means  those 
registered  or  not. 

By  law  the  voters  in  the  City  of  Columbia  are  re- 
quired to  register.  In  the  early  case  of  State  ex  rel. 
Woodson  vs.  Brassfield,  67  Mo.  331#  the  Supreme  Court  of 
Missouri  had  occasion  to  ascertain  the  meaning  of  the  term 
"qualified  voters"  when  there  was  provision  for  registra- 
tion. In  that  case  the  Court  at  l.c.  33&  stated: 

"While  the  registration  law  was  in  force, 
they  only  were  qualified  voters  whose  names 
were  placed  on  the  registration  books. 

This  was  the  final,  qualifying  act,  and  no 
master  if  a citizen  possessed  every  other 
qualification,  if  not  registered,  he  was 
not  a qualified  voter.  It  was  not  tbs 
right  to  register  which  constituted  one  a 
qualified  voter,  but  the  fact  of  being 
registered  as  such,  was  also  essential. 

A qualified  voter  is  one  who  by  law,  at 
an  election,  is  entitled  to  vote.  If,  by 
the  law,  a person  was  not  entitled  to  vote, 
whether  in  consequence  of  a disability 
wliich  deprived  him  of  the  right  to  register, 
or  of  his  neglect  to  register  with  a perfect 
right  to  do  so,  he  was  equally  disqualified. 

* * ■»  ." 

Therefore,  as  wo  view  Section  4935#  supra,  we  deem 
it  to  mean  that  the  petition  must  be  signed  by  one-fifth 
(1/5)  of  the  qualified  voters  who  are  registered. 

CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department  that 
the  phrase  "qualified  voters"  as  contained  in  Section  4935# 
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R.S.  !.!o.  1939  (Liquor  Control  Act)  means  qualified  voters 
who  are  registered  where  registration  is  required. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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FINANCE:  Provisions  of  Section  7973,  R.  S.  Mo.  1939*  to  be 

CORPORATIONS:  complied  with  by  banking  corporations  before 
Commissioner  of  Finance  issues  certificate  of 
compliance  thereunder* 


February  1,  19^0 


Honorable  II.  G.  Shaffncr 
Commissioner 
Division  of  Finance 

Department  of  Business  ?:  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your 
recont  request  reading  as  follows: 

"It  comos  to  my  attention  that  a state 
chartered  bank  has  Increased  their  common 
capital  by  the  declaration  of  a common 
stock  dividend. 

"None  of  the  provisions  as  provided  in 
Section  7973>  Banking  Laws,  Missouri,  1939, 
lias  been  met.  The  bank  did  cause  to  be 
published  a notice  of  annual  mooting  as 
required  in  Section  I>001,  General  Corpora- 
tion Lav/s  affecting  banka,  as  released  In 
Banking  Laws,  State  of  Missouri,  1939 • 

"Under  their  procedure,  can  they  qualify, 
and  may  this  office  acknowledge  qualifi- 
cation by  issuance  of  a certificate?" 

In  the  above  quoted  letter  you  liavo  disclosed  that  a 
state  chartered  bank  In  Missouri  has  attempted  to  Increase 
its  capital  stock  by  declaring  a stock  dividend  without  fol- 
lowing the  procedure  outlined  In  Section  7973 , R.  S.  Mo.  1939, 
which  section  Is  applicable  when  any  3uch  corporation  desires 
to  increase  Its  capital  stock.  Section  7973  of  Article  2, 

Chapter  39,  R.  S.  Mo.  1939 » sots  forth  the  procedure  to  be 
followed  by  banks  operating  in  this  3tate  when  they  desire 
to  increase  their  capital  stock.  For  the  purpose  of  this 
opinion,  we  assume  that  the  shares  of  stock  to  be  issued  by 
the  Washington  County  Commercial  Bank  partake  of  a character 
which  would  result  In  a increase  of  capital  stock  In  an  amount 
over  and  above  that  provided  for  in  its  articles  of  Incorporation. 
This  being  so,  the  banking  corporation  must  find  its  authority 
for  such  increase,  as  well  as  the  procedure  to  be  followed  In 
making  such  an  increase.  In  the  language  contained  in  Section 
7973,  R.  S.  Mo.  1939- 
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In  your  opinion  request  it  is  stated  that  "none  of  the 
provisions  as  provided  in  Section  7973  * * * has  been  net." 

At  the  very  outset  we  are  confronted  with  two  general  rules 
which  are  stated  as  follows,  7 Am.  Jur.,  Banks,  Section  39s 

" # * « A banicing  corporation  organized 
under  a state  statute  may  likewise  increase 
its  capital  stock,  but  the  mode  provided 
by  the  statute  must  bo  strictly  followed. 

Accordingly,  v/hero  the  chartor  of  a stato 
bank  doos  not  provide  for  an  incroase  of 
its  capital  and  there  has  beon  no  amend- 
ment thereto  authorizing  an  incroase,  any 
attempt  on  the  part  of  the  corporation  to 
incroase  the  stock  in  excess  of  the  auth- 
orized capital  is  ultra  vires  and  stock 
issued  by  reason  of  such  attempted  increase 
is  void.  * * * " 

Section  7973*  R«  S.  Mo.  1939 » clearly  outlines  the  duties 
of  the  Commissioner  of  the  Division  of  Finance  relative  to  the 
actions  of  a state  banking  corporation  seeking  to  increase  its 
capital  stock.  The  statute  is  not  ambiguous  and  the  Commissioner 
is  not  authorized  thereunder  to  issue  a certificate  of  compli- 
ance to  the  banking  corporation  unless  and  until  there  has  been 
filed  in  his  office  a signed  and  verified  statement  made  by  the 
officers  of  such  banking  corporation  disclosing  that  all  require- 
ments of  the  statute  have  been  met.  It  is  apparent  from  the 
facts  sot  forth  in  tho  request  for  an  opinion  that  the  provi- 
sions of  the  statute  havo  not  been  followed. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Commissioner 
of  the  Division  of  Finance  of  the  State  of  Missouri  is  not 
authorized  to  issue  a certificate  of  compliance  to  a state 
chartered  bank,  required  by  Section  7973*  R»  S.  !!o.  1939* 
unloss  and  until  such  banking  corporation  can  certify  that 
all  of  the  applicable  provisions  of  the  aforesaid  statute 
havo  been  not. 


Respectfully  submitted. 


APPROVED: 


J.  IVflMDrt 

Attorney  Genor 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 
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BANKS *-TRUST  COMPANIES  holding  : The  Division  of  Finance  may  demand, 
real  estate.  * : under  the  barms' of  sub-section  (2) 

: of  Sec.  7904,  R.S.  Mo.  1939 » ^at 
: banks  or  trust  companies  holding  real 
: estate  contrary  to  Secs.  7951  & 8031, 
: R.S.  Mo.  1939,  cease  and  desist  from 
: such  practice.  The  Division  has  no 
, : power  to  compel  such  corporations  to 

: dispose  of  real  estate  unlaw- 
April  18,  1950  ’ fully  held  by  them.  The  State 

: by  the  Attorney  General  alone 
: may  proceed  in  such  cases. 


Honorable  Harry  G.  Shaffner 
Commissioner 
Division  of  Finance 

Department  of  Business  and  Administration 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Commissioner  Shaffner: 

Your  letter  of  recent  date  requesting  an  opinion 
from  this  Department  reads  as  follows: 

"In  Banking  Laws,  Missouri,  1939#  there 
is  contained  Section  7951#  as  applied  to 
banks,  and  Seotion  3031,  as  applied  to 
trust  companies,  which  refer  to  the  re- 
strictions on  taking  and  holding  other 
real  estate  by  banks  and  trust  companies. 

"in  the  past  in  the  case  of  this  Division, 
all  banks  and  trust  companies,  with  one  ex- 
ception, have  disposed  of  real  estate  as  re- 
ferred to  in  these  sections  by  the  time  of 
the  expiration  of  the  six  year  period.  The 
one  exception  is  a trust  company  which  con- 
tinues to  carry  on  its  books  a parcel  of 
real  estate  which  is  not  occupied  as  its 
business  quarters. 

"V/hat  recourse  has  this  Division  in  enforc- 
ing the  requirement  that  the  real  estate  be 
disposed  of  wliether  that  real  estate  has  been 
taken  in  settlement  of  a debt  due  it  or  as  a 
result  of  consolidation  with  another  institu- 
tion which  resulted  in  its  moving  from  the  pre- 
viously occupied  quarters?" 

The  particular  question  submitted  in  your  letter  for 
our  consideration  and  upon  which  you  request  an  opinion  is. 
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what  recourse  does  your  Division  have  to  compel  banks,  or 
trust  companies  doing  a banking  business,  to  dispose  of 
real  estate  held  by  them  in  violation  of  the  terms  of  Sec- 
tions 7951  or  8031»  R.S.  Mo,  1939*  Sub-section  (2)  of  Sec- 
tion 790li-,  R.S,  Mo.  1939#  reads  as  follows: 

"Whenever  it  shall  appear  to  the  commissioner, 
from  any  examination  made  by  turn  or  his  exami- 
ners, that  any  corporation  subject  to  the  pro- 
visions of  this  chapter,  or  any  foreign  corpora- 
tion licensed  by  the  commissioner  to  do  business 
under  this  chapter,  has  violated  its  charter  or 
any  law,  or  is  conducting  its  business  in  an  un- 
safe or  unauthorised  manner,  the  commissioner 
shall,  by  an  order  direct  the  discontinuance  of 
such  illegal  and  unsafe  or  unauthorised  practices, 
and  strict  conformity  with  the  requirements  of 
the  law,  and  that  it  proceed  with  safety  and 
security  in  its  transactions,  and  he  may  order 
the  delinquent  to  appear  before  him,  at  a time 
and  place  fixed  in  said  order,  to  present  any 
explanation  in  defense  of  the  practices  direct- 
ed in  said  order  to  be  discontinued," 

The  above  quoted  sub-section  of  said  Section  79^4  pre- 
scribes the  only  action  to  be  taken  by  the  Division  of  Finance 
in  case  such  facts  are  brought  to  the  knowledge  of  the  Division 
as  constitute  any  violation  of  said  Sections  7951  or  8031*  Said 
sub-section  does  not,  nor  does  any  section  of  our  statutes,  con- 
fer power  upon  the  Division  of  finance  to  compel  a banking  cor- 
poration violating  said  Sections  7951  or  8031#  to  dispose  of  the 
real  estate  unlawfully  held  by  the  corporation.  In  the  case  of 
State  ex  rel.  Banister  et  al.  vs,  Cantley,  Commissioner  of  finance, 
et  al.,  52  S.W,  (2d)  397#  our  Supreme  Court  had  occasion  to  dis- 
cuss and  determine,  among  the  issues  in  the  case,  the  powers  and 
the  extent  of  the  powers  of  the  Commissioner  of  Finance,  The 
Court,  l.c.  398,  very  tersely,  on  the  point,  said: 

"The  functions  of  the  finance  comnissioner, 
like  any  other  official,  are  limited  to  the 
powors  and  duties  imposed  upon  him  by  the 
statute  which  croates  the  office,  4.6  C.J. 

1031;  State  ex  rel,  Bradshaw  v,  Hackmann, 

276  Mo.  600,  208  S.W,  445;  Lamar  Township 
v.  City  of  Lamar,  26l  Mo.  loc.  cit.  189, 

169  S.W.  12,  Ann.  Cas.  1916D,  74°* 
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"An  official  such  as  the  finance  commissioner 
has  no  implied  powers  except  such  aa  are  neces- 
sary to  the  effective  discharge  of  the  powers 
expressly  conferred.  4^  C.J.  1032." 

Of  course,  we  may  assume  that  there  may  be  instances 
where  a banking  corporation  or  trust  company  will  refuse  to 
comply  with  the  direction  of  the  Division  of  Finanoe  made  under 
said  sub-section  (2)  of  said  Section  7904*  to  cease  and  desist 
from  the  violation  of  either  of  said  sectionst  as  the  case  may 
be.  Upon  the  discovery  of  facts  and  conditions  showing  the 
violation  by  a banking  corporation  or  trust  company  of  the  terms 
of  either  of  said  sections  and  their  refusal  to  obey  the  order 
to  stop  the  practice  it  would  be  the  duty  of  the  Division  of 
Finance  to  submit  ouch  facts  to  the  Attorney  General  for  his 
consideration  for  the  filing  of  any  proceeding  against  such  cor- 
poration for  such  violation,  as  the  facts  and  the  law  might 
warrant.  The  Attorney  General  is  the  legal  advisor,  under  the 
terras  of  our  statutes,  of  all  state  officers,  both  elective  and 
appointive,  and  is  required  by  law  to  file  all  civil  suits  and 
actions  and  other  proceedings  at  law,  or  in  equity,  in  any  Court 
on  behalf  of  the  State.  Section  12901,  R.3.  Mo.  1939*  in  that 
behalf,  states: 

"The  attorney-general  shall  institute,  in  the 
name  and  on  the  behalf  of  the  state,  all  civil 
suits  and  other  proceedings  at  law  or  in  equity 
requisite  or  necessary  to  protect  the  rights  and 
interests  of  thestatq  and  enforoe  any  and  all 
rights,  interests  or  claims  against  any  and  all 
persons,  firms  or  corporations  in  whatever  court 
or  jurisdiction  such  action  may  be  necessaryj 
and  he  may  also  appear  and  interplead,  answer  or 
defend,  in  any  proceeding  or  tribunal  in  which 
the  state's  interests  are  involved." 

The  charter  of  a banking  corporation  or  a trust  company 
corporation  doing  a banking  business  is  a contract  between  the 
corporation  and  the  State.  14  C.J.,  page  l6l,  so  stating,  has 
the  following  text: 

"The  charter  of  a corporation,  whether  it  is 
created  by  a special  act  or  formed  under  a gen- 
eral corporation  law,  is  a contract  between  the 
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corporation,  or  the  corporators  or  members, 
and  the  state.  * * * ." 

Our  Supreme  Court  in  the  case  of  State  ex  rel.  Wabash 
Railway  Company  vs.  Roach,  Secretary  of  State,  267  Mo.  3^0, 
one  of  the  many  decisions  of  our  Supreme  Court  so  holding, 
ruled  the  satas  way  where  the  Court,  l.c.  313*  said: 

"Tills  valuable  right  of  doing  an  intrastate 
railroad  business  was  a grant  which  the  State 
could  make.  In  other  words,  it  was  a proper 
subject-matter  of  a contract  between  the  State 
and  corporation.  The  charter  of  a corporation 
is  its  oontract  with  the  State.  Gantt,  J., 
in  Mathews  v.  Railroad,  121  Mo.  l.o.  310,  saidi 

"•It  is  wholly  unnecessary  to  review  the  de- 
cisions which  sustain  the  view  adopted  in  the 
Dartmouth  College  case  (if  Wheat.  518),  that  de- 
fendant's charter  is  a contract  between  it  and 
the  State.  It  has  been  uniformly  followed  by 
this  court. »" 

The  State  alone  may  take  advantage  of  the  breach 
upon  the  part  of  a corporation  of  its  said  contract  with  the 
State.  In  a very  early  day  in  the  history  and  Jurisprudence 
of  this  State  our  Supreme  Court  in  the  case  of  Bank  of  the 
State  of  Missouri  vs.  Merchants  Bank  of  Baltimore,  10  Mo.  (123) 
reprint  page  8I4.,  established  as  the  rule  then,  and  the  rule  to- 
day, in  this  State,  that  the  State  alone  may  proceed  against 
a corporation  for  violation  of  its  charter.  The  Court  in  that 
case  (130)  roprint  page  88,  said: 

* A violation  of  the  charter  of  the 
bank  cannot  be  taken  advantage  of  collater- 
ally or  incidentally,  but  must  be  brought  up 
and  enforced  by  a direct  proceeding  instituted 
for  that  purpose  against  the  corporation.  * * * ." 

The  case  of  Hall,  et  al.  vs.  Bank,  et  al..  was  consid- 
ered by  the  Supreme  Court  of  Missouri  in  1 45  Mo.  f|l8.  One  of 
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the  questions  before  the  Court  was,  whether  a deed  of  real 
estate  to  the  bank,  admittedly  ultra  vires,  was  void  or 
voidable*  The  Court  on  the  point,  l.e*  I +25,  holding  that 
the  State  only  may  question  such  a transaction,  said: 

"•If  a corporation  takes  land  by  grant, 
which  by  Its  charter  it  can  not  hold,  its 
title  is  good  against  third  persons  and 
strangers)  the  State  can  only  interfere.* 

1 Perry  on  Trusts  (If  ;d.),aec.  1+5*  In 
National  Bank  v*  Matthews,  98  U.S.  loc. 
clt.  6'2H,  it  la  said*  TThere  a corpora- 
tion is  incompetent  by  its  charter  to  take 
a title  to  real  estate,  a conveyance  to 
it  is  not  void,  but  only  voidable,  and  the 
sovereign  alone  oan  object*  It  is  valid 
until  assailed  in  a direct  proceeding  in- 
stituted for  that  purpose**  * **  ." 

% 

The  legal  proceeding  to  be  filed  on  behalf  of  the 
State  would  be  an  information  in  the  nature  of  a quo  warranto 
against  a corporation  violating  the  terms  of  either  of  said 
Sections,  7951  or  8031*  This  could  only  be  done  by  the  Attorney 
General*  Our  Supreme  Court  in  the  case  of  State  ex  inf*  McAllister 
Attorney  General,  ex  rel.  Greenwell,  et  al.  vs.  Albany  Drainage 
District,  290  Mo*  33#  so  held,  l.c*  $6,  where  the  Court  saidt 

"w  * * That  the  Attorney  General,  without 
leave,  has  the  right,  at  any  time,  to  file 
in  the  Supreme  Court  an  information  in  the 
nature  of  a quo  warranto  in  any  matter  in 
which  the  public  interest  is  involved,  is 
too  well  established  to  admit  of  controversy." 

Section  12901,  H.S.  Mo.  1939#  is  the  same,  enlarged 
in  scope  and  language,  as  was  Section  lj-9^3*  R.3.  Mo.  1899* 
defining  the  duties  of  the  Attorney  General*  Our  Supreme 
Court  in  the  case  of  State  ex  rel.  Mo*  Pao.  Ry*  Co*  et  al* 
vs.  Williams,  judge,  221  Mo*  227,  had  occasion  to  compare 
and  distinguish  the  respective  duties  of  the  Attorney  General 
and  Circuit  Attorney  of  St.  Louis  and  Prosecuting  Attorneys 
of  the  several  Counties  of  the  State*  in  the  course  of  its 
opinion  the  Court  emphasised  its  holding  that  all  litigation 
on  behalf  of  the  State  must  be  conducted  by  the  Attorney  General* 
The  Court,  l.c*  26l,  saidt 
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"The  duties  of  the  Attorney-General  are 
defined  by  statute  « « « and  a careful 
roading  of  section  » ^9^3*  Revised  Statutes 
1899,  will,  we  think,  demonstrate  that  the 
law-making  power  charged  the  Attorney-General 
with  tire  duty  of  conducting  all  litigation  on 
behalf  of  the  State,  * * * ,w 

The  above  authorities,  we  believe,  conclusively  show 
that  the  division  of  Finance  has  no  recourse  in  enforcing  the 
requirement  that  real  estate  be  disposed  of  by  a banking  cor- 
poration or  a trust  company  holding  such  real  estate  in  viola- 
tion of  either  Seotion  7951  or  Section  8031*  other  than  the 
advisory  steps  permitted  to  be  taken  by  the  Division  under  sub- 
section (2)  of  said  Section  7904#  but  that  the  remedy  for  such 
violations,  if  any,  belongs  exclusively  to  the  State  and  must 
be  enforced  for  the  State  by  the  Attorney  General*  This  would 
be  true,  we  believe,  "whether  that  real,  estate  has  been  taken 
in  settlement  of  a debt  due  it  or  as  a result  of  consolidation 
with  another  institution  which  resulted  in  its  moving  from  the 
previously  occupied  quarters,"  or  under  any  other  circumstances 
which  would  constitute  a violation  of  either  of  said  sections* 

CONCLUSION. 

It  is,  therefore,  considering  the  above  authorities, 
the  opinion  of  this  Department  that* 

1)  The  Division  of  Finance  of  the  Department 
of  Business  and  Admini strati on  of  the  State  of  Missouri  has  no 
power  to  enforce  the  requirement  that  real  estate  unlawfully 
held  by  a banking  corporation  or  a trust  company  corporation 
doing  a banking  business  be  disposed  of,  other  than  the  advisory 
measures  to  be  taken  under  said  sub-section  (2)  of  said  Section 
7901*-. 

2)  That  the  remedy  to  be  pursued  against  any  suoh 
corporation  belongs  exclusively  to  the  State  and  may  only  be 
instituted  and  prosecuted  for  the  State  by  the  Attorney  General. 

Respectfully  submitted, 

APPROVED 1 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


BANKS : 

USE  OF  FUNDS  FOR 
LIFE  INSURANCE: 


A bank  may  not  use  its  funds  for  the  pay- 
ment of  insurance  on  the  lives  of  persons 
who  are  not  employees  or  officers  of  the 
bank,  and  in  whose  lives  it  has  no  insur- 
able interest. 


April  20,  1950 


Honorable  Harry  G.  Shaffner 
Commissioner  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Commissioner  Shaffner: 

This  will  be  in  response  to  your  recent  request  for  our  opin- 
ion on  the  question  whether  a bank  may  lawfully  appropriate  and  use 
funds  of  the  bank  in  payment  for  premiums  on  two  life  insurance  pol- 
icies for  persons  who  are  not  employed  in  the  bank,  but  are  members 
of  a family  which  owns  a majority  of  stock  in  the  bank. 

Your  letter  requesting  the  opinion  reads  as  follows: 

"A  state  chartered  bank  is  now  paying  the 
premiums  on  two  life  insurance  policies  for 
persons  who  are  not  employed  by  the  bank  but 
are  members  of  a family  which  owns  a majority 
of  stock.  They  do  report  that  while  the  par- 
ties are  not  employees  they  are  potential  em- 
ployees and  sooner  or  later  it  will  become 
necessary  that  they  assume  the  responsibility 
of  a part  of  the  bank’s  operations.  The  pol- 
icies are  payable  to  the  bank  as  beneficiary, 
though  each  policy  reads  subject  to  change  of 
beneficiary.  The  policies  are  held  by  the 
bank . 

"I  have  advised  the  institution  that  such  an 
expense  is  not  incident  to  the  operation  of 
a bank  and  should  not  be  so  treated.  Is  such 
an  expense  bona  fide  or  could  it  be  termed  an 
investment  for  the  bank? 

"May  I be  favored  with  an  opinion?" 

It  appears  from  your  letter  that  you  have  advised  the  hank 
in  question  that  the  use  of  the  money  of  the  bank  for  the  payment 
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of  premiums  on  the  two  life  insurance  policies  named  in  your  let- 
ter is  not  incident  to  the  operation  of  the  bank  and  should  not 
be  so  treated.  We  believe  your  position  is  correct  and  that  your 
advice  to  the  bank,  in  effect,  that  such  use  of  the  funds  of  the 
bank  would  be  entirely  unauthorized,  was  prudent  and  proper. 

The  grounds  upon  which  we  base  our  opinion  that  the  use  of 
the  funds  of  the  bank  for  such  purposes  is  improper  and  unlawful, 
is  that  our  statutes,  the  decisions  of  our  Supreme  Court  and  Courts 
of  Appeals,  the  Courts  of  every  State  in  the  Union,  so  far  as  we 
may  learn,  and  the  textwriters  of  the  law  as  well,  uniformly  say 
that  a person  or  corporation  cannot  take  out  a valid  and  enforce- 
able policy  of  insurance  for  his  or  its  own  benefit  on  the  life 
of  a person  in  which  he  or  it  has  no  insurable  interest;  that 
such  a policy  is  void  and  unenforceable  on  grounds  of  public  pol- 
icy, and  constitutes  a wagering  contract.  (37  C.J.,  pages  385, 

386)  . 


Our  statutes  are  positive  in  prohibiting  the  taking  out  by 
a person  or  corporation  insurance  on  the  life  of  another  in  which 
such  person  or  corporation  has  no  insurable  interest. 

Section  5882,  Article  IV,  Chapter  37  of  the  Insurance  Code 
of  this  State,  R.S.  Mo.  1939,  reads,  in  part,  as  follows: 

"No  corporation,  company  or  association  trans- 
acting business  under  the  provisions  of  this 
article  shall  issue  a certificate  or  policy 
to  any  person  until  the  applicant  has  been 
examined  by  a physician  duly  licensed  and  ap- 
pointed by  the  company  as  its  medical  exam- 
iner, nor  unless  the  beneficiary  named  in  the 
certificate  or  policy  is  the  husband,  wife, 
legal  representative,  relative,  heir,  cred- 
itor or  legatee  of  the  insured,  or  who  may 
have  an  insurable  interest  in  the  insured. 

* * A M 

• 

Treating  of  the  right  of  a corporation  to  take  out  insurance 
on  the  lives  of  its  officers  or  employees,  and  pointing  out  the 
circumstances  and  conditions  which  must  exist  to  authorize  the 
taking  out  of  such  insurance,  and  the  conditions  and  circumstances, 
on  the  other  hand,  where  the  taking  out  of  such  insurance  is  unau- 
thorized, 37  C.J. , pages  396,  397,  states  the  following  text: 

"A  corporation  has  an  insurable  interest  in 
the  life  of  its  president,  general  manager, 
principal  stockholder,  or  other  person  or 
officer  where  by  reason  of  his  ability,  know- 
ledge, skill,  and  experience  the  success  of 


-2- 


Honorable  Harry  G.  Shaffner 


the  business  of  the  corporation  is  largely 
dependent  on  his  efforts,  and  the  policy  is 
taken  out  in  good  faith  for  the  purpose  of 
protecting  the  corporation  against  loss  in 
the  event  of  his  death.  However  a corpora- 
tion does  not  have  an  insurable  interest  in 
the  life  of  a director  merely  by  virtue  of 
his  position  as  such  and  in  the  absence  of 
additional  circumstances;  an  association  or 
society  is  held  to  be  without  insurable  in- 
terest in  the  life  of  a member  or  a stock- 
holder; and  in  order  that  an  individual  em- 
ployer may  have  an  insurable  interest  in  the 
life  of  an  employee  it  must  appear  that  his 
continued  employment  is  necessary  to  the  pro- 
fitable operation  of  the  work  in  which  he  is 
engaged,  and  that  his  death  would  result  in 
substantial  loss  to  the  employer." 

In  the  case  you  cite  it  is  frankly  stated  that  the  two  per- 
sons upon  whose  separate  lives  the  insurance  policies  have  been 
taken  out  by  the  bank  are  not  employed  by  the  bank.  This,  under 
our  said  Section  5882,  supra,  would  render  the  policies  void  as 
against  public  policy,  from  the  beginning.  It  will  not  do  to  say 
that  it  is  enough  to  validate  such  policies,  that  the  time  may  ar- 
rive when  the  two  persons  whose  lives  are  thus  insured  may  assume 
responsibility  of  a part  of  the  bank's  operation.  That  is  pure 
speculation.  It  supports  completely  the  theory  and  statement  of 
law  that  such  contracts  made  by  the  bank  without  an  insurable  in- 
terest in  the  lives  of  the  persons  insured  are  wagering  contracts, 
and  void  as  against  public  policy.  The  text  of  Corpus  Juris  quoted 
states  that,  a corporation  does  not  have  an  insurable  interest  in 
the  life  of  a stockholder.  Footnotes  47,  48  and  49  in  citing  cases, 
fully  support  the  text  quoted  on  the  point.  Footnote  47(b)  to  the 
test  quoted,  37  C. J.  , pages  397  , states: 

" (b)  A building  association  has  no  insurable 
interest  in  the  life  of  a stockholder  not  in- 
debted to  it.  Tate  v.  Commercial  Bldg.  Assoc., 

97  Va.  74,  33  S.E.  382,  75  Am.  SR  770,  45  L.R.A. 

243." 

Footnote  49(a),  same  volume,  same  page,  states  the  following: 

"(a)  The  cessation  of  ordinary  service  would 
not  result  in  substantial  loss,  within  the 
meaning  of  the  rule.  United  Security  I.  Ins., 
etc.,  Co.  v.  Brown,  270  Pa.  270,  113  A.  446." 

In  cases  where  an  insurance  policy  is  taken  out  by  a corpora- 
tion on  the  lives  of  its  actual  employees,  the  Courts  hold  that  the 
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corporation  must  have  a pecuniary  interest  in  the  continuance  of 
the  life  of  the  employee,  and  that  his  death  would  constitute  a 
financial  loss  to  the  corporation.  In  the  case  of  Singleton  vs. 
Insurance  Co.,  et  al.,  66  Mo.  63,  l.c.  74,  upholding  this  rule, 
our  Supreme  Court  said: 

"*  * * We  feel  constrained,  therefore,  by 
the  weight  of  authority  to  hold  that  the 
policy  of  insurance  procured  by  one  upon 
the  life  of  another,  for  the  benefit  of 
the  former,  who  has  no  pecuniary  interest 
in  the  continuance  of  the  life  insured,  is 
against  public  policy,  and  therefore  void, 

* * * ii 

It  seems  to  have  been  so  generally  understood  and  agreed  that 
such  insurance  is  void  as  against  public  policy,  that  no  case  going 
into  a full  discussion  of  the  different  features  of  such  a contract 
of  insurance  has  ever  been  submitted  to  our  Appellate  Courts  for 
decision  as  to  what  would  constitute  an  insurable  interest  upon  the 
part  of  an  employer  in  the  life  of  his  employees.  The  high  courts 
of  other  States  have  considered,  discussed  and  decided  the  question. 
One  of  the  most  clearly  discussed  and  reasonably  ruled  cases  on  this 
subject  coming  to  our  attention  is  the  case  of  Turner  vs.  Davidson, 
et  al.,  a Georgia  case,  reported  in  4 S.E.  (2d)  814.  This  case  holds 
that  an  employer  must  have  a substantial  economic  interest  in  the 
life  of  his  employee  and  expect  to  obtain  a substantial  pecuniary 
benefit  through  the  continued  life  of  the  employee  and  sustain  con- 
sequent loss  upon  his  death  to  render  lawful  the  taking  out  of  an 
insurance  policy  on  the  life  of  such  employee  by  the  employer  to 
protect  his  interests.  So  holding,  at  l.c.  816,  817,  the  Court 
said : 


"*  * * Accordingly,  it  may  be  taken  as  set- 
tled in  this  case  that  an  employer  does  not 
have  an  insurable  interest  in  the  life  of 
his  employee  solely  because  of  the  relation- 
ship of  employer  and  employee;  ******* 
As  a general  rule,  a reasonable  expectation 
of  pecuniary  gain  or  advantage  through  the 
continued  life  of  another  person  and  conse- 
quent loss  by  reason  of  his  death,  creates 
an  insurable  interest  in  the  life  of  such 
person.  * * * An  employer  does  not  prima 
facie  have  an  insurable  interest  in  the  life 
of  his  employee;  and  it  would  seem  that,  for 
such  to  be  shown,  it  should  appear  that  from 
the  nature  and  character  of  the  employment 
and  the  services  rendered,  their  importance 
to  the  business  conducted,  and  the  character 
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and  particular  ability  of  the  employee,  his 
death  would  be  reasonably  expected  to  result 
in  substantial  pecuniary  loss  to  the  employer. 

A small  and  insignificant  economic  readjust- 
ment which  would  normally  follow  the  death 
of  an  employee  performing  ordinary  duties  re- 
quiring no  special  skill  or  knowledge  would 
not  give  the  employer  an  insurable  interest 
in  the  life  of  his  employee.  In  United  Se- 
curity Life  Ins.  5 Trust  Co.  v.  Brown,  270 
Pa.  270,  113  A.  446,  it  was  said:  'To  sus- 
tain an  insurance  contract  insuring  an  em- 
ployee's life,  it  must  appear  that  the  em- 
ployee securing  the  policy  has  a real  concern 
in  the  life  of  the  party  named,  whose  death 
would  be  the  cause  of  substantial  loss  to 
the  business,  and  this  does  not  follow  the 
cessation  of  ordinary  service  such  as  that 
of  a manager  of  a storage  house  owned  by  the 
beneficiary,  but  arises  where  the  success  of 
the  business  is  dependent  upon  the  continued 
life  of  the  employee.'  See  also  Murray  v. 

Higgins  Co.,  300  Pa.  341,  150  A.  629,  75 
A.L.R.  1360.  Thus  where  it  appears  that  an 
employer  has  a substantial  economic  interest 
in  the  life  of  his  employee,  that  is  that 
he  might  be  reasonably  expected  to  reap  a 
substantial  pecuniary  benefit  through  the 
continued  life  of  such  employee,  and  sustain 
consequent  loss  upon  his  death,  a policy  of 
insurance  taken  out  by  him  in  good  faith  to 
protect  his  interest  in  the  employee  should 
be  upheld." 

It  appears  that  the  facts  and  conditions  recited  in  your  let- 
ter come  strictly  within  the  terms  of  the  Georgia  case  cited,  supra 
and  possess  none  of  the  elements  upon  which  the  bank  referred  to 
may  take  out  a policy  of  insurance  on  the  lives  of  the  two  persons 
who  at  most  are  said  to  be  merely  prospective  employees  of  the  bank 

The  use  of  the  funds  of  the  bank  for  such  purpose  when  the  in- 
sureds were  not  employees  of  the  bank  at  the  time  the  policies  of 
insurance  were  written,  constitutes  a legal  fraud  upon  the  minority 
stockholders  of  the  bank  and  could  not  be  bona  fide  nor  be  consid- 
ered an  investment  for  the  bank.  Such  acts  are  ultra  vires,  and 
even  though  small  in  sum  and  value,  constitute  a mis-appropriation 
of  the  funds  of  the  bank  and  might  well  be,  if  continued,  the  ba- 
sis for  the  State  to  sue  to  cancel  and  revoke  the  charter  of  the 
bank,  or  at  least,  remove  the  officers  and  directors  of  the  bank 
who  continue  the  wrong. 
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CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that  the 
use  of  funds  of  a bank  to  pay  premiums  on  two  life  insurance  pol- 
icies for  persons  who  are  employed  in  the  bank,  but  are  members 
of  a family  which  owns  a majority  of  the  bank  stock,  even  though 
such  parties  are  said  to  be  potential  employees  and  sooner  or  later 
will  become  affiliated  with  the  bank  and  assume  the  responsibility 
of  a part  of  the  bank's  operation,  is  not  an  authorized  expense, 
incident  to  the  operation  of  the  bank,  and  hence  is  ultra  vires 
and  unlawful. 


Respectfully  submitted, 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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BASKS— holding  real  estate; 


Banks  are  authorized  by  the  Constitution  and 
statutes  of  Missouri  to  transact  or  permit  the 
transacting  of  a safe  deposit  business  in  an  ad- 
joining room  to  the  banking  quarters,  both  being 
parts  of  one  building,  under  their  right  to  hold 
such  real  estate  as  is  necessary  and  convenient 
to  the  transaction  of  their  business,  even  though 
there  is  no  inside  entrance  or  door  between  the 

banking  quarters  and  the  room 
where  the  safe  deposit  busi- 
is  transacted. 


ilay  3»  1950 


Honorable  H.G.  Shaffner 
Commissioner 
Division  of  Finance 
Deportment  of  Business  and 
Jefferson  City,  Missouri 


Administration 


Dear  Commissioner  Shaffner: 


This  is  in  reply  to  your  letter  requesting  an 
opinion  upon  the  subject-matter  contained  in  your  letter 
which  reads  as  follows: 


"A  state  chartered  bank  has  an  affiliated 
interest  which  has  among  its  purposes  that 
of  giving  safe  deposit  service.  This  af- 
filiated interest  is  incorporated  and  located 
in  a room  oonsidored  the  bank  building,  from 
which  no  inside  entrance  can  be  made  to  the 
banking  quarters. 

"Since  many  banks  carry  on  their  safo  deposit 
business  within  the  recognized  banking  quarters, 
can  the  use  of  this  room  in  this  manner  be  con- 
sidered other  real  estate?" 

It  will  be  observed  by  reading  Section  fj>  of  Article 
XI  of  the  present  Constitution  of  this  St^t.9,  respecting  the 
right  of  corporations,  (including  banking  corporations),  to 
hold  real  estate  and  the  restrictions  against  corporations, 
(Including  banking  corporations),  holding  real  estate,  that 
its  terms  permit  the  perpetual  holding  of  such  real  estate 
as  is  necessary  and  proper  for  carrying  on  the  business  of 
such  corporations!  and  that  such  rights  are  restricted,  as 
to  other  real  estate,  to  holding  of  such  other  real  estate 
for  ten  (10)  years  or  such  longer  period  as  may  be  provided 
by  general  law,  including  suoh  real  estate  as  may  be  acquired 
in  payment  of  a debt,  under  foreclosure  or  otherwise,  and  real 
estate  exchanged  therefor.  Said  Section  f>  reads  as  follows: 

"No  corporation  shall  engage  in  business  other 
than  that  expressly  authorized  in  its  charter 
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or  by  law,  nor  shall  It  hold  any  real  estate 
except  such  as  Is  necessary  and  proper  for 
carrying  on  its  legitimate  business}  provided, 
that  any  corporation  may  hold,  for  ten  yoara 
and  for  such  longer  period  as  may  be  provided 
by  general  law,  real  estate  acquired  in  pay- 
ment of  a debt,  by  foreclosure  or  otherwise, 
and  real  estate  exchanged  therefor • " 

Section  794-9#  Article  2,  Chapter  39,  R.j.  Mo.  1939# 
provides  the  authority  for  the  exercise  of  rlghtB  and  powers 
of  banks  in  this  State.  Among  the  provisions  of  sub-section 
$ of  said  Section  794-9  there  are  the  following! 

"To  purchase,  hold  or  convey  real  property 
for  the  following  purposes: 

"(a)  A plot  whereon  there  is  or  may  be  erected 
a building  or  buildings  suitable  for  the  con- 
venient transaction  of  its  business  from  portions 
of  which  not  required  for  its  own  use  a revenue 
may  be  derived." 

These  provisions  from  our  Constitution  and  statutes 
make  clear  and  remove  entirely  from  doubt  the  right  of  a bank- 
ing corporation  to  acquire  and  hold  real  estate  for  the  neces- 
sary and  convenient  transaction  of  its  business.  We  do  not 
understand  your  letter  as  questioning  the  right  of  a banking 
corporation  to  hold  real  estate  for  the  necessary  and  conven- 
ient transaction  of  its  business  affairs,  but  your  letter  does 
submit  the  question  of  whether  a room,  in  which  an  affiliate 
of  a banking  corporation  is  carrying  on  a part  of  the  business 
authorized  by  the  statutes  for  it  or  for  banks  to  carry  on, 
which  does  not  have  an  entrance  or  passageway  betwoon  the  room 
where  the  banking  business  proper  is  carried  on  and  the  room 
where  such  other  business  is  carried  on,  should  be  considered 
real  estate  other  than  the  bank  has  the  right  to  hold  as  its 
place  of  business. 

Your  letter,  in  the  last  paragraph,  states  the  follow- 
ing question: 

"3ince  many  banks  carry  on  their  safe  de- 
posit business  within  the  recognized  bank- 
ing quarters,  can  the  use  of  this  room  in 
this  manner  be  considered  other  real  estate?" 
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He  believe  under  Its  constitutional  and  statutory 
power  to  hold  such  real  estate  as  is  necessary  and  convenient 
in  the  transaction  of  its  business,  a banking  corporation  may 
Itself  transact  any  business  the  statutes  permit  such  bank  to 
transact,  or  permit  ah  affiliate  to  transact  such  business, 
in  a building  upon  real  estate  the  bank  has  constituted  its 
b aiiking  house*  That  a bank  does  possess  the  power  and  auth- 
ority to  transact,  in  the  banking  house,  where  the  bank  car- 
ries on  its  banking  business,  the  safe  deposit  businesses 
made  plain  by  our  statutes*  Sub-section  f i of  said  Section 
79^9  giving  this  power  to  banks  reads,  in  part,  as  follows* 

"To  purchase  and  hold  the  stock  of  any  safe 
deposit  company  organised  and  existing  under 
the  laws  of  the  state  of  Missouri  and  doing 
business  on  premises  owned  or  leased  by  the 
bank:  Provided,  that  the  purchasing  and 
holding  of'  such  stock  is  first  duly  authorized 
by  resolution  of  the  board  of  direotors  of  the 
bank  and  by  the  written  approval  of  the  com- 
missioner stating  the  number  and  amount  of  the 
shares  which  the  bank  may  purchase  and  hold, 
such  amount  not  to  be  less  than  ninety  per 
cent  of  the  total  and  not  to  be  sold  or  trans- 
ferred except  as  a whole  and  not  to  be  pledged 
at  all*-  * * * 

Tills  provision,  we  believe,  means  that,  presupposing 
a safe  deposit  company  was  transacting  business  in  some  part 
of  the  bank* s banking  house  and  lawful  place  of  carrying  on 
its  banking  business  on  real  estate  so  owned  or  leased  by  the 
bank,  the  bank  would  have  the  right  to  purchase  and  hold  all 
of  the  stock  of  the  safe  deposit  corporation  and  lawfully  and 
properly  continue  the  business  itself*  Original  power  also 
to  organize  to  transaot  a safe  deposit  business  by  banks  is 
provided  in  Section  8l274  Article  5,  Chapter  39»  R*S.  Mo*  1939* 
which  reads,  in  part,  as  follows* 

"Any  bank,  trust  or  s afe  deposit  company 
organized  under  the  laws  of  this  state, 
whose  capital  is  fully  paid  up  and  un- 
impaired, may,  with  the  consent  of  all  its 
stockholders,  accept  the  provisions  of  this 
article  by  filing  with  the  com  is3ioner  a 
certificate  of  such  acceptance,  signed  by 
its  president  and  secretary.  The  consent 
of  the  stockholders  to  such  acceptance  may 
be  in  writing,  or  by  vote  of  the  stockholders 
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at  any  meeting  at  which  all  the  stockholders 
are  represented*  and  vote  in  favor  of  such 
acceptance.  Upon  filing  of  such  certificate 
of  acceptance*  such  corporation  shall  there- 
upon become  subject  in  all  respects  to  the 
provisions  of  this  article,  and  to  the  general 
laws  of  this  state  relating  to  corporations* 
with  like  effect  as  if  it  had  been  originally 
incorporated  un  er  the  provisions  of  this 
articlej  * * «- 

Your  letter  very  frankly  states  that  the  bank  in  ques 
tion  has  an  affiliated  interest  which  proposes  to  give  a safe 
deposit  service,  and  that  said  affiliated  interest  is  incor- 
porated in  a room  considered  the  bank  building  from  which  no 
inside  entrance  can  be  made  to  the  banking  quarters.  Then 
your  question  follows,  whether  this  my  be  considered  Hothern 
real  estate. 

We  understand  thi.  t it  is  meant*  where  your  lottor 
states  that  a safe  deposit  business  is  to  be  carried  on  by 
the  affiliate  of  the  bank  in  a room  "considered”  the  bank 
building,  that  the  bank  does  actually  own  the  building  in 
which  the  affiliate  proposes  to  carry  on  the  safe  deposit 
business.  So  understanding,  it  i3  plain*  we  believe*  from 
reading  the  sections  of  the  statutes  quoted  that  the  bank 
has  the  right  to  carry  on  this  business  itself,  either  by 
accepting  the  provisions  of  Article  5*  as  it  my  do  under 
said  Sectiort  8127*  supra*  to  carry  on  a safe  deposit  business 
or  by  the  purchase  of  the  controlling  stock  under  the  terms 
of  sub-section  ij.  of  Section  79k-9$  supra*  of  a safe  deposit 
company  already  transacting  such  business.  In  either  event, 
the  fact  that  there  is  no  door  or  inside  entrance  between 
the  room  where  the  safe  deposit  business  is  to  be  carried 
on,  or  is  carried  on*  and  the  min  brnking  room*  or  quarters* 
of  the  bank*  would  not  preclude  the  bank  or  a safe  deposit 
corporation  affiliated  with  the  bank  from  carrying  on  such 
safe  deposit  business,  and  the  room  where  such  safe  deposit 
business  is  carried  on  would  not*  and  could  not*  by  reason 
of  such  fact  be  considered  "other”  real  estate  apart  from 
the  bank  building.  It  mu3t  necessarily  be  oonsidered*  and 
is*,  we  think,  a part  of  real  estate  which  the  bank  has  the 
lawful  right  to  acquire  and  hold  in  the  necessary  and  con- 
venient transaction  of  its  business,  including  such  safe 
deposit  business,  notwithstanding  there  is  no  opening  be- 
tween the  two  rooms. 

CONCLUSION 

In  view  of  the  powers  given  to  banks  to  hold  such 
real  estate  as  is  necessary  and  convenient  in  the  transaction 
of  their  business  by  authority  of  the  above  cited  and  quoted 
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sections  of  our  Constitution  and  sections  of  the  statutes, 
it  is  the  opinion  of  this  Jepartrjent  that  a room,  where  an 
affiliate  of  a State  chartered  bank  transacting, and  pro- 
posing to  transact,  a safe  deposit  business,  which  is  a 
part  of  the  real  estate  owned  by  the  bank,  is  not  other  nr 
separate  real  estate  from  real  estate  which  a bank  is  auth- 
orized by  law  to  hold,  for  the  transaction  of  lt3  business 
merely  ‘ ooause  thore  is  no  door  or  inside  entrance  from  the 
bank  room  proper  into  the  room  where  a safe  deposit  busi- 
ness is  oarried  on* 


Respectfully  submitted, 

/* 

■>; 
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GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED* 


J.  3.  TAILOR 
Attorne 
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OFFICERS 
SPECIAL  ROAD  "DISTRICTS 
MUNICIPAL  CORPORATIONS 


Same  person  may  hold  office  of  cit^ 
manager  and  special  road  district 
commissioner. 


May  9,  19^0 


Honorable  Samuel  J2,  Semple 
prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Sir* 

This  department  Is  in  rece  pt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"Mr.  H.  P.  Phelan,  City  Manager  of 
Moberlj , Missouri,  has  requested  me 
to  obtain  an  opinion  from  your  office 
concerning  his  status  as  city  manager 
of  the  City  of  Moberly,  Missouri,  and 
also  serving  on  the  Board  of  Commis- 
sioners of  tho  Moberly  Special  Road 
District,  Mr.  Phelan  was  recently 
appointed  city  manager  and  has  been 
on  the  Board  of  Commissioners  of  the 
Road  District  since  1943* 

"I  would  like  to  obtain  an  opinion  of 
your  office  as  to  whether  or  not  he  can 
legally  hold  both  positions  at  the  same 
time." 

At  the  outset,  it  must  be  determined  whether  the  positions 
of  commissioner  of  a special  road  district  and  city  manager  of 
a city  of  the  third  class  are  offices  because  "the  question  of 
incompatibility  does  not  arise  when  one  of  the  positions  is  an 
office  and  the  other  is  merely  an  employ  ent."  (ij.6  C.  J.  9^3«) 
In  State  ex  rel.  Pickett  v.  Truman,  333  Mo.  1018,  6Ij.  S.’.V.  (2d) 
10i>,  the  Supreme  Court  of  Missouri,  en  r;anc,  said  at  l.c.  106j 

"Numerous  criteria,  stich  as  (1)  the 
giving  of  a bond  for  faithful  perform- 
ance of  the  service  required,  (2) 
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definite  duties  imposed  by  law  Involving 
the  exercise  of  some  portion  of  the  sover- 
eign power,  (3)  continuing  and  permanent 
nature  of  the  duties  enjoined,  and  (If) 
right  of  successor  to  the  powers,  duties, 
and  emoluments,  have  been  resorted  to  in 
determining  whether  a person  is  an  officer, 
although  no  single  one  is  in  every  case 
conclusive.  * « 

Applying  the  above  test  to  a commissioner  of  a special  road 
district,  we  find  that  a commissioner  is  appointed  for  a term  of 
three  years  and  takes  an  oath  of  office  (Section  8675,  R*S.  Mo. 
1939) ) that  the  duties  Imposed  by  law  involve  the  exercise  of 
the  sovereign  power  (sections  8682  and  8683,  R*S.  Mo.  1939);  that 
he  has  continuing  and  permanent  duties  (Section  8682),  and  his 
successor  in  office  has  the  right  to  his  powers,  duties  and  emolu- 
ments (Section  8675)*  Therefore,  a commissioner  of  a special 
road  district  is  an  officer. 

In  regard  to  a city  manager  of  a city  of  the  third  class 
tuider  city  manager  form  of  government.  Section  7089,  R.  S,  Mo, 

1939 , provides  that  he  shall  have  a tern  of  office  not  to  exceed 
one  year;  that  he  shall  take  an  official  oath;  and  that  he  has 
the  duty  to  see  that  the  laws  and  ordinances  are  enforced. 

Section  0088, T .3.  Mo.  1939*  provides  that  certain  officers  and 
employees  of  the  city  may  be  employed  and  discharged  by  the  city 
manager.  In  view  of  these  duties,  it  will  be  seen  that  the  city 
manager  is  a public  officer. 

The  rule  in  this  state  as  to  whether  a person  may  hold  two 
offices  at  the  same  time  is  given  in  State  ex  rel.  YcGaughey  v. 
Grayston,  3lf9  Mo,  700,  163  S,W.  (2d)  335,  as  follower 

" > ■>  » The  settled  mile  of  the  common  law 
prohibiting  a public  officer  from  holding 
two  incompatible  offices  at  the  same  time 
has  never  been  questioned.  The  respective 
functions  and  duties  of  the  particular  of- 
fices and  their  exercise  with  a view  to  the 
public  Interest  furnish  the  basis  of  deter- 
mination in  each  case.  Cases  have  turned 
on  the  question  whether  such  duties  are  in- 
consistent, antagonistic,  repugnant  or 
conflicting  as  where,  for  example,  one 
of floe  la  subordinate  or  accountable  to 
the  other." 
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The  principal  case  in  Missouri  upon  this  question  is  State 
ex  rel.  Walker  v.  Bus,  135  Ko.  325,  36  S.W.  636,  in  which  the 
court,  through  Judge  MacFarlane,  said  at  l.c,  338: 

" « « « At  common  lew  the  only  limit  to 
the  number  of  offices  one  person  might 
hold  was  that  they  should  be  compatible 
and  consistent.  The  incompatibility 
does  not  consist  in  a physical  inability 
of  one  person  to  discharge  the  duties  of 
the  two  offices,  but  there  must  be  some 
inconsistency  in  the  functions  of  the  two; 
some  conflict  in  the  duties  required  of  the 
officers,  as  where  one  has  some  supervision 
of  the  other,  is  required  to  deal  with, 
control,  or  assist  him,” 

We  must,  therefore,  look  to  the  duties  of  the  two  officers 
in  order  to  determine  whether  there  is  such  an  incompatibility 
that  one  person  cannot  hold  both  offices  at  the  same  time. 
Section  7089,  supra,  provides  for  a city  manager  of  a city  of 
the  third  class  and  sets  forth  his  duties,  said  section  pro- 
vides, in  part,  as  follows: 

rt  >>  J*  * He  shall  be  the  administrative 
head  of  the  government  subject  to  the 
direction  and  supervision  of  the  council 
* * « It  shall  be  his  duty  - (af)  To  make 
all  appointments  to  offices  and  positions 
provided  for  in  section  9298J*  (6)  To 

see  that  the  laws  and  ordinances  are  en- 
forced. (c)  To  exercise  control  of  all 
departments  and  divisions  that  may  here- 
after be  created  by  the  council,  (d)  To 
see  that  all  terms  and  conditions,  imposed 
in  favor  of  the  city  on  its  inhabitants  in 
any  public  utility  franchises  are  faithfully 
kept  and  performed,  and  upon  information  of 
any  violation  thereof  to  take  such  steps  as 
will  be  necessary  to  stop  or  prevent  the 
, further  violation  of  the  3amo.  (e)  To  at- 

tend all  meetings  of  the  council  with  the 
privilege  of  taking  part  in  the  discussions 
but  having  no  vote,  (f)  To  recommend  to 
the  council  for  adoption  such  measures  as 
he  may  deem  necessary  or  expedient,  (g)  To 
prepare  and  submit  the  annual  budget  and  to 
keep  the  city  council  fully  advised  as  to  the 
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financial  conditions,  and  needs  of  the  city 
and  to  perform  such  other  dutio3  as  may  be 
prescribed  by  this  article  or  be  required  of 
him  by  any  ordinance  or  resolution  of  the 
council." 


Section  8682,  supra,  sets  forth  the  powers  and  duties  of  the 
board  of  commissioners  of  a special  road  district,  and  provides 
as  follows: 

"said  board  shall  have  sole,  exclusive  and 
entire  control  and  Jurisdiction  over  all 
public  highways  within  its  district  outside 
the  corporate  limits  of  any  city  or  village 
therein  to  construct,  ir prove  and  repair 
such  highways,  and  shall  remove  all  obstruc- 
tions from  such  highways,  and  for  the  dis- 
charge of  these  duties  shall  have  all  the 
po?/er,  rights  and  authority  conferred  by 
general  statutes  upon  road  overseers,  and 
said  board  shf.ll  at  all  times  keep  the  pub- 
lic roads  under  its  charge  in  as  good  repair 
as  the  means  at  its  command  will  permit,  and 
for  this  purpose  may  employ  hands  at  fixed 
compensations,  rent,  lease  or  buy  teams, 
implements,  tools  and  machinery,  all  kinds 
of  motor  power,  and  all  things  needful  to 
carry  on  such  road  work*  provided,  that 
the  board  may  have  such  road  work  or  any 
part  of  such  work  done  by  contract,  under 
such  regulations  as  the  board  may  prescribe." 

Section  8683,  supra,  imposes  the  further  authority  upon  the 
board: 


"*•?-»  to  oxpend  not  more  than  one-fourth 
of  the  revenue  which  may  now  or  which  may 
hereafter  be  paid  into  its  treasury  for  the 
purpose  of  grading  and  repairing  any  roads 
or  streets  within  the  corporate  limits  of 
any  city  within  said  special  road  district 
in  conformity  with  the  established  grade  of 
said  roads  and  streets  in  said  cities  and 
for  the  purpose  of  constructing  and  main- 
taining macadam,  gravel,  rock  or  paved  roads 
or  streets  within  the  corporate  limits  of 
any  city  within  the  said  special  road  dis- 
trict in  conformity  with  the  established 
grade  of  said  roads  and  streets  in  said  city: 


Honorable  Samuel  E,  Semple 


■ * 


Prom  a reading;  of  the  above  sections  relating  to  the  duties 
of  the  two  officers,  the  only  possible  incompatibility  which  might 
arise  is  when  the  board  of  commissioners  of  the  special  road  dis- 
trict must  determine  how  much  of  the  revenue  of  the  road  district 
should  be  spent  in  the  city  of  Moberly.  However,  as  pointed  out 
in  the  Bus  case,  supra,  at  l.c.  339: 

4 

iVe  do  not  think  such  a remote 
contingency  sufficient  to  create  an  in- 
compatibility, The  functions  of  the  two 
offices  should  be  inherently  inconsistent 
and  repugnant,  Stste  ex  rel,  v,  Goff, 

15  R.  I.  50?." 

Therefore,  we  are  of  the  view  that  there  is  no  inconqjati- 
bility  between  the  duties  of  the  two  offices  and  such  offices  ;ny 
be  held  at  one  time  by  one  person. 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  there  Is  no  in- 
compatibility between  the  office  of  city  manager  of  a city  of 
the  third  class  and  the  office  of  a commissioner  of  a special 
road  district,  and  that  such  offices  may  be  held  by  the  same 
person. 


Respectfully  submitted. 


GEORGE  W.  CRO.i.'LEY 

Assistant  / ttorney  General 

APPROVED: 


r:  E7‘  T^YL'OR, 

Attorney  C* 


(AVO'K) 


BANKS:  State  chartered  banks  and  trust  companies  pro- 

hibited under  Section  7953  and  Section  8033, 

R.  S.  Mo.  1939,  from  employing  moneys  in  pur- 
chasing lease  agreements,  without  recourse,  un- 
less the  same  are  taken  as  collateral  security 
for  a loan. 


May  31,  1950 


Honorable  H.  G.  Shaffner 
Commissioner,  Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  compliance  with  your 
recent  request  which  reads  as  follows: 

"It  has  been  found  among  the  assets  of  state 
chartered  banks  and  trust  companies  that  they 
at  times  include  lease  agreements  which  cover 
the  purchase  of  various  types  of  heavy  road 
equipment,  etc.  The  machinery,  of  course,  is 
in  the  possession  of  the  county  and  it  seems 
the  county  will  eventually  get  title  to  the 
equipment  after  full  payment  is  made. 

"This  Division  and  the  Examiners  have  taken 
the  stand  that  under  such  an  agreement  the 
bank  has  title  to  the  machinery  until  all  pro- 
visions of  the  lease  agreement  are  made  which 
are  concluded  at  the  time  of  final  payment. 

We  further  consider  that  this  method  of  hand- 
ling is  in  direct  violation  of  Section  7953, 

Banking  Laws,  Missouri,  1939. 

"One  such  bank  who  has  serviced  these  lease 
agreements  has  had  their  attorney  pass  on  the 
bank's  position.  A copy  of  the  attorney's  let- 
ter is  herewith  enclosed." 

Subsequent  to  the  date  this  office  received  the  opinion  re- 
quest quoted  above,  you  have  furnished  us  with  copies  of  the  lease 
agreement  with  option  to  purchase,  blank  bill  of  sale  and  assign- 
ment of  lease  contract,  all  of  said  instruments  bearing  directly 
on  the  commercial  practice  being  engaged  in  by  the  state  chartered 
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Honorable  H.  G.  Shaffner 


bank.  The  question  to  be  determined  in  this  opinion  is  whether  a 
state  chartered  bank  or  trust  company  may  purchase  the  lease  agree- 
ment, take  an  assignment  thereof  without  recourse  and  accept  a bill 
of  sale  to  the  property  described  therein  in  view  of  the  provisions 
of  Section  7953,  R.  S.  Missouri,  1939,  which  provides: 

"No  corporation  now  existing,  nor  any  here- 
after organized  under  any  law  of  this  state, 
whether  general  or  special,  as  a bank,  or 
to  carry  on  a banking  business,  shall  employ 
its  moneys,  directly  or  indirectly,  in  trade 
or  commerce  by  buying  and  selling  ordinary 
goods,  chattels,  wares  and  merchandise,  or 
by  owning  or  operating  industrial  plants: 

Provided,  that  it  may  sell  all  kinds  of  prop- 
erty which  may  come  into  its  possession  as 
collateral  security  for  loans,  or  in  the  or- 
dinary collection  of  debts." 

Appended  to  this  opinion  are  copies  of  the  lease  agreement, 
assignment  of  the  lease  contract  and  bill  of  sale,  all  being  neces- 
sary to  complete  the  action  being  considered.  Appropriate  refer- 
ence will  be  made  to  these  instruments  in  the  course  of  remarks 
made  herein. 

Section  7953,  R.  S.  Missouri,  1939,  is  found  in  the  special 
statutes  applicable  to  state  chartered  banks.  The  statute  has  its 
counter-part  in  the  law  applicable  to  state  chartered  trust  com- 
panies and  is  to  be  found  at  Section  8033,  R.  S.  Missouri,  1939, 
which  provides: 

"No  trust  company  shall  employ  its  moneys, 
directly  or  indirectly,  in  trade  or  commerce, 
by  buying  and  selling  ordinary  goods,  chat- 
tels, wares  and  merchandise,  or  by  owning  or 
operating  industrial  plants:  Provided,  that 
it  may  sell  all  kinds  of  property  which  may 
come  into  its  possession  as  collateral  se- 
curity for  loans,  or  in  the  ordinary  col- 
lection of  debts." 

Due  to  the  similarity  of  Section  7953  and  Section  8033,  R.  S. 
Missouri,  1939,  it  is  unnecessary  to  make  separate  reference  herein- 
after to  limitations  imposed  by  such  statutes  on  banks  and/or  trust 
companies . 

We  first  dispose  of  the  proviso  contained  in  the  statutes  be- 
ing construed.  The  prohibitions  contained  in  the  statutes  are  not 
effective  to  prohibit  the  sale,  by  the  banking  corporation,  of  "all 
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kinds  of  property  which  may  come  into  its  possession  as  collateral 
security  for  loans,  or  in  the  ordinary  collection  of  debts."  None 
of  the  facts  disclosed  in  the  opinion  request,  including  its  en- 
closure, intimate  that  the  lease  agreement,  the  assignment  thereof 
and  the  bill  of  sale  acquired  by  the  banking  corporation  came  into 
its  possession  in  the  course  of  ordinary  collection  of  debts. 

This  being  so,  we  at  once  eliminate  the  proviso  in  the  stat- 
utes as  a factor  to  be  further  considered  in  this  opinion.  By 
taking  the  instruments  in  question  for  valuable  consideration, 
has  the  banking  corporation  employed  its  moneys,  directly  or  in- 
directly, in  trade  or  commerce  by  buying  and  selling  ordinary 
goods,  chattels,  wares  and  merchandise  in  violation  of  the  stat- 
utes being  construed?  The  vital  characteristics  of  the  instru- 
ments giving  life  to  the  transaction  must  be  considered.  The 
lease  agreement  is  entered  into  by  E.  A.  Martin  Machinery  Company, 
a corporation,  lessor,  with  the  County  Court  of  Greene  County,  Mis 
souri,  as  lessee.  By  fulfilling  the  terms  of  the  lease  agreement, 
Greene  County  may  exercise  the  option  to  purchase  contained  there- 
in and  acquire  title  to  the  property  it  is  to  use  on  a rental  ba- 
sis until  option  to  purchase  is  exercised.  As  between  the  lessor 
and  lessee,  title  to  the  equipment  remains  in  the  lessor  under  the 
lease  agreement.  In  executing  an  assignment  of  the  lease  contract 
to  the  bank,  without  recourse,  and  executing  the  delivering  to  the 
bank  a bill  of  sale  affecting  the  property  described  in  the  lease 
agreement,  the  lessor  has  in  effect  transferred  all  its  right, 
title  and  interest  in  the  lease  agreement  to  the  bank  for  the 
valuable  consideration  stated  in  the  bill  of  sale. 

Under  the  facts  we  can  certainly  not  say  that  the  bank  is 
acting  as  agent  for  the  lessor  of  the  equipment  with  authority 
limited  to  accepting  rental  payment  from  Greene  County  under  the 
lease  agreement.  Nor,  can  we  say  that  the  bank's  present  interest 
in  the  property  came  by  reason  of  the  property  being  collateral  se 
curity  for  any  loan  advanced  to  the  lessor  or  lessee.  Stated  sim- 
ply, the  bank  is  employing  its  moneys  in  trade  or  commerce  by  tak- 
ing title  to  ordinary  chattels  without  the  same  being  taken  as 
collateral  for  loans. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  state  chartered  bank 
or  trust  company  violates  the  express  provisions  of  Section  7953 
and  Section  8033,  R.  S.  Missouri,  1939,  when  either  employs  its 
moneys  in  purchasing  lease  agreements  containing  options  to  pur- 
chase personal  property  described  therein,  such  purchases  being 
affected  by  taking  an  assignment  of  the  lease  agreement,  without 
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recourse,  accompanied  by  a blank  bill  of  sale  from  the  lessor, 
without  such  assignment  being  taken  as  collateral  security  for 
a loan. 

Respectfully  submitted, 


JULIAN  O’MALLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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CQRPOBATitflHS  ) Trust  company  may  extend  coi^6rai;a  existence  altnou* 
) net  engaged  in  trust  business* 


June  6,  1950 


Honorable  If,  G*  Shaffner 
Comnissioner , Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Sir* 


We  have  received  your  request  for  an  opinion  of  this  department 
which  request  is  as  follows: 

"This  Division  has  been  approached  to  extend 
the  charter  of  the  Missouri  Lincoln  Trust 
Company,  St.  Louis,  Missouri,  This  trust 
company  was  chartered  by  this  Division  on 
September  12,  1900,  for  a period  of  fifty 
years,  making  the  charter  expire  on  Septem- 
ber 11,1950. 

"The  Mercantile  Trust  Company,  St,  Louis, 

Missouri,  on  September  23,  1907 » purchased 
the  assets  and  as Burned  the  liabilities  of 
this  trust  company.  It  is  admitted  that 
all  deposit  and  trust  liability  has  been 
paid  in  full j the  only  interest  now  remain- 
ing is  that  of  the  shareholders, 

"It  seems  that  certain  of  the  shareholders 
have  held  their  annual  meeting  and  elected 
directors  and  officers,  though  we  fail  to 
find  in  this  office  where  we  have  received 
the  oaths  of  directors  in  any  of  the  years 
since  1907« 

"May  we  be  favored  with  an  opinion  regard- 
ing the  responsibility  of  this  Division  in 
the  request  of  an  extension  of  the  charter. 

It  has  been  said  that  in  ease  the  charter 
is  extended  that  the  persons  interested  will 
agree  that  the  charter  will  not  be  used  for 
any  other  purpose  than  in  the  Course  of  the 
final  liquidation  to  shareholders," 


Honorable  H.  G.  Shaffner 


Provision  for  extension  of  the  period  of  corporate  existence 
of  trust  companies  is  made  by  Sections  80$2  and  8053*  H.  S*  Missouri, 
1939*  After  the  preliminary  action  has  been  taken  by  the  corpora- 
tion, the  Commissioner  of  Finance  is  re  hired  to  issue  his  certifi- 
cate when  he  is  satisfied  that  there  has  been  a compliance  in  good 
faith  with  all  the  requirements  of  the  law  relating  to  the  extension 
of  corporate  existence. 

We  enclose  herewith  copy  of  an  opinion  of  this  department  dated 
November  29*  194®#  and  addressed  to  Honorable  Edgar  C.  Nelson,  in 
which  we  concluded  that  the  sale  by  a bank  of  all  of  its  assets 
does  not  terminate  the  corporate  existence  of  the  bank,  and  that 
such  bank  still  maintains  and  enjoys  its  corporate  existence  under 
the  charter  granted  by  the  State  of  Missouri.  That  conclusion  is, 
we  feel,  applicable  in  the  present  situation.  The  Missouri  Lincoln 
Trust  Company  has  never  terminated  its  corporate  existence  and  the 
sale  of  its  assets  did  not  have  the  effect  of  doing  so. 

Inasmuch  as  the  Missouri  Lincoln  Trust  Company  has  maintained 
its  corporate  existence  following  the  sale  of  its  assets,  we  feel 
that  for  the  purpose  of  permitting  it  to  liquidate  the  interests  of 
its  shareholders,  it  should  be  permitted  to  extend  Its  existence 
upon  compliance  with  the  requirements  of  Sections  8052  and  80 53* 

We  perceive  no  public  interest  which  might  be  adversely  affected 
by  permitting  the  extension  of  the  corporate  existence  at  this  time. 
Although  the  corporation  has  not  exercised  its  functions  as  a trust 
company,  nevertheless,  it  has  continued  to  hold  assets  and  we  see 
no  necessity  of  requiring  the  immediate  termination  of  the  liquida- 
tion proceeding  by-  refusing  to  permit  the  extension  of  the  corporate 
existence  at  this  time. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  upon  the 
showing  to  the  Commissioner  of  Finance  that  the  Missouri  Lincoln  Trust 
Company  has  complied  with  the  requirements  of  Sections  80j>2  and  8053 » 

H.  S.  Missouri,  1939*  relating  to  the  extension  of  corporate  existence, 
the  Commissioner  of  Finance  should  issue  a certificate  of  such  extension 
without  regard  for  the  fact  that  the  corporation  has  not  for  several 
years  exercised  any  functions  as  a trust  company,  but  is  involved  in 
holding  and  liquidating  certain  assets  for  the  benefit  of  its  share- 
holders. 

Respectfully  submitted. 


APPROVED ! ROBERT  R.  WELBORN 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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The:  pa  king  of  Jroans>  taking  notes  by  another  tcor^irationj  £;ial 
agoht  for  the  oankj  from  the  borrowers' “and  'made  directly  to 
a bank,  some  notes  made  to  the  other  corporation  and  deliv- 
ered to  the  bank,  without  the  endorsement  of  the  other  cor-  ' 
poration,  and  servicing  of  all  such  notes,  in  a city  other 
than  the  home  city  of  the  bank  and  in  a building  other  than 
the  banking  house  of  the  bank  in  its  home  city,  constitute 
branch  banking  on  the  part  of  the  bank. 


June  15,  1950 


FILED 


V/  i/r'i 


Honorable  Harry  G.  Shaffner  1 
Commissioner  of  Finance  x 
Department  of  Business  and  Administration 
Jefferson  City#  Missouri 


Dear  Commissioner  Shaffner: 


Your  letter  requesting  the  opinion  of  this  De- 
partment on  whether  the  proceedings  and  acts  of  a bank 
chartered  by  the  laws  of  Missouri  as  described  in  the 
letter  constitute  branch  banking,  has  been  received. 
Your  letter*  states: 


"Parties  owning  control  in  a state 
chartered  bank  have  formed  a safe  , 
deposit  company  which  is  understood 
to  have  been  incorporated  by  the 
Secretary  of  State  of  Missouri.  This' 
company  makes  loans  at  an  office  locat- 
ed some  thirty  miles  from  the  bank,  in 
- other  words,  out  of  the  banking  quarters. 

"Persons  borrowing  money  at  the  office 
of  the  safe  deposit  company  sign  notes 
which  are  payable  to  the  safe  deposit 
company.  Advances  to  the  borrower  are 
drawn  against  funds  of  the  lender  on 
deposit  at  the  bank. 

"Such  loans  then  are  turned  to  the  bank, 
some  of  which  are  endorsed,  others  not 
endorsed.  The  safe  deposit  company  keeps 
a dual  set  of  books,  in  which  case  they 
make  collection  on  those  loans  sold  and 
remit  to  the  bank  in  the  amount  collect- 
ed. 


"V/e  submit  a copy  of  an  agreement  furnish- 
ed by  the  bank  and  the  safe  deposit  corpora- 
tion in  ^conjunction  with  the  establishing  of 


Honorable  Harry  G,  Shaffner 

rind  the  servicing  of  all  notes  which 
originate  in  the  safe  deposit  company. 

There  is  also  submitted  a copy  of  ths 
remarks  made  by  tho  examiner  who  ex- 
amined the  bank  in  question  so  that 
you  may  get  his  viewpoint  of  such  trans«* 
actions, 

"Can  any  of  this  procedure  be  considered 
branch  banking?" 

Together  with  your  letter,  documents,  as  informative 
matter  descriptive  of  the  activities  of  the  bank  observed  and 
recited  by  an  Examiner  of  your  Division*  and  Examiners  for  the 
Federal  Deposit  Insurance  Corporation,  have  been  transmitted 
to  us  for  reference  and  consideration*  There  is  also  trans** 
rfiitted  with  the  named  documents  a copy  of  the  contract,  dated 
August  1*  194.9,  between  the  safe  deposit  corporation  and  others 
on  the  one  part,  and  the  bank  referred  to  in  your  letter  as  a 
State  chartered  bank,  party  of  the  other  part,  setting  forth 
In  detail  the  rights,  privileges  and  obligations,  moving  from 
each  to  the  other,  in  the  carrying  on  of  the  business  aotlvl** 
ties  which  constitute  the  basis  of  your  request  for  our  opinion 
whether  such  activities  and  proceedings  constitute  branch  bank- 
ing, The  copy  of  the  contract  which  you  furnished  is  returned 
herewith. 

Your  letter  advises  that  the  safe  deposit  corporation 
makes  loans  at  an  office  some  thirty  (30)  miles  from  the  bank. 

Your  letter  advises  that: 

"Persons  borrowing  money  at  the  office 
of  the  safe  deposit  company  sign  notes 
which  are  payable  to  the  safe  deposit 
company.  Advances  to  the  borrower  are 
drawn  against  funds  of  the  lender  on  de- 
posit at  the  bank, 

"Such  loans  then  are  turned  to  the  bank, 
some  of  which  are  endorsed,  others  not 
endorsed.  The  safe  deposit  company  keeps 
a dual  set  of  books,  in  which  case  they 
make  collection  on  those  loans  sold  and 
rerdt  to  the  bank  in  the  amount  collect- 
ed." 

The  contract  between  the  safe  deposit  corporation 
and  others,  on  the  one  part,  and  the  bank  on  the  other  part. 


Honorable  Harry  G>  Shaffner 


provides  that  the  parties  agree  that  the  bonk  shell  continue 
the  purchase  of  notes  from  the  first  parties  as  It  has  in 
the  past  been  doing*  and  that  the  bank  shall  be  given  protec- 
tion  against  losses  Which  might  occur  toy  reason  of  serious  ■ * 
criticism  of  the  transaction  between  the  parties  toy  bank  ex- 
amine rs  that  would  result  in  the  discontinuance  of  such  pur- 
chases toy  a fund  called  the  "Safe  Deposit  Company  GONTIHGEHT 
FUND'1,  said  fund  to  be  derived  from  all  discount  received* 
or  which  would  be  received  toy  the  safe  deposit  corporation 
or  its  agent*  a credit  company*  on  notes  which  have  been* 
or  will  be*  after  the  date  of  said  contract*  purchased  by 
said  bank  from  the  first  parties*  or  previously  acquired  toy 
such  agent  whose  contingent  funds  were  transferred  by  them 
to  the  safe  deposit  corporation  when  such  individuals  became 
officers  of  said  safe  deposit  corporation#  The  contract  pro- 
vides that  said  contingent  fund  shall  be  set  aside  by  the  bank 
on  the  books  of  the  bank  and  become  the  property  of  and  payable 
to  the  safe  deposit  corporation  only  when  and  to  the  extent  that 
the  balance  in  said  fund  exceeds  the  total  of  the  then  deter- 
mined delinquent  loans  and  10$  of  the  unpaid  balances  on  all 
non-delinquent  loans  acquired  toy  said  bank  from  the  sources  here 
inbefore  mentioned*  either  before  or  after  the  date  of  the  con- 
tract. It  is  further  provided  in  said  contraot  that  losses 
on  notes  (from  any  cause  whatsoever)  and  write-downs  required 
by  bank  examiners  on  notes  and  any  delinquent  notes  protected 
hereunder,  shall  be  chargeable  to  said  fund  at  the  sole  dis- 
cretion of  any  executive  officer  of  said  bank*  and  such  offi- 
cer, or  officers,  shall  be  the  sole  judge  of  the  proper  time 
and  amount  of  such  charges#  Said  contract  further  states  that 
it  is  understood  that  the  bank  shall  receive  a discount  for  its 
own  income  on  notes  so  acquired!  such  discount  to  be  fixed  toy 
mutual  agreement  as  to  each  note  at  the  time  of  its  acquisi- 
tion by  said  bank*  and  the  entries  made  thereupon  on  the  bookB 
of  said  bank  shall  be  irrefutable  evidence  of  the  discount 
agreed  upon. 

The  contract  concludes  by  providing  that  if  the  safe 
deposit  corporation  shall*  at  any  time*  suffer  a loss  on  a 
note  re-purchased  from  the  bank*  the  safe  deposit  corporation 
shall  be  reimbursed  for  such  loss  by  the  bank  only  out  of  the 
safe  deposit  corporation  Contingent  Fund*  and  only  to  the  ex- 
tent that  said  fund  is  not  thereby  reduced  to  an  amount  less 
than  the  balance  of  said  fund  sixty  (60)  days  previous  to  the 
date  of  the  charge. 
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We  have  noted  above  that  losses  or  notes  from  any 
cause  whatever/ writedowns,  required  by  bank  examiners 
on  such  notes,  and  such  other  notes  as  become  delinquent 
shall,  under  the  contract,  bo  chargeable  to  said  fund  at 
the  sol©  discretion  of  any  executive  officer  of  said  bank. 
(Underscoring  ours.)  These  advantages  and  preferences  mot* 
ing  to  the  bank  without  any  corresponding  obligation  upon 
its  part  to  allow  the  use  of  the  Contingent  Fund,  which  is 
created  out  of  the  principal,  if  not  the  only,  income  the 
safe  deposit  corporation  has,  for  recoupment  for  such  loss- 
es, leaves/  as  we  view  it,  tne  safe  deposit  corporation 
entirely  without  right  or  remedy  to  subject  Its  Contingent 
Fund  to  the  discharge  of  its  losses*  This,  and  the  further 
requirement  of  the  contract  that  write-down  notes  required 
by  bank  examiners  and  delinquent  notes  protected  by  said 
fund  shall  be  chargeable  to  said  fund  at  the  sole  discretion 
of  any  executive  officer  of  the  bank,  tend  very  strongly  to 
indicate  that  the  contract  in  these  provisions  lacks  mutuality 
because  the, force  and  effect  of  such  terms  of  the  contract  de- 
pend entirely  on  the  will  of  the  bank.  If  there  is  no  mutuality 
between  the  parties,  with  respeot  to  these  vital  elements  of 
this  contract,  it  Would  be,  for  the  want  of  mutuality,  a uni- 
lateral contract  in  favor  of  the  bank,  and,  therefore,  void 
as  to  both  parties, 

"4*  w it  There  must  be  mutuality  of  agreement  to  give 
a valid  contract,  A written  instrument  which  undertakes  to 
create  liability  as  to  one  party/ without  liability  or  obli- 
gation upon  the  other  party  thereto,  is  void  as  to  both.it-  w it 
(Hudson  et  al,  vs.  Browning,  1?^  S,W.  (Mo,  Sup.)  393#  l«c«  39&0 

These  observations  and  authorities  are  here  made  and 
applied  in  view  of  the  trend  of  the  statements  of  fact  in  the 
documents  before  us,  to  indicate  that  the  safe  deposit  corpora- 
tion is  merely  the  agent  and  servant  of  the  bank,  and  that  Its 
acts  and  conduct  in  making  loans  are,  in  reality,  the  acts  and 
conduct  of  the  bank  itself. 

Referring  again  to  the  memo  of  October  6,  19^-9»  Ih 
which  there  are  recited  facts  developed  by  an  examination  by 
the  Federal  Deposit  Insurance  Corporation  of  the  affairs  of 
the  bank  and  the  safe  deposit  corporation,  it  is  revealed 
therein  that  the  said  safe  deposit  corporation  was  chartered 
in  19^6  with  a capital  of  Five  Thousand  (15,000,00)  Dollars 
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for  the  purpose  of  conducting  a safe  deposit  business}  that 
on  December  31#  19^8#  the'  capital  stock#  then  owned  in  its 
entirety  by  the  bank,  was  sold  at  its  book  value  of  Fiv© 
Thousand  ($5,000.00)  Dollars}  that  the  majority  directors 
and  the  majority  stockholders  of  the  bank  are  the  majority 
directors  and  stockholders,  respectively,  of  the  safe  de- 
posit corporation* 

It  is  further  stated  in  said  October  6,  1949*  memo 
that  the  said  safe  deposit  corporation  was  then#  October  6# 
190.9#  indebted  to  the  bank  in  the  sum  of  Forty-Nine  Thousand 
( 149,000*00)  Dollars}  that  the  safe  deposit  corporation  has 
amended  its  charter  and  now  has  the  power  to  make  loans}  that 
a portion  of  the  loans  originating  through  the  said  safe  de- 
posit corporation  are  endorsed  without  recourse  by  the  cor-  ; 
poratlon  (presumably  to  the  bank)}  and  that  some  of  the  notes 
carried  in  the  bank's  assets  were  then,  (Qcotber  6,  1949)  made 
payable  to  the  safe  deposit  corporation  and  not  endorsed  by 
it}  that  all  delinquent  obligations  (notes)  are  removed  from 
the  bank’s  assets  when  arrearages  occur* 

The  memo  further  states  that  the  bank  follows  'the  prao 
tie©  of  accepting  notes,  by  way  of  discount,  which  are  payable 
to  the  safe  deposit  corporation  and  not  endorsed  by  the  safe 
deposit  corporation* 

The  said  memorandum  of  October^  6,  1949# -written  by 
the  examiner  for  the  F.D.I.C,  disclosing  that  the  bank  ac- 
cepts discounts  from  the  safe  deposit  corporation  in  the  form 
of  notes  or  otherwise,  is  very  persuasive  evidence  that  the 
bank  presently  would  be  exercising  no  independent  judgment  or 
discretion,  with  respect  to  the  performance  of  their  bounden 
duty  to  their  stockholders,  and  the  public,  but,  on  the  con- 
trary# show  that  such  practices  are  the  result  of  an  under- 
stood plan  that  the  safe  deposit  corporation  is  merely  the 
agent  Of  the  bank  in  providing  such  discounts  for  the  bank, 
since  the  directors  of  the  safe  deposit  corporation,  as  the 
seller  of  the  discounted  paper,  are  the  same  persons,  who 
are  directors  of  the  bank,  which  is  the  buyer  of  such  paper* 
In  other  words,  the  directors  of  the  bank  through  themselves 
as  directors  of  the  safe  deposit  corporation  are  dealing  with 
themselves  as  a bank  in  such  transactions.  This,  we  believe, 
inasmuch  as  such  transactions  are  initiated  and  the  loans  end 
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discounts  being  made  in  another  city,  fifty  miles  distant 
from  the  banking  house  of  the  bank,  constitutes  branch  bank- 
ing by  the  bank  itself  through  the  safe  deposit  corporation 
acting  as  its  agent. 

Both  letter  memos  of  October  6,  and  November  1, 

19ij-9#  assert  that  the  said  safe  deposit  corporation  at  Kansas 
City,  Missouri,  in  making  some  of  the  loans  noted,  requires 
the  notes  to  be  mad©  payable  to  the  bank. 

I 

It  is  not | as  w©  view  the  problem,  a question  whether 
the  acts  performed  by  the  safe  deposit  corporation  for  the" 
bank | such  as  talcing  notes  from  borrowers  of  money  from  the 
safe  deposit  corporation,  payable  directly  to  the  bank,  tak- 
ing  notes  for  such  loans  payable  to  the  safe  deposit  corpora- 
tion and  delivered  to  the  bank  without  endorsement  by  the  safe 
deposit  corporation,  and  the  servicing  of  all  notes  which 
originate  in  the  safe  deposit  corporation,  whether  payable  to 
the  safe  deposit  corporation  or  payable  directly  to  the  bank, 
are  sound  or  unsound,  safe  or  unsafe  practices  or,  moreover, 
whether  such  acts  in  and  of  themselves  may  be  considered  branch 
banking,  although  such  proceedings  may  well  constitute  acts  of 
banking,  but  the  vital  inquiry  here  isj  under  the  facts  dis- 
closed, as  we  viow  them,  whether  the  bank  using  the  safe  de- 
posit corporation  as  a mere  pretense  and  soreeh  to  conceal  its 
ovm  acts  as  a bank,  is  itself  carrying  on  a definite  banking 
business  outside  of  its  own  banking  house.  Sub-section  1 of 
Section  79^9#  R • S . Mo.  1939*  defining  the  rights  and  powers 
of  incorporated  banks  in  this  State  reads  as  follows: 

"To  conduct  the  business  of  receiving  money 
on  deposit  and  allowing  interest  thereon  not 
exceeding  the  legal  rate  or  without  allowing 
interest  thereon,  and  of  buying  and  selling 
exchange,  gold,  silver,  coin  of  all  kinds, 
uncurrent  money,  of  loaning' money  upon  real 
estate  or  personal  property,  and  upon  col- 
lateral or  personal  security  at  a rate  of 
interest  not  exceeding  that  allowed  by  law, 
and  also  of  buying,  investing  in,  selling 
and  discounting  negotiable  and  non-negotlable 
paper  of  all  kinds,  including  bonds,  as  well 
as  all  kinds  of  commercial  paper j and  for  all 
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loans  and  disc  omits  made,  such  corporation  ' 
may  receive  and  retain  in  advance  the  in** 
terestj  Provided,  however,  that  no  bank 
shall  maintain  In  this  s’tate  a branch  bank, 
or  receive  deposits  or  pay  checks  except 
in  its  own  banking  house," 

Sub-section  5 of  said  Seotion  79^1-9 » empowering  banic- 
ing corporations  to  purchase  real  estate,  and  among  the  reasons 
for  such  provisions,  one  apparently  was  for  the  purpose  of  re- 
quiring them  to  have  definitely  located  banking  houses,  provides 
that  they  may  exercise  the  following  powers t 

"To  purohaae,  hold  or  convey  real  property 
for  the  following  purposes*: 

"(a)  A plot  whereon  there  is  or  may  be 
erected  a building  pr  buildings  suitable 
for  the  convenient  transaction  of  its  busi- 
ness from  portions  of  which  not  required 
for  its  own  use  a revenue  may  be  derived." 

The  United  ^tatea  Supreme  Court  in  the  case  of  ex 
parte  Schollenberger,  $6  U.S,  Rep,  3&9#  construed  a statute 
relating  to  where  a corporation  could  be  served  with  process. 

In  the  opinion,  l.c.  377#  the  Court  had  this  to  say: 

"A  corporation  cannot  change  its  resi- 
dence or  its  citizenship*  It  can  have 
its  legal  home  only  at  the  place  where 
it  is  located  by  or  under  the  authority 
of  its  charter,  « ft  ,n. 

Our  Supreme  Court  in  the  case  of  State  ex  rel.  Barrett 
vs.  First  Rational  Bank  of  St*  Louis,  297  Mo,  Rep.  397*  was 
considering  a case  respecting  a national  bank  maintaining  a 
branch  bank  in  this  State  under  the  Rational  Bank  Act.  In 
determining  the  case,  and  in  holding  that  a bank  may  only  main- 
tain and  operate  one  banking  house,  the  Court,  l.c,  I4O6,  said: 

"This  location  (of  the  principal  office) 
having  been  established,  it  is  within  the 
contemplation  of  the  statute  that  the  power 
of  the  bank  is  to  be  there  exercised.  Other- 
wise the  words  *an  office  or  banking  house* 
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ceased  to  be  specific  and  instead  of  being 
singular  in  number  may  be  construed  as  plural, 
and  thus  permit  the  establishment  of  banks  in 
as  many  places  within  the  county*  city  or  town 
as  the  judgment  of  the  directors  may  prompt* 

Such  a cons  true  tion  finds  no  re  s ting  place  in 
reason*  If  followed  it  would*  instead  of  con- 
trail zing  and  rendering  more  stable  the  powers 
of  a bank  enable  it,  by  multiplying  its  place 
of  business,  to  subdivide  and  at  the  same  time 
extend  its  powers  in  such  manner  as  to  stifle 
competition*  • * * % (Words  in  parenthesis 
' , ours •) 

The  memoranda  of  the  result  of  the  examinations  by 
, the  Examiners  of  the  Federal  Deposit  Insurance  Corporation 
reveals  that  some  notes  are  taken  by  the  safe  deposit  corpora- 
tion at  Kansas  City,  made  payable  directly  to  the  bank,  and  in 
other  instances,  notes  upon  loans  taken  by  the  safe  deposit 
corporation  are  turned  over  to  the  bank  without  the  endorse- 
ment of  the  safe  deposit  corporation*  The  contract  between 
the  bank  and  the  safe  deposit  corporation  and  the  individuals 
who  are  named  as  its  agents,  gives  the  right  to  both  the  bank 
and  the  safe  deposit  corporation  to  discount  notes,  and  es- 
pecially gives  the  bank  the  right  to  discount  notes  made  pay- 
able to  the  safe  deposit  corporation*  These  are  all,  we  think, 
acta  carrying  oh  the  business  of  banking*  H Banking"  is  de- 
fined in  9 C* J*3«,  page  30,  Section  1,  as  follows* 

’’Banking  is  the  business  or  employment  of 
a bank  or  banker,  and  as  defined  by  law 
and  custom  consists  of  receiving  deposits 
payable  on  demand,  discounting,  commercial 
paper,-  making  loans  of  money  on  collateral 
security,  issuing  notes  payable  on  demand 
and  intended  to  circulate  as  money,  col* 
lecting  notes  or  drafts  deposited,  buying 
ahd  selling  bills  of  exchange,  negotiating 
loans,  and  dealing  in  negotiable  securities  1 

issued  by  the  national  or  state  government, 
or  by  municipal  or  other  corporations*'  It 
is  said,  however,  that  any  person  engaged 
in  the  business  carried  on  by  banks  of  de- 
posit, of  discount,  or  of  circulation  is 
doing  a banking  business,  although  but  one 
of  these  functions  is  exercised* 
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These  acta,  whether  performed  by  the  safe  deposit 
corporation  as  the  agent  of  the  bank,  or  by  the  bank  itself, 
at  Kansas  City,  Missouri*  would  constitute  branch  banking# 

It  is  true  that  there  are  two  corporations,  the  bank  and  the 
safe  deposit  corporation,  Kansas  City,  Missouri,  The  bank 
Itself  in  the  beginning  carried  on  in  its  own  banking  house 
the  safe  deposit  business,  purchased  by  the  safe  deposit  cor* 
poration  and  since  operated  by  the  safe  deposit  corporation 
upon  its  incorporation#  The  bank  sold  this  business,  or  pre* 
tended  to  sell  it#  to  the  safe  deposit  corporation#  The 
majority  stockholders  of  the  bank  became  the  majority  stock* 
holders  of  the  safe  deposit  corporation  upon  its  said  inpor* 
poration#  The  directors  of  the  bank  became  the  directors 
of  the  safe  deposit  corporation#  This  means  that  the  stock* 
holders  in  both  corporations  and  the  directorate  of  both, cor* 
poratlons  were  identical#  The  safe  deposit  corporation,  ac» 
cording  to  the  memo  of  the  examiner,  in  October,  194-9#  owed 
the  bank  $4.9, 000  #00#  When  a loan  IS  negotiated  by  the  safe 
deposit  corporation  it  pays  to  the  borrower  the  amount  of 
his  loan  by  check  bn  the  account  of  the  safe  deposit  corpora- 
tion to  the  bank#  It  would  appear  to  be  conclusive,  we  think, 
that  should  the  safe  deposit  corporation  suffer  a loss  from 
the  non-payment  of  any  note  held  by  it  or  taken  by  it  and  held 
by  the  bank,  involving  the  depletion  of  its  account  In  the 
bank,  such  losses  would  likewise  be  the’ losses  of  the  bank. 

It  appears  that  the  bank  shared  In  a part,  if  not  all,  of  the 
profits  of  the* safe  deposit  corporation,  and  that  all  or  near- 
ly all  the  acts  of  business  carried  on  at  Kansas  City,  Missouri, 
were  Incidents  of  banking  and  acts  that  the  bank  Is  chartered 
under  said  Section  *794-9  to  do,  and  which  it  must  do  under  the 
statutes  in  Its  banking  house#  These  facts  and  conditions  sur- 
rounding these  two  corporations  and  identified  with  the  acts  of 
both  in  carrying  on  the  business  of  lending  money,  discounting 
notes  and  servicing  loans  made  by  the  safe  deposit  corporation 
In  Jackson  County,  Missouri,  demonstrate  that  the  bank  is  the 
dominant  power,  if  not  the  entire  power,  In  carrying  on  such 
business.  The  community  of  interest  between  both  corporations 
in  the  business  carried  on  in  Kansas  City,  Missouri,  reflecting 
as  they  do  that  the  safe  deposit  corporation  took  its  initial 
business  by  purchase  from  the  bank  and  continues  its  present 
corporate  existence,  for  the  purpose  of  negotiating  the  loans 
herein  discussed,  because  of  the  favors  and  credit  granted  it 
by  the  bank,  which  has  the  power  to  deny  further  credit  to  the 
safe  deposit  corporation  and  has  the  further  po\ver  to  oast  upon 
the  safe  deposit  corporation  the  onus  of  the  liability  for  losses 
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growing  out  of  any  of  the  notes  negotiated  by  the  safe  de- 
posit  corporation  and  owned  by  the  bank  whether  delinquent 
or  not*  as  is  provided  in  their  said  contract,  and  the  owner- 
ship or  the  majority  stock  in  the  safe  deposit  corporation 
being  th©  majority  ownership  of  stock  in  the  bank,  all  indi- 
cate that  th©  bank  has  been  at  all  times,  and  now  is  in  con- 
trol of  and  carrying  on,  through  the  safe  deposit  corporation, 
merely  as  its  pretended  agent,  branch  banking  away  from  and 
outside  of  its  home  banking  house#  It  is  an  often-expressed 
and  well-established  rule  of  law  that  Whoever,  whether  a cor- 
poration or  individuals,  owns  a majority  of  the  shares  of  th© 
capital  stock  of  another  corporation,  Controls  it,  (State  ex 
inf,  vs.  Standard  Oil  06.,  2l8  Mo,  1,  l,o,  327,  citing  rad 
quoting  Neopie  ex  rel,  v*  Chicago  Gas  Trust  Co.,  130  111., 
l.c • 2^2) * 

39  0.  J,  35,  Section  hi-  defines  the  relationship  of 
master  and  servant  as  follows  1 

"The  relation  of  master  and  servant  exists 
whenever  th©  employer  retains  th©  right  to 
direct  the  manner  in  which  the  business 
>'  shall  be  done,  as  well  as  the  result  to  be 

accomplished,  or,  in  other  words,  not  only 
what  shall  be  done,  but  how  it  shall  be 
done,  w 

We  believe  that  the  facts  here  indicate  that  there 
are  not  two  independent  corporations  capable  of  contracting 
and  dealing  each  with  the  other  at  arms  length,  each  having 
and  exercising  its  own  will  in  their  contractual  relation- 
ship in  carrying  on  this  business,  but.  that  the  relationship 
of  master  and  servant  existed  and  still  exists  between  these 
two  named  corporations,  the  bank  being  the  master  and  in  con- 
trol of  this  business,  and  that  the  safe  deposit  corporation 
is  th©  servant,  subject  In  most,  if  not  all,  of  its  acts  to 
th©  will  of  the  bank  in  the  business  being  carried  on  at 
Kansas  City,  Missouri.  This  is  branch  banking  by  the  bank. 


CONCLUSION. 

It  is,  therefore,  thev opinion  of  this  Department 
that,  considering  the  shove  recited  proceedings,  described 
in  the  reports  of  the  examinations  of  the  affairs  of  the  bank 
in  question  by  the  Federal  Deposit  Insurance  Corporation,  and 
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transmitted  by  you  to  this  Department,  such  as  taking  notes 
from  borrowers  of  money  from  the  agent-corporation,  payable 
to  the  bank,  taking  notes  for  loans  payable  to  the  agent- 
corporation  and  delivered  to  the  'bank  without  endorsement 
by  the  agent-corporation,  and  the  servicing  of  all  notes  which 
are  negotiated  by  the  agent-corporation,  whether  payable  direct- 
ly to  the  bank  or  to  the  agent-corporation  and  then  transferred 
to  the  bank,  being  carried  on  by  the  safe  deposit  corporation, 
the  agent-corpo ration,  for  the  said  bank  at  Kansas  City, Missouri, 
a city  other  than  the  home  city  of  the  bank,  and  in  consideration 
of  the  above  cited  arid  quoted  authorities,  such  proceedings  con- 
stitute branch  banking*  . 


Respectfully  submitted. 


APPROVED t 


GEOROE  W.  CROWLEY 
Assistant  Attorney  General 


J*  E,  TAYLOR 
Attorney  General 


% 
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Boy  sentenced  to  twenty  years  In  1944 
and  committed  to  training  school  where 
he  was  paroled  Is  still  under  Juris- 
diction of  training  school  upon 
reaching  twenty-one  years  of  age. 


June  29,  1950 
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Honorable  W.  E,  Sears 

Director,  Board  of  Training  Schools 

Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  In  receipt  of  your  request  for  an 
official  opinion,  which  rends  as* follows: 

"On  March  20,  1944»  a hoy  WiS  sentenced 
in  the  Circuit  Court  of  Cass  County,  to 
serve  twenty  (20)  years  in  the  Missouri 
State  Penitentiary  on  a charge  of  Second 
Degree  murder.  Due  to  the  fact  that  the 
boy  was  a minor,  fourteen  years  of  age, 
the  sentence  was  commuted  to  the  Missouri 
Training  School  for  Boys  at  Boonville, 

Missouri. 

"The  commitment  accompanying  the  boy, 
points  out  that  certain  procedure  should 
be  followed.  The  circumstances  of  this 
procedure  is  outlined  in  the  following 
notation  taken  from  the  official  commit- 
ment: 

# 

" »Tho  superintendent  of  said  training 
school  Is  required  to  receive  and  safely 
keep,  the  said  defendant,  in  the  training 
school  aforesaid,  until  the  said  defendant 
becomes  of  age,  at  which  time  it  Is  ordered 
that  he  then  be  committed  to  the  peniten- 
tiary of  the  State  of  Missouri,  there  to  be 
kept,  confined,  and  treated  In  the  manner 
directed  by  law,  until  the  sentence  of  this 
Court  be  complied  with,  or  until  the  said 
defendant  shall  be  otherwise  discharged  by 
due  course  of  law. • 


in 


V 


Honorable  w.  E,  Sears 


"On  or  about  September  12,  19^-6,  an  opinion 
was  la sued  from  your  office  in  answer  to  a 
question  as  to  whether  or  not  the  boy  could 
be  placed  on  parole.  The  conclusion  as 
Given  in  the  opinion  is  as  follows: 

"•Therefore,  it  is  the  opinion  of  this  de- 
partment that  a boy  confined  in  the  Missouri 
Training  School  for  Boys  at  Boonville, 

Missouri,  who  has  met  the  requirements  of 
the  institution  for  parole.  Is  entitled  to 
be  considered  for  the  same  even  though  his 
sentence  may  bo  for  such  a term  that  he 
could  be  confined  in  the  State  Penitentiary. » 

"Due  to  the  fact  that  the  boy  has  been  on 
parole  and  possesses  an  excellent  record 
under  the  supervision  of  the  Training  School 
Board  since  July  30,  19^7,  and  knowledge 
that  the  twenty-first  birthday  of  the  boy 
will  be  realized  on  June  l4,  195>0,  your 
assistance  is  respectfully  solicited  with 
regard  to  the  following  problems: 

"1.  Is  the  boy  in  question  entitled  to 
discharge  at  the  time  he  reaches  the  age  of 
twenty-one  or  is  the  Board  required  to  turn 
over  the  custody  of  the  boy  to  officials  of 
the  Missouri  State  Penitentiary? 

"2.  7,?ay  the  Board  of  Probation  and  parole, 

who  supervises  adults,  if  they  see  fit  to  do 
so,  parole  the  boy  and  accept  supervisory 
responsibility  without  the  boy  being  delivered 
into  actual  custody  and  confinement?" 

It  will  be  noted  from  your  request  that  the  boy  in 
question  was  sentenced  in  19l|4#  and  the  place  of  confinement 
and  the  extent  of  his  punishment  are  governed  by  the  law  then 
in  effect. 

There  is  no  doubt  that  in  this  state  a child  under  the 
age  of  seventeen  years  may  be  prosecuted  under  the  general  laws 
(Section  9700,  R.S.  o.  1939?  State  ex  rel.  Wells  v.  Walker, 

326  Mo.  1233,  3i|.  S.W.  (2d)  12l|). 

The  request  further  shows  that  the  person  in  question  was 
convicted  of  second  degree  murder  and  was  sentenced  to  twenty 
years  in  the  Missouri  State  Penitentiary.  Such  a sentence  was 
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proper  because  under  Section  lj.378,  R.S.  Mo.  1939,  second  degree 
murder  Is  punished  by  Imprisonment  In  the  penitentiary  for  not 
less  than  ten  years. 

Section  8998#  R#S.  To,  1939»  which  was  in  effect  when  the 
person  in  question  was  sentenced,  provides,  in  part,  as  follows 

"Any  person  under  the  age  of  seventeen  years, 
convicted  of  a crime,  the  punishment  of  which, 
under  the  statutes  of  this  state,  when  com- 
mitted by  persons  over  the  age  of  seventeen 
years,  is  imprisonment  in  the  penitentiary 
for  a term  of  not  less  than  ten  years,  may  be 
punished  in  the  same  manner  and  to  the  same 
extent  as  provided  by  the  statutes  for  the 
punishment  of  persons  over  the  age  of  seven- 
teen, or,  if  a boy,  he  may  be  imprisoned  in 
the  penitentiary  or  committed  to  the  Missouri 
Training  School  for  Boys;  * o 

Prom  the  above  it  will  be  seen  that  the  circuit  Judge 
before  whom  the  trial  was  had,  upon  a verdict  being  returned 
finding  the  defendant  guilty  of  murder  in  the  second  degree, 
had  the  discretion  either  to  sentence  the  defendant  to  the 
penitentiary  or  to  commit  him  to  the  Missouri  Training  School 
for  Boys,  \ reading  of  the  commitment  set  forth  in  the  request 
discloses  that  the  defendant  was  committed  to  the  training 
school  until  he  "becomes  of  age,"  at  which  time  he  was  to  be 
committed  to  the  penitentiary. 

We  find  no  cases  in  the  state  dealing  with  the  validity 
of  such  a commitment.  However,  in  the  case  of  Se  parte 
Grabinaki,  213  Mich.  108,  l8l  N.W.  70^,  the  Supreme  Court  of 
Michigan  had  before  it  the  validity  of  commitment  of  sixty 
days*  confinement  to  the  county  Jail,  at  the  expiration  of 
which  the  defendant  was  to  bo  confined  in  the  Michigan 
Reformatory  for  six  months.  The  statute  under  which  he  was 
sentenced  provided  that  the  punishment  should  be  "imprisonment 
in  the  State  Prison,  Michigan  Reformatory,  or  the  Detroit 
House  of  Correction,  for  a period  of  not  less  than  six  months 
nor  more  than  one  year,  or  by  imprisonment  in  the  county  Jail 
for  not  less  than  thirty  days,  nor  more  than  one  year,  or  by 
both  fine  and  imprisonment  in  the  discretion  of  the  court. •" 

At  H.W.  l.c.  70£,  the  court  said: 

"The  amendment  made  at  the  extra  session  of 
the  Legislature  in  1919  was  intended  to  vest 
a discretion  in  the  court  and  permit  sentence 
to  a penal  institution  or  the  county  Jail, 
but  not  to  both.  When  the  circuit  Judge 
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sentenced  petitioner  to  the  county  Jail,  he 
exercised  the  discretion  reposed  in  hixa  by 
law  to  consider  the  case  as  one  demanding 
imprisonment  as  for  a misdemeanor  rather 
than  a felony,  and  he  could  not  make  the 
sentence,  one  part  as  for  a misdemeanor  and 
another  part  as  for  a felony.  * '■> 

The  court  further  said  at  l.c.  706: 

"iVhon  a prisoner  is  sentenced  to  a deal  nated 
prison,  and  is  there  confined  under  sentence, 
power  of  the  court  has  been  exercised  and  is 
exhausted  so  far  as  place  of  confinement  is 
concerned.  There  is  no  statute  or  precedent 
so  far  as  wo  can  find  allowing  the  court  to 
sentence  a prisoner  to  imprisonment  in  a 
designated  jail  or  prison  for  a part  of  the 
punishment  and  to  another  Jail  or  prison  for 
another  part.  We  must  hold  that  the  circuit 
court  had  a right  to  sentence  petitioner  to 
imprisonment  in  the  county  Jail  and  there 
imprison  him  in  default  of  the  payment  of 
the  fine  imposed,  but  not  to  sentence  him  to 
the  county  jail  for  imprisonment  and  from 
there  to  the  Michigan  Reformatory  for  im- 
prisonment in  default  of  the  payment  of  the 
fine.  Sentence  must  not  be  imposed  to  be 
served  piecemeal,  a part  thereof  in  a county 
jail  and  another  part  in  a penal  institution. 

i 

Therefore,  it  would  appear  that  the  Circuit  Court  of  Cass 
County  in  exercising  its  discretion  under  the  statute,  by  com- 
mitting the  defendant  to  the  trainln_  school,  exhausted  its 
power  as  to  designating  the  place  of  confinement,  and  such 
commitment  should  read  as  if  defendant  were  committed  to  the 
training  school  for  boys. 

The  question  which  then  arises,  as  presented  in  your 
request,  is  what  disposition  must  be  made  by  the  Board  of 
Training  Schools  of  the  boy  when  he  reaches  his  twenty-first 
birthday. 

A review  of  the  history  of  the  statutes  prior  to  the 
Constitution  of  194£  and  fche  new  Board  of  Training  School  Act 
(Laws  of  Missouri,  19^7,  Vol.'ll,  page  320)  reveals  no  intention 
on  the  part  of  the  Legislature  to  restrict  the  confinement  in 
the  Missouri  Training  School  for  Boys  to  persons  under  the  age 
of  twenty  years.  Section  22  of  the  La»3  of  Missouri,  1917, 
page  155,  provided  that  a person  under  the  age  of  oi-diteen  years 
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who  was  convicted  of  a crime,  punishment  of  which  was  death  or 
Imprisonment  In  the  penitentiary  for  a tern  of  not  less  than 
ten  years,  could  be  committed  to  the  Missouri  Reformatory  for 
a term  of  not  less  than  five  years.  Such  sentence  could  ex- 
pire after  the  twenty-first  birthday  of  the  inmate.  Said  sec- 
tion also  provided  that  the  sentence  of  any  male  person  between 
the  ages  of  eighteen  and  thirty  years  could  be  commuted  to 
confinement  in  the  Missouri  Reformatory,  Section  23  of  said 
law  provided  that  the  Governor  could  commute  the  punishment 
of  any  person  under  the  age  of  thirty  years  who  was  confined 
in  the  penitentiary  to  commitment  in  the  reformatory.  The  1917 
law  remained  in  effect  until  1927  when  the  age  for  commutation 
was  reduced  to  twenty-one  years  (Laws  of  1927#  page  379)* 

Furthermore,  Section  9673#  R*S*  Mo,  1939#  which  is  still 
in  effect  and  which  deals  with  children  under  tho  age  of  seven- 
teen years  tried  by  the  Juvenile  court  as  delinquents,  provides 
that} 

" * «■  * nothing  in  this  article  shall  prevent 
the  Juvenile  court  from  inflicting  a punish- 
ment which  shall  extend  beyond  the  age  of 
majority  in  cases  where  the  delinquent  shall 
be  convicted  of  a crime,  the  punishment  of 
which  under  the  statutes  of  this  state.,  when 
committed  by  persons  over  the  a re  of  eighteen 
years,  is  death  or  imprisonment  in  the  peni- 
tentiary for  a term  of  not  leas  than  ten  years, 

<>  » 

Under  the  above  section  a Juvenile  who  is  found  by  the  court 
to  be  a delinquent  child  because  he  has  committed  a certain  type 
of  crime  may  be  committed  to  the  training  school  for  a term  which 
will  expire  after  he  reaches  his  majority. 

In  view  of  the  above  statutes,  we  believe  that  a person 
who  under  seventeen  years  of  ago  was  convicted  of  second  degree 
murder  in  19^4  and  sentenced  to  twenty  yoars  in  the  penitentiary 
could  be  committed  by  the  Judge  to  the  Missouri  Training  School 
for  Soys,  and  the  custody  of  such  boy  by  the  training,  school  did 
not  expire  when  the  boy  reached  the  age  of  twenty-one  and  the 
boy  remained  subject  to  the  Jurisdiction  of  the  officials  of  the 
training  school.  In  view  of  the  fact  that  a person  who  has  been 
paroled  is  still  in  constructive  custody,  then  such  custody  re- 
mains in  the  Board  of  Training  Schools  until  his  sentence  expires 
or  he  is  sooner  discharged  by  due  course  of  law. 

In  view  of  the  above  conclusion  an  answer  to  your  second 
question  is  unnecessary. 
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CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  a 
boy  under  the  age  of  seventeen  years  who  in  19Mi-  was  convicted 
and  sentenced  to  twenty  years  in  the  penitentiary  and  was  com- 
mitted by  the  court  to  the  Missouri  Training  School  for  Boys 
remains  subject  to  the  control  and  Jurisdiction  of  the  Board 
of  Trainin : Schools  until  the  expiration  of  his  term  or  until 
otherwise  discharged  by  due  course  of  law,  and  said  boy  upon 
reaching  his  twenty-first  birthday  should  not  be  transferred 
to  the  Missouri  State  penitentiary. 


Respectfully  submitted. 


ARTHUR  K.  0 'KEEFB 

Assistant  Attorney  General 

APPROVED: 


U • ift  LbUr. 

Attorney  General 


AMO'Ktal 


This  is  in  reply  to  your  request  for  an  opinion  which 
is  as  follows: 


"I  would  like  to  have  your  opinion  as  to 
the  transfer  of  our  book  and  office  supply 
budget  to  our  salary  budget  here  in 
Harrison  County. 

"Since  we  are  in  badly  need  of  a Probate 
Clerk  and  the  County  Court  only  appropri- 
ated #750.00  for  extra  help  here  in  the 
office.  We  have  ample  money  in  our  office 
supply  budget  to  finish  the  year  for  books, 
etc,  and  also  our  extra  salary  for  a 
Probate  Clerk. 

"We  have  been  informed  that  the  Court  nay 
transfer  money  from  one  budget  to  another 
if  necessary." 

A cardinal  rule  of  construction  is  that  in  construing  a 
statute  its  object  and  purpose  must  be  kept  in  mind  and  such 
construction  placed  upon  it  as  will,  if  possible,  effect  its 
purpose.  White  v.  Greenlee,  Q$  S.W.  (2d)  112,  337  Mo.  5ll{.. 

The  courts  of  Missouri  have  declared  the  purpose  to  be 
accomplished  by  the  enactment  of  the  County  Budget  Law  in 
many  cases.  In  the  case  of  State  ex  rel.  Armontrout  v.  Smith, 
102  S.W.  (2d)  571 » the  court  stated  at  l.c.  57k-i 

" * * * All  of  these  acts,  the  Budget  Act, 
the  Purchasing  Agent  Act  and  the  County 
Budget  Act,  were  passed  at  the  same  ses- 
sion in  1933.  Their  primary  purpose  was 
to  regulate  the  usual  operation  of  the 
regular  departments  of  Government  whose 
needs  could  be  foreseen  and  planned  on  a 
biennial  basis.  <****" 
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In  the  oaae  of  Bradford  v.  Phelps  County,  210  S.W.  (2d) 
996,  the  court  said  at  l.c.  999* 

"It  has  been  written  a county  court  Is 
only  the  agent  of  the  county  with  no  powers 
except  those  granted  and  limited  by  law 
and,  like  other  agents,  It  must  pursue  Its 
authority  and  act  within  the  scope  of  Its 
powers.  Wolcott  v.  Lawrence  County,  26 
Mo.  27 2;  State  ex  rel,  Quincy,  M.  & P.  R. 

Co.  v.  Harris , 96  Mo.  29,  8 S.W.  79!}.:  Jen- 
sen v.  Wilson  Tp.,  Gentry  County.,  346  Mo, 

1199*  ll|5  S.W, 2d  372,  373?  and  now  see 
again  State  ex  rel.  Kowats  v.  Arnold,  su- 
pra, and  Section  7#  Article  VI,  Constitu- 
tion of  19i|5*  County  courts  as  the  manager- 
ial agents  of  the  county  have  the  duty  to 
so  manage  the  county's  fiscal  affairs  as 
to  comply  with  Section  26,  Article  VI, 

Constitution  of  Missouri,  19 1|5»  providing 
(inter  alia)  limitations  on  indebtedness 
of  local  governments.  Section  10910  as 
amended.  Laws  of  Missouri,  19lj5#  pp»  6l0, 

6ll,  of  County  Budget  Law,  supra.  Mo, 

R.S.A.  8 10910,  The  County  Budget  Law 
makes  it  more  expedient  for  the  county 
court  to  perform  its  duty,  that  is,  the 
County  Budget  Law  provides  'ways  and 
means  for  a county  to  record  the  obliga- 
tions incurred  and  thereby  enable  it  to 
keep  the  expenditures  within  the  income.' 

Traub  v.  Buchanan  County,  3kl  Mo.  727# 

108  S.W. 2d  3l|-0,  3 k2.  * * * 

And  in  the  case  of  Gill  v.  Buchanan  County,  1 lj2  S.W.  (2d) 
665,  the  court  declared  at  l.c.  6681 

" * * * This  court  has  held  that  the  pur- 
pose of  the  County  Budget  Law  was  'to 
compel  * * * county  courts  to  comply  with 
the  constitutional  provision,  section  12, 
art.  10'  by  providing  'ways  and  means  for 
a county  to  record  the  obligations  in- 
curred and  thereby  enable  it  to  keep  the 
expenditures  within  the  income.'  Traub 
v.  Buchanan  County,  3I4I  Mo«  727,  108  S.W. 

2d  314-0,  3142." 
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Your  question,  simply  stated.  Is  whether  or  not  the 
county  court  may  at  tills  date  transfer  money  from  one  budget 
of  a department  to  another  budget  of  the  same  department 
within  a class. 

Section  10911,  R.  S.  Mo.  1939#  provides: 

"The  court  shall  classify  proposed  expen- 
ditures in  the  following  order: 

*•»******«•■»** 

"Class  l\.»  The  county  court  shall  next 
set  aside  the  amount  required  to  pay  the 
salaries  of  all  county  officers  where 
■ . the  same  Is  by  law  made  payable  out  of 
the  ordinary  revenue  of  the  county, 
together  with  the  estimated  amount 
necessary  for  the  conduct  of  the  offices 
of  such  officers,  including  stamps, 
stationery,  blanks  and  other  office 
supplies  as  are  authorized  by  law. 

• Only  supplies  for  current  office  use 
and  of  an  expendable  nature  shall  be 
included  in  tills  class.  Furniture, 
office  machines  and  equipment  of  what- 
ever kind  shall  be  listed  under  class 
six." 

And  Section  109llf»R.  3.  Mo.  1939#  is  in  part  as 
follows : 

"The  court  shall  show  the  estimated  ex- 
penditures for  the  year  by  classes  as 
follows : 


"Class  Ij..  Pay  or  salaries  of  officers 
and  office  expense.  List  each  office 
separately  and  the  deputy  hire  separ- 
ately." 


3 
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We  have  already  seen  above  that  the  purpose  of  the 
County  Budget  Law  Is  to  put  the  counties  on  a cash  basis. 

In  order  to  do  this  the  county  courts  must  estimate  the 
expenditures  for  the  year  In  advance.  There  are  certain 
restrictions  upon  the  transfer  of  funds  from  one  class  to 
another;  however,  we  are  unable  to  find  any  statutory  restric- 
tion upon  the  transfer  of  funds  within  a class.  iYhlle  It  Is 
true  that  the  county  court  Is  directed  to  prepare  the  budget 
at  Its  regular  February  term,  nevertheless,  there  doeE  not 
appear  to  be  any  statutory  limitation  upon  subsequent  revision 
within  the  classes.  The  general  rule  concerning  the  powers 
of  county  courts  to  reconsider  or  rescind  its  orders  Is 
set  out  In  20  Corpus  Juris  Secundum  at  page  872,  873* 


"Where  a county  board  or  court  exercises 
functions  which  are  legislative,  admlnl- . 
stratlve  or  ministerial  In  their  nature 
and  which  pertain  to  the  ordinary  county 
business,  see  eS  81-34,  and  the  exercise 
of  such  functions  Is  not  restricted  as 
to  time  and  manner.  It  may  modify  or 
repeal  Its  action,  provided  rights  In 
third  persons  have  not  become  vested 
thereunder;  ***■»" 


"A  county  board  or  court  may  at  the  tern 
or  session  at  which  an  order  Is  made, 
revise  or  rescind  It,  provided  this  Is 
done  before  any  rights  accrue  there- 
under. Ordinarily  It  has  no  power  to 
do  such  act  subsequent  to  such  term  or 
session,  although  there  Is  authority 
to  the  effect  that  this  rule  Is  limited 
to  judicial  acts  and  Is  not  applicable 
to  legislative  and  ministerial  acts." 
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The  action  of  the  county  court  In  preparing  the  classi- 
fication of  expenditures  under  the  provisions  of  the  County 
Budget  Lav  has  been  held  to  be  legislative  in  character. 

(Bash  v.  Truman,  75  S.W.  (2d)  81j.O,  8i|3*) 

In  tvo  Kentucky  cases  a similar  question  as  to  the  right 
of  reconsideration  and  revision  of  an  order  by  a county  court 
has  been  decided.  In  the  case  of  Crick  v.  Rash,  229  S.W.  63, 
the  court  said  at  l.c.  65:. 

"Under  ground  (2)  relied  on  In  the  petition 
In  support  of  the  Injunction,  the  principal 
objection  is  that  the  fiscal  court  changed 
its  orders  a number  of  times  after  the 
entry  of  a prior  one  and  aftor  the  adjourn- 
ment of  the  court,  which  orders  related  to 
various  administrative  matters  pertaining 
to  the  sale  of  the  bonds,  such  as  the  ap- 
pointment of  commissioners  for  the  handling 
of  the  proceeds,  the  roads  upon  which  such 
proceeds  or  portions  thereof  should  be  ex- 
pended, and  other  matters  of  similar  nature. 

It  is  insisted  that  the  fiscal  court,  being 
one  of  record,  had  no  jurisdiction  to 
change  any  of  such  orders  after  they  had 
been  made  and  after  the  term  of  court  at 
which  they  were  made  was  adjourned.  But 
a sufficient  answer  to  all  this  Is  that 
in  the  cases  of  Commonwealth  v.  Beauchamp, 

136  Ky.  227,  12l{.  S.  W.  20k,  Crittenden 
Countv  Court  v.  Shanks,  88  Ky.  1^.75*  11 
S.W.  lj.63,  11  Ky.  Law  Rep.  8,  and  Scott  v. 

Forrest,  17^4-  Ky.  67 2,  192  S.W.  691,  we 
held  that  the  orders  of  the  fiscal  court 
as  are  here  Involved  were  legislative  in 
their  nature  rather  than  Judicial,  and  that 
they  were  subject  to  be  revoked,  modified, 
or  altered  at  a subsequent  term  of  the 
court,  provided  such  modification,  alter- 
ation, or  renunciation  did  not  affect  pre- 
viously acquired  rights  of  any  one  who 
acted  upon  the  faith  of  thoir  original 
entry." 

And  again  in  the  case  of  Sandy  Hook  Bank»s  Trustee  v. 
Elliott  Co.  Fiscal  Court,  58  S.W.  l2d)  637,  the  court  reiter- 
ated the  above  principle  at  l.c.  638: 
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"The  fiscal  court  la  an  executive  as  well 
as  a Judicial  body.  When  It  acts  Judicially 
its  Judgments  may  not  be  set  aside  at  a 
subsequent  term,  except  upon  the  grounds 
on  which  Judgments  of  other  courts  may  be 
set  aside.  But  when  it  acts  in  its  exe- 
cutive capacity  its  orders  stand  Just  as 
the  orders  of  any  other  executive  body. 

To  illustrate,  if  the  directors  of  a bank 
or  a city  council  had  made  an  order  simi- 
lar to  that  of  October  9#  clearly  they 
could  at  a subsequent  meeting  set  it  aside. 

There  was  no  consideration  for  it.  It  was 
simply  a voluntary  action  on  the  part  of 
the  court,  taken  under  its  power  to  ‘regu- 
late and  control  the  fiscal  affairs  and 
property  of  the  county.1  Kv.  Stats.  5 lGlj.0. 

Black* s Law  Dictionary, 'p.  L6l." 

It  is  the  duty  of  the  county  courts  to  see  that  the 
business  of  the  county  is  transacted  in  an  expeditious  manner 
and  one  designed  to  secure  the  best  services  possible  for  the 
residents  with  the  available  money.  Certain  statutory  re- 
strictions have  boon  placed  upon  the  county  court,  but  we 
do  not  find  any  which  would  not  permit  the  transfer  of  moneys 
within  a classification  from  one  budget  to  another  If  the 
county  court  subsequently  found  that  such  transfer  would 
promote  the  best  interests  of  the  people. 

However,  we  believe  that  in  the  event  of  any  such  revision 
the  applicable  provisions  of  3ection  10917 » H.  S.  Mo.  1939* 
should  be  followed.  That  section  reads  I 

"It  is  hereby  made  the  first  duty  of  the 
county  court  at  its  regular  February  term 
to  go  over  the  estimates  and  revise  and 
amend  the  same  in  such  way  as  to  promote 
efficiency  and  economy  in  county  govern- 
ment. The  court  may  alter  or  change  any 
estimate  as  public  interest  may  require 
and  to  balance  the  budget,  first  giving 
the  person  preparing  supporting  data  an 
opportunity  to  be  heard  but  the  county 
court  shall  have  no  power  to  reduce  the 
amounts  required  to  be  set  aside  for 
classes  1 and  3 below  that  provided  for 
herein.  After  the  county  court  shall  have 
revised  the  estimate  it  shall  be  the  duty 
of  the  clerk  of  said  court  forthwith  to 
enter  such  revised  estimate  on  the  record 
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of  the  said  court  and  the  court  shall  forth- 
with enter  thereon  Its  approval.  The  county 
clerk  shall  within  five  days  after  the  date 
of  approval  of  such  budget  estimate,  file 
a certified  copy  thereof  with  the  county 
treasurer,  taking  Ills  receipt  therefor, 
and  he  shall  also  forward  a certified  copy 
thereof  to  the  state  auditor  by  registered 
mail.  The  county  treasurer  shall  not  pay 
nor  enter  protest  on  any  warrant  for  the 
current  year  until  such  budget  estimate 
shall  have  been  so  filed.  (This  shall  not 
' aPPly  to  warrants  lawfully  issued  for 
accounts  due  for  prior  year,  lawfully  pay- 
able out  of  funds  for  prior  years  on  hand, ) 
If  any  county  treasurer  shall  pay  or  enter 
for  protest  any  warrant  beforo  the  budget 
estimate  shall  have  been  filed,  as  by  this 
act  provided,  he  shall  be  liable  on  his 
official  bond  for  such  act.  Immediately 
upon  receipt  of  the  estimated  budget  the 
state  auditor  shall  send  to  the  county 
clerk  his  receipt  therefor  by  registered  — 
mall. 

"Any  order  of  tho  county  court  of  any  county 
authorizing  and/or  directing  the  issuance 
of  any  warrant  contrary  to  any  provision 
of  this  law  shall  be  void  and  of  no  binding 
force  or  effect;  and  any  county  clerk, 
county  treasurer,  or  other  officer,  parti- 
cipating in  the  issuance  or  payment  of  any 
suoh  warrant  shall  be  liable  therefor  upon 
his  official  bond," 


CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  the 
county  court  may  transfer  money  from  one  item  • to  another  in 
Class  ij.  If  such  transfer  is  found  to  be  necessary  and  bene- 
ficial to  the  county. 

Respectfully  submitted. 


APPROVED: 

JOHN  R.  BATJf 

Assistant  Attorney  General 


Attorney  General 
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Commissioner  of  Division  of  Finance  not 
authorized  to  issue  license  to  mutual 
savings  bank  organized  in  the  state  of 
New  York  to  conduct  its  business  in  this 
state . 


July  31,  1950 


Honorable  H.  G.  Shaffner 
Commissioner,  Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Shaffner: 

The  following  opinion  is  rendered  in  reply  to  your  inquiry 
reading  as  follows: 

"A  savings  bank  organized  and  chartered  in 
the  State  of  New  York  proposes  to  buy  G.  I. 
and  other  Federally  guaranteed  loans  in  this 
State  and  to  secure  a person  or  firm  in  this 
State  to  service  those  loans. 

"In  buying  and  servicing  those  loans,  they 
desire  to  have  their  action  approved  and  are 
of  the  opinion  that  this  Division  is  the  one 
to  issue  such  permit.  In  this  connection 
they  maintain  Sections  7893  and  7992,  Banking 
Laws,  Missouri,  1939,  would  apply. 

"May  I be  favored  with  an  opinion  which  will 
state  whether  or  not  this  Division  has  any 
responsibility  and  to  what  extent? 

"For  your  information  there  is  attached  a 
statement  showing  corporate  structure  of  such 
a savings  bank." 

Facts  appearing  in  your  request  for  an  opinion  disclose  that 
a mutual  savings  bank  organized  and  operating  under  the  laws  of 
the  state  of  New  York  seeks  to  obtain  a license  from  the  Division 
of  Finance  permitting  it  to  conduct  a portion  of  its  mortgage  loan 
business  in  Missouri  through  an  appointed  resident  agent  in  this 
state . 
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Prior  to  the  establishment  of  the  state  banking  department 
as  a separate  administrative  department  of  government  in  Missouri 
in  1907  (Laws  of  Missouri,  1907,  page  124),  Section  1025,  R.  S. 
Missouri,  1899,  as  amended  in  1903  (Laws  of  Missouri,  1903,  page 
123)  included  the  following  provision:  "*  * * No  corporation  or- 
ganized under  the  laws  of  a foreign  state  shall  be  licensed  to 
engage  in  the  banking  business  in  any  manner  in  this  state." 

The  above-quoted  portion  of  Section  1025,  R.  S.  Missouri, 

1899,  as  amended  in  1903,  has  been  brought  forward  through  the 
intervening  years  in  each  revision  of  our  state  statutes  and  was 
included  in  the  1939  revision  at  Section  5074  of  Article  I,  Chap- 
ter 33,  R.  S.  Missouri,  1939,  said  article  containing  the  general 
provisions  of  our  laws  relating  to  corporations.  This  particular 
prohibition  has  remained  as  a part  of  the  corporation  code  of  this 
state  since  1903,  and  it  has  been  changed,  in  its  form  only,  as 
late  as  1943  when  this  state  adopted  the  General  and  Business  Cor- 
poration Act  of  1943  (Laws  of  Missouri,  1943,  page  410.)  For  the 
purpose  of  this  opinion  it  is  not  necessary  to  discuss  the  prohi- 
bition in  its  present  form  as  directed  to  the  Secretary  of  State 
as  he  administers  the  General  and  Business  Corporation  Act  of  1943. 

Section  7949,  Article  2,  Chapter  39,  R.  S.  Missouri,  1939,  has 
been  a part  of  the  code  applicable  to  banks  in  this  state  since  its 
enactment  in  1915  (Laws  of  Missouri,  1915,  page  113).  So  much  of 
the  section  as  is  germane  to  the  present  inquiry  reads  as  follows: 

"Every  corporation  shall  be  authorized  and 
empowered : 

"1.  To  conduct  the  business  of  receiving 
money  on  deposit  and  allowing  interest  there- 
on not  exceeding  the  legal  rate  or  without 
allowing  interest  thereon,  and  of  buying  and 
selling  exchange,  gold,  silver,  coin  of  all 
kinds,  uncurrent  money,  of  loaning  money  upon 
real  estate  or  personal  property,  and  upon 
collateral  or  personal  security  at  a rate  of 
interest  not  exceeding  that  allowed  by  law, 
and  also  of  buying,  investing  in,  selling 
and  discounting  negotiable  and  non-negotiable 
paper  of  all  kinds,  including  bonds  as  well 
as  all  kinds  of  commercial  paper;  and  for  all 
loans  and  discounts  made,  such  corporation 
may  receive  and  retain  in  advance  the  interest: 

Provided,  however,  that  no  bank  shall  main- 
tain in  this  state  a branch  bank,  or  receive 
deposits  or  pay  checks  except  m its  own  bank- 
ing house."  (.underscoring  ours.) 
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The  prohibition  contained  in  Section  7949,  supra,  against 
establishing  branch  banks  in  Missouri  was  reviewed  by  the  Supreme 
Court  of  Missouri  in  1923  in  the  case  of  State  ex  rel.  Barrett  v. 
First  National  Bank,  297  Mo.  397,  wherein  the  attorney  general  of 
this  state  successfully  resisted  the  efforts  of  a national  bank  to 
establish  branches  in  this  state.  In  the  course  of  the  opinion  the 
court  spoke  as  follows  at  297  Mo.  1.  c.  413: 

MV.  In  this  State  the  banking  business  can 
be  conducted  only  by  a corporation.  Thus  or- 
ganized, the  extent  of  its  powers  must,  as  we 
have  said,  be  determined  by  the  statute  of  its 
creation.  The  state  banking  act  gives  express 
recognition  to  this  rule  in  providing  that 
banks,  whether  incorporated  under  Federal  or 
State  law,  can  transact  only  such  business  as 
is  permitted  by  the  laws  of  the  United  States 
or  of  the  State.  (Sec.  11684,  R.  S.  1919.) 

Branch  banks,  not  having  been  permitted  by  the 
state  law  either  by  express  terms  or  necessary 
implication,  the  well  recognized  canon  of  con- 
struction will  authorize  the  exclusion  of  this 
power  from  those  granted.  Reliance  upon  this 
rule  is,  however,  unnecessary  in  the  presence 
of  a subsequent  section  (Sec.  11737,  R.  S.  1919) 
in  which  it  is  provided  'that  no  bank  shall 
maintain  in  this  State  a branch  bank  or  re- 
ceive deposits  or  pay  checks  except  in  its 
own  banking  house.'  The  attempt,  therefore, 
of  the  respondent  to  establish  a branch  bank 
is  not  only  an  act  in  excess  of  its  corporate 
powers,  but  in  violation  of  an  express  statute." 

Considering  that  during  a period  covering  forty-seven  years 
no  foreign  banking  corporation  has  been  licensed  to  conduct  its 
business  in  the  State  of  Missouri,  we  conclude  that  the  long-con- 
tinued interpretation  of  Section  5074  and  Section  7949,  R.  S.  Mis- 
souri, 1939,  as  quoted  supra,  is  in  itself  justification  for  deny- 
ing a license  to  the  mutual  savings  bank  which  has  its  corporate 
domicile  in  the  state  of  New  York.  However,  we  need  not  rest  our 
conclusion  on  this  fact  alone.  Under  the  banking  laws  of  Missouri 
it  is  mandatory  that  all  banks  and  trust  companies  have  a capital 
stock  structure.  A New  York  mutual  savings  bank  operates  without 
capital  stock  structure,  and  it  is  readily  apparent  that  if  it  were 
licensed  to  do  business  in  this  state  it  would  be  unable  to  com- 
ply with  the  express  provision  of  Section  7992,  R.  S.  Missouri, 
1939,  with  respect  to  stating  in  its  application  for  a license  "the 
amount  of  its  capital  actually  paid  in  cash  and  the  amount  sub- 
scribed for  and  unpaid."  We  deem  it  necessary  to  set  forth  ad- 
ditional reasons  for  the  conclusion  hereinafter  stated. 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  the  Commissioner  of 
the  Division  of  Finance  is  not  authorized  under  the  banking  laws 
of  Missouri  to  issue  a license  to  a mutual  savings  bank  organized 
under  the  laws  of  the  state  of  New  York  to  conduct  its  business  in 
Missouri . 

Respectfully  submitted, 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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A trust  company  operating  under  Article ‘3 > Chapter  39* 
R.  S.  Mo.,  1939*  may  qualify  as  executor  of  an  estate. 
Such  trust  company  not  required  to  make ^deposit  of 
securities  with  Commissioner  of  Finance  undei*  Section 
8068,  Article  3,  Chapter  39*  S.  Missouri,  1939* 
if  it  elects  to  qualify  as  such  executor  by  giving 
bond  as  required  by  law  for  appointment  of  individuals 
as  executors. 


August  3,  1950 


Honorable  H.  G.  Shaffner,  Commissioner 
Division  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Mr.  Shaffner t 

The  following  opinion  is  rendered  in  reply  to 
your  recent  request  which  reads  as  follows! 

"Under  date  of  May  l6  a request  was  ^ - 

made  for  an  opinion  regarding  operations 
in  itiich  the  Guaranty  Trust  Company  of 
Missouri,  Clayton,  Missouri  was  interested. 


"In  this  connection  there  are  attached 
the  original  Articles  of  Agreement  of  the 
trust  company  referred  to.  It  is  asked 
that  an  opinion  be  rendered  on  the  basis 
of  whether  or  not  the  trust  company  may 
sorve  as  a corporate  executor  in  a small 
estate,  also  do  the  Statutes  provide  a 
trust  company  must  deposit  bonds  in  the 
amount  of  $200,000  with  this  Division  in 
order  to  qualify  with  a Probate  Court." 

The  Guaranty  Trust  Company  of  Missouri  is  a 
corporation  formed  under  the  provisions  of  Article  3# 
Chapter  39#  Revised  Statutes  of  Missouri  1939»  aaid 
article  being  entitled  "Trust  Companies."  Powers  and 
purposes  of  corporations  organized  under  the  aforesaid 
article  are  set  forth  in  Section  802lj.,  R.  3.  Mo.  1939#  as 
repealed  and  reenaoted  by  House  Bill  2086,  passed  by  the 
6f?th  General  Assembly.  Among  the  several  powers  granted 
in  said  section  we  find  the  following: 
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"To  act  as  executor  and  trustee  under 
last  will,  or  as  administrator  with 
or  without  the  will  annexed,  of  the 
estate  of  any  deceased  person,  or  as 
guardian  or  curator  of  any  infant, 
insane  person,  idiot  or  habitual 
drunkard,  or  trustee  for  any  convict 
in  the  penitentiary,  under  the 
appointment  of  any  court  of  record 
having  jurisdiction  of  the  person  or 
estate  of  such  deceased  person, 
infant,  insane  person,  idiot,  habitual 
drunkard  or  convict," 

In  taking  unto  itself  the  powers  enumerated  from 
Section  8024,  as  quoted  above,  the  Guaranty  Trust  Company  of 
Missouri  incorporated  the  quoted  provision  in  its  Articles 
of  Agreement,  and  shown  at  paragraph  seven  thereof.  The 
quoted  portion  of  Section  802lj.,  supra,  clearly  disposes  of 
the  first  question  posed  in  the  opinion  request.  The  statute 
definitely  conveys  a power  to  the  trust  company  to  act  as 
executor. 

The  second  question  presented  in  the  opinion  request 
calls  for  a ruling  as  to  whether  a trust  company  may  qualify 
as  executor  in  the  probate  court  without  first  having 
deposited  securities  in  the  amount  of  two  hundred  thousand 
dollars  with  the  Commissioner  of  the  Division  of  Finance,  Sec- 
tion 8068,  Article  3#  Chapter  39,  R,  s.  Mo,  1939#  provides, 
in  part,  as  follows: 

"Any  company  now  doing  business  in 
this  state  or  which  may  hereafter  be 
organized  under  the  provisions  of 
this  article  to  do  business  in  this 
state,  which  shall  make  with  the 
finance  commissioner  a deposit  of  two 
hundred  thousand  dollars,  * * * * * , 
and  ^iich  shall  satisfy  said  com- 
missioner of  its  solvency,  and  shall 
have  received  the  certificate  of  said 
commissioner  that  such  company  has 
made  said  deposit  and  has  satisfied 
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him  of  Its  solvency.  It  being  hereby 
made  the  duty  of  said  comnlssioner 
to  Issue  such  certificate  In  accordance 
with  the  facts,  shall  be  permitted  to 
qualify  as  guardian,  curator,  executor, 
administrator,  assignee,  receiver, 
trustee,  or  In  any  other  fiduciary  ' 
capacity,  by  appointment  of  any  court, 
or  under  will,  or  depository  of  money 
In  court,  without  ^lvlnr,  bond  as  such, 
and  become  sole  guarantor  or  surety 
In  or  upon  any  bond  required  by  law 
to  be  given  In  any  proceeding  In  law 
or  equity  In  any  of  the  courts  of 
this  state  or  other  states  or  of  the 
United  States,  any  other  statute  to 
the  contraary  notwithstanding)  and 
whenever  such  company  shall  exhibit 
to  the  court.  Judge,  clerk  or  other 
officer,  making  auoh  appointment,  or 
tiiose  duty  it  Is  to  approve  such  bond, 
the  certificate  of  the  flnanoe 
commissioner  of  the  state  of  Missouri 
that  such  company  has  compiled  with 
the  provisions  of  this  section  with 
respect  to  said  deposit  and  proof  of 
solvency,  the  court,  or  officer  making 
such  appointment,  or  whose  duty  it  is 
to  approve  such  bond,  may  appoint  such 
company  to  suoh  office  or  trust,  and 
penult  it  to  qualify  as  such  without 
giving  any  bond,  and  permit  such  company 
to  become  sole  guarantor  or  surety  upon 
such  bond,  without  requiring  any  other 
suoc*ety  therefor*  The  fund  so  deposited 
with  the  commissioner  shall  be  primarily 
liable  for  the  obligations  of  such 
company  as  guardian,  curator,  executor, 
administrator,  assignee,  receiver, 
tirustee  or  any  other  fiduciary  capacity. 
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by  appointment  of  a court  or  under 
will,  depository  of  money  in  court. 

Guarantor  or  surety  in  or  upon  any 
such  bond,  and  shall  not  be  liable 
for  any  other  debt  or  obligation  of 
the  company  until  all  trust  liabilities 
as  aforesaid  of  such  company  have  been 
discharged;  * **  Provided,  that 

any  person  doing  the  business  specified 
in  this  seotion,  shall  enjoy  the 
privileges  conferred  by  this  section 
by  complying  with  the  provisions  thereof: 
Provided,  that  before  any  company  shall 
be  permitted  to  comply  with  the  provisions 
of  this  section,  such  company  shall  have 
at  the  time  of  making  said  deposit,  in 
addition  to  said  deposit  of  two  hundred 
thousand  dollars  a paid  up  capital  of 
at  least  fifty  thousand  dollars,  if 
located  in  a city  of  less  than  10,000 
population;  one  hundred  thousand,  if 
located  in  a city  of  10,000  population 
or  over  and  less  than  f>0,000;  two  hundred 
thousand  dollars,  if  located  in  a city 
of  £0,000  population  or  over."  {R,lphaBla  ours.) 

Section  6058,  supra,  clearly  discloses  that  a trust 
company  may  qualify  to  serve  as  an  executor  or  administrator 
under  the  order  of  a probate  court  without  giving  bond  as  such  , 
executor  or  administrator  only  when  full  compliance  is  had  with 
the  provisions  of  this  statute*  The  statute  does  not  contain  a 
mandatory  provision  directing  that  trust  companies  desiring  to 
act  as  executors  or  administrators  place  the  deposit  of  securities 
with  the  Commissioner  of  the  Division  of  Finance.  The  deposit 
is  to  bo  made  in  the  event  the  trust  company  desires  to  act  as 
exeoutor  or  administrator  without  giving  bond. 
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CONCLUSION 


It  Is  the  opinion  of  this  of floe  that  (1)  a trust 
company  operating  pursuant  to  the  provisions  of  Article  3* 
Chapter  39*  R*  S.  Mo.  1939*  may  serve  as  executor  of  an 
estate,  and  (2)  that  such  trust  company  is  not  obligated, 
under  Section  8068,  Article  3*  Chapter  39*  R*  S.  Mo*  1939* 
to  make  a deposit  of  securities  with  the  Commissioner  of  the 
Division  of  Finance  before  it  qualifies  to  serve  as  an 
executor  if  it  is  willing  to  give  bond  in  the  manner  now 
provided  by  law  for  appointment  of  individuals  as  executors. 


Respectfully  submitted. 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 


APPROVED! 


Attorney  General 


JLO'Mths 


BANK  HOLIDAYS: 


Bank  holidays  may  be  fixed  by  bank- 
ing institutions  in  Missouri  or 
changed  after  being  fixed  by  the  adoption  at  least  15  days  in  ad- 
vance thereof,  of  a resolution  to  such  effect  by  a majority  vote 
of  the  Board  of  Directors  thereof  and  posting  notice  thereof  in 
the  bank  or  trust  company  for  the  same  time.  Holiday  must  be  on 
a certain  day  of  each  week  of  the  year. 


September  18,  1950 


Honorable  H.  G.  Shaffner 
Commissioner,  Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Commissioner  Shaffner: 

This  will  supply  the  opinion  you  requested  in  your  recent 
letter  respecting  the  selection  and  adoption  of  a weekly  bank 
holiday  by  banking  institutions  in  Missouri.  Your  letter  follows: 

"In  connection  with  Section  3100,  R.  S.  Mis- 
souri, 1939,  as  amended  by  Laws  of  Missouri 
1947,  Volume  I,  page  221  and  the  Bank  Holi- 
day Statute  as  found  at  page  310  of  the  same 
volume,  will  you  please  provide  me  with  your 
opinion  on  the  following: 

"1.  May  a bank  which  has  not  taken  any 
action  under  these  statutes  to  close  on 
any  particular  day,  close  on  one  day  such 
as  Wednesday,  August  16?  This  question 
assumes  that  the  Board  of  Directors  of 
the  bank  adopts  an  appropriate  resolution 
and  that  the  notice  required  by  the  stat- 
utes is  posted  the  requisite  period  in 
advance . 

"2.  May  a bank  which  has  taken  appro- 
priate action  under  these  statutes  so  as 
to  be  closed  on  each  Friday  (or  Saturday 
or  any  other  day  of  the  week  as  the  case 
may  be)  discontinue  this  closing  and  close 
on  one  day  such  as  Wednesday,  August  16 
and  thereafter  resume  closing  on  the  same 
day  of  each  week,  say  each  Friday  or  each 
Tuesday  as  the  case  may  be?  This  question 
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assumes  that  the  Board  of  Directors  of  the 
bank  adopts  appropriate  resolutions  and 
that  the  notice  required  by  the  statutes 
is  posted  for  the  requisite  period  in 
advance . " 

The  new  bank  holiday  statute,  Laws  of  Missouri,  1947,  Volume 
I,  page  310,  upon  the  provisions  of  which  our  opinion  is  requested, 
reads  as  follows: 

"Any  bank  or  trust  company  organized  under 
the  laws  of  the  State  of  Missouri,  or  any 
national  bank  doing  business  in  Missouri, 
may  remain  closed  on  any  Sunday  or  public 
holiday,  as  defined  in  Section  15310  of  the 
Revised  Statutes  of  Missouri,  1939,  and,  in 
addition,  on  any  day  of  the  week  fixed  at 
least  fifteen  days  in  advance  by  the  adop- 
tion of  a resolution  to  such  effect  by  a 
majority  vote  of  the  Board  of  Directors 
thereof,  and  notice  thereof  posted  in  the 
bank  or  trust  company  for  the  same  time. 

Any  day  on  which  such  bank  or  trust  com- 
pany organized  under  the  laws  of  the  State 
of  Missouri  or  national  bank  doing  business 
in  Missouri  shall,  pursuant  to  such  vote 
and  notice,  remain  closed,  shall,  with  re- 
spect to  such  bank  or  trust  company  or  na- 
tional bank,  be  deemed  a holiday  for  the 
purposes  of  Chapter  14  of  the  Revised  Stat- 
utes of  Missouri,  1939,  and  amendments 
thereto,  and  no  such  bank  or  trust  company 
or  national  bank  shall  be  required  to  per- 
mit access  to  its  safe  deposit  vaults  on 
such  day.  Where  a contract  by  its  terms 
requires  the  payment  of  money  or  the  per- 
formance of  a condition  on  any  such  day  by 
or  at  such  bank  or  trust  company  or  national 
bank,  such  payment  may  be  made  or  condition 
performed  on  the  next  business  day  succeed- 
ing such  day  when  such  bank,  trust  company 
or  national  bank  shall  so  remain  closed, 
with  the  same  force  and  effect  as  if  made 
or  performed  in  accordance  with  the  terms 
of  the  contract." 

This  statute  was  enacted  by  the  Legislature  in  aid  and  sup- 
port of  and  is  an  extension  of  the  provisions  of  Section  3100  of 
Article  1,  Chapter  14,  R.  S.  Mo.  1939,  as  amended.  Laws  of  Mis- 
souri, 1947,  pages  221,  222,  relating  to  bills  and  notes,  under 
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our  negotiable  instruments  statutes,  as  the  certification  and  ac- 
ceptance of  such  instruments  are  to  be  affected  by  holidays,  Said 
Section  311,  as  amended,  Laws  of  Missouri,  1947,  pages  221  and  222, 
reads  as  follows: 

"Every  negotiable  instrument  is  payable  at 
the  time  fixed  therein,  without  grace.  When 
the  day  of  maturity  falls  upon  a Sunday,  Sat- 
urday or  holiday,  or  on  any  day  on  which  the 
office  at  which  the  negotiable  instrument  is 
payable,  is  closed  by  law  or  custom  of  such 
office,  evidenced  by  a notice  posted  in  said 
office  for  at  least  15  days,  the  instrument 
is  payable  on  the  next  succeeding  business 
day,  except  that  the  payment,  certification 
or  acceptance  of  any  check  or  other  negotiable 
instrument  or  any  other  transaction  by  any 
bank,  trust  company  or  other  person  in  this 
State  at  any  time  on  Saturday  or  on  any  day 
on  which  the  office  of  the  particular  bank, 
trust  company  or  other  person  is  closed  by 
its  custom  (evidenced  as  aforesaid)  if  said 
payment,  certification  or  acceptance  or  other 
transaction  would  otherwise  be  valid,  shall 
be  valid  and  binding  upon  all  parties.  No 
office  which  by  its  custom  (evidenced  as  afore- 
said) closes  on  any  particular  day  or  at  a 
fixed  hour  on  any  particular  day,  shall  be 
required  to  remain  open  on  that  day  or  after 
that  hour  for  the  transaction  of  business  or 
to  pay  or  accept  payment  of  any  check,  note 
or  other  negotiable  instrument  or  perform  any 
other  transaction." 

We  shall  keep  in  mind  and  have  before  us  also  in  the  con- 
struction of  the  bank  holiday  statute  the  two  related  sections, 
Section  3161,  Article  2,  Chapter  14,  Laws  of  Missouri,  1947,  page 
222,  and  Section  3212,  Article  5,  Chapter  15,  R.  S.  Mo.  1939. 

These  two  sections  read,  respectively,  as  follows: 

"A  bill  may  be  presented  for  acceptance  on 
any  day  on  which,  negotiable  instruments  may 
be  presented  for  payment  under  the  provisions 
of  Section  3087  and  3100  of  this  chapter." 


"Where  the  day,  or  the  last  day,  for  doing 
any  act  herein  required  or  permitted  to  be 
done  falls  on  Sunday  or  on  a holiday,  the 
act  may  be  done  on  the  next  succeeding 
secular  or  business  day." 
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Your  letter,  in  two  paragraphs,  should  be  answered  in  like 
manner,  we  believe,  first  giving  attention  to  paragraph  1. 

The  intention  of  the  Legislature  in  the  enactment  of  said 
statute  was  and  is,  we  believe,  that  the  selection  and  fixing  of 
any  bank  holiday  upon  which  a bank  may  remain  closed,  in  addition 
to  Sundays  and  public  holidays  as  defined  in  Section  15310,  Chap- 
ter 131,  R.  S.  Mo.  1939,  must  be  on  a definite  day  of  each  week 
in  each  month  of  the  calendar  year. 

The  statute  is  express  in  its  terms  providing  the  method  for 
fixing  a bank  holiday.  The  section  reads:  "Any  bank  or  trust  com- 
pany organized  under  the  laws  of  the  State  of  Missouri,  or  any  na- 
tional bank  doing  business  in  Missouri  may  remain  closed  * * * * 
on  any  day  of  the  week  fixed  at  least  fifteen  days  in  advance  by 
the  adoption  of  a resolution  to  such  effect  by  a majority  vote  of 
the  board  of  directors  thereof,  and  notice  thereof  posted  in  the 
bank  or  trust  company  for  the  same  time."  Where  a statute  directs 
the  performance  of  certain  things  in  a particular  manner,  or  by  a 
particuar  person,  it  implies  that  it  shall  not  be  done  otherwise 
nor  by  a different  person  (59  C.J.  984;  State  ex  rel.  v.  Holtcamp, 
322  Mo.  258) . 

The  purpose  of  this  statute  is,  it  would  reasonably  appear, 
to  provide  a method  for  establishing  a holiday  by  banks  and  trust 
companies  for  the  benefit  of  the  personnel  of  an  institution  doing 
a banking  business  in  this  State  and  to  serve  a public  purpose  as 
well,  so  that  if  and  when  such  a holiday  is  fixed  by  such  institu- 
tion, it  must  be  after  the  interested  public  is  notified  thereof 
and  of  a definite  day  of  the  week  therefor,  fixed  as  provided  for 
in  this  statute. 

We  believe  that  said  section  means,  and  the  Legislature  in- 
tended it  should  mean,  that  if  a bank  or  trust  company  doing  busi- 
ness in  Missouri  desires  to  establish  a holiday,  it  must  be  upon 
a definite  day--any  day,  except  Sunday--of  each  week,  so  that  the 
holiday  will  be  a weekly  holiday,  fixed  at  least  fifteen  days  in 
advance  of  the  adoption  by  a majority  vote  of  the  Board  of  Direc- 
tors of  such  bank,  a resolution  fixing  such  holiday,  and  the  post- 
ing of  a notice  in  such  bank  or  trust  company  for  fifteen  days 
that  the  bank  or  trust  company  has  fixed  such  holiday  on  such  day 
of  the  week.  This  is  our  view  and  conclusion  on  the  question  sub- 
mitted in  paragraph  1 of  your  letter. 

As  we  read  and  understand  paragraph  2 of  your  letter,  it  as- 
sumes a theoretical  case  where  an  institution  doing  banking  busi- 
ness in  this  State  has  fixed  a definite  weekly  holiday,  taking  as 
an  example  Friday  of  a week,  or  any  other  day  of  a week,  in  obe- 
dience to  the  terms  of  the  said  bank  holiday  statute.  Then  it 
submits  the  question,  could  such  institution,  so  having  selected 
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such  weekly  holiday,  discontinue  the  closing  of  the  institution  on 
that  day  of  the  week,  and  select  as  a holiday  and  close  on  another 
day  of  the  week,  and,  so  having  changed  the  first  selected  holiday 
to  a secondly  selected  day  of  the  week  for  such  holiday,  then  may 
the  holiday  selected  as  a second  choice  be  abandoned  by  the  insti- 
tution, and  may  it  resume  closing  on  the  first  selected  holiday  in 
the  given  example? 

The  change  from  a day  already  fixed  by  a banking  institution 
as  a weekly  holiday  to  a secondly  fixed  weekly  holiday,  and,  there- 
after, a change  back  to  the  first  fixed  weekly  holiday  could  not 
lawfully  be  accomplished,  we  believe,  unless  and  until  at  least 
fifteen  days  in  advance  thereof  a resolution  of  the  Board  of  Direc- 
tors of  the  institution  was  passed  so  selecting  such  holiday  and 
notice  thereof  for  the  same  time,  before  any  and  all  changes  there- 
of, be  posted  in  the  banking  institution,  all  as  required  by  the 
statute . 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that: 

1)  Any  institution,  authorized  to  do  banking  business  in 
Missouri,  including  trust  companies  and  national  banks,  which  has 
not  taken  any  action  under  our  present  bank  holiday  statute,  Laws 
of  Missouri,  1947,  page  310,  may  fix  as  a bank  holiday  and  remain 
closed  on  that  day  of  the  week,  any  day  of  the  week  except  Sundays, 
fixed  at  least  fifteen  days  in  advance,  by  the  adoption  of  a reso- 
lution to  such  effect  by  a majority  vote  of  the  Board  of  Directors 
thereof,  and  by  posting  notice  thereof  in  the  bank  or  trust  com- 
pany or  national  bank  for  the  same  time. 

2)  That  where  an  institution  doing  banking  business  in  Mis- 
souri has  previously  taken  action  and  fixed  a weekly  bank  holiday, 
under  the  provisions  of  our  present  bank  holiday  statute,  Laws  of 
Missouri,  1947,  page  310,  desires  to  change  its  weekly  holiday  it 
may  select  any  other  day  of  the  week  as  such  holiday  and  discon- 
tinue the  closing  on  the  day  of  the  week  first  selected,  and  close 
as  and  for  such  holiday  on  the  secondly  selected  day,  and  may 
thereafter,  if  it  so  desires,  abandon  the  secondly  selected  day  of 
the  week  as  a holiday  and  change  back  to  the  first  weekly  holiday 
so  fixed,  by  complying  with  the  requirements  of  the  statute. 

APPROVED:  Respectfully  submitted. 


XT  IT  TAYLOR  GEORGE  W.  CROWLEY 

Attorney  General  Assistant  Attorney  General 
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; FINANCE 


RECORDS 


f.  * ^ 

)t  No  statutory  authority  exists  authorizing  "Domtoisstfoner 
) of  the  Division  of  Finance  to  dispose  of  records  required 
) to  be  maintained  by  Section  7884-,  R.  S.  Missouri,  1939, 

) as  amended,  expept  as  provided  in  House  Substitute  for 
) House  Bill  No.  626,  Laws  of  Missouri,  1945*  page  1427* 


October  30,  1950 


FILED 


//- 


Honorable  H.  G.  Shaffner 
Commissioner,  Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  compliance  with 
your  recent  request  reading  as  follows : 


"Our  storage  vault  has  become  over- 
taxed with  many  years  of  records 
pertaining  to  state  chartered  banks 
and  trust  companies. 

"May  we  be  favored  with  an  opinion 
regarding  the  length  of  time  such 
records  should  be  preserved?" 

Section  7884.,  R.  S.  Missouri,  1939*  a«  re-enacted  by 
the  Sixty- fifth  General  Assembly  in  House  Bill  (Revision)  No. 
2084  provides  as  follows: 

"The  Commissioners  of  Finance  shall 
preserve  all  records,  reports  and 
papers  pertaining  to  the  Division  of 
Finance,  and  shall  make  a report  in 
writing  to  the  Governor  whenever  required 
by  the  Governor." 

The  general  rule  governing  the  care  and  custody  of  public 
records  is  stated  in  45  Am.  Jur.,  Records  and  Recording  Laws, 
Section  12,  as  follows: 


"Public  reoords  and  documents  are  the 
property  of  the  state  and  not  of  the 
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individual  who  happens,  at  the  moment, 
to  have  them  in  his  possession;  and 
when  they  are  deposited  in  the  place 
designated  for  them  by  lav,  there  they 
must  remain  and  can  be  removed  only 
under  authority  of  an  act  of  the  Legisla- 
ture and  in  the  manner  and  for  the  pur- 
pose designated  by  lav.  The  custodian 
of  a public  record  cannot  destroy  it, 
deface  it,  or  give  it  up  without  authority 
from  the  same  source  vhich  required  it 
to  be  made." 

In  1945  the  Sixty- third  General  Assembly  of  Missouri 
passed  an  act.  Lavs  of  Missouri,  1945*  page  1427  (Mo.  R.S.A., 
Sections  1880 .1-1880.4)  providing  for  preservation  of  official 
records  by  photographing,  micro-photographing  or  photostating 
the  same  and  subsequent  disposal  of  the  original  records  on 
authorization  of  the  Governor.  This  lav  is  directed  to  a 
manner  of  preservation  and  does  not  contain  authority  to 
diminish  or  destroy  contents  of  records  to  be  preserved. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Commissioner 
of  the  Division  of  Finance  is  vithout  authority  to  dispose  of 
records  required  to  be  kept  in  his  office  by  virtue  of  the 
provisions  of  Section  7334,  R.  S.  Missouri,  1939*  as  amended, 
except  in  the  manner  provided  in  House  Substitute  for  House 
Bill  No.  626,  Laws  of  Missouri,  1945*  page  l427» 

Respectfully  submitted. 


JULIAN  L.  O' MALLEI 

APPROVED:  Assistant  Attorney  General 


J.  E.  fAYtOR 

Attorney  General 


JLO'M/feh 


SWAMP  LANDS: 
GOVERNOR  OF 
MISSOURI: 


The  Governor  nay  relinquish  the  title  of  the  State  of 
Missouri  to  swamp  land  which  was  sold  by  the  United  State 
Government  after  the  passage  of  the  law  donating  said 
lands  to  the  State  of  Missouri  when  authorized  so  to  do 
by  the  County  Court  of  the  County  in  which  such  land  is 
located. 


July  13,  1950 


Honorable  Forrest  3nith 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Smith* 


Vie  are  in  receipt  of  your  request  for  an  opinion  of  this 
office  asking  whether  the  order  of  the  County  Court  of  Polk 
County  is  sufficient  in  itself  to  warrant  your  relinquishing 
the  title  of  the  State  of  Missouri  to  the  land  described  there- 
in, particularly  under  Section  1277^#  Revised  Statutes  of 
Missouri,  1939* 


You  quote  the  order  of  the  County  Court  of  Polk  County  a3 
f olloY/s : 

4 

,r'Hi  THE  COUNTY  COURT  OF  POLK  COUNTY,  MISSOURI. 

•«»BE  IT  REMEMBERED,  that  on  tills  20  day  of  June, 
1950,  the  same  being  the  l6th  Judicial  day  of 
the  May,  1950,  Torn  of  the  tiounty  Court  of  Polk 
County,  Missouri,  the  following  among  other  pro- 
ceedings, were  had  and  entered  of  record,  to  wit* 

" 'On  this  day  came  Earl  E.  Duncan  and  Agatha  L. 
Duncan,  husband  and  wife,  who  show  to  the  Court 
that  they  are  husband  and  wife  and  as  such  are 
in  possession  of  and  claiming  to  own  in  feo  simple 
the  Northeast  quarter  of  the  Northeast  quarter  of 
Section  23,  Township  33,  of  Range  23,  in  Polk 
County,  Missouri,  and  that  they  claim  to  own  the 
same  under,  by,  and  through  John  West  who  entered 
said  Northeast  quarter  of  tho  Northeast  quarter  of 
Section  23#  Township  33,  of  Range  23,  on  March  19, 

1 8£>5>,  and  to  whom  a patent  was  Issued  by  the  Gov- 
ernment of  the  United  3tatos  purporting  to  convoy 
said  land  to  him  under  dato  of  October  1,  13£8, 
and  said  parties  further  show  to  tho  Court  that 
after  their  predecessor  in  title,  John  West,  had 
entered  said  land  as  aforesaid,  that  the  same 
land  was  oeloctod  by  the  State  of  Missouri  as 
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swamp  land  under  the  Act  of  Congress  of  September 
23,  1850,  and  through  oversight  said  selection  was 
approved  on  January  17 , 1857 # and  a patent  was  is- 
sued thereon  by  the  United  3tatos  Government  unto 
the  state  of  Missouri,  under  the  date  of  March 
26,  1857#  purporting  to  convey  said  land  to  the 
State  of  Missouri* 

"Said  parties  further  3how  to  the  Court  that 
John  West  had  complied  with  all  requirements 
of  the  law  as  to  ontrjmen  before  the  swamp  se- 
lection by  the  State  of  Missouri  was  approved, 
and  the  Court  therefore  finds  that  the  above 
described  land  had  been  sold  by  the  Government 
of  the  United  3tates  after  the  passage  of  the 
law,  donating  said  land  to  the  State  of  Missouri, 
and  by  reason  theroof,  under  and  by  virtue  of 
provision  of  Section  12774  of  the  Revised  Statutes 
of  the  State  of  Missouri,  1939,  it  is  HEREBY  OR- 
DERED, ADJUDGED  AITO  DECREED  by  the  Court  that  Polk 
County,  Missouri,  by  and  through  this  order  of  the 
County  Court  of  said  County,  does  hereby  authorize 
Ills  Excellency,  the  Governor  of  the  3tate  of  Mis- 
souri, to  be,  and  he  is  hereby  authorized  to  re- 
linquish the  title  of  the  State  of  Missouri  to 
said  swamp  and  over-flowed  land,  namely  the  North- 
east quarter  of  the  Northeast  quarter  of  Section 
23,  Township  33,  of  Range  23,  in  Polk  County, 
Missouri,  unto  the  said  Earl  E*  and  Agatha  L* 

Duncan,  husband  and  wife,  of  Polk  County,  Missouri* 

" 1 STATE  OF  MISSOURI ()  * 

0 SS 

COUNTY  OF  POLK  () 

"'^Francis  H*  Roberts,  Clerk  of  the  County  Court, 
of  Polk  County,  Missouri,  do  hereby  certify  that 
the  above  and  foregoing  judgment  and  decree  is  a 
true  copy  of  the  sano  as  it  appears  in  my  office* 

"»IN  WITNESS  W HE.  EOF,  I hereunto  set  ray  hand  and  the 
official  seal  of  suld  Court  this  20  day  of  June, 

1950* 

IRA50IS  H.  ROBERTS  /s/ 

<3L:iag  ^ KtJgflWfnr  court 

(SEAL)  POLK  COUNTY,  MISSOURI  •' 

"Would  you  kindly  advise  whether  or  not  this  is 
sufficient,  in  Itself,  to  warrant  my  relinquising 
the  title  of  the  State  of  Missouri  to  the  described 
land  under  the  laws  of  tills  state,  and  particularly 
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under  Section  12774*  R*  S*  Mo*  1939*” 

Section  12774*  Revised  Statutes  of  Missouri,  1939#  authorizes 
the  governor  of  the  state  to  relinquish  title  of  the  3tate  to  swamp 
and  overflow  land  which  has  been  sold  by  the  United  States  since 
the  passage  of  the  law  donating  said  lands  to  the  State  of  Missouri 
"whenever  the  counties  Interested  in  said  lands  nay,  by  nn  order 
of  the  county  court,  authorize  him  so  to  do*"  This  statute  was 
first  passed  in  l8£9  (Lav/s  of  l3f>9*  page  $0).  It  refers  to  lands 
granted  to  the  State  of  Missouri  under  an  act  of  Congress  approved 
September  28,  l8f>0  (43  U.S.C.A.,  Sections  982-934) • By  an  act 
the  General  Assembly  passed  in  lS£l  (Lav/s  of  lo£i,  page  238),  the 
lands  were  donated  to  the  respective  counties  in  which  they  were 
situated* 

In  the  selection  of  the  swamp  lands,  some  selections  were  made 
and  patents  issued  to  the  state  of  Missouri  conveying  tractB  which 
have  been  entered  by  individuals  and  to  which  patent  had  been  or 
wa3  thereafter  Issued  by  the  United  States  conveying  the  land  to 
Individuals. 

Section  12774  has  not  been  judicially  construed,  but  quite 
plainly  was  enacted  to  provide  for  the  relinquishment  of  the  title 
of  the  state  to  the  individual  to  whom  the  land  was  patented  by  the 
United  States*  The  title  of  tho  state  actually  had  passed  to  the 
counties  under  Section  127^2,  Revised  Statutes  of  Missouri,  1939* 

The  order  of  the  County  Court,  above  quoted,  recites  adequately 
and  properly  that  "John  West  had  complied  with  all  requirements  of 
the  law  as  to  entrymen  before  the  swamp  selection  by  the  State  of 
Missouri  was  approved,  and  the  Court  therefore  finds  that  the  above 
described  land  had  been  sold  by  tho  Government  of  the  United  States 
after  the  passage  of  the  lav/,  donating  said  land  to  the  State  of 
Missouri* " While  the  county  court  now  has  no  judicial  power  it 
does  have  the  general  management  of  the  business  of  the  county, 
and  it  is  believed  that  such  determination  by  the  county  court 
may  be  considered  adequate  evidence  of  the  facts  therein  stated. 

Tho  order,  however,  does  not  show  any  determination  or  any  evidence 
that  Earl  E*  Duncan  and  Agatha  L*  Duncan,  husband  and  wife,  are  the 
present  owners  of  the  land*  It  shows  merely  that  they  are  "In 
possession  of  and  claiming  to  own  in  fee  simple”  tho  land*  The 
order  does  not  show  whether  they  claim  by  mesne  conveyances  from 
John  West,  the  patentee  or  otherwise*  The  County  Court  of  Polk 
County  does  not  have  any  authority  or  power  to  determine  the  title 
to  real  estate*  Their  determination  that  the  title  to  the  land 
described  in  the  above  letter  be  relinquished  unto  Earl  E.  and 
Agatha  L.  Duncan,  husband  and  wife,  is  not  a legal  finding  that 
said  parties  are  the  present  owners  of  said  land* 
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The  statute  (Section  12774)  authorizes  the  governor  to 
relinquish  the  title  to  said  land  when  authorized  by  an  order  of 
the  county  court.  It  does  not  purport  to  be  mandatory  in  its 
terns#  and  under  the  statute  the  governor  may  relinquish  titlo  if# 
in  his  discretion#  such  relinquishment. 3eoms  proper.  Under  the 
order  of  the  county  court  in  this  case#  the  governor  may  properly 
relinquish  title  if#  in  his  discretion#  the  evidence  is  sufficient 
to  authorize  the  relinquishment  to  the  persons  desiring  such 
conveyance.  The  governor  may  require  3ueh  evidence  as  he  deems 
proper  as  to  the  propriety  of  executing  the  conveyance.  It  would 
not  be  unreasonable  for  the  governor  to  require  in  this  case  an 
abstract  of  title  or  other  evidence  that  Earl  E.  Duncan  and  Agatha 
L.  Duncan,  husband  and  wife#  are  the  present  owners  of  the  land. 

COHCLUSIOH 

It  is  the  opinion  of  this  department  that  under  the  provisions 
of  Section  12774#  Revised  Statutes  of  Missouri#  1939#  the  Governor 
may  properly  relinquish  the  title  of  the  State  of  Missouri  to  swamp 
land  which  was  sold  by  the  United  States  after  the  passage  of  the  , 
law  donating  said  lands  to  the  State  of  Missouri  when  authorized 
so  to  do  by  an  order  of  the  county  court  of  the  county  in  which 
such  land  is  situate.  The  statute ‘is  not  mandatory  and  tho  governor 
in  his  discretion  may  require  proof  that  the  persons  desiring  the 
conveyance  are  the  present  owners  of  said  land. 
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MISSOURI  RURAL  REHABIL- 
ITATION CORPORATION 


) 

) 

) 

) 
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Dissolved  corporation,! 
be  revived.  Act  of  Legislature 
necessary  to  permit  Missouri  . 
to  apply  for  return  of  assets 
held  by  Secretary  of  Agriculturist 


September  6,  1950 

9-'?-  \fV 


Honorable  Forrest  Smith 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Attached  is  a letter  from 
Mr.  Dillard  B.  Lasseter  of  the 
Farmers  Home  Administration  con- 
cerning certain  funds  originally 
provided  the  State  of  Missouri 
for  a Rural  Rehabilitation  Program. 

I would  appreciate  very  much  hav- 
ing an  opinion  from  you  as  to  whether 
the  State  of  Missouri  has  the  right, 
without  legislative  action  or 
authority,  to  revive  the  Missouri 
Rural  Rehabilitation  Corporation." 

The  enclosed  letter  from  Mr.  Lasseter,  to  which  you 
refer,  states  that  the  Missouri  Rural  Rehabilitation 
Corporation  was  incorporated  at  the  instance  of  the 
Federal  Government  on  September  5,  193^»  under  the  pro- 
visions of  Article  10,  Chapter  32,  R.  S.  Missouri,  1939* 
for  the  purpose  of  facilitating  the  administration  of  a 
rural  rehabilitation  program  in  the  State  of  Missouri 
with  funds  appropriated  under  the  Federal  Emergency 
Relief  Act  of  1933  and  certain  other  Federal  statutes. 

The  letter  further  states  that  the  original  plan  called 
for  the  administration  of  the  program  by  the  State  rural 
rehabilitation  corporations  by  grants  from  the  Federal 


Honorable  Forrest  Smith 


Government.  However,  it  became  necessary  by  reason  of 
a ruling  of  the  Comptroller  General  to  administer  the 
program  as  a direct  Federal  activity,  and,  therefore,  on 
October  31,  193 6*  the  Missouri  Rural  Rehabilitation  Cor- 
poration transferred  its  assets  to  the  Uhited  States  in 
trust  for  the  purpose  of  carrying  on  a rural  rehabilita- 
tion program  in  the  State  of  Missouri.  As  of  April  30* 
1950,  the  assets  now  being  administered  by  the  govern- 
ment had  an  approximate  face  value  of  $2,oi|.6,212.  Congress 
by  the  "Rural  Rehabilitation  Corporation  Trust  Liquidation 
Act"  (Public  Law  14-99*  8lst  Congress,  approved  May  3*  1950) 
has  authorized  liquidation  of  the  funds  now  held  by  the 
Secretary  of  Agriculture. 

The  letter  from  Mr.  Lasseter  further  states: 

"Briefly,  this  Act  authorizes:  (1) 
upon  appropriate  application,  the 
outright  return  of  the  assets  to  each 
state  rural  rehabilitation  corpora- 
tion, or  if  a rural  rehabilitation  cor- 
poration of  any  state  has  been  dissolved 
and  is  not  revived  or  reincorporated, 
to  such  agency  or  state  official  as 
may  be  designated  by  the  state  legisla- 
ture; (2)  upon  appropriate  application, 
return  of  the  title  in  the  assets  to 
the  corporation  or  state  agency  or 
official  with  authority  for  the 
Secretary  of  Agriculture  and  the  cor- 
poration or  state  agency  or  official 
to  make  a new  agreement  for  the  ad- 
ministration of  the  assets  by  the 
Secretary;  and  (3)  the  covering  of 
the  trust  assets  into  miscellaneous 
receipts  of  the  United  States  Treasury 
upon  disclaimer  or  release  by  the 
state  legislature  or  if,  upon  the 
expiration  of  three  years  from  the 
date  of  the  act,  appropriate  applica- 
tion has  not  been  made  for  the  return 
of  the  trust  assets. 
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"The  Missouri  Rural  Rehabilitation 
Corporation  vas  dissolved  on  March 
7,  194-0*  and,  therefore,  there  is 
at  this  time  no  proper  legal  entity 
which  might  make  application  for  the 
return  of  the  trust  asset  pursuant 
to  the  provisions  of  Public  Law  499 • 

For  that  reason,  I thought  it  advis- 
able to  apprise  you  of  the  foregoing 
facts  in  order  that  you  may,  if  you 
so  desire,  refer  this  matter  to  your 
Attorney  General  to  solicit  his  com- 
ments with  respect  to  the  possibility 
j5>f  reviving  the  now  dissolved  Missouri 
Rural  Rehabilitation  Corporation,  or 
suggesting  appropriate  legislation  by 
the  state  legislature  which  would 
enable  some  agency  or  state  official 
to  make  application  for  return  of  the 
trust  assets,  or  to  enter  into  an 
agreement  with  the  Secretary  of  Agri- 
culture for  future  administration  of 
the  assets  pursuant  to  section  2(f) 
of  Public  Law  499-" 

The  Missouri  Rural  Rehabilitation  Corporation  does 
not  appear  to  have  been  organized  pursuant  to  any  statutory 
authorization  by  the  Legislature  of  this  state.  It  was 
organized  under  the  provisions  of  Article  10,  Chapter  32, 

R.  S.  Missouri,  1929  (Article  10,  Chapter  33*  R«  S. 
Missouri,  1939)*  which  provides  for  the  organization  of 
benevolent,  religious,  scientific,  fraternal -benef icial, 
educational  and  miscellaneous  associations. 

Section  54&1*  R.  S.  Missouri,  1939*  provides  for  the 
dissolution  of  corporations  organized  under  such  article. 
According  to  the  letter  from  the  Farmers  Home  Administra- 
tion, the  Missouri  corporation  was  dissolved  on  March  7* 
1940*  There  is  no  provision  in  Article  10  of  Chapter  33 
authorizing  the  revival  of  the  corporation  organized 
thereunder  once  it  has  been  dissolved.  Therefore,  we 
are  of  the  opinion  that  the  old  Missouri  Rural  Rehabilita- 
tion Corporation  may  not  be  revived. 
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As  for  the  formation  of  a new  corporation,  as  pointed 
out  above,  there  is  no  statutory  authorization  for  the 
organization  of  such  corporation  to  function  as  an  agency 
of  the  State  of  Missouri*  Therefore,  we  fall  to  see  how 
a new  corporation  might  function  on  such  basis* 

Thus,  it  appears  that  the  only  way  in  which  the  State 
of  Missouri  might  take  advantage  of  the  offer  of  the 
return  of  the  assets  to  this  state  is  by  action  of  the 
Legislature  to  authorize  some  agency  or  official  of  the 
state  to  apply  for  the  transfer  of  such  assets,  and  further 
authorizing  the  conduct  of  a program  for  the  use  of  such 
assets  in  accordance  with  the  Rural  Rehabilitation  Cor- 
poration Trust  Liquidation  Act.  We  might  point  out  that 
it  does  not  appear  from  the  letter  of  Ur*  Lasseter  just 
what  the  assets  held  for  the  benefit  of  this  state  now 
consist  of* 

Furthermore,  examination  of  appropriation  acts  of  the 
General  Assembly  passed  subsequent  to  the  formation  of  the 
Missouri  Rural  Rehabilitation  Corporation  do  not  indicate 
that  any  state  funds  were  ever  appropriated  by  the  Legisla- 
ture of  Missouri  for  the  use  of  such  corporation* 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
the  Missouri  Rural  Rehabilitation  Corporation  may  not  be 
revived,  and  that  the  only  manner  by  which  the  State  of 
Missouri  might  apply  for  the  return  of  assets  now  held  by 
the  Secretary  of  Agriculture  on  transfer  from  the  Missouri 
Rural  Rehabilitation  Corporation  is  by  legislation  authoriz- 
ing some  state  agency  or  official  to  apply  therefor  and  to 
administer  such  funds,  when  and  if  received* 

Respectfully  submitted. 


APPROVED: 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 


T. 


W 


Attorney  General 
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SOCIAL  SECURITY:  The  State  may,  under  the  provisions  of 

the  Constitution  of  this  State,  enter 
into  an  agreement  with  the  Federal  Government  extending  old  age 
and  survivor  insurance  benefits  to  employees  of  the  State  and  em- 
ployees of  its  political  subdivisions  in  conformity  with  the  Fed- 
eral Social  Security  Act. 


November  24,  1950 


Honorable  Forrest  Smith 
Governor  of  the  State  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Smith: 

This  will  be  in  reply  to  your  letter  of  recent  date  request- 
ing our  opinion  on  the  extension  of  the  Federal  Social  Security 
Act  by  Public  Law  734  - (H.R.  6000)  , recently  passed  by  the  Con- 
gress of  the  United  States  to  permit  the  several  States  to  enter 
into  agreements  with  the  Federal  Government  providing  for  the  ex- 
tension of  old  age  and  survivor  insurance  benefits  under  the  Fed- 
eral Social  Security  Act  for  the  employees  of  such  States  and  such 
political  subdivisions.  Your  letter  reads  as  follows: 

uOn  August  28,  1950,  President  Truman  signed 
the  Social  Security  Act  Amendments  of  1950, 
making  several  major  changes  in  the  Federal 
Social  Security  Act.  This  Act  is  known  as 
Public  Law  734  - 81st  Congress  (H.R.  6000). 

One  of  the  changes  in  the  Act  was  made  by 
adding  a new  section,  known  as  Section  218 
(a) , which  provides  for  voluntary  agreements 
between  States  and  the  Federal  government  for 
coverage  of  State  and  local  employes  under 
the  Old  Age  and  Survivors  Insurance  provi- 
sions of  the  Social  Security  Law. 

"I  would  appreciate  your  reviewing  the  above 
amendment  to  the  Social  Security  Law  and  ad- 
vising me  on  the  following  questions: 

"(1)  Could  the  State  of  Missouri  under 
its  Constitution  enter  into  an  agreement 
with  the  Federal  government  for  coverage 
of  State  employes? 
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"(2)  If  the  answer  is  'Yes'  to  question 
No.  1 what  legislation  would  have  to  be 
enacted  to  enable  this  State  to  enter  into 
such  agreement?" 

The  Act  referred  to  in  your  letter  is  an  amendment  to  Title 
II  of  the  Federal  Social  Security  Act. 

Your  letter  presents  two  questions: 

1)  May  the  State  of  Missouri  under  its  Constitution  enter 
into  such  an  agreement  with  the  Federal  Government  for  such  cover- 
age of  State  employees  and  employees  of  political  subdivisions  of 
the  State. 

2)  If  the  State  of  Missouri  may  enter  into  such  an  agreement 
what  legislation  should  be  enacted  to  authorize  such  an  agreement 
with  the  Federal  Government. 

We  shall  consider  first  the  question  respecting  the  power  of 
the  State  of  Missouri  under  its  Constitution  to  enter  into  such  an 
agreement  with  the  United  States  Government.  It  is  a familiar  rule 
applied  by  the  Courts  of  the  country  that  in  the  construction  of 
constitutional  provisions  all  parts  of  the  Constitution  are  entitled 
to  equal  weight,  and  that  each  section  must  be  considered  in  rela- 
tion to  the  whole  (12  C.J.,  page  708,  State  ex  rel.  vs.  Hostetter, 
137  Mo.  636,  l.c.  646).  With  this  rule  before  us  for  our  guidance 
we  quote  the  following  sections  of  our  Constitution  which  should 
be  construed  in  our  opinion  upon  the  first  question  you  submit. 

Sections  37  and  38(a)  of  Article  III,  and  Sections  37  and  39 
of  Article  IV,  read,  respectively,  as  follows: 

Section  37,  Article  III: 

"The  general  assembly  shall  have  no  power  to 
contract  or  authorize  the  contracting  of  any 
liability  of  the  state,  or  to  issue  bonds 
therefor,  except  (1)  to  refund  outstanding 
bonds,  the  refunding  bonds  to  mature  not  more 
than  twenty-five  years  from  date,  (2)  on  the 
recommendation  of  the  governor,  for  a tem- 
porary liability  to  be  incurred  by  reason  of 
unforeseen  emergency  or  casual  deficiency  in 
revenue,  in  a sum  not  to  exceed  one  million 
dollars  for  any  one  year  and  to  be  paid  in 
not  more  than  five  years  from  its  creation, 
and  (3)  when  the  liability  exceeds  one  mil- 
lion dollars,  the  general  assembly  as  on 
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constitutional  amendments,  or  by  the  people 
by  the  initiative,  may  also  submit  a measure 
containing  the  amount,  purpose  and  terms  of 
the  liability,  and  if  the  measure  is  approved 
by  a majority  of  the  qualified  electors  of 
the  state  voting  thereon  at  the  election, 
the  liability  may  be  incurred,  and  the  bonds 
issued  therefor  must  be  retired  serially  and 
be  installments  within  a period  not  exceed- 
ing twenty-five  years  from  their  date.  Be- 
fore any  bonds  are  issued  under  this  section 
the  general  assembly  shall  make  adequate  pro- 
vision for  the  payment  of  the  principal  and 
interest,  and  may  provide  an  annual  tax  on 
all  taxable  property  in  an  amount  sufficient 
for  the  purpose." 

Section  38(a),  Article  III: 

"The  general  assembly  shall  have  no  power  to 
grant  public  money  or  property,  or  lend  or 
authorize  the  lending  of  public  credit,  to 
any  private  person,  association  or  corpora- 
tion, excepting  aid  in  public  calamity,  and 
general  laws  providing  for  pensions  for  the 
blind,  for  old  age  assistance,  for  aid  to 
dependent  or  crippled  children  or  the  blind, 
for  direct  relief,  for  adjusted  compensation, 
bonus  or  rehabilitation  for  discharged  mem- 
bers of  the  armed  services  of  the  United 
States  who  were  bona  fide  residents  of  this 
state  during  this  service,  and  for  the  re- 
habilitation of  other  persons.  Money  or 
property  may  also  be  received  from  the  Uni- 
ted States  and  be  redistributed  together 
with  public  money  of  this  state  for  any 
public  purpose  designated  by  the  United 
States . " 

Section  37,  Article  IV: 

"The  health  and  general  welfare  of  the  people 
are  matters  of  primary  public  concern;  and 
to  secure  them  the  general  assembly  shall  es- 
tablish a department  of  public  health  and  wel 
fare,  and  may  grant  power  with  respect  there- 
to to  counties,  cities  or  other  political  sub 
divisions  of  the  state." 
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Section  39,  Article  IV: 

"In  all  matters  of  public  welfare  the  general 
assembly  may  provide  by  law  for  cooperation 
with  the  United  States,  or  other  states." 

Section  37  of  Article  IV,  supra,  of  the  present  Constitution 
of  this  State  is  an  enabling  provision  authorizing  the  Legislature 
to  create  the  Department  of  Public  Health  and  Welfare  and  to  grant 
power  with  respect  thereto  to  counties,  cities  or  other  political 
subdivisions  of  the  State. 

Section  39,  supra,  of  our  Constitution  is  likewise  an  enabling 
provision  without  restrictions  giving  express  authority  to  the  Gen- 
eral Assembly  to  provide  by  law  for  cooperation  with  the  United 
States  and  other  States  under  the  subject  of  public  health  and  wel- 
fare. 


The  Supreme  Court  of  Missouri  has  not  had  before  it  any  case 
to  construe  the  terms  of  Section  39  of  Article  IV  to  determine  the 
question  of  whether  social  security  legislation  to  co-operate  with 
the  Federal  Social  Security  Act  to  provide  for  the  general  welfare 
is  valid.  Eminent  text  authorities,  the  Courts  of  last  resort  of 
other  States  and  the  Supreme  Court  of  the  United  States  have  held 
such  legislation  valid,  respectively,  under  the  constitutional  pro- 
visions of  such  States  and  the  Federal  Constitution. 

Our  Supreme  Court  has,  however,  construed  statutes  and  con- 
stitutional provisions  of  this  State  involving  elements  of  public 
welfare  where  the  question  arose  of  the  authority  to  pay  public 
money  to  individuals  for  services  performed  by  them  for  the  pub- 
lic benefit.  In  such  cases,  such  as  the  appropriation  of  public 
funds  for  cities,  or  to  be  paid  hospitals,  industrial  homes,  coun- 
ty farm  bureaus  which  are  formed  by  private  citizens,  for  the  es- 
tablishment of  a municipal  airport,  and  other  like  matters,  the 
Court  has  held  that  such  services  and  enterprises  were  for  public 
purposes  and  justified  the  payment  therefor  out  of  public  funds, 
and  that  such  payments  did  not  violate  the  provisions  of  the  Con- 
stitution prohibiting  the  use  of  public  funds  as  a gift  or  grant 
to  private  individuals.  (State  ex  rel.  Crow,  Attorney  General, 
vs.  City  of  St.  Louis,  et  al.,  174  Mo.  125;  State  ex  rel.  Indus- 
trial Home  for  Girls,  144  Mo.  275;  Jasper  County  Farm  Bureau  vs. 
Jasper  County,  315  Mo.  569). 

The  case  of  State  ex  rel.  Crow,  Attorney  General  vs.  City  of 
St.  Louis,  174  Mo.  125,  was  considered  by  the  Supreme  Court  on  the 
constitutional  question  of  the  right  of  the  city  to  appropriate 
public  money  to  reimburse  a city  officer  for  money  expended  aris- 
ing out  of  the  discharge  of  his  official  duties.  Holding  that  the 
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appropriation  of  such  funds  and  the  payment  thereof  to  the  officer 
for  such  purposes  were  constitutional,  the  Court,  l.c.  149,  said: 

"Here  the  municipal  corporation  had  a duty 
to  perform,  rights  to  defend,  and  interests 
to  protect  in  removing  or  having  removed, 
the  nuisance  from  the  streets.  The  officer 
acted  bona  fide,  within  the  scope  of  his  du- 
ties, lawfully.  The  indemnity  was  legal  and 
proper . " 

The  above  cases  arose  in  the  construction  by  the  Court  of 
Sections  47,  47(a)  and  48(a)  of  Article  IV  and  Section  6 of  Arti- 
cle IX  of  the  Constitution  of  1875,  which  sections  now  in  general 
terms  and  effect  constitute  Sections  23  and  25  of  Article  IV  of 
our  present  Constitution,  sections  limiting  the  power  of  the  Leg- 
islature to  authorize  the  expenditure  of  public  money. 

The  Supreme  Court  of  this  State  in  the  case  of  State  ex  rel. 
City  of  St.  Louis  vs.  Public  Service  Commission,  56  S.W.  (2d)  398, 
long  before  the  adoption  of  our  present  Constitution  including  Sec- 
tions 37  and  39  of  Article  IV,  in  construing  Section  5177,  Article 
III,  Chapter  33,  R.S.  Mo.  1929,  and  in  holding  an  order  of  the  Pub- 
lic Service  Commission  made  under  said  Section  unlawful,  quoting 
50  C.J.,  Section  95,  page  867,  defined  "public  welfare",  l.c.  404, 
as  follows: 

"*  * * term  ‘public  welfare’  used  in  the 
quoted  statute,  stating  the  rule  of  construc- 
tion of  the  Public  Service  Commission  Act,  is 
a comprehensive  expression,  and  embraces  the 
health,  peace,  morals,  and  safety  of  the  com- 
munity; that  which  is  a public  necessity  or 
for  the  convenience  of  the  public.  * * * ." 

Volume  48,  Am.  Jur.,  a late,  excellent  and  much  quoted  text 
authority,  Section  3,  page  514,  on  the  subject  of  legislation,  re- 
specting the  general  welfare  under  the  Federal  Constitution  and 
similar  provisions  in  Constitutions  of  several  of  the  States,  states 
the  following: 

"It  is  generally  held  that  the  Federal  and 
state  governments  in  the  exercise  of  their 
police  power  to  provide  for  the  general  wel- 
fare may  enact  appropriate  legislation  to 
safeguard  the  interests  and  protect  the  so- 
cial security  of  employers,  employees,  and 
the  public  at  large.  *********** 
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"Similarly,  the  fundamental  and  broader  as- 
pects of  many  of  the  state  acts,  designed 
to  operate  with  the  Federal  Act,  have  been 
held  constitutional  by  both  the  Federal  and 
state  courts.  This  is  particularly  the  case 
with  reference  to  state  old-age  and  survivors' 
insurance,  unemployment  insurance,  and  old-age 
assistance  legislation.  * * 

In  support  of  this  text  in  footnotes  4 and  9,  respectively, 
are  cited  the  cases  of  Helvering  vs.  Davis,  (301  U.S.  619,  81  L.  ed. 
1307,  57  S.  Ct.  904,  109  A.L.R.  1319)  and  the  case  of  Carmichael  vs. 
Southern  Coal  and  Coke  Company  (301  U.S.  495,  81  L.  ed.  1245,  57  S. 

Ct.  868,  109  A.L.R.  1327.)  We  are  here  referring  to  109  A.L.R.  1319, 
in  the  Helvering  case  and  to  109  A.L.R.  1327,  in  the  Carmichael  case, 
respectively. 

The  case  of  Helvering  vs.  Davis,  supra,  was  a direct  attack 
upon  the  provisions  of  Title  II  of  the  Federal  Social  Security  Act 
passed  August  14,  1935.  Chapter  531,  49  Sta.  at  L.  620.  The  case 
was  one  where  shareholders  of  a Massachusetts  corporation  sought 
to  restrain  the  corporation  from  making  the  payments  and  deductions 
called  for  by  the  Act  for  the  payment  of  old  age  benefits  to  cover 
monthly  benefits  and  lump  sum  payments  when  the  necessity  for  such 
lump  sum  payments  might  arise.  The  Federal  District  Court  had  dis- 
missed the  Bill  filed  by  the  shareholders  to  restrain  the  corpora- 
tion from  making  the  payments  and  deductions  required  by  the  Fed- 
eral Social  Security  Act.  The  United  States  Circuit  Court  of  Ap- 
peals on  review,  reversed  the  decree  of  the  District  Court.  Cer- 
tiorari followed  and  the  case  was  thus  before  the  United  States  Su- 
preme Court.  The  Supreme  Court  reversed  the  decree  of  the  Circuit 
Court  of  Appeals  and  affirmed  the  decree  of  the  United  States  Dis- 
trict Court  of  Massachusetts  whereby  the  Bill  to  enjoin  the  cor- 
poration from  making  the  payments  and  deductions  required  by  the 
Act  had  been  dismissed  by  the  District  Court,  leaving  the  terms 
of  the  Act  in  force  and  effect.  The  Court  in  upholding  the  con- 
stitutionality of  the  Federal  Social  Security  Act  and  in  affirm- 
ing the  decree  of  the  District  Court,  l.c.  1323,  said: 

"*  * * phe  scheme  of  benefits  created  by  the 
provisions  of  title  II,  is  not  in  contraven- 
tion of  the  limitations  of  the  Tenth  Amendment. 

"Congress  may  spend  money  in  aid  of  the  'gen- 
eral welfare.1  Const.  Art.  I.,  Sec.  8;  United 
States  v.  Butler,  297  U.S.  1,  65,  80  L.  ed. 

477,  488,  56  S.  Ct.  312,  102  A.L.R.  914;  * * * . " 

The  case  of  Carmichael  vs.  Southern  Coal  and  Coke  Company,  supra, 
grew  out  of  an  Alabama  State  Statute  imposing  upon  employers  the 
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obligation  to  pay  a certain  per  cent  of  their  monthly  payrolls, 
under  the  taxing  power  of  that  State,  into  the  State  Unemploy- 
ment Compensation  Fund.  The  Coal  and  Coke  Company  sought  in  the 
District  Court  of  the  United  States  for  the  Middle  District  of 
Alabama  to  enjoin  the  Attorney  General  (Carmichael) , and  other 
defendants,  from  the  collection  of  money  contributions  imposed 
by  the  provisions  of  the  Alabama  Unemployment  Compensation  Act. 

The  decree  of  the  United  States  District  Court  sustained  plain- 
tiffs and  enjoined  defendants  from  the  collection  of  such  tax. 

In  an  exhaustive  opinion  the  Supreme  Court  of  the  United  States 
upheld  the  Alabama  statute  in  its  entirety,  and  held  that  the 
same  was  valid  under  both  the  Alabama  Constitution  and  the  Con- 
stitution of  the  United  States.  The  Supreme  Court  of  Alabama 
did  likewise.  The  Supreme  Court  of  the  United  States  in  the 
Carmichael  case,  l.c.  1331,  1332,  taking  note  of  the  decision  of 
the  Supreme  Court  of  Alabama  said: 

"In  the  court  below,  the  statute  was  assailed 
as  repugnant  to  various  provisions  of  the  state 
constitution.  These  contentions  have  been  put 
at  rest  by  the  decision  of  the  Supreme  Court 
of  Alabama  in  Beeland  Wholesale  Co.  v.  Kaufman. 

--Ala.  So.  -- , holding  the  state  act  valid 

under  both  the  state  and  federal  constitutions. 

* * * ii 

• 

It  will  thus  be  observed  that  the  validity  of  the  Federal 
Social  Security  Act  and  like  legislation  on  the  part  of  a State 
has  been  held  valid  and  constitutional  as  an  element  of  public  or 
general  welfare  by  the  Supreme  Court  of  the  United  States  and  the 
Supreme  Court  of  the  interested  State,  respectively,  in  their  re- 
spective jurisdictions.  We  have  cited  Section  38(a)  of  Article 
III  of  our  Constitution,  and  have  set  forth  its  terms  herein,  in 
considering  all  of  the  sections  of  the  Constitution  which  might 
bear  upon  the  question  before  us.  We  do  not  believe  that  there 
is  any  part  of  said  Section  38(a)  that  would  limit  the  express 
power  and  authority  created  in  Section  39  of  Article  IV  of  the 
Constitution  authorizing  the  enactment  of  legislation  by  the  Gen- 
eral Assembly  for  the  State  to  co-operate  with  the  Federal  Gov- 
ernment in  the  extension  of  the  benefits  of  old  age  and  survivor 
insurance  to  employees  of  the  State  and  employees  of  subdivisions 
thereof  under  the  Federal  Social  Security  Act.  Said  Section  38(a) 
is  a provision  of  limitation  respecting  the  use  of  State  funds 
and  credit,  but  it  does  clearly  recognize  the  use  of  public  funds 
for  old  age  assistance  and  for  participation  in  federal  aid.  The 
terms  of  said  Section  38(a),  we  believe,  may  be  reasonably  con- 
strued to  be  in  support  of  any  need  which  might  arise  for  the  en- 
actment of  legislation  in  furtherance  of  social  security  as  an 
incident  of  public  welfare  and  not  in  conflict  with  said  Section 
39  of  Article  III. 
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Among  such  sections  of  our  Constitution  cited  and  quoted 
herein  and  to  be  considered  in  the  preparation  of  this  opinion, 
is  Section  37  of  Article  III.  We  have  examined  and  studied  this 
section  particularly  as  possibly  limiting  legislation  for  the  co- 
operation by  this  State  with  the  Federal  Government  in  such  exten- 
sion of  the  benefits  of  the  Federal  Social  Security  Act,  as  is  ex- 
pressly authorized  in  said  Section  39  of  said  Article  III.  Con- 
sideration and  study  of  said  Section  37  has  been  directed  to  the 
particular  provision  therein  to  determine  whether  it  contains  a 
limitation  upon  the  power  of  the  State  to  contract  with  the  Fed- 
deral  Government  for  the  extension  of  such  benefits  as  are  pro- 
vided in  said  Public  Law  734  (H.R.  6000)  , provided  an  obligation 
or  liability  upon  the  State  were  fixed  by  reason  of  such  contract, 
in  excess  of  One  Million  Dollars  per  year.  The  authorities  we 
have  read  in  the  research  and  study  we  have  given  to  this  ques- 
tion convince  us  that  the  section  is  not  in  conflict  with,  in  any 
sense,  nor  does  it  constitute  any  limitation  upon  the  express 
powers  provided  in  Section  39  granting  the  General  Assembly  unre- 
stricted authority  to  legislate  to  co-operate  with  the  United 
States  in  matters  of  public  health  and  welfare,  and  of  course,  the 
purpose  of  such  legislation  and  the  whole  undertaking  would  be  con- 
nected with  and  in  the  interest  of  public  welfare.  The  Supreme 
Court  of  this  State  in  the  case  of  State  ex  rel.  vs.  Smith,  175 
S.W. (2d)  831,  gave  its  construction  of  the  meaning  of  Section  48 
of  Article  IV,  and  in  its  discussion  of  the  provisions  of  that 
section,  construed  also  the  provisions  of  Section  44,  both  of  the 
Constitution  of  1875  of  this  State.  The  provisions  of  Section  44 
of  the  1875  Constitution  are  in  much  the  same  language,  although 
abbreviated,  as  now  stands  said  Section  37  of  Article  III  of  our 
1945  Constitution.  The  case  arose,  as  stated,  principally  upon 
the  construction  of  Section  48  of  Article  IV  respecting  claims  of 
salaries  of  officers  of  the  Board  of  Registration  of  Architects 
and  Professional  Engineers  out  of  a separate  fund  of  monies  col- 
lected by  the  Board.  Reciting,  in  part,  the  provisions  of  both 
of  said  Sections  48  and  44  there  being  construed  and  which  are 
pertinent  to  the  question  here,  and  holding  that  Section  44  of 
Article  IV  of  the  Constitution  of  1875,  now  in  effect  Section  37 
of  Article  III  of  our  present  Constitution,  was  confined  to  con- 
tracts creating  a debt  or  obligation  upon  the  State  through  the 
issue  of  bonds  or  otherwise,  the  Court,  l.c.  832,  833,  said: 

"Section  48,  Article  IV  of  the  Constitution, 

Mo.  R.S.A.,  provides:  'The  General  Assembly 
shall  have  no  power  to  * * * pay  nor  autho- 
rize the  payment  of  any  claim  * * * created 
against  the  State  * * * under  any  agreement 
or  contract  made  without  express  authority 
of  law;  and  all  such  unauthorized  agreements 
or  contracts  shall  be  null  and  void. ' 
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"Section  5 of  the  act  creating  the  board.  Mo. 

R.S.A.  Sec.  10139.5,  states:  'The  Board  shall 
appoint  a secretary  who  shall  also  be  the  trea- 
surer of  said  Board  * * *.'  Section  6,  Mo. 

R.S.A.  Sec.  10139.6:  'The  Board  shall  have 
power  to  employ  such  consultants  * * * and  may 
make  expenditures  of  the  fund  herein  provided 
for  any  purpose  which  in  the  opinion  of  the 
Board  is  reasonably  necessary  for  the  proper 
performance  of  its  duties  under  this  Act,  in- 
cluding the  purchase  of  supplies  * * *.'  Sec- 
tion 8,  Mo.  R.S.A.  Sec.  10139.8:  'The  compen- 
sation of  all  employees  shall  be  * * * commen- 
surate with  their  duties.  * * *'  These  sec- 
tions expressly  authorize  the  contracts  upon 
which  the  claims  here  involved  are  based  and 
the  constitutional  prohibition  is  not  appli- 
cable to  them. 

"Nor  has  Section  44,  Article  IV  of  the  Con- 
stitution any  application  to  the  claims.  It 
provides:  'The  General  Assembly  shall  have 

no  power  to  contract  or  to  authorize  the  con- 
tracting of  any  debt  or  liability  on  behalf 
of  the  State,  or  to  issue  bonds  or  other  evi- 
dences of  indebtedness  thereof,  * * *.'  This 
section  is  a restriction  on  the  power  of  the 
legislature  to  raise  revenue  through  the  is- 
suance of  bonds  and  otherwise." 

We  do  not  believe  that  it  would  be  possible  for  a condition 
to  ever  arise  where  it  would  be  necessary  or  permissible  to  under- 
take to  raise  funds  from  bonds  to  be  used  as  contributions  to  a 
fund  to  be  created  to  meet  the  terms  of  such  a contract  entered 
into  by  the  State  with  the  Federal  Government  because  such  funds 
would  be  the  lawful  and  orderly  subject  of  appropriations  from 
time  to  time  of  public  money  provided  for  in  legislation  neces- 
sary and  appropriate  to  provide  for  the  extension  of  such  bene- 
fits under  the  Federal  Social  Security  Act  to  employees  of  the 
State  and  employees  of  political  subdivisions  thereof.  We  be- 
lieve the  entry  into  such  contract  by  the  State  would  not  and  could 
not,  under  the  Court's  construction  of  what  now  is  our  Section  37 
of  Article  IV  of  the  Constitution  of  1945,  in  State  ex  rel.  vs. 
Smith,  supra,  create  a debt  or  liability  upon  the  State  unless 
the  contract  itself  requires  the  State  to  issue  bonds  or  obliga- 
tions, the  payment  and  discharge  of  which  would  require  the  issue 
of  bonds. 

The  distinction  to  be  observed  between  the  creation  of  a 
debt,  under  constitutional  authority  by  the  State  either  at  all. 
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or  in  excess  of  an  amount  authorized  by  the  Constitution,  or  to 
be  provided  and  spent  within  a definite  period  as  to  amount  and 
the  appropriation  and  use  of  public  funds  on  hand  and  derived 
from  the  collection  of  revenue  is  stated  in  59  C.J.  page  225,  as 
follows : 


"*  * * An  obligation,  although  amounting  to 
a technical  debt,  is  not  forbidden  by  the 
provisions  of  the  constitution  limiting 
either  its  creation  or  its  amount,  if  funds 
are  in  the  treasury  to  meet  it,  or  if  the  un- 
collected revenue  provided  for  the  year  in 
which  it  is  created  will  be  sufficient  to 
meet  it  when  collected,  although  payment  is 
deferred;  obligations  that  run  current  with 
revenues  are  not  debts  within  a constitutional 
limitation.  Likewise,  an  appropriation  from 
public  funds  available  for  that  purpose  does 
not  create  a debt  within  a constitutional  lim- 
itation, nor  a mere  transfer  from  one  fund 
to  another  of  money  in  the  treasury,  nor  an 
appropriation  of  revenue  assessed  and  in  pro- 
cess of  collection,  or  of  revenue  provided 
for  by  the  revenue  laws,  even  though  the  ap- 
propriation is  in  anticipation  of  such  reve- 
nue; nor  does  the  issuance  of  a state  warrant, 
where  the  money  is  in  the  treasury,  or  where 
a tax  levy  has  been  made  with  provision  for 
its  collection,  create  a debt  within  a con- 
stitutional limitation;  likewise,  the  issu- 
ance of  treasury  notes,  in  anticipation  of 
revenues  from  taxes  levied,  does  not  incur 
an  indebtedness  within  a constitutional 
limitation. " 

We  believe  that  the  General  Assembly  has  express  and  adequate 
authority  under  Section  39  of  Article  IV  of  the  Constitution  of 
this  State  to  enact  legislation  permitting  the  State  to  enter  into 
such  a contract  with  the  Federal  Government  as  is  contemplated  in 
said  amendment  to  Title  II  of  the  Federal  Social  Security  Act  to 
extend  the  benefits  of  old  age  and  survivor  insurance  to  employees 
of  the  State  and  political  subdivisions  of  the  State,  and  that 
there  is  no  provision  in  any  other  section  of  our  Constitution 
restricting  or  limiting  the  full  power  so  provided  in  Section  39 
of  Article  IV  provides  that  the  State  "In  all  matters  of  public 
welfare  the  general  assembly  may  provide  by  law  for  cooperation 
with  the  United  States,  or  other  states."  Webster's  New  Inter- 
national Dictionary,  Second  Edition,  page  585,  defines  "co-operate" 
as:  1.  "To  act  or  operate  jointly  with  another  or  others;  to  con- 

cur in  action,  effort,  or  effect."  2.  "To  join  in  economic  co- 
operation." 
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We  believe,  under  the  above  authorities  cited  and  discussed 
and  under  the  express  provisions  of  Section  39  of  Article  IV  of 
our  present  Constitution,  that  the  General  Assembly  has  authority 
to  enact  appropriate  laws  authorizing  the  State  to  enter  into  an 
agreement  with  the  Federal  Government  for  the  extension  of  old  age 
and  survivor  insurance  benefits  under  the  Federal  Social  Security 
Act  for  the  employees  of  the  State  and  its  political  subdivisions 
and  to  appropriate  and  use  public  funds  of  the  State  and  such  pol- 
itical subdivisions  of  the  State  for  such  purposes. 

We  have  given  attention  and  study  to  the  contents  and  provi- 
sions of  the  said  amendment  itself,  and  have  made  an  extensive  re- 
search of  existing  social  security  legislation,  text  authorities, 
and  decisions  by  the  Courts  of  the  country  pertinent  thereto,  and 
as  the  result  of  our  research  it  is  our  opinion  that  in  answer  to 
your  second  question  a comprehensive  enabling  Act  should  be  passed 
by  the  Legislature  creating  a State  agency  to  make  application  to 
enter,  and  actually  enter,  into  an  agreement  with  the  Administra- 
tor of  the  Federal  Social  Security  Act  as  provided  in  Section  218, 
an  amendment  of  Title  II  of  that  Act,  such  agreement  to  contain 
such  provisions  as  the  State  may  request  for  the  extension  of  the 
benefits  of  the  old  age  and  survivor  insurance  system,  now  exist- 
ing under  the  Federal  Social  Security  Act,  to  services  performed 
by  individuals  as  employees  of  the  State,  or  any  political  subdi- 
vision thereof,  or  instrumentality  thereof,  as  provided  in  said 
Section  218  of  said  Title  II  and  consistent  therewith.  Such  Act, 
when  passed,  should  include  sections  with  provisions  similar  to 
the  following  abbreviated  outline: 

1)  Declaring  that,  in  order  to  extend  to  the  employees  of 
this  State  and  its  subdivisions  and  their  instrumentalities  and 
to  dependents  and  survivors  of  such  employees,  the  benefits  of 
the  protection  accorded  to  others  by  the  old  age  and  survivor  in- 
surance system  contained  in  the  Federal  Social  Security  Act,  it 
is  the  public  policy  of  this  State  that  agreement  be  made  with 
the  administrator  of  the  Federal  Social  Security  Act  upon  the  re- 
quest of  this  State  so  that  the  provisions  of  said  Federal  Act 
will  be  extended  to  the  employees  of  the  State  of  Missouri  and 
its  political  subdivisions  and  instrumentalities  under  said  Sec- 
tion 218  of  said  Act,  as  amended, 

2)  Giving  adequate  definitions  of  subjects  and  terms  to  be 
applied  in  said  agreement  affecting  the  extension  of  such  benefits 
to  the  State,  its  political  subdivisions  and  instrumentalities  as 
employers,  such  as  the  meaning  of  "employees",  "employment",  "ser- 
vices covered",  "Federal  agency",  "Federal  Insurance  Contributions 
Act",  "Instrumentality",  "political  subdivision",  "Federal  Social 
Security  Act",  "State  agency",  and  "wages",  and  such  other  defini- 
tions of  terms,  entities,  words,  phrases  and  subjects  as  may  be 
deemed  necessary  by  the  Legislature  in  framing  such  legislation. 
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3)  The  creation  of  a State  agency  to  enter  into  such  agree- 
ment with  the  administrator  of  the  Federal  Social  Security  Act  as 
amended  by  Section  218,  Title  II  of  said  Act,  to  secure  the  exten- 
sion of  such  benefits  to  such  employees  and  their  survivors,  and 
providing  for  the  powers  to  be  exercised  by  said  State  agency,  the 
appointment  and  qualifications  of  the  members  of  such  agency,  their 
terms  of  office  and  the  filling  of  vacancies  in  such  agency. 

4)  Classifying  employees  and  the  services  performed  by  them 
in  conformity  with  the  terms  of  such  agreement,  and  consistent  with 
the  provisions  of  the  Federal  Social  Security  Act. 

5)  Providing  for  the  withholding  and  collection  from  the 
wages  of  such  employees  of  the  State,  its  political  subdivisions 
and  instrumentalities  as  employers,  and  the  payment  by  such  em- 
ployers of  such  employees  as  an  excise  tax  or  other  method,  con- 
tributions to  a Contributions  Fund  to  make  effective  the  benefits 
provided  for  and  intended  by  the  terms  of  the  Federal  Social  Se- 
curity Act,  this  Act  and  such  agreement  when  made. 

6)  Providing  for  the  effective  date  of  the  agreement,  re- 
specting services  of  such  employees,  the  percentage  of  their  wages 
required  to  be  withheld  and  contributed  to  such  fund,  the  payment 
thereof  by  the  State  agency,  or  such  other  official  as  may  be  cus- 
todian of  the  Contributions  Fund,  to  the  administrator  of  the  Fed- 
eral Social  Security  Act  in  conformity  with  such  agreement,  the 
other  terms  of  this  Act  and  in  conformity  with  the  provisions  of 
the  Federal  Social  Security  Act,  including  adjustments  of  over- 
payment or  under-payment  of  such  contributions  and  refunds  due 
such  employees  under  such  regulations  as  may  be  provided  by  the 
Federal  Social  Security  Act. 

7)  Providing  that  such  agreement  may  include  a joint  plan 
by  two  or  more  entities  for  the  extension  of  such  benefits  to 
their  employees  if  any  one  of  them  would  be  unable  to  submit  an 
approvable  plan  for  such  benefits,  providing  that  each  plan  con- 
tains provisions  showing  compliance  with  the  agreement,  the  terms 
of  this  Act,  applicable  Federal  law,  provisions  showing  all  ser- 
vices covered  in  such  plan  or  employment  under  this  Act  and  under 
the  Federal  Social  Security  Act. 

8)  Providing  for  assurance  that  the  source,  or  sources, 
from  which  payments  are  required  to  be  made  by  the  State,  po- 
litical subdivisions,  or  instrumentalities,  will  be  adequate  to 
supply  such  funds;  providing  for  the  methods  and  the  adoption  of 
rules  and  regulations  as  may  be  deemed  proper  for  the  administra- 
tion of  the  plan  by  such  entities;  providing  for  reports  to  be 
made  to  the  State  agency,  showing  compliance  with  the  provisions 
of  this  Act  and  the  Federal  Social  Security  Act,  authorizing  the 
State  agency  to  terminate  a plan,  after  notice,  upon  the  failure 
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of  any  member  of  a unit  to  substantially  comply  with  all  applicable 
laws  and  conditions  pertaining  thereto;  providing  that  the  State 
agency  may  not  finally  refuse  to  approve  a plan  without  notice  and 
opportunity  for  hearing  by  any  unit  or  any  member  of  a unit  con- 
taining more  than  one  member;  providing  for  the  payment  of  contri- 
butions into  the  fund  from  wages,  and  at  such  times  as  are  speci- 
fied in  this  Act  and  at  rates  specified  in  the  agreement,  consis- 
tent with  the  provisions  of  the  Federal  Social  Security  Act  in 
amounts  not  exceeding  amounts  imposed  by  Section  1400  of  the  In- 
ternal Revenue  Act,  if  such  instant  wages  would  constitute  employ- 
ment under  the  meaning  of  that  Act,  and  to  deduct  such  contributions 
from  the  wages  in  discharge  of  the  liability  of  such  entity,  but  if 
not  withheld  and  paid,  as  required  as  to  amounts,  neither  the  em- 
ployee nor  the  employer  shall  be  released  of  the  Contributions  Fund 
itself  and  defining  the  sources  from  which  such  funds  are  to  be 
derived;  providing  for  the  safe  custody  of  such  fund,  and  that  pay- 
ments therefrom  shall  be  made  solely  to  the  administrator  of  the 
Federal  Social  Security  Act  pursuant  to  such  agreement,  or  the  pay- 
ment of  refunds  provided  for  in  this  Act,  and  applicable  Federal 
law;  providing  for  biennial  appropriations  from  the  contributions 
paid  into  the  Contributions  Fund,  to  be  available  for  the  purposes 
of  the  Act  until  expended,  and  such  additional  sums  as  are  found 
to  be  necessary  in  order  to  make  the  payments  due  from  any  entity 
to  the  administrator  of  the  Federal  Social  Security  Act , which  the 
State  is  obligated  to  make  pursuant  to  such  agreement. 

9)  Providing  that  the  State  Agency  shall  submit  at  each  reg- 
ular biennial  session  of  the  General  Assembly,  at  a reasonable 
time  in  advance  of  the  beginning  of  the  session,  an  estimate  of 
the  amounts  authorized  to  be  appropriated  to  the  Contributions 
Fund  by  the  State,  and/or  political  subdivisions  as  provided  in 
this  Act  for  the  next  appropriation  period. 

10)  Providing  that  the  State  agency  shall  make  and  publish 
such  rules  and  regulations  not  inconsistent  with  the  provisions 
of  this  Act  as  it  finds  necessary  or  appropriate  to  the  efficient 
administration  of  the  functions  with  which  it  is  charged,  not  in- 
consistent with  applicable  Federal  law, 

11)  Providing  that  the  State  agency  shall  make  studies  of 
old  age  and  survivor  protection  for  employees  of  the  State  and 
such  other  entities  as  may  be  included  in  such  agreement,  and  re- 
port their  recommendations  covering  the  operation  of  such  agree- 
ment and  plans  approved  under  this  Act  and  that  a report  thereof 
be  submitted  to  the  General  Assembly  at  the  beginning  of  each 
regular  session  concerning  the  effect  and  operation  of  this  Act 
during  the  preceding  biennium,  including  such  recommendations  for 
amendment  to  the  Act  as  it  considers  proper  and  necessary,  and. 
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12)  Providing  such  other  measures  and  terms  as,  in  the  judg- 
ment and  discretion  of  the  Legislature,  may  be  deemed  necessary 
for  the  efficient  administration  of  this  Act  under  such  agreement, 
and  in  conformity  with  applicable  Federal  law. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department: 

1)  That  under  the  provisions  of  the  Constitution  of  this 
State  the  State  of  Missouri  may  pass  legislation  authorizing  the 
State  to  enter  into  an  agreement  with  the  Federal  Government,  for 
extending  old  age  and  survivor  insurance  benefits  provided  for  in 
the  Federal  Social  Security  Act  to  employees  of  the  State  and  its 
political  subdivisions. 

2)  That  to  effectuate  such  an  agreement,  legislation  sub- 
stantially similar  to  the  plan  hereinabove  suggested  should  be 
enacted  by  the  Legislature. 


Respectfully  submitted, 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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CRIMINAL  PROCEDURE  ) Information  drawn  in  language  of  Section 

) 44-56 , R.  S.  Mo.  1939#  charging  larceny  of 
) money  in  excess  of $30,  will  support  convic- 
) tion  thereunder,  if  only  special  rather 
INDICTMENT  AND  INFORMATION  ) than  general  ownership  of  property  is  proved* 

If  property  subject  to  larceny  be  located 
in  a place  properly  designated  as  a dwelling 
house,  . t hp  charge#  may  be  laid  under  Section 
March  1,  1950  4459  > R*  S.  Missouri,  1939* 


Honorable  Edward  W.  Spelser 
Pro b e outing  Attorney 
Chariton  County 
Keytesvllle,  Missouri 

Dear  Siri 


/ ; The  following  opinion  is  in  answer  to  your  recent  request, 
reading  as  follows  s 

”1  would  like  to  have  your  opinion  on  the 
following  matter* 

"During  the  month  of  October,  1949*  gold 
coins  having  a face  val^ue  of  approximately 
$1500.00  were  stolen  by  the  defendant  from 
a dwelling  located  in  this  county*  The 
evidence  shows  that  these  gold  coins,  con- 
sisting of  $5.00,  $10.00  and  $20.00  denomi- 
nations, had  been  accumulated  by  Mr.  and 
Mrs.  John  Taylor,  now  deceased,  during 
their  lifetime  and  were  concealed  in  the 
basement  of  their  home  in  this  county* 

ThOy  both  died  intestate,  leaving  as  their 
heirs  three  children.  Immediately  after 
the  death,  of  the  survivor,  Mrs.  Taylor, 
the  children  made  a search  about  the 
premises  for  the  gold*  but  were  unable  to 
locate  it.  In  October,  1949*  the  defendant, 
with  several  other  workmen,  was  engaged  to 
make  some  repairs  In  the  basement.  It 
seems  that  a wall  of  the  basement  had  caved 
in  and  needed  restoring.  This  defendant, 
in  the  process  of  carrying  out  the  debris 
from  the  basement,  discovered  about  $1500.00 
in  gold  coins,  which  presumedly  are  the  same 
gold  coins  accumulated  and  hidden  by  the 
parents.  The  defendant  converted  the  coins 
to  his  own  use  and  later  disposed  of  them 
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by  sale  bo  unidentified  parties*  except  for  a 
few  e ingle  opine  which  were  sold  to  certain  known 
parties.  Defendant  admits  taking  the  gold  coins 
and  disposing  of  them,  claiming  he  sold  the  bulk 
of  it  for  $1000*09,  He  delivered  the  $1000.00  to 
the  Missouri  State  Highway  patrol,  stating  to  them 
that  It  belonged  to  the  said  Taylor  children, 

"On  the  basis  of  this  information  a charge  of  grand 
larceny  was  filed,  and  at  the  present  time,  defen- 
dant is  under  a $1000*00  bond  for  his  appearance 
for  arraignment  in  Circuit  Court  on  February  9, 

After  full  consideration  of  this  case  and  after 
consulting  the  Federal  laws  dealing  with  gold  coins, 
it  appears  that  perhaps  ownership  of  this  gold 
cannot  be  alleged  to  be  in  these  children,  but  that 
Ownership  was  in  the  United  StateB  Government  at 
the  time  of  the  taking  of  the  gold.  Under  this 
statement  of  facts,  assuming  that  the  corpus 
delicto  can  be  established,  is  there  a basis  for 
a charge  of  grand  larceny  from  the  children  of 
Mr,  and  Mrs*  John  Taylor,  or  perhaps  should  the 
infomation  state  that  it  was  the  property  of 
the  United  States  Government,  or  further  still, 
should  the  indictment  state  that  the  owners  of 
the  property  are  unknown?  Of  course,  if  it  had 
been  any  other  personal  property  there  would  be 
no  question  but  that  the  property  taken  belonged 
to  the  Taylor  children,  but  since  the  property 
taken  was  gold  coins,  then  whom  should  Me  allege 
as  having  ownership?  / 

"I  am  enclosing  a copy  of  the  information  I have 
filed,  I would  appreciate  it  if  your  office  would 
redraft  the  information  so  t hat  it  would  contain 
the  properly  stated  charge,  if  the  present  informa- 
tion does  not  properly  state  the  charge.  This 
case  is  set  for  trial  March  l6,  therefore,  I would 
particularly  like  to  have  your  opinion  not  later 
than  March  I,  if  at  all  possible," 

Under  the  facts  submitted  in  your  opinion  request  the  evidence 
will  clearly  establish  a larceny  of  over  thirty  dollars,  and  hence 
the  information  may  be  drawn  in  the  language  of  Section  i$456,  H.  S, 
Missouri,  1939#  and  no  allegation  need  be  made  that  the  larceny  was 
from  a dwelling  house.  In  the  case  of  State  v.  Martin,  208  S.W.  (2d) 
203,  357  Mo.  3&8»  the  Supreme  Court  of  Missouri  decided  this  point 
in  the  following  language  found  at  357  Mo.  3&S,  1.  c.  372s 

" # * The  information  here  is  based  on  Section 
1^456,  which  does  require  stolen  personal  . 
property,  outside  of  livestock,  to  be  of  a 
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minimum  value  of  $30»  to  constitute  the 
crime  of  grand  larceny.  A dwelling  house 
has  nothing  to  do  with  the  case." 

Section  3943*  8.  S.  Missouri  1939*  provides  as  follows* 

"When  any  offense  shall  be  committed 
upon  or  in  relation  to  any  property 
belonging  to  several  partners  or  owners* 
the  indictment  or  information  for  such 
offense  shall  be  deemed  sufficient  if 
it  allege  such  property  to  belong  to  any 
one  or  more  of  such  partners  or  owners*  ' 
without  naming  all  of  them." 

For  the  purpose  of  drafting  the  information  in  the  case  at 
hand  it  is  not  necessary  to  determine  that  the  United  States 
Government  is  the  general  owner  of  the  property  which  was  the 
subject  of  the  larceny.  It  is  enough  for  us  to  establish  a 
special  ownership  in  named  parties  as  against  the  person  commit- 
ting  the  larceny.  In  State  v.  Lackey,  132  S.W.  6o 2,  230  Mo.  707# 
the  Supreme  Court  of  Missouri  spoke  as  follows  at  230  Mo*  707* 

1.  c.  715 i 

"As  stated  in  the  preceding  excerpt  from  * 

Greenleaf , the  ownership  necessary  to 

support  a charge  of  larceny  may  be 

either  general  or  special  and  the  possession 

of  such  owner  may  be  actual  or  constructive. 

If  the  property  stolen  is  in  the  actual 
possession  of  a person  other  than  the  general 
owner,  the  latter  has  a constructive  posses- 
sion, and  the  ownership  in  such  case  may  be 
properly  alleged  and  proven  either  in  the 
special  owner,  having  the  actual  possession, 
or  in  the  general  owner  having  a construc- 
tive possession  by  reason  of  such  ownership." 

The  principle  enunciated  in  State  v.  Lackey,  supra,  was  re- 
stated in  State  v.  NlbOlettl,  344  Mo.  86,  125  S.W.  (2d)  33*  The 
purpose  behind  the  requirement  that  ownership,  of  property  which 
has  been  the  subject  of  larceny,  must  be  alleged  in  the  information, 
is  clearly  stated  in  the  following  language  found  in  State  v. 
Flowers  and  Jones,  278  S.W.  10ij.0,  311  Mo.  510,  1.  c.  518* 

" * '■»  # While  it  is  essential  to  a charge  of 
larceny  that  the  ownership  of  property  stolen 
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must  be  averred*  this  requirement  is  made* 
as  above  stated*  in  order  that  it  may  be 
shown  that  such  ownership  was  in  another 
than  the  thief J the  exact  title,  there- 
fore* of  the  property  stolen  is  of  no 
concern  to  the  latter  in  making  hia  defense 
and  proof  of  same  need  not  be  of  the  cogent 

character  to  sustain  a conviction.” 

/ 

Section  3951# 'fl.  S.  Missouri,  1939#  a curative  statute  in  our 
criminal  code,  provides  as  follow si 

"Whenever  on  the  trial  of  any  felony  or 
misdemeanor*  there  shall  appear  to  be 
any  variance  between  the  statement  In 
the  indictment  or  Information  and  the 
evidence  offered  in  proof  thereof.  In 
the  Christian  name  or  surname*  or  both 
Christian  name  or  surname,  or  other  de- 
scription whatsoever,  or  any  person 
whomsoever  therein  named  as  or  described, 
or  in  the  ownership  of  any  property 
named  or  described  therein*  such 
variance  shall  not  be  deemed  grounds 
for  an  acquittal  of  the  defendant,  unless 
the  court  before  which  the  trial  shall  be 
had  shall  find  that  such  variance  is 
material  to  the  merits  of  the  case  and 
prejudicial  to  the  defense  of  the 
defendant.* 

The  opinion  request  does  not  disclose  that  the  estates  of  Mr.  John 
Taylor,  or  his  wife,  are  in  the  process  of  administration.  If  such 
fact  is  the  case,  ownership  of  the  stolen  property  should  be  alleged 
to  be  in  their  acting  administrators  or  executors.  Otherwise* 
ownership  may  be  alleged  to  be  in  named  persons,  their  heirs-at-law, 
devisees  or  legatees. 

In  determining  what  language  should  be  used  in  the  information 
charging  larceny  of  money,  the  Supreme  Court  of  Missouri*  in  State 
v.  Darby,  l6£  S.W*  (2d)  419*  held  an  information  good  under  Section 
4456*  R.  S.  Missouri,  1939#  which  merely  described  the  money  a* 
"Three  Hundred  Dollars  in  good  and  lawful  currency  of  the  United 
States  of  America." 

We  submit  the  following  suggested  form  of  information,  omitting 
caption  and  oath,  to  be  used  under  the  facts  stated  in  your  opinion 
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request,  If  you  decide  to  charge  the  offense  under  Section  445&* 

R*S*  Missouri#  1939* 

Edward  W.  Spelser,  prosecuting  Attorney 
Within  and  for  the  County  of  Chariton,  State 
of  Missouri,  on  his  oath  Of  office  Informs 
the  Court  that  Hubert  Anspaugh,  on  or  about 
the  . day  of  October,  194-9 » in  the . County 
of  cSarlton  and  State  of  Missouri,' did  then 
and  there  wilfully,  unlawfully  and  feloniously, 
steal,  take  and  carry  away  Fifteen  Hundred 
Dollars  in  good  and  lawful  gold  coin  of  the 
United  States  of  America],  the  joint  property 
of  C.  W.  Taylor,  B*  A.  Taylor  and  Gertrude 
Thprne,  then  and  there  being,  contrary  to  the 
form  of  the  statute  in  such  oases  made  and 
provided  and  against  the  peace  and  dignity* 
of  the  State  of  Missouri, 

Since  receiving  your  opinion  request  this  office  has  communi- 
cated with  you  by  telephone  and  you  have  supplemented  the  facts 
appearing  in  the  opinion  request  by  informing  us  that  the  house 
from  which  the  money  was  taken  was,  at  the  time  of  such  taking, 
the  actual  dwelling  house  of  C*  W.  Taylor.  This  additional  fact 
will  enable  us  to  broaden  the  scope  of  our  opinion. 

Since  C.  W.  Taylor  was  residing  in  the  dwelling  house  at  the 
time  the  money  was  taken,  we  now  will  discuss  the  alternative 
procedure  which  is  available  to  you  under  Section  44-->9*  H.  S. 
Missouri,  1939*  which  reads  as  follows s 

HIf  any  larceny  be  committed  in  a dwell- 
ing house,  or  in  any  boat  or  vessel,  or 
in  any  railroad  car,  or  street  oar  or 
interurban  car,  or  by  stealing  from 
the  person,  if  the  value  of  the  property 
taken  is  thirty  dollars  or  upwards, 
the  offender  shall  be  punished  by 
imprisonment  in  the  penitentiary  not 
exceeding  seven  years *" 

In  the  case  of  State  v.  Flowers  and  Jones,  278  S.W.  104-0,  311 
Mo.  5lQ*  the  Supreme  Court  of  Missouri  was  passing  on  the  sufficiency 
of  evidence  to  sustain  a charge  of  larceny  from  a dwelling  house 
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under  Section  3315#  R.  S,  Missouri,  1919*  now  Section  4459*  R.  S. 
Missouri,  1939*  The  following  language  was  used  at  311  Mo.  510, 

1.  c.  516 i 

M * ■»  o in  whatever  place,  therefore, 
it  may  be  located  at  the  time  it  is  stolen, 
if  such  place  can  properly  be  designated 
a dwelling  house,  the  offense  of  a lar- 
ceny therein  is  committed,  as  defined 
in  the  statutes  under  which  the  informa- 
tion was  drawn,  » t &•’ 

In  preparing  your  information  under  Section  4459*  R*  S.  Missouri, 
1939*  ownership  of  the  property  should  be  alleged  to  be  in  c.  W.  Taylor, 
D.  A,  Taylor  and  Gertrude  Thorne,  and  the  dwelling  house  should  be 
referred  to  as  the  dwelling  house  of  C*  W.  Taylor. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  an  information  alleging 
larceny  of  money  described  as  gold  coin  of  the  United  States  of 
America  of  a value  in  excess  of  thirty  dollars,  under  Section 
4456,  R.  S,  Missouri,  1939*  Is  sufficient  if  phrased  in  the 
language  of  the  statute  | and  that  aia  allegation  of  ownership  of 
such  property  which  proves  to  be  special  in  character  is  sufficient 
to  sustain  a conviction  obtained  thereon.  If  property  which  is  the 
subject  of  larceny  is  located  in  a plaee  which  can  properly  be  designa- 
ted as  a dwelling  house,  such  larceny  may  be  charged  under' Section 

4459*  R.  s.  Missouri,  1939. 


Respectfully  submitted. 


APPROVED: 


. / 

JULIAN  L,  O'MALLEY 
Assistant  Attorney  General 


JLO'M/feh 
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^ ^ SCHOOLS:  Division  of  Health  authorized  to  provide 

* educational  instruction  for 'children  patients 

HEALTH:  in  tuberculosis  hospital  at  Mt.  Vernon; 

school  district  to  provide  special  classes 
for  crippled  children  if  ten  or  more  are 
found  in  district. 


! > 

April  12,  1950 


Honorable  George  A.  Spencer 
•Missouri  House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri 


Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"It  has  been  called  to  my  attention  that 
the  children  kept  at  Mt,  Vernon,  the 
crippled  children  at  the  hospital  here 
in  Columbia  and  the  children’  in  the 
Hlosser  Home  in  Marshall  have  no  public 
education  provided  for  them. 

"I  have  checked  Senate  Committee  Sub- 
stitute  for  House  Bill  No.  126,  and  I 
am  wondering  if  that  bill  would  permit 
public  funds  to  be  used  for  this  pur- 
pose. Have  you  written  an  opinion  on 
this  matter? 


"I  would  also  like  to  know  who  should 
pay  for  this  education  if  the  above 
House  Bill  does  not  cover  this  natter. 

It  is  my  understanding,  that  all  children 
of  school  age  should  be  provided  public 
education  and  it  appears  that  there  are 
three  groups  here  that  are  not  receiving 
it,  and  I would  like  to  know  why  they 
are  not  receiving  it  from  a legal  stand- 
point, and  in  your  opinion  why  they  are 
not  receiving  it. 


"It  appears  that  this  would  be  a problem 
that  should  come  under  the  Department  of 
Special  Education,  which  should  provide 
public  education  for  these  three  groups 
of  children." 
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The  State  of  Missouri  in  its  organic  law  has  long  recognized 
the  importance  of  providing  free  public  education  for  children. 
Section  1,  Article  IX  of  the  Constitution  of  1945#  provides: 

"A  general  diffusion  of  knowledge  and  in- 
telligence being  essential  to  the  preser- 
vation of  the  rights  and  liberties  of  the 
people,  the  general  assembly  shall  es- 
tablish and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all 
persons  in  this  state  within  ages  not  in 
excess  of  twenty-one  years  as  prescribed 
by  law.  Separate  schools  shall  be  pro- 
vided for  white  and  colored  children, 
except  in  cases  otherwise  provided  for 
by  law."  9 

The  above  section  is  substantially  the  same  as  Section  1, 
Article  XI  of  the  Constitution  of  1875* 

The  mandate  of  the  above-quoted  section  of  our  Constitution 
lodges  the  responsibility  with  the  General  Assembly  to  establish 
and  maintain  free  public  schools  for  the  instruction  of  all  per- 
sona in  the  state  up  to  twenty-one  years,  as  prescribed  by  law. 

We  believe  that  the  Legislature  has  complied  with  the  Constitution 
by  establishing  free  public  schools  for  the  gratuitous  instruction 
of  the  children  within  the  state,  which  may  bo  attended  by  de- 
fective children  as  well  as  normal  children.  If  they  are  able  to 
so  attend. 

The  type  of  incapacitated  children  referred  to  in  your 
letter  are  those  afflicted  with  tuberculosis  who  are  hospitalized 
at  the  sanatorium  at  Mt.  Vernon  and  the  crippled  children  in  the 
hospital  at  Columbia  and  in  the  Blossor  Home  at  Marshall. 

Regarding  the  children  at  Mt.  Vernon,  the  Legislature  has 
endeavored  to  provide  for  their  education  by  the  recent  enact- 
ment of  House  Bill  Ho.  201,  enacted  by  the  o5th  General  Assembly 
and  approved  August  3,  1949#  and  now  incorporated  as  Sections 
10405.2  and  10405.3#  Mo.  R.S.A. 

Section  10405.2  provides: 

"The  Division  of  Health  of  the  Department 
of  Public  Health  and  Welfare  is  hereby 
authorized  to  provide  for  the  teaching 
and  training  of  ohlldren  who  are  resident 
patients  confined  In  the  State  Trachoma 
Hospital  at  Rolls  and  the  Missouri 
Tuberculosis  Sanatorium  at  Mt.  Vernon  by 
employing  certified  teachers  and  instruc- 
tors and  purchasing  equipment  from  any 
moneys  appropriated  for  that  purpose." 
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Section  10lj-05>«3  provides: 

"The  County  Superintendent  of  Schools  in 
counties  where  such  hospitals  are  located 
shall  establish  standards,  supervise 
training,  aid  certify  credits  in  the  sane 
manner  as  for  children  in  organized  school 
districts," 

Under  the  provisions  of  the  above-quoted  act  the  Division 
of  Health  of  the  Department  of  Public  ITealth  and  Welfare  is 
authorized  to  provide  for  the  teaching  and  training  of  the 
children  patients  in  the  sanatorium  at  Mt,  Vernon  and  pay  for 
same  out  of  money  appropriated  for  that  purpose.  The  County 
Superintendent  of  Schools  of  Lawrence  County,  the  county  in 
which  Mt,  Vernon  is  located,  is  required  to  establish  the 
standards,  supervise  training  and  certify  credits  for  such 
children  receiving  instruction  at  the  sanatorium  in  the  same 
manner  as  for  children  in  organized  school  districts. 

Consequently,  it  appears  that  the  Legislature  has  enacted 
specific  legislation  to  provide  for  the  education  of  the  children 
in  the  sana tor ium  at  Mt,  Vernon, 

Regarding  the  crippled  children  in  the  hospital  at  Columbia 
and  in  the  Blosser  Home  at  Marshall,  we  find  no  specific  statute 
providing  for  their  instruction  as  we  did  for  the  children  who 
are  resident  patients  at  Mt.  Vernon.  However,  with  reference 
to  certain  types  of  defective  children.  Section  10351*  Laws  of 
Missouri,  1947,  Vol.  II,  page  384*  provides: 

"idienever  in  any  school  district  there  shall 
be  found  children  between  the  ages  of  6 and 
20  years  who  are  physically  handicapped,  in- 
cluding the  blind  or  partially  seeing,  the 
deaf  or  hard  of  hearing,  the  crippled  and 
the  mentally  deficient  or  mentally  retarded, 
but  who  are  capable  of  instruction,  but  yet 
who  cannot  be  safely  and  adequately  educated 
in  the  public  schools  with  normal  children, 
the  board  of  education  or  board  of  directors 
of the  district  may  provide  appropriate  in- 
struction in  speclalclnsses  I' or  srach  chTX- 
dren,  anu  wHen  provision  Is  made  for  such 
special  classes  and  instruction,  shall  pro- 
vide transportation  to  and  from  school  for 
such  of  said  children  as  cannot  otherwise 
attend  such  school.  Instruction,  which  is 
adapted  to  the  varying  physical  and  mental 
capacities  and  handicaps  of  the  children 
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oust  be  provided  for  such  children  In 
accordance  with  regulations  prescribed  by 
the  state  commissioner  of  education:  pro- 
vided, however,  when  any  of  the  children 
named  herein  cannot  economically,  safely  or 
conveniently  attend  classes,  the  board  of 
education  or  board  of  directors  of  the 
school  TTruTrict  may  provide  a properly 
qualified  and  certified  tutor,  instructor, 
or  home~eacIier  for  the  purpose  of  in- 
struct  in;;  such  children.  Five  hours  of 
such  tutoring  or  instruction  in  the  homes 
of  the  children  shall  be  considered  to 
equal  one  week's  school  work  per  pupil. 

It  shall  be  the  duty  of  the  board  of 
education  or  the  board  of  directors  in 
each  school  district  to  ascertain  annually 
the  number  of  children  of  its  district  who 
belong  to  any  of  the  above  types," 

(emphasis  ours.) 

The  above  section  in  its  reference  and  application  to  de- 
fective children  Includes  the  category  of  crippled  children,  as 
referred  to  in  your  letter. 

In  reading  the  above-quoted  statute,  and  particularly  the 
underscored  language,  it  appears  that  the  educational  instruc- 
tion of  the  defective  children  referred  to  therein  is  a dis- 
cretionary matter  with  the  school  districts  in  which  such  children 
are  found.  Thus,  the  statute  reads  that  "the  board  of  education 
or  board  of  directors  of  the  school  district  may  provide"  ap- 
propriate instruction  in  the  nature  of  special  classes  or  home 
instruction,  depending  upon  the  circumstances  of  the  children. 

The  word  "may"  as  used  in  the  statute  denotes  a permissive  or 
directory  application  rather  than  being  mandatory  insofar  as  the 
school  districts  furnishing  instruction  are  concerned. 

In  applying  the  rules  of  statutory  construction,  the  use 
of  the  term  "may"  in  a statute  in  its  ordinary  sense  means  that 
which  is  permissive  or  directory  and  not  mandatory.  State  ex  rel. 
Coleman  v.  Blair,  15>1  S.Yrf.  lifQ,  2i|5  Mo.  680;  Lansdown  v.  Faris, 
C.C.A.  Mo.,  66  Fed.  (2d)  939;  Volume  2o,  Words  and  phrases, 

Perm.  Ed.,  page  774*  seq.  In  the  case  of  State  v.  Morgan, 

112  So.  865,  llj.7  Miss.  121,  there  was  involved  a statute  author- 
izing comity  school  boards  In  certain  occasions  to  create  rural 
school  districts.  The  word  "may"  was  used  in  the  statute  re- 
lating to  the  school  board  exercising  its  authority,  and  the 
court  held  that  it  was  used  in  a discretionary  and  not  a manda- 
tory sense  and  that  where  the  school  board  refused  to  create  a 
rural  district  it  could  not  be  compelled  to  do  so  by  mandamus. 
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However,  in  considering "the  question  at  hand  it  i3  a 
primary  duty  to  ascertain  and  give  effect  to  the  lawmaker’s 
Intent,  Kansas  City  v,  J,  I,  Case  Threshing  Machine  Co.,  87 
S.W.  <Zd)  195,  337  Mo.  913;  layering  v.  Miller,  51  S.W,  (2d) 
o5#  330  Mo.  885;  Union  Electric  Company  v.  ?.:orris  (Sup.),  222 
S.W.  (2d)  787.  We  further  should  construe  all  statutes  to- 
gether which  are  applicable  to  the  subject  involved  and  har- 
monize them.  State  v.  Naylor,  IpO  3.Yf.  (2d)  1079,  328  Ko.  335. 

With  these  rules  in  mind  attention  is  directed  to  Section 
10355,  Laws  of  Missouri,  1947,  Vol.  II,  page  385,  which,  with 
Section  10351,  supra,  and  other  sections,  was  enacted  by  the 
passage  of  Senate  Committee  Substitute  for  House  Bill  No.  126, 
referred  to  in  your  letter.  Section  10355  provides: 

"School  districts  shall  establish  special 
classes  when  there  arc  ten  or  more  children, 
who  are  so  retarded  as  to  be  incapable  of 
receiving  proper  benefit  from  the  instruc- 
tion in  the  regular  grades,  and  shall  re- 
ceive state  aid  as  provided  in  Section 
10353*”  (Emphasis  ours.) 

It  appears  that  the  lmguage  of  the  above  statute  Is  man- 
datory in  its  meaning,  for  the  use  of  the  word  "shall"  in  its 
ordinary  sense  indicates  a mandatory  statute.  State  ex  rel. 
Stevens  v.  Wurdeman,  2I4.6  S.W.  189,  295  Mo.  5^6. 

Section  10355  In  Its  reference  to  children  who  are  to 
benefit  from  its  provisions  names  those  "who  are  so  retarded 
as  to  be  Incapable  of  receiving  proper  benefit  from  the  in- 
struction in  the  regular  grades,"  and  we  believe  that  its 
application  would  be  directed  to  those  types  of  defective 
children  named  in  the  other  sections  of  the  act  who  are 
physically  or  mentally  retarded. 

It  Is  apparent  in  reading  the  sections  herein  cited,  as 
well  as  the  others  contained  in  Senate  Committee  Substitute  for 
House  Bill  No.  126,  Laws  of  Missouri,  1947,  Vol.  II,  pages  333, 
et  seq. , that  the  Legislature  has  recognized  the  problem  of 
providing  educational  Instruction  for  defective  children. 

It  Is  therefore  our  view  of  the  matter  that  the  Legislature 
has  left  the  education  of  certain  defective  children  within  the 
discretion  of  the  school  district  wherein  such  children  are 


Honorable  George  A.  Spencer 


found,  but  with  definite  limitations.  And,  where  within  a 
school  district  there  are  found  ten  or  more  children  who  are 
so  retarded  as  to  be  incapable  of  receiving  benefit  from  the 
instruction  given  in  the  regular  grades  but  are  able  to  at- 
tend special  classes,  then  such  district  shall  establish 
special  classes  for  the  purpose  of  instructing  such  children. 
The  Legislature  has  further  recognized  the  financial  burden 
that  would  be  incurred  by  school  districts  in  providing 
special  classes  for  defective  children  and  has  therefore  pro- 
vided state  aid  for  such  districts  in  the  manner  set  out  in 
Section  1035>3  of  the  act. 

In  view  of  the  foregoing  it  is  our  thought  that  the 
education  of  crippled  children  now  in  the  institutions  to 
which  you  refer  in  your  letter  would  fall  within  the  provisions 
of  the  act  herein  cited  and  contained  in  the  Laws  of  Missouri, 
194-7 • Vol.  II,  pages  333,  ot  seq. 


CONCLUSION. 

In  the  premises,  it  is  the  opinion  of  this  office  that 
the  Division  of  Health  of  the  Department  of  Public  Health  and 
Welfare  is  authorized  to  provide  for  the  teaching  and  training 
of  children  who  are  resident  patients  confined  in  the  Missouri 
Tuberculosis  Sanatorium  at  Mt.  Vernon  by  employing  certified 
teachers  and  instructors  and  providing  the  necessary  equipment, 
the  cost  of  which  to  be  paid  out  of  moneys  appropriated  for 
that  purpose.  It  Is  our  further  opinion  that  if  there  are  ten 
or  more  crippled  children  in  the  hospital  at  Columbia  and  in 
the  Blos3er  Home  at  Marshall  who  are  able  to  attend  special 
classes  yet  are  incapable  of  receiving  proper  benefit  from  the 
instruction  in  the  regular  grades,  then  the  school  districts 
in  which  such  children  are  found  shall  establish  special 
classes  for  the  instruction  of  such  children. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


ELECTIONS: 


Alien  wife  of  United  States  citizen  not  en- 
titled to  vote  when  not  naturalized. 


August  21,  1950 


Honorable  George  A.  Spencer 
517  Guitar  Building 
Columbia,  Missouri 

Dear  Sir: 

IVe  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"I  presume  that  you  have  an  opinion  in  the 
file  on  a question  that  I have  had  presented 
to  me,  but  would  like  an  opinion  on  the  mat- 
ter regardless  of  that  and  would  like  to  have 
it  some  time  in  the  near  future. 

''The  problem  is  one  of  the  right  of  a woman 
to  vote  who  was  a native  Australian  and  who 
met  a G.I.  and  she  later  came  to  this  country 
and  to  Missouri  and  married  this  veteran  in 
Missouri.  Would  she  be  entitled  to  vote  in 
our  elections? 

"There  is  no  question  but  what  the  husband 
can  vote.  In  other  words  would  her  marriage 
to  a qualified  voter  entitle  her  to  vote? 

She  has  not  taken  out  any  citizenship  papers. 

"Would  it  make  any  difference  if  under  the 
same  circumstances  they  had  been  married  in 
Australia  and  later  came  back  to  the  home  and 
residence  of  her  husband?" 

Section  2 of  Article  VIII,  Constitution  of  Missouri,  1945, 
provides  in  part  as  follows: 

"All  citizens  of  the  United  States,  including 
occupants  of  soldiers'  and  sailors'  homes , 
over  the  age  of  twenty-one  who  have  resided 
in  this  state  one  year,  and  in  the  county, 
city  or  twon  sixty  days  next  preceding  the 
election  at  which  they  offer  to  vote,  and 
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no  other  person,  shall  be  entitled  to  vote 
at  all  elections  by  the  people;  * * *" 

(Underscoring  ours.) 

The  law  regarding  the  acquisition  of  citizenship  upon  the 
marriage  of  an  alien  to  an  American  citizen  is  stated  in  the  case 
of  People  v.  Board  of  Elections,  51  N.Y.S.  2d  216,  at  1.  c.  219, 
as  follows: 

"The  alien  wife  of  an  American  citizen  would 
acquire  American  citizenship  if  she  was  mar- 
ried to  the  citizen,  after  March  2,  1907,  and 
prior  to  September  22,  1922.  If  her  husband 
were  a native  born,  citizenship  would  be  ac- 
quired upon  the  marriage.  If  the  husband 
were  naturalized,  the  wife’s  citizenship  would 
be  derived  from  his  naturalization.  U.  S.  v. 

Kellar,  C.C.,  13  F.  82;  Kelly  v.  Owen,  7 Wall. 

496,  19  L.  Ed.  283.  The  Act  of  Congress  of 
1922,  42  Stat.  1022  was  amended  July  3,  1930, 

46  Stat.  854,  March  3,  1931,  46  Stat.  1511, 
and  May  24,  1934,  48  Stat.  797.  Upon  the 
amendments  citizenship  was  not  acquired  by 
marriage,  but  if  the  alien  spouse  were  eli- 
gible, he  or  she  could  be  naturalized  upon 
full  compliance  with  the  naturalization  laws, 
but  with  no  declaration  of  intention,  and  only 
three  years  residence  prior  to  filing  the 
petition. " 

Inasmuch  as  the  Missouri  Constitution  requires  that  a person 
be  a citizen  of  the  United  States  in  order  to  be  eligible  to  vote, 
the  mere  fact  of  marriage  to  a citizen  of  the  United  States  and  a 
resident  of  Missouri  would  not  entitle  an  alien  to  vote  in  Missouri 
inasmuch  as  she  does  not  by  reason  of  such  marriage  acquired  a Un- 
ited States  citizenship.  The  situation  is  the  same  regardless  of 
the  place  where  the  marriage  occurred. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  an  alien 
who  marries  a citizen  of  the  United  States  and  a resident  of  Mis- 
souri is  not  thereby  entitled  to  vote  in  Missouri  elections  inas- 
much as  such  marriage  does  not  confer  United  States  citizenship 
upon  the  alien  wife. 

APPROVED:  Respectfully  submitted, 


J.  E.  TAYLOR ROBERT  R.  WELBORN 

Attorney  General  Assistant  Attorney  General 
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AGRICULTURE t 
LICENSE  PEES  OP 
DAIRY  PRODUCTS  PLANT: 


Dairy  products  manufacturing  plant  must  pay 
an  annual  license  fee  based  upon  the  annual 
butterfat  purchased  regardless  of  where  the 
butterfat  is  purchased* 


October  l6,  19^0 


Mr.  Joseph  T.  Stakes 
Director,  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  3ir: 


\ 


This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  by  this  department  upon  the  following  question. 


’’Section  ll^llii.  Paragraph  "b”  of  the  Missouri 
Dairy  Law  establishes  the  amount  that  a dairy 
products  manufacturing  plant  must  pay  for  a 
dairy  products  manufacturing  plant  licensod 
based  u on  the  volume  of  butterfat  purchased 
during  the  calendar  year. 


"An  opinion  is  requested  relative  to  whether  or 
not  the  butterfat  purchased  in  the  state  of 
Missouri  determines  the  fee  required,  n * #** 

Section  llj-lllj.,  R.  3.  Mo.  1939#  as  reenacted  by  Laws  19^-5#  page 
83,  provides  in  part  as  follows: 

”It  shall  be  unlawful  for  any  person  to  operate 
a dairy  products  manufacturing  plant,  or  a cream 
station,  Y/ithln  this  state,  unless  licensod  un- 
der the  provisions  of  this  lav;.  Each  license 
issued  under  this  law  must  be  conspicuously  posted 
in  the  place  of  business  to  which  it  applies. " 


”(b)  Each  dairy  products  manufacturing  plant  operating 
in  this  state  shall  apply,,  under  oath,  for  and  obtain 
a dairy  products  manufacturing  plant  license  for  the 
license  year,  which  license  shall  Include  the  right 
to  buy  milk  and  cream.  A dairy  products  manufacturing 
plant  license  shall  be  Issued  upon  satisfactory  appli- 
cation to  the  Commissioner,  accompanied  by  an  annual 
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license  fee  based  upon  the  annual  butterfat  purchases 
made  during  the  last  previous  twelve  months  ending  on 
June  30th#  as  follows:  For  any  plant  purchasing  less 
than  two  hundred  thousand  (200,000)  pounds  of  butterfat, 
ten  (|10.00)  dollars;  for  any  plant  purchasing  two 
hundred  thousand  (200,000)  pounds  and  less  than  four 
hundred  thousand  (400,000)  pounds  of  butterfat,  fifteen 
($15.00)  dollars;  for  any  plant  purchasing  four  hundred 
thousand  ( 1^.00, JDOOJ  pounds  and  less  than  six  hundred 
thousand  (600,000)  pounds  of  butterfat,  twenty  ($20.00) 
dollars;  for  any  j>lant  purchasing  six  hundred  thousand 
(600,000)  pounds  or  more  of  butterfat,  twenty-five 
($25*00)  dollars;  for  a new  plant,  the  business  of 
which  has  not  started  sufficiently  to  establish  a 
volume  basis,  the  license  fee  shall  be  ten  ($10.00) 
dollars.  It  is  further  provided  that  the  Commissioner 
or  his  agent,  shall  have  the  authority  to  examine  the 
buying  records  of  any  such  plant  for  verification  of 
the  butterfat  tonnage  purchased  at  such  plant,  at 
any  reasonable  time  that  the  Commissioner  shall  elect 
to  make  such  examination.  A dairy  products  manufac- 
turing plant  license  shall  not  be  transferrable  and 
shall  not  be  movable  from  one  city  or  town  to  another 
city  or  town,  but,  with  the  consent  of  the  Commissioner, 
may  be  moved  from  one  location  to  another  location 
in  the  sane  city  or  town." 

Section  14106,  R.S.  Mo.  1939#  as  reenacted  Laws  1945#  page  83, 
provides  as  follows: 

"Each  person  engaged  in  the  purchase  and  sale 
of  milk  and  cream  shall  keep  in  proper  books 
true  and  full  records  for  a period  of  one  year 
after  the  date  of  purchase  of  all  such  milk 
or  cream  purchases,  tests  and  weights  thereof, 
the  dates  when  bought,  received  and  shipped, 
including  the  grades  of  cream  stored  or  handled 
the  amount  paid  therefor  and  to  whom.  The  records 
shall  also  include  the  dates  and  sales  of  such 
milk  and  cream,  to  whom  sold,  and  the  suns  received 
therefor.  These  records  shall,  upon  request,  be 
made  available  at  any  time  during  business  hours 
for  the  official  information  of  the  Commissioner." 

The  records  that  the  purchasers  of  cream  and  milk  must  keep  do 
not  provide  for  a record  of  the  place  where  such  dairy  products  are 
purchased.  Said  section  does  not  provide  that  the  amount  of 

the  license  fee  shall  be  based  upon  the  amount  of  butterfat  purchased 
within  the  state  of  Missouri.  The  license  fee  to  be  charged  the 
dairy  products  manufacturing  plant  is  based  upon  the  total  amount  of 
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butterfat  purchased  during  the  last  previous  twelve  months  ending 
on  June  30*  regardless  of  where  the  butterfat  is  purchased.  If  the 
dairy  products  plant  is  located  and  operating  in  this  state  then 
their  annual  license  fee  will  be  based  upon  the  total  amount  of 
butterfat  purchased  by  such  plant  regardless  of  where  the  butterfat 
was  produced  or  purchased. 


COKCLUSIOH 

It  Is  the  conclusion  of  this  department  that  the  annual  license 
fee  of  a dairy  products  manufacturing  plant  located  and  operating 
in  this  state  shall  be  based  upon  the  total  amount  of  butterfat 
purchased  during  the  last  previous  twelve  months  ending  on  June 
30th*  regardless  of  where  the  butterfat  Is  produced  or  purchased. 


APPROVED! 


ttt: 

Attorney 


t 
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^AGRICULTURE:  Creamery  indemnifying  Station  operator 

* ♦ for  loss  sustained  by  purchase  of  unlawful 

cream  does  not  violate  Missouri  Dairy  Law. 


December  llj.,  19^0  ) ZL/ 


Mr.  Joseph  T.  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


FI  LED 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads j 

"Cream  buying  stations  and  creameries 
throughout  the  state  condemn  illegal 
cream  when  offered  to  them  for  sale. 

However,  it  is  known  that  in  some  in- 
stances the  cream  is  condemned  or  re- 
jected and  the  creamery  pays  the  cream 
station  operator  for  the  losses  in- 
curred. As  further  clarification  of 
this  point,  the  cream  station  operator 
generally  uses  his  own  money  in  buying 
the  cream  from  the  producer.  He  then 
offers  this  cream  for  sale  to  the 
creamery  with  whom  he  has  established 
contractual  relationship.  Therefore, 
any  cream  offered  for  sale  at  the 
creamery  level  is  the  property  of  the 
cream  station  operator. 

"An  opinion  is  requested  as  to  whether 
or  not  it  is  a violation  of  the  provi- 
sions of  the  Missouri  Dairy  Law  for  a 
creamery  to  pay  the  operator  for  losses 
incurred  by  reason  of  cream  offered  for 
sale  having  been  condemned,  rejected  or 
destroyed.  It  is  felt  that  if  the  cream 
station  operator  is  reimbursed  for  such 
losses,  he  will  be  Inclined  to  accept 
cream  of  questionable  quality  from  pro- 
ducers and  thereby  the  purpose  and  intent 
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of  the  Missouri  Dairy  Law  will  be  defeated. 

It  Is  further  pointed  out  that  the  creamery 
by  such  practices  might  encourage  the  cream 
station  operator  to  purchase  illegal  cream 
by  guaranteeing  him  against  losses  which 
might  be  involved.  Such  a practice  also 
places  cream  station  operators  who  are  not 
reimbursed  for  such  losses  at  a competitive 
disadvantage  with  regard  a local  cream  station 
operator  who  Is  reimbursed  for  Illegal  cream 
which  he  purchases  and  offers  for  sale  to 
the  creamery." 

The  question  which  you  have  submitted  is  whether  or  not 
it  is  an  unlawful  practice  under  the  Missouri  Dairy  Law  for  a 
creamery  to  indemnify  or  reimburse  a cream  station  operator 
for  losses  incurred  by  him  due  to  cream  he  has  purchased  from 
a producer  being  condemned,  rejected  or  destroyed.  In  other 
words,  said  cream  would  be  considered  "unlawful  cream." 

Section  llj.098#  Laws  of  Missouri,  1945#  page  83,  Subsection 
32(e),  defines  the  term  "unlawful  cream"  as  follows: 

"» Unlawful  cream*  is  cream  which  contains 
or  has  contained  dirt,  oil,  or  other  for- 
eign or  extraneous  matter  that  renders  It 
unfit  for  human  consumption,  or  that  is 
stale,  cheesy,  rancid,  putrid,  or  is  de- 
composed. Unlawful  cream  Is  hereby 
declared  to  be  injurious  to  the  public 
health,  and  immediately  upon  its  examina- 
tion and  discovery  by  any  licensee  here- 
under, the  title  thereto  shall  immediately 
vest  in  the  Commissioner  for  the  purpose 
of  effectively  removing  it  from  the  possible 
use  in  human  food.  Such  unlawful  cream  is 
hereby  declared  to  be  contraband,  and  may  be 
seized  by  an  agent  of  the  Commissioner,  or 
any  A or  C licensee  hereunder." 

The  above  statute  further  provides  that  upon  examination 
and  discovery  of  unlawful  cream  the  title  thereto  shall  imme- 
diately vest  In  the  Commissioner  of  Agriculture. 

Section  llp.13#  Laws  of  Missouri,  1945#  page  83,  provides 
as  follows: 
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"It  shall  be  unlawful  to  buy  or  sell  or 
offer  or  expose  for  sale  anywhere  in  this 
state  any  dairy  product  containing  any 
foreign  substance  or  preservative  of  any 
kind  whatsoever,  not  authorized  by  this 
law,  or  to  buy  or  sell  or  offer  for  sale 
or  deliver  to  another,  for  domestic  or 
palatable  use  or  to  be  converted  into  any 
product  for  human  food,  any  unclean,  im- 
pure, adulterated  or  unwholesome  milk  or 
cream.” 

In  reading  the  above  section  it  appears  that  the  buying  or 
selling,  offering  or  exposing  for  sale,  of  unclean,  impure, 
adulterated  or  unwholesome  cream  for  human  food  is  prohibited. 

By  the  indemnifying  arrangement  between  the  cream  station 
operator  and  the  creamery,  as  you  have  set  out  in  your  letter, 
it  does  not  appear  that  any  of  the  condemned  cream  received  by 
the  operator  is  to  be  sold,  offered  for  sale  or  delivered  to 
any  other  person  for  domestic  use  or  human  food.  As  we  under- 
stand the  facts,  the  creamery  merely  indemnifies  the  cream 
station  operator  for  a loss  which  he  has  sustained  in  the  pur- 
chase of  impure  or  unlawful  cream  from  a producer  and  there  is 
no  actual  sale  of  said  cream  to  the  creamery.  Such  being  the 
case,  it  is  our  thought  that  the  indemnifying  arrangement 
existing  between  the  cream  station  operator  and  the  creamery 
does  not  fall  within  the  prohibitions  provided  for  in  Section 
llj.113*  supra,  nor  do  we  find  any  other  statute  within  the 
Missouri  Dairy  Law  which  would  prohibit  such  practice. 

While  we  can  foresee  that  under  such  an  arrangement  as 
you  have  described  a cream  station  operator  would  tend  to  be 
less  cautious  in  purchasing  cream  from  a producer,  but  as  long 
as  all  of  the  cream  which  an  operator  purchases  is  properly 
inspected  before  it  is  made  available  for  human  consumption, 
it  would  seem  that  the  public  is  protected,  which  is  the  prin- 
cipal function  of  the  Missouri  Dairy  Law. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a 
creamery  indemnifying  or  reimbursing  a cream  station  operator 
for  loss  sustained  by  the  operator's  purchase  of  unlawful 
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cream  which  is  subsequently  condemned,  rejected  or  destroyed, 
is  not  in  violation  of  any  provision  of  the  Missouri  Dairy 

Law. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


Attorney  General 


\ n 

NOTARY  PUBLIC  ) "Commission  cannot  be  dated  back.  Ko  criminal 

) liability  for  acting  after  expiration  of  commission. 


0 


January  27#  1950 


Honorable  Christian  P,  Stlpp 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir* 

We  have  received  your  request  for  an  opinion  of  this  department# 
which  request  is  as  follows: 

"I  respectfully  request  the  opinion  of 
your  office  on  a question  arising  from  the 
following  stated  facts.  On  January  30# 

1945  a oerson  was  issued  a commission  as 
Notary  Public  and  he  duly  qualified  for 
such  office.  Through  error  and  mistake 
this  Notary  Public  began  taking  acknowledge- 
ments with  the  notation  'my  commission  ex- 
pires January  30,  1950' • Actually,  the 
commission  expired  January  30#  1949*  Some- 
time prior  to  January  30,  19 >0,  the  Notary 
Public  started  to  make  application  for  a 
now  commission  and  discovered  that  his 
old  commission  expired  nearly  a year  before. 

During  the  period  from  January  30#  1949  to 
January  30,  1950  ho  took  several  acknowledge- 
ments. The  questions  are  as  follows* 

"1.  Can  he  be  issued  a commission  as  Notiry 
Public  effective  January  30,  1949? 

"2.  Has  any  criminal  statute  been  violated? 

"3»  Phould  said  Notary  Public  make  applica- 
tion for  a new  commission  effective  when- 
ever the  same  Is  issued?" 

As  far  your  first  and  third  questions,  Section  133&0#  R.  S. 
Missouri,  1939#  provides  for  the  appointment  and  commission  of 
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Notaries  Public.  There  Is  no  provision  In  this  statute  whereby 
a commission  may  be  Issued  and  dated  as  of  a date  prior  to  Its 
actual  Issuance,  therefore,  there  would  be  no  authority  to  Issue 
the  Notary  Public,  about  whom  you  Inquire,  a commission  effective 
January  30,  19^9  • A new  commission  would  neoessary  be  effective 
from  and  after  tne  date  of  its  Issuance. 

As  for  your  second  question,  there  Is  no  criminal  statute 
expressly  covering  the  conduct  Involved  In  this  situation.  No 
provision  Is  made  In  the  statutes  relative  to  the  appointment 
and  powers  of  Notaries  Public  to  their  criminal  liability  for 
reoltlng  an  erroneous  date  for  the  expiration  of  a commission 
or  for  acting  as  a Notary  after  the  expiration  of  a commission. 
Section  R.  S.  Missouri,  1939*  deals  with  affixing  false 

Jurats,  but  there  Is  nothing  In  that  section  which  would  cover 
this  situation, 

A provision  possibly  applicable  Is  Section  k-lklt  H.  S.  Missouri, 
1939*  which  provides,  "If  any  person  shall  take  upon  himself  any 
office  or  publio  trust  in  this  state,  and  exeroiae  any  power  to  do 
any  act  appertaining  to  such  office  or  trust,  without  a lawful 
appointment  or  deputation,  he  shall,  upon  conviction,  be  adjudged 
guilty  of  a misdemeanor." 

There  have  been  no  cases  In  this  state  construing  this  provi- 
sion. Similar  provisions  In  statutes  of  other  states  have,  however, 
been  construed  to  require  willful  usurpation  in  order  to  oonstitute 
an  offense. 

In  the  case  of  Grebe  et  al,  v.  state,  202  N,W,  909*  and  Kreldler 
v.  State,  2I4.  Ohio  St.  22,  the  court  held  that  assumption  of  office 
to  oonstitute  usurpation  within  the  meaning  of  such  statute  must  be 
such  action  as  Imports  a willful  usurpation  of  an  office.  In  the 
case  which  you  have  submitted,  there  would  not  appear  to  be  any 
willful  usurpation  on  the  part  of  the  Notary  Public.  He  simply  was 
In  error  concerning  the  date  of  the  expiration  of  his  commission, 

l 

We  find  no  other  statutes  Imposing  criminal  liability  which 
might  be  applicable  in  this  situation. ' 

CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that  when  a 
Notary  Public,  because  of  error  In  computing  the  date  of  expiration 
of  his  commission,  erroneously  states  in  his  certificates  that  his 
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commission  expires  a year  later  than  the  date  of  its  actual 
expiration,  and  continues  to  act  as  a Notary  Publio  during  such 
period  following  expiration  of  his  commission,  he  cannot  obtain 
a commission  dated  back  to  the  date  of  the  expiration  of  his 
original  commission  but  must  obtain  a new  commission  effective 
upon  the  date  of  its  issuance. 

X 

m 

We  are  further  of  the  opinion  that  no  criminal  liability 
is  imposed  upon  the  Nocary  Public  by  reason  of  either  his 
erroneous  statement  of  the  date  of  the  expiration  of  his  commis- 
sion, or  by  reason  of  his  contlntring  to  act  as  a Notary  public 
following  the  date  of  the  expiration  of  his  commission,  where 
such  conduct  on  his  part  is  not  willful* 


Respectfully  submitted. 


APPROVED: 


ROBERT  R.  rVELbORN 

Assistant  Attorney  General 


Attorney  Genera 
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.Tune  7,  1950 


Honorable  Christian  F.  Stipp 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir* 


FILED 

u 


We  have  received  your  request  for  an  opinion  of  this  department, 
which  request  is  as  follows : 


"I  have  a copy  of  opinion  dated  January  3, 
194.7*  by  Mr.  Pershing  Wilson,  to  John  A. 
Eversole  with  reference  to  Sheriff’s  fees 
for  Court  attendance. 

"Your  opinion  is  respectfully  requested  upon 
the  following: 

"1.  Is  an  oral  direction  by  the  Probate  Judge 
to  the  Sheriff  sufficient  to  authorise  him  to 
charge  the  sum  of  $3.00  pur  hay  when  he 
actually  attends? 


"2.  If  the  oral  direction  is  not  sufficient,, 
may  the  Sheriff  collect  his  fees  if  the  daily 
record  of  the  Probate  Court  shows  him  in 
attendance? 

"3*  Is  it  necessary  that  the  Court  direct  the 
Sheriff  each  day  to  attend,  assuming  that  the 
Court  desires  the  attendance  of  the  Sheriff?” 

Section  134ll»  R«  S*  Missouri,  1939*  provides  in  part { 

"Fees  of  sheriffs  shall  be  allowed  for  their 
services  as  follows: 


"For  attending  each  court  of  record  or  crim- 
inal court  and  for  each  deputy  actually  em- 
ployed in  attendance  upon  such  court  the 
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number  of  such  deputies  not  to  exceed 
three  per  day* .$3*00” 

Section  2034*  Laws  of  1945#  page  305#  provides* 

’’The  several  sheriffs  shall  attend  each 
court  held  in  their  counties,  wh on  so  dl- 
rooted  by  the  court;  and  it  shall  be  the 
duty  of  the  officer  attending  any  court 
to  furnish  stationery,  fuel,  and  other 
things  necessary  for  the  use  of  the 
court  whenever  ordered  by  the  court.” 

Section  4 76,26,  Senate  Bill  Ho*  1138#  Si^tty-fifth  General 
Assembly,  which  Superseded  Section  2035#  H.  S*  Missouri,  1939 » 
provides,  ’’The  court  shall  audit  and  adjust  the  accounts  of  the 
sheriff  or  other  officer  attending  it  and  certify  the  same  for 
payment,” 

. • ■-  , V 

The  opinion  dated  January  3*  194-7#  by  Mr.  Perching  Wilson  to 
John  A,  Sversole  referred  to  in  your  letter  concluded  that  the 
sheriff  may  retain  the  Three  Dollar  Pee  provided  for  in  Section 
134ll» ‘R*  S.  Missouri,  1939,  for  attendance  upon  the  circuit, 
probate  and  magistrate  courts,  if  his  attendance  has  been  reques- 
ted by  th©  judge  of  said  courts. 

Section  2034#  quoted  above,  makes  no  requirement  concerning 
the  form  of  the  direction  of  the  judge  to  the  sheriff  for  his 
attendance  at  the  court.  There  being  no  requirement  that  the 
direction  be  in,  writing,  we  feel  that  an  oi*al  direction  is  sufficient 
to  justify  the  sheriff*  a attendance  and  permit  the  collection  of; 
the  fee  provided. 

There  is  also  no  requirement  that  a new  direction  be  given  the 
sheriff  each  day*  Therefore,  we  see  no  necessity  for  other  than  a 
general  direction  on  the  part  of  the  judge  that  the  sheriff  attend 
his  court. 

Section  476*26,  quoted  above,  makes  it  the  duty  of  the  court  to 
audit  and  adjust  the  accounts  of  the  sheriff,  and  this  provision 
affords  sufficient  protection  to  the  county  so  that  there  would  be 
no  necessity  of  any  written  record  of  direction  on  the  part  of  the 
judge  to  the  sheriff.  The  courts  have  held  that  the  allowance  by 
the  judge  is  final.  (State  ex  rel. App,  427*)’" 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  tills  department  that  an  oral 
direction  by  the  probate  judge  to  the  sheriff  is  sufficient  to 
authorize  the  sheriff  to  charge  the  sum  of  Hire®  Dollars  per  day 
when  he  actually  attends  the  probate  court,  and  that  It  Is  not 
necessary  that  the  court  direct  the  sheriff  each  day  to  attend* 

Respectfully  submitted. 


APPROVED! 


Attorney  General 


RRW/feh 


RO LERT  R.  ;Y£LB0HN 

Assistant  Attome  General 
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DEPARTMENT  OF  AGRICULTURE:  Vegetable  or  animal  fate  may  not 
DAIRY  PRODUCTS:  be  added  to  Ice  cream. 


{ 


Jul*/20#  1950 


Hon.  Joseph  T.  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr.  Stakes: 

We  are  In  receipt  of  your  recent  reaueet  for  an  opinion, 
which  reed*  In  part  as  follows: 

"The  Missouri  Ice  Cream  Law,  whloh  we  understood 
was  written  In  1919#  gives  a compare tlvely  low 
percentage  of  milk  fat.  The  majority  of  the  lee 
cream  manufactured  In  this  State  Is  12^  butterfat 
or  above.  If  under  this  Law  It  would  be  oosslble 
to  use  vegetable  and  animal  fats  In  loe  cream,  the 
manufacturer  would  see  to  It  that  the  product 
contained  a minimum  of  milk  fat  and  build  that 
product  to  perhaps  a 12,  lk  or  16%  fat  content 
with  the  addition  of  vegetable  or  animal  fate. 

This  practice  would  be  most  detrimental  to  the 
ice  cream  Industry  In  this  State  end  Inasmuch  as 
the  detection  of  foreign  fats  In  loe  cream  by 
taste  Is  practlcelly  Impossible,  the  oonsumer 
would  be  lead  to  believe  that  the  loe  cream  con- 
tained a hi#*  percentage  of  milk  fat.  The  point 
on  whloh  we  would  like  an  opinion  Is  whether  or 
not  It  would  be  permissible  to  use  vegetable  and 
animal  fats  In  Ice  oream  regardless  of  whether 
or  not  the  use  of  these  fats  is  stated  on  the 
lable  of  the  package." 

Ice  cream  Is  defined  by  8ectlon  1*133,  R.  B.  Mo.  1939  as 
follows: 
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"Ice  cream  Is  a dairy  product  and  a frozen 
mixture  made  of  milk  and  cream  or  the 
products  thereof;  with  sugar,  stiffeners, 
flavors  or  extraete,  and  with  or  without 
certified  coloring  and  eontalnlng  not  less 
than  eight  per  cent  milk  fat.  Ice  cream, 
es  In  this  section  defined,  and  the  various 
Ingredients  thereof,  shall  be  free  from 
filth,  manure  or  other  harmful  or  disease- 
bearing  germs,  or  any  element,  Ingredient 
or  constituent  deleterious  to  health.  The 
manufacture  or  sale  In  this  state  of  lee 
cream  having  a milk  fat  content  less  than 
reoulred  by  this  artlole,  or  containing 
any  filth,  manure  or  other  harmful  or 
disease-bearing  germs,  or  any  element. 

Ingredient  or  constituent  deleterious  to 
health,  shell  be  unlevful. * 

Section  14140,  R.  9.  Mo.  1939,  reads: 

"It  shall  be  unlawful  for  any  person, 
firm,  copartnership,  association  or 
corporation  to  whom  or  to  which  this 
article  applies,  to  manufacture,  sell  or 
offer  for  sale  In  Oils  state  any  frozen 
mixture,  as  or  for,  Ice  cream  which  does 
not  conform  to  the  standard  prescribed 
In  section  14133  of  this  article." 

Therefore,  a frozen  mixture  cannot  be  manufactured,  sold 
or  offered  for  sale  as,  or  for,  Ice  cream  If  such  does  not 
conform  to  the  standard  prescribed  In  Section  1413^.  It  Is 
our  opinion  that  this  standard  Is  that  product  es  defined 
In  Section  14133,  "a  frozen  mixture  made  of  milk  and  cream 
or  the  products  thereof;  with  sugar,  stiffeners,  flavors  or 
extracts,  and  with  or  without  certified  coloring  and  con- 
taining not  lees  than  eight  per  cent  milk  fat."  The  Question 
Is  whether  or  not  vegetable  or  animal  fats  may  be  added  to 
Ice  cream  and  the  resulting  product  still  conform  to  Section 
14133. 

Ice  cream  Is  a frozen  mixture  of  "milk  and  c~eam  or  the 
products  thereof",  together  with  oertaln  other  permissible 
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Ingredients.  Filled  milk,  which  Is  milk  or  cream  In  Its 
r&rlous  forms  to  which  fats  or  oils  other  than  milk  fat 
are  added  (Section  14o62,  R.S.  Mo.  1939),  Is  not  Included 
herein. 


Mor  Is  vegetable  or  animal  fats  among  the  other  Ingredients 
of  Ice  cream,  "sugar,  stiffeners,  flavors  or  extracts,  with 
or  without  certified  coloring,"  and  furthermore  It  Is  speci- 
fically mentioned  that  Ice  cream  shall  contain  "not  less 
than  eight  per  cent  milk  fat."  Therefore,  since  vegetable 
and  animal  fats  are  not  included  5mong  the  Ingredients  which 
section  14133  declares  shall  constitute  Ice  cream,  the 
manufacturing,  sale  or  offering  for  sale  of  a frozen  mixture 
containing  such  as,-o!*  for.  Ice  cream  would  be  unlawful  under 
the  orovlslons  of  Section  14140. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  a 
fro ten  mixture  to  which  has  been  added  vegetable  or  animal 
fats  does  not  conform  to  Section  1413?,  ft.  S.  Mo.  1939, 
which  defines  Ice  cream,  and  therefore  cannot  be  manufactured 
sold  or  offered  for  sale  re,  or  for,  Ice  cream. 


Respectfully  submitted 


RICHARD  H.  709? 

Assistant  Attorney  General 
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Honorable  Christian  F.  Stipp 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  opinion  of  this  department,  which  request  reads  as  follow*: 

"Reference  is  made  to  Sections  8599 # 8600- 
1-2-3-4-5  R»  S.  Mo*  1939 • Further  reference 
is  made  to  Section  8i|.05  R.  S.  Mo.  1939* 

"Let  us  assume  that  a resident  of  Carroll 
County  desires  to  transport,  on  a motor 
vehicle,  a hen  house  25  feet  square,  over 
the  public  highways  of  this  State.  Let  us 
assume  further  that  he  has  complied  with 
the  provisions  of  sections  8599-8605  R.  S* 

Mo.  19391  the  question  is: 

"'Is  it  necessary  for  him  to  obtain  a per- 
mit from  the  State  Highway  Commission,  as 
provided  in  Section  8405»  R.  S.  Mo.  1939?* 

"The  second  question  is: 

"'If  it  is  necessary  for  him  to  obtain  a 
permit  from  the  State  Highway  Commission 
as  provided  in  Section  8405#  is  it  also 
necessary  for  him  to  obtain  a permit  from 
the  County  Clerk  as  provided  in  Sections 

8599-8605?' 

"Let  us  further  assume  that  a contractor 
desires  to  move  a dirt  moving  machine  over 
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a public  highway  of  this  state  and  that  such 
movement  will  require  the  moving  of  electric 
transmission  lines*  The  question  then  is 
from  whom  is  he  required  to  obtain  a permit." 

Sections  8599  to  8605,  Mo.  R.S.A.,  outline  the  necessary 
procedure  to  be  followed  in  obtaining  a permit  to  move  a house* 
building  or  other  structure  upon  or  across  any  public  highway, 
outside  the  limits  of  cities  of  certain  classes.  Section  8599 
reads  as  follows: 

"Ho  person,  firm  or  corporation  shall  move, 
haul  or  transport  any  house,  building  or 
other  structure  upon,  across  or  over  any 
public  highway  outside  of  the  limits  of  any 
city  of  the  first,  second  or  third  class,  or 
any  city  existing  under  a scheme  and  charter 
or  a special  charter  in  the  state  of  Missouri, 
without  first  obtaining  a permit  therefor,  as 
hereinafter  provided:  Provided,  that  nothing 
herein  shall  apply  to  a c'l'ty  halving  a popula- 
tion of  15,000  or  less." 

Section  8600,  Mo.  R.S.A.,  provides  for  making  the  applica- 
tion to  the  county  clerk  of  the  county  in  which  the  property 
is  located.  Sections  8601,  8602  , 8603  and  86ol|.  provide  other 
necessary  steps  in  such  procedure  before  the  permit  may  be 
issued.  Since  we  are  not  here  particularly  concerned  with 
such  procedure,  we  merely  mention  said  sections  in  passing. 

The  facts  given  in  the  opinion  request  are  very  meager 
and  no  information  is  given  as  to  whether  the  building  to  be 
moved  is  located  outside  the  limits  of  one  of  the  cities  of  those 
classes  mentioned  in  Section  8599*  but  since  the  writer  continues, 
"Let  us  assume  further  that  he  has  complied  with  the  provisions 
of  sections  8599~86o5»  R.  S.  Mo.  1939*”  we  take  it  that  the 
building  to  be  moved  is  located  in  Carroll  County  outside  the 
limits  of  one  of  the  cities  referred  to  in  Section  8599*  and 
that  the  person  desiring  to  do  the  moving  now  has,  or  will 
receive,  the  permit  from  the  county  clerk  of  such  county. 

Prom  the  wording  used  in  Section  8599*  it  appears  to  have 
been  the  intention  of  the  Legislature  to  enact  a general  statute 
authorising  any  person,  firm  or  corporation  to  move,  haul  or 
transport  any  house,  building  or  other  structure  upon,  over  or 
across  any  public  highway  outside  the  limits  of  certain  classes 
of  cities  therein  provided,  and  to  require  one  seeking  to  move  any 
such  building  or  structure  over  any  sueh  highway  to  first  obtain 
a permit  authorizing  him  to  move  or  transport  such  building  or 
structure. 
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Such  permission  to  move  a building  or  other  structure  makes 
an  act  legal  which,  without  the  permission,  would  be  illegal, 
subjecting  one  to  prosecution  under  the  criminal  lavs  of  the 
state  for  obstruction  of  a public  highway.  The  permit  is  a grant 
to  move  the  building  described  and  nothing  more.  It  does  not,  nor 
do  any  of  the  other  sections  of  the  statute  referred  to  in  the 
opinion  request,  go  into  detail  as  to  how  the  building  shall  be 
moved.  For  example,  no  provision  is  made  that  the  building  shall 
be  moved  or  transported  only  by  a motor  vehicle  of  a certain  horse- 
power or  tonnage.  The  details,  the  methods  or  the  motive  power  to 
be  used  is  not  specified  in  such  statutes,  and  it  appears  that 
such  matters  have  been  left  to  the  discretion  of  the  person  in 
charge  of  the  actual  moving  operations.  It  is  therefore  our  thought 
that  one  who  possesses  a permit  issued  under  authority  of  the  above 
sections  to  move  a certain  building  may  employ  whatever  motive  power 
he  so  desires,  having  due  consideration  for  the  safety  of  other 
persons,  vehicles  and  property  upon  the  highway  at  the  time  the 
moving  operations  are  in  progress. 

Further  inquiry  is  made  as  to  whether  such  person  is  required 
to  obtain  a permit  from  the  State  Highway  commission  under  the 
provisions  of  Section  8405*  R.  S.  Mo.  1939*  which  we  Interpret 
to  mean  in  addition  to  the  permit  obtained  or  to  be  obtained  from 
the  County  Clerk  of  Carroll  County. 

Section  34o5,  R.  S.  Mo.  1939*  has  been  repealed  and  Section 
304.10,  Senate  Bill  No.  1113,  has  been  enacted  in  lieu  thereof  and 
reads  as  follows : 

”1.  No  motor  drawn  or  propelled  vehicle 
shall  be  operated  on  the  highways  of  this 
state  the  width  of  which,  including  load, 
is  greater  than  ninety-six  inches  ( except 
clearance  lights,  rear  view  mirrors,  or 
other  accessories  required  by  a federal, 
state,  or  city  law  or  regulation);  or  the 
height  of  which,  including  load,  is  greater 
than  twelve  and  one-half  feet,  or  the  length 
of  which,  including  load,  is  greater  than 
thirty- five  feet;  and  no  combination  of  such 
vehicles  coupled  together  of  a total  or 
combined  length,  including  coupling,  in 
excess  of  forty-five  feet  soall  be  operated 
on  said  highways. 
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"2.  These  restrictions  shall  not  apply  to 
agricultural  implements  operated  occasionally 
on  the  highways  for  short  distances,  or  to 
vehicles  temporarily  transporting  agricultural 
implements  or  road  making  machinery,  or  road 
materials,  or  towing  for  repair  purposes  cars 
that  have  become  disabled  upon  the  highways • " 

Also  Section  304*13  of  senate  Bill  No,  1113  provides  under 
what  circumstances  the  chief  engineer  of  the  State  Highway  Depart- 
ment may  issue  special  permits  for  the  temporary  use  of  over-dimen- 
sioned motor  drawn  or  propelled  vehicles  on  the  highways  of  the 
state,  and  reads  as  follows: 

"1.  The  chief  engineor  of  the  state  highway 
department,  whenever  in  his  opinion  the  public 
safety  or  public  interest  so  justifies,  nay 
issue  special  permits  for  vehicles  exceeding 
the  limitations  on  width,  length,  height  and 
weight  herein  specified*  Such  permits  shall  be 
issued  only  for  a single  trip  or  for  a definite 
period,  not  beyond  the  date  of  expiration  of 
the  vehicle  registration  and  shall  designate 
the  highways  and  bridges  which  may  be  used  under 
che  authority  of  such  permit • " 

This  is  a special  rather  than  a general  statute  since  it 
applies  only  to  vehicles  of  a certain  type  and  regulates  the 
width,  height  and  length  of  all  such  motor  drawn  or  propelled 
vehicles  operated  on  the  highways  of  the  state*  It  further 
provides  that  no  vehicle  of  this  classification  shall  be  operated 
upon  the  public  highways  without  a due  compliance  with  this 
section  of  the  statute. 


The  resident  of  Carroll  County  referred  to  in  the  opinion 
request  desiring  to  transport  the  hen  house  over  the  public  high- 
ways of  the  state  chose  to  use  a motor  vehicle  in  transporting 
such  building  and  the  description  given  of  the  motor  vehicle  is 


such  that  it  comes  within  the  classification  of  motor  drawn  or 
propelled  vehicles  referred  to  in  Section  30J+.10*  Senate  Bill  No* 
1113*  Therefore,  the  regulations  as  to  width,  height  and  length 
are  fully  applicable  to  the  motor  vehicle  to  be  used  in  transport- 


ing the  hen  house,  since  said  vehicle  does  not  fall  within  that 


class  of  vehicles  to  which  the  excention  is  provided  in  s&id  section* 


While  the  above-mentioned  regulations  apply  to  all  motor  drawn 
or  propelled  vehicles  not  excepted  therefrom  and  prohibits  the 
operation  of  same  on  the  highways  of  the  state,  yet  it,  is  noted 
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that  such  motor  drawn  or  motor  propelled  vehicles  may  be  operated 
on  the  state  highways  when  the  dimensions  of  such  vehicles  exceed 
those  provided  in  said  section,  and  that  under  certain  circumstances 
the  Chief  Engineer  of  the  State  Highway  Department  may  issue  special 
permits  for  the  temporary  operation  of  such  vehicles,  under  the 
terms  of  Section  301|.«10,  supra. 

The  regulations  as  to  the  dimensions  of  the  motor  vehicles  that 
may  be  operated  over  the  state  highways,  and  the  power  of  the  Chief 
Engineer  of  the  State  Highway  Department  to  issue  special  permits 
for  the  temporary  use  of  motor  vehicles  over  such  highways,  where 
the  dimensions  of  those  vehicles  exceed  the  limits  provided  by  this 
section,  is  not  unreasonable  or  a discriminatory  law,  nor  does  it 
vest  authority  in  the  Chief  Engineer  to  exercise  great  power  in  an 
arbitrary  manner  over  certain  persons  or  their  property.  Rather  it 
appears  that  the  law  is  very  reasonable,  and  that  the  Chief  Engineer 
is  only  performing  his  duty  as  a public  official  in  granting  such 
special  permits  and  enforcing  the  laws  of  the  state  pertaining  to 
the  use  of  motor  vehicles  upon  the  public  highways  of  the  state.  It 
has  long  been  the  law  in  Missouri  that  the  state  has  the  power  to 
supervise  and  control  the  movement  of  traffic  over  its  highways, 
and  in  this  connection  we  desire  to  call  attention  to  the  following 
cases  which  we  believe  fully  sustains  our  contention. 

In  the  case  of  park  Transportation  Co,,  v.  State  Highway  Com- 
mission, 332  Mo,  592,  1,  c,  599 » the  court  said: 

"The  State  has  the  right  to  regulate  and 
control  the  movements  of  motor  vehicles 
over  its  highways,  and  may  exercise  it 
in  the  interest  of  public  convenience  and 
safety  and  for  the  protection  of  the  high- 
ways, provisions  of  this  character  have 
been  uniformly  sustained,  * » 

Also  in  the  case  of  Schwartzman  Service,  me,  v,  Stahl,  60  P, 
(2d)  1034*  *t  1,  c,  1037*  the  court  said: 

"The  highways  belong  to  the  state.  It  may 
make  provisions  appropriate  for  securing 
the  safety  and  convenience  of  the  public 
in  the  use  of  them,  ■»  * * 

"Assuming,  therefore,  the  power  and  right 
of  the  state  to  regulate  and  supervise  its 
highways,  such  right  cannot  be  hampered  or 
restricted  within  narrow  bounds.  On  the 
contrary,  to  the  end  that  such  right  might 
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bo  fully  enjoyed  and  exercised,  there  is  a 
constant  recognition  of  the  principle  that 
the  state  'has  a broad  discretion  in  class- 
ification in  the  exercise  of  its  power  of 
regulation.*  # * * Upon  such  classification, 
no  person  can  interpose  an  objection,  save 
only  in  those  cases  where  the  classification 
or  discrimination  is  entirely  arbitrary," 

Therefore,  in  answer  to  your  first  inquiry,  it  is  our  thought 
that  the  provisions  of  Section  304*10,  Senate  Bill  No,  1113,  supra, 
are  such  that  it  is  ^nandatory  upon  the  party  referred  to  in  the 
opinion  request  to  secure  a special  permit  from  the  Chief  Engineer 
of  the  State  Highway  Department  authorizing  the  use  of  an  over- 
dimensioned  motor  drawn  vehicle  for  moving  the  building  referred  to. 

For  reasons  noted  above.  Section  3599  is  a general  statute, 
providihg  for  the  issuing  of  a permit  to  move  a building  over, 
across  or  upon  any  public  highway  of  the  state,  and  sections 
immediately  following  outline  the  procedure  for  obtaining  that 
permit. 

Also  for  reasons  noted  above.  Section  30lj.*10,  Senate  Bill  No, 

1113,  is  a special  statute  regulating  the  dimensions  of  all  motor 
drawn  or  propelled  vehicles  that  may  operate  over  the  state  highways, 
and  Section  304*13*  supra,  is  also  a special  statute  that  provides 
for  the  issuing  of  special  permits  under  certain  circumstances  by  the 
Chief  Engineer  of  the  state  Highway  Department  where  the  dimensions 
of  such  vehicles  exceed  the  provisions  of  Section  304*10* 

It  is  our  further  thought  that  there  is  no  conflict  between 
Section  8599*  supra,  and  Section  304*10*  Sonate  Bill  Ho,  1113* 
but  that  such  statutes  must  be  read  together  and  that  both  of  them 
are  to  be  given  effect,  and  that  they  are  to  be  harmonized. 

In  answer  to  your  second  Inquiry,  it  is  our  thought  that  in 
the  instance  given  and  for  reasons  stated  above,  it  will  be  necessary 
for  the  citizen  of  Carroll  County  to  secure  the  special  permit  from 
the  Chief  Engineer  of  the  state  Highway  Department  as  provided  by 
Section  304*13»  Senate  Bill  No,  1113*  That  in  such  instance  it  will 
also  be  necessary  to  secure  the  permit  from  the  County  Clerk  of  Carroll 
County,  as  provided  by  Sections  8599  to  86o5#  before  attempting  to 
move  or  transport  the  building  mentioned  over  the  public  highways 
of  the  state. 

The  third  inquiry  is  from  whom  a contractor,  who  desires  to  move 
dirt  moving  equipment  over  a public  highway,  where  such  transportation 
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will  require  the  moving  of  electric  transmission  lines,  will  be 
required  to  obtain  a permit  authorizing  him  to  transport  such 
equipment . 

The  facts  given  do  not  indicate  whether  the  dirt  moving 
equipment  is  to  be  transported  by  motor  drawn  or  propelled  vehicle, 
and  if  so,  whether  the  dimensions  of  such  vehicle  will  exceed  the 
regulations  as  to  width,  height  and  length  provided  by  Section 
30l. 10,  Senate  Bill  \o.  1113,  supra. 

Assuming  that  the  dirt  moving  equipment  is  to  be  transported 
by  motor  drawn  or  propelled  vehicle,  the  dimensions  of  which  well 
exceed  those  provided  by  Section  30q..l0,  supra,  it  is  our  thought 
that  it  will  be  necessary  for  the  contractor  to  secure  a special 
permit  from  the  Chief  Engineer  of  the  state  Highway  Department 
as  provided  by  Section  30lf«13»  supra.  However,  such  a special 
permit  would  not  authorize  the  contractor  to  move  or  in  any  manner 
to  interfere  with  any  electric  transmission  linos  along  the  route 
travelled  by  his  vehicles. 

As  previously  notod  Sections  85>99-66olj.  outline  the  procedure 
for  obtaining  a permit  to  move  a house,  building,  or  other  structure 
over  or  across  a public  highway,  and  applies  only  to  the  movement 
of  those  structures  coming  within  the  classification  set  out  by 
Section  '65 99* 

Sections  8601,  3602,  under  certain  circumstances  therein 
provided,  authorize  the  cutting  and  removal  of  electric  transmission, 
and  other  lines  where  such  removal  Is  necessary  to  the  transporta- 
tion of  the  building  or  structuro  over  or  across  a public  highway. 
These  statutes  are  very  restrictive  in  nature  and  will  be  construed 
strictly  against  any  person,  firm,  or  corporation  seeking  to  invoke 
them  as  a defense  for  the  cutting  and  removal  of  any  lines  or  poles 
of  the  description  mentioned,  while  transporting  a house  or  other 
structure  on  or  across  a public  highway. 

In  this  connection  we  desire  to  call  attention  to  the  case  of 
Southwestern  Bell  Telephone  Company  v.  Drainage  District  Ho,  8, 

21p  Mo,  App,  Rep.  1+56,  which  involved  the  interpretation  of  certain 
sections  of  the  statutes  then  in  force,  and  very  similar  to  those 
referred  to  above,  namely.  Sections  8j?99  to  860q.  of  the  1939 
statutes.  The  court  said  at  1,  c,  4-58: 

"The  law  is  well  settled  that  statutes  which 
undertake  to  subject  private  property  to  a 
charge  on  account  of  a public  use  must  be 
strictly  construed.  (See  Hem&n  Construction 
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Co.  v.  Lyon  et  al.,  277  Mo.  628,  211  S.W. 

68.)  Giving  to  statutes  rolled  on  by 
defendants  herein  a strict  construction, 
we  find,  first,  that  it  is  made  to  apply 
only  to  »l-.our.es,  buildings  and  other 
structures.'  The  words  'other  structures* 
is  e jusdem  generis.  A dredge  boat  could  in 

no  sense  be  termed  a house  or  a building. 

" 

Applying  the  rule  laid  down  in  this  case  to  the  facts  before 
us,  it  is  our  further  thought  that  the  dirt  moving  machine  could 
not  under  the  most  strained  interpretation,  be  classified  as  a 
house,  building,  or  other  structure,  and  particularly  as  an  ** other 
structure*'  within  the  meaning  of  Section  8599,  and  that  the  con- 
tractor, even  though  he  had  specified  in  his  application  for  a 
permit  under  the  provisions  of  Sections  8600  and  8601,  that  it 
would  be  necessary  to  have  certain  electric  transmission  lines, 
or  poles,  or  such  linos  and  poles  located  along  a public  highway 
over  which  his  motor  vehicle  would  travel  while  transporting  a 
dirt  moving  machine  removed,  such  facts  would  not  be  sufficient 
to  authorize  him  to  cut  and  remove  any  such  electric  transmission 
wires,  or  poles,  or  such  electric  transmission  wires  and  poles. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a permit  to 
transport  a bu-lding  over  the  public  highways  of  the  state  as 
provided  by  Sections  8599  to  8o0lj.»  Mo.  R.S.A.,  inclusive,  is 
sufficient  authority  for  the  transportation  of  the  building  by 
whatever  means  the  holder  of  the  permit  may  choose  to  employ 
in  such  transportation,  having  due  regard  for  the  rights  and 
safety  of  persons  and  the  property  of  others  that  may  be  upon 
the  highway  at  the  time  the  transportation  of  the  building  is 
in  progress.  However,  where  the  holder  of  such  a permit 
chooses  to  use  a motor  vehicle,  the  width,  height  and  length  of 
which,  including  load,  shall  exceed  the  limitation  of  the 
di  ensions  of  motor  drawn  or  propelled  vehicles  that  may  be 
operated  upon  the  highways  of  the  state,  as  provided  by  Section 
30i|..13,  Senate  Bill  No.  1113 » and  where  said  vehicle  does  not 
come  within  the  classification  of  those  vehicles  specifically 
exempted  from  such  limitations  by  said  section,  3aid  motor 
vehicle  may  not  be  used  to  transport  said  building  over  the 
highways  of  the  state  unless  the  owner  or  operator  thereof 
first  secures  a special  permit  from  the  Chief  Engineer  of  the 
State  Highway  Department  authorizing  the  use  of  such  over-dimensioned 
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vehicle  as  provided  by  Section  8 4.05,  supra.  Such  special  permit 
is  to  be  in  addition  to  the  one  authorized  under  Sections  8599 
to  86olj.,  supra. 

It  is  the  further  opinion  of  this  department  that  a contractor 
who  desires  to  transport  a dirt-moving  machine  over  the  highways 
of  the  state  by  means  of  a motor  drawn  or  propelled  vehicle,  the 
width,  height  and  length  of  which,  including  load,  will  exceed 
the  limitation  of  the  dimensions  of  such  vehicle  that  may  be 
operated  over  the  highways  of  the  state,  as  provided  by  Section 
84O5?,  supra,  and  that  such  vehicle  does  not  come  within  the 
classification  of  those  vehicles  specifically  exempted  from 
such  limitation  by  the  further  provisions  of  said  section,  that 
such  motor  vehicle  may  not  bo  used  to  transport  said  dirt-moving 
machine  until  said  contractor  first  obtains  a special  permit,  frcm 
the  Chief  Engineer  of  the  State  Highway  Department,  as  provided  by 
Section  304-.13,  Senate  Bill  Ho.  1113*  thereby  authorizing  the  use 
of  said  vehicle  over  the  public  highways  of  the  state,  such 
special  permit  will  not  authorize  said  contractor  to  move  or  in 
any  manner  to  interfere  with  electric  transmission  lines  located 
along  the  route  over  which  he  has  been  granted  a special  permit  to 
operate  the  over-dimensioned  motor  vehicle. 

Respectfully  submitted. 


PAUL  N.  CHITWOOD 

APPROVED:  Assistant  Attorney  General 


TT“,t7taYl( 

Attorney  General 
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SCHOOLS: 


Member  of  school  board  cannot  contract  with 
school  district  as  being  in  violation  of  the 
public  policy  of  the  state. 


July  17,  1950 


Honorable  Homer  L.  Swenson 
Prosecuting  Attorney 
Wright  County 
Mountain  Grove,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  department, 
which  reads: 

"In  a certain  consolidated  school  district 
in  this  County  (Wright)  the  Board  of  Educa- 
tion consists  of  six  members.  Four  of  the 
directors  are  engaged  in  businesses  as  fol- 
lows: Motor  Car  Dealer,  Grocery  Store,  Oil 
5 Gas  and  General  Merchandise.  The  Motor  Car 
dealer  exercises  the  exclusive  right  to  sell 
all  the  products  that  he  offers  for  sale  to 
the  district  as  does  the  Groceryman,  Oil  5 
Gas  dealer  and  General  Merchant.  This  method 
of  operation,  to  the  exclusion  of  other  mer- 
chants , has  caused  complaints  to  be  made  to 
me  by  reputable  citizens  and  taxpayers  of  the 
above  mentioned  school  district. 

"This  sort  of  thing  presents  a difficult  pro- 
blem to  me  and  while  I know  that  such  conduct 
is  not  proper  I have  been  unable  to  decide  on 
what  procedure  to  follow. 

"I  believe  if  I could  present  an  opinion  from 
your  office  as  to  the  legality  of  the  above 
mentioned  practices  that  I could  satisfy  all 
concerned  and  eliminate  this  problem. 

"Your  opinion  as  to  the  legality  of  school 
directors  using  their  positions  for  personal 
gain  and  also  the  procedure  to  follow  in  an 
effort  to  eliminate  it  is  respectfully  requested." 
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In  your  letter  you  inquire  as  to  the  legality  of  an  arrange- 
ment whereby  members  of  the  board  of  directors  of  a school  dis- 
trict are  selling  certain  products  and  items  of  merchandise  to 
the  school  district  to  the  exclusion  of  other  merchants. 

Regarding  the  matter  of  a school  director  entering  into  a 
contract  with  the  school  district,  we  find  the  rule  to  be  gen- 
erally stated  in  Volume  47,  Am.  Jur.,  Section  49,  page  330,  as 
follows : 


" * * * As  a general  rule,  however,  the  con- 
fidential and  fiduciary  relation  of  a direc- 
tor to  the  district  which  he  represents  pre- 
cludes him  from  placing  himself  in  a position 
where  his  own  personal  interests  may  conflict 
with  those  of  the  school  district.  For  this 
reason,  it  is  generally  held  unlawful  for  a 
director  to  enter  into  a contract  with  the 
school  district  in  which  he  has  a personal 
and  individual  interest,  or  to  continue  after 
election  as  a director  in  a contract  relation 
previously  assumed;  a contract  so  made  by  a 
director  will  not  be  enforceable.  While  the 
matter  is  usually  regulated  by  statutes  either 
abolishing  or  limiting  the  right  to  contract, 
the  general  rule,  being  based  on  public  pol- 
icy, may  apply  even  in  the  absence  of  statute." 

There  further  appears  to  be  some  statutory  authority  that 
would  apply  to  the  school  district  in  question  which  would  pro- 
hibit members  of  the  school  board  from  profiting  through  any  con- 
tractual relation  with  the  school  district  while  they  remain  mem- 
bers of  the  board.  Thus,  Section  10501  , R.S.A.  , in  part,  provides 

"No  member  of  any  public  school  board  of  a 
city,  town  or  village  in  this  state  having 
less  than  twenty-five  thousand  inhabitants 
shall  hold  any  office  or  employment  of  pro- 
fit from  said  board  while  a member  thereof 
except  the  secretary  and  treasurer,  who  may 
receive  reasonable  compensation  for  their 
services:  * * *" 

The  law  as  expounded  by  the  Supreme  Court  of  Missouri  has 
generally  conformed  to  the  above  rule , in  that  the  court  has  held 
that  contracts  between  a school  district  and  a member  of  its  board 
of  directors  are  against  public  policy. 

In  the  case  of  Witmer  v.  Nichols,  8 S.Wr.  (7d)  63,  the  court, 
in  considering  a factual  situation  wherein  a member  of  the  board 
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of  directors  of  a school  district  was  instrumental  in  arranging 
for  the  sale  of  certain  lands  to  the  school  district,  said  at 
1 . c . 65 : 

tt  * * * gut  on  either  theory  of  fact  the 
transactions,  in  so  far  as  the  school  dis- 
trict was  involved,  contravened  public  pol- 
icy. Nichols  as  a member  of  the  board  of 
directors  owed  the  school  district  an  un- 
divided loyalty  in  the  transaction  of  its 
business  and  in  the  protection  of  its  in- 
terest; this  duty  he  could  not  properly 
discharge  in  a matter  in  vchich  his  ovm  per- 
sonal interests  were  involved.  The  princi- 
ple is  so  well  settled  that  we  do  not  deem 
it  necessary  to  cite  authorities." 

In  the  case  of  Smith  v.  Hendricks,  136  S.W.  (2d)  449,  which 
was  an  action  instituted  by  resident  taxpayers  of  a school  dis- 
trict to  recover  back  money  paid  to  a member  of  the  school  board 
for  driving  a school  bus,  the  court  held  that  the  taxpayers,  suf- 
fering no  pecuniary  damages,  could  not  institute  such  an  action. 
However,  in  considering  the  right  of  the  state  to  bring  such  an 
action,  the  court  said  at  l.c.  459: 

" * * * if  state,  as  in  the  Weatherby 
case,  were  suing  to  recover  the  money  un- 
lawfully paid  the  respondent,  it  would  un- 
doubtedly have  the  right  to  do  so  even 
though  it  would  result  in  obtaining  the  ser- 
vices of  the  respondent  without  compensa- 
tion. This  because  the  employment  and  the 
payment  of  respondent  violated  the  public 
policy  of  the  State,  as  plainly  expressed 
in  the  statute.  The  fact  that  the  district 
has  suffered  no  loss,  but  has  received  ser- 
vices equal  to  the  value  of  the  money  paid 
to  the  respondent,  would  constitute  no  de- 
fense in  such  an  action.  * * *" 

In  the  case  of  Nodawray  County  v.  Kidder,  129  S.W.  (2d)  857  , 
an  action  was  instituted  against  one  of  the  members  of  the  county 
court  to  recover  back  money  paid  him  by  the  county  court  under  an 
alleged  contract.  At  l.c.  861  the  court  again  stated  the  general 
rule : 

"Appellant's  alleged  contract  vras  also  void 
as  against  public  policy  regardless  of  the 
statute.  A member  of  an  official  board  can- 
not contract  with  the  body  of  which  he  is  a 
member.  * * *" 
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In  view  of  the  foregoing  authorities  it  would  appear  that 
the  contracts  entered  into  between  the  members  of  the  school 
board  and  the  school  district,  such  as  you  have  described  in 
your  letter,  would  be  illegal  as  being  in  violation  of  law  and 
the  public  policy  of  the  state. 

Regarding  future  action  that  might  be  taken,  it  is  our 
thought  that  suit  could  be  instituted  against  these  individuals 
to  recover  back  money  illegally  paid  them  under  an  invalid 
contract . 


CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  department  that 
members  of  the  board  of  directors  of  a school  district  are  pre- 
cluded from  contracting  with  the  school  district  in  such  a 
manner  as  will  result  in  their  personal  gain. 

Respectfully  submitted, 


APPROVED : 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS:  School  board  meetings  to*  be  valid  must  be 
called  by  the  president  of  the  board. 


August  7,  195^0 


Honorable  Homer  L.  Swenson 

Prosecuting  Attorney 
Wright  County 
fountain  Grove,  Missouri 


Dear  Sir* 

This  will  acknowledge  your  letter  requesting  an  opinion 
on  the  validity  of  school  board  meetings  which  h^ve  not  been 
called  or  attended  by  the  president  of  the  board.  That  portion 
of  your  letter  setting  forth  the  facts,  in  part,  reads j 

"A  situation  has  arisen  in  Wright  County 
in  which  the  Directors  of  the  common 
school  district,  other  tfcun  the  President 
of  the  Board,  have  called  meetings  of  said 
3oard  without  requesting  the  president  to 
call  said  meetings,  nor  has  the  president 
refused  to  call  any  meetings. 

’’These  meetings  have  been  called  and 
business  has  been  transacted  such  as  sign- 
ing teachers  contracts,  signing  and  issuing 
of  warrants,  and  other  transactions.  The 
President  has  not  attended  such  meetings.” 

We  note  that  the  school  district  in  question  is  a ooramon 
school  district. 

Regardin  the  organization  of  tho  board  of  directors  of  a 
common  school  district  and  the  holdin  of  meetings.  Section  lOlj.22, 
R.S.  Mo.  1939 , provides: 

”The  directors  shall  meet  within  four  days 
after  tho  annual  meeting,  at  some  place 
within  the  district,  and  organize  by  elect- 
ing one  of  their  number  president;  and  the 
board  snail,  on  or  before  the  fifteenth  day 
of  July,  select  a clerk,  who  shall  enter 
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upon  his  duties  on  the  fifteenth  day  of 
July,  but  no  compensation  shall  be  allowed 
such  clerk  until  all  reports  required  by 
law  and  by  the  board  have  been  duly  nade 
' and  filed.  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction 
of  business:  Provided,  each  member  shall 
have  due  notice  of  the  time,  place  and  pur- 
pose of  such  meeting;  and  in  ca3e  of  the 
absence  of  the  clerk,  one  of  the  directors 
may  act  temporarily  in  Ills  place.  The  clerk 
shall  keep  a correct  record  of  the  proceed- 
ings of  all  the  meetings  ox  tho  board.  Ho 
member  of  the  board  shall  receive  any  com- 
pensation for  performing  the  duties  of  a 
director." 

We  note  in  reading  /our  letter  that  the  employment  of 
teachers  or  signin,  of  teachers*  contracts  is  a part  of  the 
business  which  has  been  transacted  by  the  board  members,  other 
than  the  president.  Liection  103l|2,  R.3.  Ho.  1939*  pertaining 
to  all  classes  of  schools,  in  part,  provides: 

"The  board  shall  have  power,  at  a regular 
or  special  meeting  called  after  the  annual 
school  meeting,  to  contract  with  and  em- 
ploy legally  qualified  teachers  for  and  in 
the  name  of  the  district;  all  special  meet- 
ings shall  be  called  by  the  president  and 
each  member  notified  of  the  time,  place  and 
purpose  of  the  meeting.  « *" 

Regarding  school  meetings,  the  rule  is  that  they  must  be 
conducted  in  conformity  with  tho  requirements  of  the  statutes. 
This  would  include  the  calling  of  the  meeting,  transacting 
business  coming  before  the  meeting,  and  the  keepin  of  minutes 
and  records  thereof. 

In  State  v.  Lawrence,  170  Mo#  350,  tho  court,  in  construin 
a statute  similar  to  Section  10-+22,  supra,  said  at  l.c.  373,  37^ 

"section  97^1*  Revised  statutes  IQ99, 
provides  as  follows  for  the  organization 
of  tho  board  and  the  transaction  of, business; 

" *The  directors  shall  meet  within  four  days 
if ter  the  annual  meeting,  at  some  place 
within  the  district,  and  organize  by  elect- 
ing one  of  their  number  president;  and  the 
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board  shall,  on  or  before  the  fifteenth 
day  of  July,  select  a clerk,  who  shall 
enter  upon  his  duties  on  the  fifteenth 
day  of  July,  but  no  compensation  shall  be 
allowed  Buch  clerk  until  all  reports  re- 
quired by  law  and  by  the  board  have  been 
duly  made  and  filed,  A majority  of  the 
board  shall  constitute  a quorum  for  the 
transaction  of  business:  provided,  each 
member  shall  have  duo  notice  of  the  time, 
place  and  purpose  of  such  meeting;  and  in 
case  of  the  absence  o:  the  clerk,  one  of 
the  directors  may  act  temporarily  in  his 
place.  The  clerk  shall  keep  a correct 
record  of  the  proceedings  of  all  meetings 
of  the  board, * 

"It  will  thus  be  seen  that  the  officials 
of  the  school  district  - a body  corporate  - 
must  conduct  the  businesa  of  the  district 
in  an  official  way,  as  indicated  by  the 
statute, 

"To  have  issued  a school  warrant,  binding 
upon  the  district  mentioned  in  this  cause, 
for  the  purchase  of  the  books  sought  to  be 
• purchased  by  it,  the  directors  in  such 
transaction  would  be  required  to  meet  as 
a board,  with  one  of  their  number  as  clerk^ 
who  is  required  to  keep  a correct  record  of 
the  business  of  sue  meeting;  then,  as  a 
body,  make  the  pur chase,  order  the  warrant 
drawn  in  conformity  to  the  requirements  of 
the  3tatute3,  all  of  which  must  be  evidenced 
by  the  record  of  the  meeting," 

Concerning  the  callin  of  the  meeting,  the  rule  is  stated  in 
56  C,  J, f Section  233,  page  355*  us  follows: 

"A  school  district  meeting  must  be  called 
and  notice  thereof  given  by  the  officers 
or  persons  authorized  by  law  to  do  so;  and 
the  proceedings  of  a meeting  called  or 
warned  by  unauthorized  officers  or  persons 
are  invalid," 

Certainly,  as  to  the  contracting  for  teachers.  Section  103^, 
supra,  seems  to  bo  clear  In  providing  that  the  meeting  wherein  such 
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contracts  are  executed  must  be  called  by  the  president  of  the 
school  board,  and  we  also  believe  that  it  Is  the  power  of  the 
president  to  call  special  meetings  of  the  school  board,  as  well 
as  to  preside  over  them. 

In  the  case  of  Johnson  v.  Dye,  ll\2  Ho.  App.  1*24*  the  court 
in  construing  a statute  with  provisions  similar  to  those  of  the 
quoted  portion  of  Section  10342*  supra,  said  at  l.c.  1*27*  1*28: 

"In  regard  to  the  meeting,  the  statute 
(sec.  9786)  reads?  *The  board  shall  have 
power  at  a re£  ular  or  special  meeting  to 
contract  with  and  employ  legally  qualified 
teachers  for  and  in  the  name  of  the  presi- 
dent, and  each  member  notified  of  the  time, 
place  and  purpose  of  the  meeting.  1 

"It  stands  admitted  that  the  president  did 
not  call  the  meeting,  which  it  is  claimed, 
was  held  at  the  home  of  the  defendant  on 
April  1.  « • » 

”lf  the  statute  is  mandatory,  then  in  as 
much  as  the  president  did  not  call  this 
meeting  and  refused  to  attend  it,  it  was 
irregular,  -nd  the  plaintiff  would  not  bo 
entitled  to  recover,  as  a teacher  cannot 
be  legally  employed  except  at  a regular 
or  special  board  meeting.  (Fufdi  v.  School 
District,  111*.  Ho.  App.  688,  91  3.»V.  V?l«) 

"The  statute  authorizes  a majority  of  the 
board  to  hire  a teacher.  This  nean3  that 
a majority  acting  at  a legal  meeting,  and 
does  not  mean  that  directors  acting  sep- 
arately, although  a majority  of  the  board, 
can  make  a binding  contract.  (Kane  3c  Co. 
v.  School  District,  J4.8  Ho.  App.  4°^; 

Johnson  v.  School  District,  7*7  Mo.  321.) 

"It  is  the  general  rule  that  where  the 
charter,  statute,  or  by-law  of  a corpora- 
tion, provides  a method  by  which  the  notice 
shall  be  given  of  a special  meeting,  its 
provisions  must  be  obeyed.-  » « 

"The  statute  expressly  provides  that  special 
meetings  shall  be  called  by  the  president 
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or  the  board.  There  Is  no  authority  for 
any  other  member  to  call  a special  meeting. 

It  stands  admitted  in  this  case,  that  the 
president  did  not  call  the  meeting  at  which 
it  is  claimed  the  two  directors  employed 
the  teacher,  and  therefore,  we  are  of  the 
opinion  that  the  noeting  was  not  a legal  one." 

Vic  find  no  statutory  authority  permit  ting  members  of  the 
school  board,  other  than  the  president,  to  call  a meeting  of 
said  board,  and  the  statutes  above  cited  indicate  that  the 
president  is  the  proper  person  to  call  3aid  meetings. 


CONCLUSION 


In  the  promises,  it  i3  the  opinion  of  this  department  that 
school  board  meetings  of  a common  school  district  which  have  not 
been  called  by  the  president  aro  invalid  and  are  illegally  con- 
vened to  transact  the  business  of  the  school  district. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
assistant  Attorney  General 

APPROVED: 


Attorney  General 
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account: 


Expense  statements  Required  by  Section 
11790,  R.S.Mo.  1939,  must  be  filed  by 
every  candidate  after' both  the  primary 
and  general  elections . Such  statement 
after  a primary  election  may  be  filed 
later  than  30  days  thereafter,  but  within 
a reasonable  time  before  the  general 
election. 


September  25,  1950 


Honorable  Homer  L.  Swenson 
Prosecuting  Attorney 
Wright  County 
Mountain  Gnove,  Missouri 


PILED  87 


Dear  Mr.  Swenson: 

The  following  is  the  opinion  requested  in  your 
recent  letter  to  this  department. 

Yojar  letter  reads: 

"In  the  primary  election  of  August  1, 
1950,  there  were  several  Democratic 
Candidates  on  the  ballot,  all  un- 
opposed, and  of  course  nominated  by 
default.  As  for  myself  I was  a candi- 
date for  the  nomination  for  Prosecuting 
Attorney.  No  expenses  were  incurred  by 
any  of  us  except  the  $5.00  filing  fee. 

"I  have  received  word  that  the  County 
Clerk  of  this  County  plans  to  keep  our 
names  off  of  the  general  election  bal- 
lots for  the  reason  none  of  us  have 
filed  statements  of  expenditures  in  the 
said  primary  campaign,  as  required  by 
Section  11790,  R.S.Mo.  1939,  within 
30  days  subsequent  to  the  primary  elec- 
tion. 

"Section  11790  as  I read  it  states  that 
every  person  who  shall  be  a Candidate  be- 
fore any  caucus  or  convention  or  at  any 
primary  election  or  at  any  election  for 
any  State,  County,  City,  Township,  Dis- 
trict or  Municipal  office  etc.,  shall 
within  30  days  after  the  election  held 
to  fill  such  office  or  place,  make  out 
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and  file  with  the  officer  empowered  by  law 
to  issue  the'  certificate  of  election  to  such 
office  or  place'/  and  a duplicate  thereof  with 
the  recorder  of  deeds  for  the  County  in  which 
such  Candidate  resides,  a statement  in  writing 

* * * setting  forth  in  detail  all  sums  of  money, 

* * * contributed,  disbursed,  expended  or  promis- 
ed by  him  etc.,  * * *.  No  Officer  authorized 

by  law  to  issue  Commission  or  Certificate  of 
election  shall  issue  a Commission  or  Certificate 
of  election  until  such  statement  shall  have  been 
made,  verified  and  filed  by  such  persons  with 
said  Officer. 

"Section  11792  provides  that  no  person  shall 
enter  upon  the  duties  of  any  elective  office 
until  he  shall  have  filed  the  statement  and 
duplicate  provided  for  in  Section  11790  of 
this  Article,  nor  shall  he  receive  any  Salary 
or  emolument  for  any  period  prior  to  the  fil- 
ing of  the  same . 

"Speaking  for  myself  and  not  for  the  other  Can- 
didates I have  had  the  knowledge  of  the  above 
Sections  quoted  and  have  always  been  of  the 
opinion  that  the  legislative  intent  in  passing 
such  a law  was  to  prevent  corrupt  practices  in 
election  and  not  to  disqualify  persons  elected 
to  office  on  mere  technicalities.  Also  the 
Courts  have  held  these  statutes  to  be  strictly 
penal  as  to  corrupt  practices. 

"Due  to  the  fact  that  a primary  election  is  not 
an  election  held  to  fill  such  office  or  place, 
but  an  election  to  decide  who  shall  compete  for 
such  office  or  place  in  the  general  election, a 
Candidate  is  not  required  to  file  statement  of 
expenditures  until  30  days  after  the  general 
election. 

"Section  11792  bears  out  this  contention  as  it  even 
contemplates  taking  office  and  serving  but  takes 
away  any  salary  or  emolument  until  such  state- 
ment is  filed. 

"Also  nothing  is  mentioned  about  a late  filing 
of  such  a statement,  but  it  appears  that  it  is 
not  prohibited. 
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"I  desire  an  opinion  in  regard  to  the  above, 
first,  if  it  is  proper  to  file  after  the 
general  election  only  and  not  the  primary, 
second,  if  filing  is  required  after  the 
primary  if  there.'is  anything  to  prevent  a 
late  filing  of  such  statement  and  third, 
if  a County  Clerk  can  refuse  to  certify 
names  of  Candidates  to  be  placed  on  the 
general  election  ballot  by  reason  of  fail- 
ure to  file  or  a late  filing  of  such  state- 
ment . 

"Your  opinion  is  respectfully  requested  and 
would  appreciate  it  very  much  if  it  can  be 
sent  to  me  at  your  earliest  convenience." 

You  submit  three  questions: 

1.  Must  the  expense  statement  of  a candidate  be 
filed  after  both  a primary  and  a general  election; 

2.  If  a statement  must  be  filed  after  the  primary 
election,  may  it  be  filed  on  a date  later  than  thirty  days 
after  that  election,  and, 

3.  May  a county  clerk  refuse  to  certify  names  of 
nominees  of  a political  party,  nominated  at  a primary  elec- 
tion, by  reason  of  their  failure  to  file,  or  a later  filing 
of,  such  statements. 

Section  11790,  R.S.Mo.  1939,  reads  as  follows: 

"Every  person  who  shall  be  a candidate  before 
any  caucus  or  convention,  or  at  any  primary 
election,  or  at  any  election  for  any  state, 
county,  city,  township,  district  or  municipal 
office,  or  for  senator  or  representative  in 
the  general  assembly  of  Missouri,  or  for  senator 
or  representative  in  the  congress  of  the  United 
States,  shall,  within  thirty  days  after  the 
election  held  to  fill  such  office  or  place, 
make  out  and  file  with  the  officer  empowered 
by  law  to  issue  the  certificate  of  election  to 
such  office  or  place,  and  a duplicate  thereof 
with  the  recorder  of  deeds  for  the  county  in 
which  such  candidate  resides,  a statement  in 


-3- 


Honorable  Homer  L.  Swenson 


writing,  which  statement  and  duplicate  shall 
be  subscribed  and  sworn  to  by  such  candidate 
before  an  officer  authorized  to  administer 
oaths,  setting  forth  in  detail  all  sums  of 
money,  except  all  sums  paid  for  actual  travel- 
ing expenses,  including  hotel  or  lodging  bills, 
contributed,  disbursed,  expended  or  promised 
by  him,  and  , to  the  best  of  his  knowledge  and 
belief,  by  any  other  persons  or  person  in  his 
behalf,  wholly  or  in  part,  in  endeavoring  to 
secure  or  in  any  way  in  connection  with  his 
nomination  or  election  to  such  office  or  place, 
or  in  connection  with  the  election  of  any  other 
persons  at  said  election,  and  showing  the  dates 
when  and  the  persons  to  whom  and  the  purposes 
for  which  all  such  sums  were  paid,  expended  or 
promised.  Such  statement  shall  also  set  forth 
that  the  same  is  as  full  and  explicit  as  affiant 
is  able  to  make  it.  No  officer  authorized  by 
law  to  issue  commissions  or  certificates  of  elec- 
tion shall  issue  a commission  or  certificate  of 
election  to  any  such  person  until  such  statement 
shall  have  been  so  made,  verified  and  filed  by 
such  persons  with  said  officer." 

The  provisions  of  this  section  as  to  these  particulars 
have  never  been  before  the  Supreme  Court  of  Missouri  for  con- 
struction. The  courts  of  last  resort  of  other  States,  however, 
which  have  statutes  similar  in  their  terms  to  those,  including 
said  Section  11790,  of  our  Corrupt  Practice  Act,  have  passed 
upon  such  statutes,  the  construction  of  which  arose  out  of  the 
precise  questions  submitted  to  us  here. 

The  two  first  questions  in  your  letter,  we  belief#, 
resolve  themselves  into  the  one,  whether  the  filing  of  the  ex- 
pense statement  following  both  the.  primary  an<l:-.t.h.e  general 
elections  required  by  said  Section  11790  is  mandatory  or  directory, 
and,  if  mandatory,  is  the  statute  mandatory  or  directory  as  to  the 
time  for  filing  the  statement  within  thirty  days  after  the  primary 
election. 

The  third  question  submitted  does  not  depend  upon  whether 
any  of  the  provisions  of  Section  11790  are  mandatory  or  directory  * 
It  involves  entirely  different  principles  of  law  and  different 
facts  . 
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The  Corrupt  Practice  Act  of  the  State  of  Kentucky 
contains  one  section  very  similar  to  our  Section  11790  re- 
quiring the  filing  of  an  expense  statement  by  every  candidate 
before  both  a primary  and  a general  election  not  later  than 
the  fifteenth  day  before  the  date  of  each  of  such  elections 
in  that  State „ The  Kentucky  statute  was  before  the  Court  of 
Appeals  of  that  State  for  construction,  on  like  grounds  to 
those  before  us,  in  the  case  of  Sparkman,  et  al.  vs.  Saylor, 

202  S.W.  649.  The  Court  held  the  Kentucky  Act  requiring  the 
statement  to  be  filed  before  both  elections  was  mandatory,  but 
that  the  date  upon  which  the  pre-election  statement  is  required 
to  be  filed  is  directory,  and  not  mandatory.  The  opinion,  upon 
a complete  discussion  of  the  Corrupt  Practice  Act  of  that  State, 
and  of  the  facts  and  issues  as  to  the  filing,  and  when  the  ex- 
pense statement  may  be  filed,  so  holding,  l.c.  650,  651,  says: 

"The  purposes  of  the  act  are  thus  clearly  stated 
in  its  title:  ’An  act  to  promote  pure  elections, 
primaries  and  conventions,  and  to  prevent  corrupt 
practice  in  the  same;  to  limit  the  expenses  of 
candidates;  to  prescribe  the  duties  of  candidates 
and  providing  penalties  and  remedies  for  violations, 
and  declaring  void,  under  certain  conditions,  elec- 
tions in  which  these  provisions  or  any  of  them  have 
been  violated’ — which  is  conclusive,  as  is  the 
act  as  a whole,  of  a legislative  intent  to . insure 
fair  and  pure  elections,  free  from  corrupting  in- 
fluences, at  which  the  voluntary  choice  of  the 
majority  or  plurality  of  the  qualified  electors 
might  be  ascertained;  and  it,  of  course,  was  not 
the  purpose  of  the  act  to  defeat  the _ free  will  of 
the  majority  of  plurality  after  a fair  election, 
free  from  corrupting  influences,  had  been  held; 
nor  ought  we  to  presume  that  the  Legislature,  in 
prescribing  rules  intended  to  accomplish  its 
purposes,  meant  to  sacrifice  substance  for  mere 
forms.  Unquestionably,  the  at  is  mandatory,  in 
so  far  as  it  provides  for  the  filing  by  all 
candidates  of  a true  and  accurate  statement  of 
expenses,  covering  every  specified  item,  both 
before  and  after  the  election,  because,  until 
he  does  so,  the  successful  candidate  cannot . get 
a certificate  of  election,  qualify,  or  receive . 
the  emoluments  of  his  office . And  the  legislative 
intent  therefor  was  doubtless  twofold:  First, 
that  voters,  from  an  inspection  of  the  pre-election 
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statement  which  was  required  to  be  open  to  public 
inspection,  might  understand  the  influences  being 
exerted  on  behalf  of  the  several  candidates;  and, 
second,  that  an  election  might  be  annulled  upon 
a contest  under  certain  conditions  which  had  been 
procured  by  corrupt  practices,  evidence  of  which 
would  be  disclosed  or  indicated  by  one  or  the 
other  or  both  of  the  required  statements . And 
it  is  quite  apparent  that  the  pre-election  state- 
ment, in  so  far  as  it  is  intended  to  enlighten 
the  voter,  is  reduced  in  value  in  proportion  to 
the  time  its  filing  precedes  the  election,  so 
long  as  time  is  allowed  in  which  to  give  publicity 
to  its  contents  throughout  the  district  for  which 
the  election  is  held;  and  that,  in  an  election 
for  an  office  such  as  is  involved  here,  a state- 
ment filed  on  the  fifteenth  day  before  the  election 
could  be  of  no  additional  practical  value  whatever, 
either  to  the  voter  in  determining  how  he  should 
vote,  or  to  avoid  the  consequences  of  corruption 
upon  the  part  of  a successful  candidate  by  contest 
instituted  thereafter,  over  a statement  filed  a 
less  number  of  days  before  the  election,  because 
in  a magisterial  district  election  corrupting 
influences  would  scarcely  ever  have  been  inaugurated 
that  far  in  advance  of  the  election,  even  where 
they  were  contemplated,  and  but  a few  days  would 
suffice  to  give  publicity  to  a statement  throughout 
the  district;  while,  in  an  election  for  a state 
office,  such  influences,  if  they  are  to  be  effective, 
might  by  that  date  have  been  manifested  in  part,  at 
least,  by  such  a statement,  and  a much  longer  time 
would  be  required  for  effective  publicity  than  in 
a smaller  district.  Yet,  the  Legislature  made  the 
same  provisions  as  to  time  of  filing  the  statements 
with  reference  to  all  candidates,  whether  running 
in  the  whole  state  or  in  the  smallest  subdivision 
thereof.  So,  it  seems  to  us  the  provision  as  to 
the  time  for  filing  the  pre-election  statement  can- 
not be  held  to  be  mandatory  upon  any  theory  of  the 
purposes  intended  to  be  accomplished  thereby,  and 
every  reason  exists  for  holding  it  directory  merely 
in  such  respect  if  the  terms  of  the  act  will  permit, 
since,  in  the  absence  of  corrupt  practices,  after  a 
reasonable  and  substantial  compliance  with  the 
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provisions  of  the  act  by  the  candidate,  no 
reason  whatever  exists  for  denying  to  him  the 
fruits  of  such  a victory,  nor  to  the  voters 
the  officer  of  their  choicej  and  we  are  ex- 
tremely reluctant  to  do  so  upon  doubtful  or 
less  than  clear  and  unmistakably  authority. 

************** 

"While  the  section  of  the  statute  now  before 
us  provides  that  the  pre-election  statement 
'shall*  be  filed  on  the  fifteenth  day  before 
the  election,  and  while  it  is  a general  rule 
of  construction  that,  when  used  in  a statute, 

'the  words  "shall"  and  "must"  are  imperative, 
operating  to  impose  a duty  which  may  be  en- 
forced ' (36  Cyc . II60)  it  is  apparent  from  the 
authorities  cited  above  that  there  are  many 
exceptions  to  this  general  rule,  depending  upon 
the  intention  of  the  Legislature  to  be  ascertain- 
ed from  a consideration  of  the  entire  aot,  its 
nature,  its  object,  and  the  consequences  that 
would  result  from  construing  it  one  way  or  the 
other.  In  our  judgment,  upon  such  consideration 
of  the  statute,  the  word  ' shall  * as  here  used, 
is  mandatory  as  to  filing  of  the  statement,  but 
directory  only  as  to  the  time  when  it  shall  be 
filed." 

Our  Supreme  Court  in  numerous  cases  has  defined  the 
rules  of  construction  to  be  applied  whereby  statutes,  or  parts 
of  statutes,  are  to.,  be  held  mandatory  or  directory,  in  matters 
relating  to  elections  and  other  subjects,  as  cases  have  required . 
One  of  such  cases  is  State  ex  rel . Ellis  vs.  Brown,  Judge,  33 
S.W.(2d)  104.  The  proceeding  was  one  to  test  the  right  of  a 
voter  to  appear  for  registration  on  a date  later  than  that  fixed 
by  the  amended  Aot  of  1921,  Laws  of  Missouri,  1921,  page  351. 

The  Court,  l.e.  107,  quoted  the  text  in  25  R.C.L.,  Section  l4, 
pp.  766,  767,  as  a rule  by  which  a statute  may  be  held  to  be 
mandatory,  or  directory,  where  the  Court  said: 

" 'A  mandatory  prevision  is  one  the  omission  to 
follow  whi^h  renders  the  proceeding  to  which  it 
relates  illegal  and  void,  while  a directory  pro- 
vision is  one  the  observance  of  which  is  not 
necessary  to  the  validity  of  theproceeding . 

Directory  provisions  are  not  intended  by  the 
legislature  to  be  disregarded,  but  where  the 
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consequences  of  not  obeying  them  in  every 
particular  are  not  prescribed  the  courts  must 
judicially  determine  them.  There  is  no  uni- 
versal rule  by  which  directory  provisions  in 
a statute  may,  in  all  circumstances,  be  dis- 
tinguished from  those  which  are  mandatory . In 
the  determination  of  this  question,  as  of  every 
other  question  of  statutory  construction,  the 
prime  object  is  to  ascertain  the  legislative 
intention  as  disclosed  by  all  the  terms  and  pro- 
visions of  the  act  in  relation  to  the  subject 
of  legislation  and  the  general  object  intended 
to  be  accomplished.  Generally  speaking,  those 
provisions  which  do  not  relate  to  the  e!3se3j.pe 
of  the  thing  to  be  done  and  as  to  v^ic^|fbqM|?|iance 
is  a matter  of  convenience  rather  tttah" 
are  directory,  while  the  provisions  which  relate 
to  the  essence  of  the  thing  to  be  done,  that  is, 
to  matters  of  substance,  are  mandatory.'  25 
R.C.L.  sec.  14  pp„  766,  767. 

"Said  section  30  provides  that  qualified  voters 
who  were  absent  on  the  regular  registration  days 
may  file  applications  in  the  office  of  the  election 
commissioners  to  have  their  names  registered;  that 
such  application  shall  be  filed  not  later  than  the 
fourteenth  day  preceding  said  election;  that  the 
election  commissioners  shall  sit  specially  to  hear 
such  applications  on  Monday,  Tuesday,  and  Wednesday 
of  the  first  week  prior  to  the  election;  and  that 
said  applicants  shall  appear  in  person  before  the 
commissioners  on  one  of  said  days . The  statute 
does  not  prescribe  the  consequences  of  the  failure 
of  an  applicant  either  to  file  his  applications 
not  later  than  the  fourteenth  day  preceding  the 
election  or  to  appear  before  the  election  commis- 
sioners on  Monday,  Tuesday,  or  Wednesday  of  the 
first  week  prior  to  the  election;  ..’it  - Sp^-frct-jclo- 
clare  that  a failure  of  an  applicant  in  either  of 
the  two  respects  mentioned  shall  preclude  his  right 
to  be  registered.  Now  every  person  having  the 
qualifications  prescribed  by  the  Constitution  has 
the  right  to  vote,  and  the  sole  objective  of  the 
statute  is  to  determine  the  individuals  who  possess 
those  qualifications  and  make  a public  record  there- 
of c Such  record  when  made , tends  to  prevent  repeating., 
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colonization,  and  other  fraudulent  abuses  of 
the  franchise.  The  making  of  the  record  and 
the  truthfulness  of  its  recitals  are  the  es- 
sence of  the  thing  the  statute  requires  to  be 
done  and  not  the  time  in  which  it  is  to  be  done, 
except  that  it  be  within  the  period  between  the 
election  and  the  beginning  of  the  sixth  week  pre- 
ceding it.  Sections  22  and  35 • The  board  of 
election  commissioners  is  required  to  maintain 
an  office  and  keep  it  open  during  business  hours 
of  every  day  except  Sundays  and  holidays.  Section 
3.  It  would  seem,  therefore,  that  the  provisions 
with  reference  to  the  time  for  the  filing  of  ap- 
plications by  absentees  and  for  their  hearing  by 
the  board  were  intended  merely  to  promote  the  con- 
venient and  orderly  dispatch  of  the  public  business." 

Declaring  that  statute  directory,  as  to  the  time  of 
registering  by  the  voter,  the  Court,  l.c.  108,  further  said: 

"For  the  reasons  heretofore  indicated,  we  are  of 
the  opinion  that  the  provision  of  said  section 
30  that  persons  applying  to  be  registered  who 
were  absent  on  the  regular  registration  days 
shall  appear  before  the  board  of  election  com- 
missioners on  one  of  the  days  therein  designated 
is  directory  and  not  mandatory,  *-***•**■*„” 

We  stated  hereinabove  that  this  section  has  never  been 
construed  by  our  Supreme  Court  as  to  whether  its  provisions  re- 
lating to  the  filing  of  the  statement  and  when  it  is  to  be  filed 
are  mandatory  or  directory.  That  is  true.  The  Supreme  Court, 
however,  commented  upon  the  provisions  of  the  section,  requiring 
the  expense  account  of  a candidate  to  be  filed,  and  held  that, 
being  penal,  it  should  be  strictly  construed,  in  the  case  of 
State, ex  inf.  Burgess,  Pros.  Atty.,  ex  rel.  Hankins  vs.  Hodge, 

8 S.W.  (2d)  88l,  where  the  Court,  noting  the  section,  then  Sec- 
tion 5031*  R.S.Mo.  1919*  now  Section  11790*  R.S.Mo.  1939*  l.c. 
883,  884,  said: 

"*  * * our  attention  is  directed  only  to  that 
part  of  section  5031,  R.S.  1919*  which  provides 
that,  within  30  days  after  election,  such  state- 
ment shall  be  filed  with  the  officer  empowered 
by  law  to  issue  the  certificate  of  election  and 
a duplicate  with  the  recorder  of  deeds;  to  sec- 
tion 5032,  which  provides  for  the  assessment  of  a 
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fine  in  event  of  failure  so  to  do;  and  to  sec- 
tion 5033 > which  provides  that  no  person  shall 
enter  upon  the  duties  of  any  elective  office 
until  he  shall  have  filed  such  statement  and 
duplicate.  It  must  be  noted  that  none  of  these 
provisions  state  that  such  person  shall  forfeit 
title  to  his  office  by  reason  of  failure  to  com- 
ply with  this  statute.  This  provision  is  a part 
of  what  is  generally  known  as  the  Corrupt  Practice 
Act.  It  is , strictly  penal  in  its  nature,  and 
should  be  strictly  construed.  Nothing  should  be 
regarded  as  included  in  it  which  is  not  clearly 
described  in  its  very  words.  * * *.n 

The  making  and  filing  of  the  statement  of  expense  is 
the  very  essence  and  substance  of  Section  11790  and  of  the  whole 
Act.  The  section  provides  that  every  person  who  shall  be  a can- 
didate "at  the  primary  election,"  or  at  "any  election  for  any  of 
flee,"  shall  file  such  statement , "within . thirty  days  after  the 
election  to  fill  such  office  or  place." 

Me  believe  it  is  clear  that  the  Legislature,  by  the 
choice  of  such  words,  intended  that  two  statements,  one  after 
a primary  election,  or  a convention,  or  a caucus,  for  the  nomi- 
nation, as  the  case  might  be,  and  one  after  the  general  election 
should  be  filed.  We  believe,  because  the  making  and  filing  of 
such  statements  constitute  the  substance  of  and  basis  for  the 
efficiency  and  value  of  the  Corrupt  Practice  Act,  that  that  part 
of  Section  11790  requiring  the  making  and  filing  of  the  expense 
statement  by  every  candidate  after  both  primary  and.  general 
elections  is  mandatory,  but  that  the  provision  requiring  the 
filing  of  the  statement  within  thirty  days  after  the  primary 
election,  not  being  of  the  substance  of  the  section,  but  being 
a provision  merely  of  form  and  convenience  of  procedure  in 
filing  the  statement,  is  directory,  and  that  the  statement  may 
be  filed  after  the  30  day  period  named  in  the  statute,  but  with- 
in a reasonable  time,  prior  to  the  general  election,  so  that 
the  contents  of  the  statement  may  become  publicized  for  the  in- 
formation of  voters  at  the  following  general  election. 

Following  the  cited  cases  from  our  own  Supreme  Court 
and  giving  attention  to  the  cited  analogous  cases  from  other 
states,  and  considering  the  section  itself,  that  is  our  con- 
struction and  conclusion  respecting  the  provisions  of  said 
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Section  11790. 

We  will  now  consider  the  third  question  submitted. 

A county  clerk  does  not  have  any  judicial  or  dis- 
cretionary powers,  such  as  would  have  to  be  exercised  in 
determining  the  qualifications  or  eligibility  of  persons  as 
candidates  for  public  office.  The  duties  of  the  office  of 
county  clerk  are  entirely  ministerial.  Our  Supreme  Court 
so  held  in  State  ex  rel.  Attorney  General,  Plaintiff,  vs. 

Bowen,  Defendant,  4l  Mo.  (217),  reprint  page  146.  The  Court 
(220),  reprint  l.c.  148,  on  this  rule  of  law,  said: 

"*  * * The  office  of  the  clerk  of  the  County 
Court  is  essentially  ministerial  in  its 
character.  So  far  as  the  entry  of  the  orders 
of  the  court  are  concerned,  or  the  performance 
of  any  other  act  or  thing  which  may  be  legally 
and  properly  required  of  him  by  the  court,  he 
is  without  discretion;  he  has  no  power  to  judge 
of  the  matter  to  be  done  and  must  obey  the  man- 
dates of  the  tribunal  whose  officer  and  servant 
he  is . " 

Our  Supreme  Court  has  not  had  occasion  to  pass  upon 
the  question  of  a county  clerk,  as  such,  refusing  to  place  on 
the  November  election  ballot  the  names  of  candidates  of  a politi 
cal  party  because  of  the  failure  of  such  candidates  to  file  the 
expense  statements  provided  for  in  Section  11790.  The  Court  has 
however,  decided,  in  similar  cases,  that  a ministerial  officer 
has  no  power  to  determine  the  qualifications  or  eligibility  of  a 
candidate  for  public  office.  The  Court  so  held  in  State  ex  rel. 
Prank  H.  Farris  vs.  Roach,  Secretary  of  State,  246  Mo.  56.  The 
then  secretary  of  state  had  refused  to  certify  the  relator's 
name  as  a presidential  elector-at-large  to  be  printed  on  the 
Democratic  ticket,  on  the  ground  that  the  State  Democratic 
Committee  had  removed  his  name  from  the  party's  ticket,  declar- 
ing the  place  vacant,  and  had  named  another  person  to  fill  such 
vacancy,  because  the  relator,  at  the  time  of  the  nomination  by 
the  Democratic  Convention  beforehand,  was  a state  representative 
from  Crawford  County,  Missouri,  and  was  ineligible  to  serve  as 
such  elector,  under  the  terms  of  Section  12  of  Article  4 of  the 
Constitution  of  Missouri,  1875*  upon  such  facts  being  certified 
to  him.  Mandamus  followed  on  behalf  of  relator  to  compel  the 
secretary  of  state  to  certify  relator's  name  as  such  nominee. 
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The  Court,  In  deciding  the  case  for  relator,  on  the  ground 
that  the  duties  of  the  secretary  of  state  are  ministerial 
and  that  it  was  his  duty  to  certify  relator's  name,  l.c.  64, 
said: 

"By  the  provisions  of  the  statute  (Secs.  5849 
and  5850,  R.S.  1909 ),  when  the  certificate  of 
nomination  by  the  convention  held  on  February 
20,  1912,  was  filed  with  respondent,  and  no 
objections  filed  thereto,  it  became  his  duty 
to  certify  the  name  of  relator  as  such  nominee 
to  the  proper  county  officials.  Section  5849 
provides  that  all  certificates  of  nomination 
which  are  in  apparent  conformity  with  the  pro- 
visions of  law  shall  be  deemed  to  be  valid, 
unless  objections  are  filed  thereto  within 
three  days.  In  the  absence  of  such  objections, 
the  validity  of  such  nomination  stands  unques- 
tioned, and  the  duty  of  the  Secretary  of  State 
to  certify  same  is  purely  ministerial.  * * 

In  its  discussion  of  the  merits  of  the  case  and  in  hold- 
ing that  the  eligibility  of  the  relator  to  serve  as  such  elector 
could  not  be  question  in  the  proceedings,  the  Court,  l.c.  71* 
further  said: 

"in  the  case  before  us  the  relator  is  not 
asking  that  the  respondent  be  required  to 
give  him  a title  to  the  office.  He  has  not 
been  elected  to  the  office,  and  may  not  be 
elected.  A convention  of  his  party  has  seen 
fit  to  nominate  him  as  a candidate.  This  is 
but  the  first  step.  The  law  may  prescribe, 
and  has  prescribed,  qualifications  for  office- 
holders. It  has  also  undertaken  in  recent 
years  to  regulate  the  manner  in  which  candi- 
dates shall  be  nominated,  but  we  are  not  aware 
of  any  law  which  undertakes  to  define  the 
qualifications  of  candidates  for  nomination. 

So  far  as  the  law  is  concerned,  the  people 
may  nominate  and  vote  for  an  ineligible  candi- 
date at  their  risk.  When  such  candidate  seeks 
to  be  inducted  into  office,  or  even  to  secure 
the  final  act  which  recognizes  his  title,  then 
the  objection  that  he  is  ineligible  may  be  inter- 
posed. " 
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The  Court  in  concluding  Its  opinion,  l.c.  73,  held: 

"if  we  were  to  hold  that,  upon  a mere  certi- 
ficate of  nomination,  the  eligibility  of  a 
candidate  may  be  challenged,  as  was  done  in 
this  case,  and  an  adjudication  by  the  court 
be  invoked  thereon,  we  should  have  establish- 
ed a dangerous  precedent  for  the  assumption 
of  judicial  functions  by  ministerial  officers 
and  central  committees. 

"We  hold  that  the  question  of  the  eligibility 
of  relator  is  not  before  us  for  decision,  and 
that,  regardless  of  his  qualifications,  it  is 
the  duty  of  respondent  to  certify  out  the 
nomination  of  relator.  It  is  ordered  that  the 
peremptory  writ  issue." 

The  Supreme  Court,  in  State  ex  rel.  Cameron  vs.  Shannon, 
133  Mo.  139 , held  that  the  duties  of  the  city  comptroller  of 
Kansas  City,  Missouri,  Shannon,  were  ministerial  only  and  that 
he  had  no  power  to  refuse  to  approve  the  bond  of  Cameron  as 
superintendent  of  waterworks  on  the  ground,  as  taken  by  Shannon 
that  Cameron  had  not  been  legally  appointed  as  such  superintend 
ent.  The  Court  so  holding,  l.c.  165,  on  this  point,  says: 

"But  we  are  of  the  opinion  that  the  right  of 
relator  to  the  office  can  not  be  inquired  into 
in  this  proceeding.  No  authority  or  power  is 
conferred  on  the  comptroller  of  the  city  to 
pass  upon  or  decide  the  validity  of  relator's 
claim  to  the  office.  His  duty  with  respect  to 
the  approval  of  the  bond  of  the  superintendent 
of  waterworks,  is  purely  ministerial.  * * 

The  Court,  ordering  mandamus  against  Shannon,  l.c.  168, 

held: 


"The  bond  seems  to  be  in  proper  form  and  the 
sureties  entirely  responsible  for  the  amount 
of  its  penalty,  and  as  no  sufficient  reason 
is  shown  by  the  return  why  respondent  should 
not  perform  an  act  purely  ministerial,  and 
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which  he  alone  is  clothed  with  power  to 
perform,  the  demurrer  must  be  sustained, 
and  peremptory  writ  awarded." 

The  Corrupt  Practice  Act  of  the  State  of  Idaho  is 
almost  identical  in  its  provisions,  and - its  apparent  purpose, 
with  the  Corrupt  Practice  Act  of  this  State.  In  the  State  of 

Idaho  it  appears  that  county  auditors  are  the  officials  per- 

forming the  duty  to  print  the  names  of  nominees  on  general 
election  tickets.  That  duty  is  imposed  upon  county  clerks 
in  this  State.  The . identical  question  we  are  here  consider- 
ing was  before  the  Supreme  Court  of  Idaho  for  decision.  The 
case  is  reported  in  110  Pac.  1035.  The  reported  decision  is 
not  lengthy.  It  is  so  nearly  identical,  in  both  its  recital 

of  the  facts  and  the  applicable  rules  of  law,  to  our  question 

here  that  we  quote  the  opinion  in  that  case.  The  opinion,  l.c. 
1035  > 1036,  states: 

"This  is  an  application  for  a writ  of  mandate 
against  the  auditor  of  Fremont  County,  compelling 
him  to  cause  the  name  of  petitioner,  Hiram  G. 

Fuller,  to  be  printed  on  the  official  ballot  as 
the  Republican  candidate  for  county  treasurer  of 
Fremont  county  to  be  voted  on  at  the  general 
election  in  November.  It  is  alleged  by  the 
petitioner  that  he  was  duly  and  regularly 
nominated  by  the  Republican  party  at  the  primary 
election  held  in  August  as  the  nominee  of  that 
party  for  the  office  of  county  treasurer.  It 
is  further  alleged  that  the  county  auditor  refuses 
to  have  the  petitioner's  name  printed  on  the  of- 
ficial ballot,  for  the  reason  that  petitioner 
did  not  file  his  expense  account,  as  required  by 
sections  25  and  26  of  the  primary  election  law 
(Sess.  Laws  1909*  PP-  204,  205),  within  10  days 
after  the  date  on  which  the  primary  election  was 
held. 

"Section  25  of  the  act  provides  that  every 
candidate  for  nomination  under  the  terms  of 
the  act  shall  not  more  than  10  days  after  hold- 
ing the  primary  election  file  an  itemized  state- 
ment in  writing,  duly  sworn  to  as  to  its  correct- 
ness, setting  forth  the  items  of  expenditures 
made  by  him  for  the  purpose  of  securing  or  in- 
fluencing or  in  any  way  affecting  his  nomination. 
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Section  26  of  the  act  provides  that  any 
candidate  who  shall  fail,  neglect,  or  re- 
fuse to  file  with  the  proper  officer  the 
statement  provided  for  by  section  25,  with- 
in the  time  provided  therein,  or  to  fully 
set  out  in  detail  the  sums  expended  by  him, 
etc,,  shall  be  guilty  of  a misdemeanor,  and 
then  prescribes  the  penalties,  among  which 
is  that  of  ineligibility  to  become  a candi- 
date for  the  office  to  which  he  was  nominated. 

"The  only  question  with  which  we  have  to  deal 
at  this  time  is  that  of  the  power  of  the  county 
auditor  to  refuse  to  have  the  name  of  a candi- 
date printed  on  the  official  ballot  where  he  has 
been  declared  by  the  canvassing  board  to  be  the 
nominee  of  his  party.  On  this  question  there 
can  be  but  little  doubt.  The  duty  of  the  audi- 
tor is  purely  ministerial . He  is  vested  with 
no  judicial  powers  or  functions  in  the  matter. 

He  cannot  sit  in  judgment  on  the  candidate  and 
without  a hearing  declare  him  guilty  of  a mis- 
demeanor and  inflict  the  penalties.  Miller  v. 
Davenport,  8 Idaho,  593,  70  Pac.  610.  It  is 
clearly  the  duty  of  the  auditor  to  perform 
the  duties  required  of  him  by  law,  and  until 
the  candidate  has  been  judicially  declared 
ineligible  to  have  his  name  placed  upon  the 
ticket  the  auditor  has  but  one  duty  to  per- 
form, and  that  is  to  cause  the  candidate’s 
name  to  be  printed  on  the  official  ballot 
along  with  all  the  other  nominees  for  the 
respective  offices . 

"A  peremptory  writ  of  mandate  will  issue  to 
Ira  N.  Corey,  auditor  of  Fremont  county, 
directing  him  to  place  the  name  of  the 
petitioner,  Hiram  G.  Fuller,  on  the  official 
ballot  as  the  Republican  nominee  for  the  of- 
fice of  county  treasurer  to  be  voted  upon  at 
the  ensuing  general  election.  Costs  awarded 
in  favor  of  plaintiff." 
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Considering,  as  we  do,  that  the  authorities  herein 
cited  are  decisive  of  this  question,  it  is  plain  that  a county 
clerk,  being  a purely  ministerial  officer,  cannot  pass  upon  or 
determine  the  eligibility  of  nominees  as  candidates  of  a politi- 
cal party,  and  that  such  officer  has  no  power  to  refuse  to  cer- 
tify their  names  as  candidates  of  their  political  party  to  be 
placed  on  the  general  election  ballot  because  such  nominees 
have  failed  to  file,  or  file  later  than  thirty  days  after  the 
primary  election,  the  expense  statements  required  by  the  pro- 
visions of  said  Section  11790. 


CONCLUSION , 

It  is,  therefore,  the  opinion  of  this  department, 
considering  the  facts  and  the  authorities  cited  herein,  that: 

1.  It  is  mandatory,  under  the  provisions  of  Section 
11790,  R.S.Mo.  1939,  that  the  expense  statement  of  every 
candidate  at  both  the  primary  election  and  the  general  election 
be  made  and  filed. 

2.  The  time  of  filing  the  expense  statement  required 

by  said  section,  after  the  primary  election,  by  every  candidate, 
is  directory  only  and  may  be  filed  after  the  30-day  period  after 
the  primary  election,  but  within  a reasonable  time  before  the 
ensuing  general  election. 

3.  A county  clerk  may  not  refuse  to  certify  the  names 

of  nominees  of  a political  party  to  be  printed  on  the  following 
general  election  ballot  by  reason  of  their  failure  to  file  their 
expense  statements,  or  because  of  a later  filing  thereof  than 
within  the  30-day  period  after  a primary  election,  fixed  by  Sec- 
tion H790,  for  filing  such  statements . His  duties  are  purely 
ministerial.  He  cannot  pass  upon  the  eligibility  or  qualifica- 
tions of  such  nominees . 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


TTT.  Taylor." — 

Attorney  General 


AGRICULTURE: 
COMMERCIAL  FEED: 


"Ground  Grain  Screenings"  is  a "Commer- 
cial Feeding-stuff"  as  defined  by  Section 
14319,  R.  S.  Missouri,  1939,  and  the  Mis- 
souri Feed  Law,  Sections  14319  to  14333, 
is  applicable. 


January  24,  1950 


Honorable  Robert  T.  Thornburg 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  opinion  of  this  department,  and  reading  as  follows: 

"Will  you  please  give  us  an  opinion  on  Sec- 
tion 14319,  Revised  Statutes  of  Missouri, 

1939 , --specif ically  as  to  whether  or  not 
’Ground  Grain  Screenings’  is  classed  as  a 
’Commercial  Feed’  and  covered  by  the  Mis- 
souri Feed  Law.  You  will  note  that  Section 
14319  lists  feeds  that  are  NOT  covered  by 
the  Missouri  Feed  Law,  and  does  not  include 
’Ground  Grain  Screenings.’ 

"We  have  a feed  manufacturer  who  contends 
that  screenings  have  not  been  manufactured 
or  processed,  and  are  not  to  be  fed  to  poul- 
try and  livestock  as  a feed,  but  are  to  be 
used  as  an  ingredient  to  be  mixed  with  other 
ingredients . " 

Section  14319,  R.  S.  Missouri,  1939,  provides  as  follows: 

"The  term  ’commercial  feeding-stuffs ’ shall 
be  held  to  include  all  feeding-stuffs  used 
for  feeding  livestock  and  poultry,  except 
whole  seeds  or  grains,  the  unmixed  meals 
made  directly  from  the  entire  grains  of 
corn,  wheat,  rye,  barley,  oats,  buckwheat, 
flaxseed,  kaffir,  and  milo,  whole  hays, 
straws,  cotton  seed  hulls  and  corn  stover, 
pure  corn  chops  and  pure  ground  ear  corn, 
when  the  same  are  not  mixed  with  other 
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materials,  but  the  term  shall  not  apply  to 
other  materials  containing  sixty  (60)  per 
cent  or  more  of  water.” 

It  is  to  be  noted  that  "Ground  Grain  Screenings,"  that  is, 
the  residue  that  is  left  when  grain  has  been  cleaned,  is  not 
among  the  feeding  stuffs  exempted  from  the  definition  of  "Commer- 
cial Feeding-Stuff s"  in  Section  14319,  supra. 

Section  14326,  R.  S.  Missouri,  1939,  provides  as  follows: 

"For  the  purpose  of  defraying  the  expenses 
of  the  inspection  of  feeds,  each  manufac- 
turer, distributor  or  seller  of  any  feed 
shall  annually,  on  or  before  January  first 
or  before  offering  such  feed  for  sale,  pay 
a registration  fee  of  two  dollars  ($2.00) 
for  each  brand  of  feed  registered  under  the 
provisions  of  this  article.  On  or  before 
January  fifteenth  and  July  fifteenth  of  each 
year,  each  manufacturer,  distributor  or  sell- 
er of  any  feed  shall  make  a statement  under 
oath  to  the  commissioner,  setting  forth  the 
number  of  net  tons  of  feed  sold  in  the  state 
during  the  preceding  six  months,  ending  Jan- 
uary first  and  July  first  of  each  year,  and 
upon  such  statement  shall  pay  an  inspection 
fee  of  eight  (8)  cents  per  net  ton  of  two 
thousand  (2,000)  pounds.  Any  feed  shall  be 
exempted  from  the  inspection  fee  when  labeled 
with  (a)  the  name  and  address  of  the  manufac- 
turer, (b)  the  brand  name,  (c)  a declaration 
stating  that  such  feed  is  to  be  used  for  mix- 
ing for  resale  purposes  only,  and  (d)  that 
the  inspection  fee  is  not  to  be  paid  thereon. 

All  registrations  shall  expire  on  the  last 
day  of  the  calendar  year  for  which  issued." 

Such  section  shows  recognition  by  the  Legislature  that  feed- 
ing stuffs  used  for  feeding  livestock  and  poultry  may  be  used  with 
other  components  to  form  another  feeding  stuff.  Therefore,  we  be- 
lieve, that  the  fact  that  the  "Ground  Grain  Screenings"  are  to  be 
used  with  other  ingredients  in  producing  a commercial  feed  does 
not  preclude  the  "Ground  Grain  Screenings"  coming  within  the  def- 
inition of  "Commercial  Feeding-Stuff s . " Section  14326,  supra,  pro 
vides  that  the  feeding  stuff  which  is  to  be  mixed  with  other  ingre 
dients  is  not  subject  to  the  inspection  fee  provided  in  such  sec- 
tion, if  a specified  label  is  placed  thereon.  Obviously,  the  pur- 
pose of  this  provision  is  to  exempt  the  feed  which  is  to  be  mixed 
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with  other  ingredients  from  two  inspection  charges,  since  the  re- 
sultant feed,  or  the  mixture,  is  subject  to  the  inspection  fee  as 
provided  in  such  section.  Section  14326  does  not  purport  to  exempt 
any  feed  from  the  operation  of  the  act,  but  merely  exempts  certain 
feeds  from  double  inspection  fees  when  properly  labeled. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  "Ground  Grain  Screen- 
ings" constitute  a "Commercial  Feed-Stuff"  as  such  term  is  defined 
in  Section  14319,  R.  S.  Missouri,  1939,  and  that  persons  selling, 
offering  or  exposing  for  sale  or  distribution,  such  "Ground  Grain 
Screenings"  within  the  State  of  Missouri  must  comply  with  the  pro- 
visions of  the  Missouri  Feed  Law. 


Respectfully  submitted, 


C.  B.  Burns,  Jr. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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SCHOOLS:  After  organization  of  enlarged  school  districts 
COUNTY  TREASURER:  is  completed,  county  treasurer  may  transfer 

funds  of  common  school  districts  to  credit  of 
enlarged  districts  without  issuance  of  warrant 
by  officers  of  common  school  districts. 


f-  3.1- SO 

September  13,  19f?0 


Honorable  T{.  Tiffin  To  tors 
Asa’t  Prosecatini  Attorney 
Jasper  County 
arthage,  ’'issouri 


Do^r  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads* 

"By  Section  11  of  the  above  act,  it  is 
provided  that  ’All  funds  in  the  hands  of 
the  County  or  Township  Treasurer  to  the 
credit  of  the  various  districts  composing 
such  enlarged  district,  shall  be  immedi- 
ately transferred  to  the  credit  of  the 
treasurer  of  such  enlarged  district. » 

"The  Jasper  County  Treasurer  has  taken 
the  position  that  he  cannot  transfer  the 
fund3  of  common  scliool  districts  to  the 
enlarged  districts  unless  trie  president 
and  clork  of  the  common  school  district 
issue  a warrant  drawn  on  their  funds 
payable  to  the  order  of  the  treasurer  of 
the  onlarged  school  district. 

"The  president  and  clork  of  some  of  the 
common  school  districts  have  refused  to 
issue  such  warrants. 

"Will  you  please  advise  if  under  the  above 
act  the  county  treasurer  has  authority  to 
transfer  the  funds  of  the  common  school 
districts  to  the  treasurer  of  the  enlarged 
district  without  the  issuance  of  a warrant 
by  the  officers  of  the  common  school  dis- 
trict or  if  the  remedy  is  by  mandamus 
a,  ainst  the  common  school  district  to  coin- 
pel  such  transfer  of  funds." 


honorable  H.  Tiffin  Tetcrs 


In  writing  this  opinion  we  assume  that  the  enlarged  school 
districts  which  have  taken  in  the  common  school  districts  have 
been  completely  organized. 

Section  11,  Laws  of  Missouri,  19^7,  page  376  (Senate  Bill 
Mo.  307),  to  which  you  refer  in  your  letter,  provides  as  follows: 

"The  terms  of  office  of  all  school  directors 
and  officers  of  the  various  school  districts 
comprising  the  territory  incorporated  in  3uch 
enlarged  school  districts  shall  cease  upon 
the  adoption  of  the  p Ian  of  reorganization 
and  the  organization  of  the  board  of  directors, 

• and  such  officers  shall  deliver  to  the  board 

of  directors  of  the  enlarged  school  district 
all  property,  records,  books  and  papers  be- 
longing to  such  component  districts.  All 
funds  in  the  hands  of  the  county  or  townShip 
treasurer  To-  the  credit  of  the  various  dis- 
tricts composing  such  enlarged  district, 
snail  De  Immediately  transferred  to  the 
credit  of  the  treasurer  or  suc^  enTarged 
crisTrTcFT  “IT  any  former  six-director  dis- 
trict shall  be  merged  in  any  enlarged 
district,  as  provided  herein,  the  treasurer 
of  such  former  six-director  district  shall 
immediately  turn  over  to  the  treasurer  of 
such  enlarged  district,  all  funds  belonging 
to  such  former  six-director  district,  and 
shall  make  settlement  therefor  as  provided 
by  Section  10i^80,  l^evised  Statutes  of 
Missouri,  1939:  Provided,  that  the  directors 
of  such  enlarged  district  shall  faithfully 
perform  all  existing  contracts  and  legal 
obli  atlons  of  the  component  districts.’1 

(Underscoring  ours.) 

In  an  opinion  to  Honorable  Hugh  Phillips,  Prosecuting 
Attorney  of  Camden  County,  under  date  of  July  22,  19lr9t  this 
office,  in  construing  Section  11,  3upra,  concluded  t at  the 
board  of  directors  of  a common  school  district  taken  into  an 
enlarged  school  district  is  empowered  to  continue  the  control 
of  the  fiscal  affairs  and  property  of  such  common  school  dis- 
trict until  the  election  and  qualification  of  the  new  board 
of  directors  of  the  enlarged  school  district.  It  waa  further 
concluded  that  a warrant  Issued  by  the  board  of  directors  of 
a common  school  district  subsequent  to  the  adoption  of  the 
plan  of  reorganization,  but  prior  to  the  election  and  qualifi- 
cation of  the  board  of  directors  of  the  enlarged  district,  was 
valid. 


-2 


Honorable  !’.  Tiffin  Teters 


However,  after  the  adoption  of  the  plan  of  reorganisation 
and  the  election  and  qualification  of  the  new  board  of  directors 
of  an  enlarged  district  the  terms  of  office  of  the  directors  of 
the  component  districts  terminate  and  they  lose  control  of  all 
the  fiscal  affairs  and  property  of  their  respective  districts. 
Such  beinr  the  case,  the  board  of  directors  of  >ho  cordon  school 
districts  taken  into  the  enlarged  districts  would,  upon  the 
happening  of  these  conditions,  lose  all  control  of  the  funds 
in  the  custody  of  the  county  treasurer  credited  to  such  common 
school  districts. 

It  is  our  thought  that  the  remaining  act  required  by  the 
statute  of  transferrin,  the  funds  credited  to  the  common  school 
districts  to  the  credit  of  the  treasurers  of  the  enlarged  dis- 
tricts would  be  accomplished  by  the  county  treasurer  who  has 
custody  of  suid  funds,  and  that  no  issuance  of  a warrant  by  the 
officers  of  the  common  school  districts  la  required. 

For  your  .guidance,  we  enclose  a copy  of  the  afore-mentioned 
opinion. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  upon 
the  adoption  of  the  plan  of  reorganization  by  the  voters  and 
the  election  and  qualification  of  the  board  of  directors  of 
the  enlarged  school  districts  the  officers  of  the  common  school 
districts  taken  Into  such  enlarged  districts  would  lose  control 
of  the  funds  in  custody  of  the  county  treasurer  creditod  to  the 
common  school  districts,  and  that  the  transfer  of  said  funds 
to  the  credit  of  the  tre.  surers  of  the  enlarged  districts  would 
be  accomplished  by  the  county  treasurer,  and  it  would  not  be 
necessary  that  a warrant  bo  issued  by  the  officers  of  the  common 
school  districts  to  transfer  said  funds, 

0 


respectfully  submitted. 


APPROVED: 


Attorney  General 


RFT:ml 

Enc. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  Coneral 


State-owned  equipment  used  by  person 
receiving  vocational  rehabilitation 
LIENS:  aid  is  not  subject  to  a lien  in  favor 

VOCATIONAL  REHABILITATION:  of  the  owner  of  a building  in  which 

such  equipment  is  used  by  the  rehabili- 
tation client. 


October  18,  1950. 


Mr.  Joy  0.  Talley,  Director 
Vocational  Rehabilitation 
State  Department  of  Education, 

Room  1,  Hotel  Governor, 

Jefferson  City,  Missouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  letter  request- 
ing an  opinion  from  this  office.  Your  request  reads  as  follows: 

"Would  you  please  give  us  an  opinion  on  the  fol- 
lowing: Would  past  due  rent  be  considered  as 

the  basis  for  a lien  against  State-owned  equip- 
ment, such  as  placement  equipment  for  Rehabilita- 
tion clients?  Say,  for  instance,  such  as  equipment 
for  a shoe  repair  shop  where  the  State  owns  the  re- 
pair equipment  and  the  Rehabilitation  client  is  re- 
sponsible for  the  rent  on  the  building  and  other 
incidentals  relative  to  the  operation  of  the  shop.” 

The  "Vocational  Rehabilitation  Act"  (U.S.C.A.  Title  29,  sec- 
tions 31  **  4l# ) is  a federal  law,  making  available  a program  for 
the  rehabilitation  of  disabled  individuals  who  could  become  em- 
ployable through  the  correction  of,  or  training  to  overcome,  a 
disability  which  constitutes  a vocational  handicap.  Through  a 
cooperative  federal-state  plan,  the  supervision,  control  and  oper- 
ation of  the  program  rests  with  the  State  Board  for  Vocational  Edu- 
cation administered  under  the  Division  of  Public  Schools.  The  pro- 
visions and  benefits  of  this  act  of  Congress  were  accepted  by  the 
Missouri  General  Assembly  and  the  federal-state  cooperative  plan 
for  vocational  rehabilitation  is  administered  under  Missouri  Re- 
vised Statutes,  1939,  Sections  1051#  to  10553  as  amended  by  Laws 
of  Missouri,  19l|4»  Ex.  Sess.  p.  1*.8, 

The  Vocational  Rehabilitation  Act  reads  in  part  as  follows j| 
(U.S.C.A.  Title  29,  Section  33)*  * 

"(a)  From  the  sums  made  available  pursuant  to 
section  32  of  this  title,  the  Secretary  of  the 
Treasury  shall  pay  to  each  State  which  has  an 
approved  plan  for  rehabilitation,  for  each  quar- 
ter or  other  shorter  payment  period  prescribed 
by  the  administrator  the  sum  of  amounts  he  de- 
termines to  be  *•  * # 
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”(3)  One-half  of  necessary  expenditures  under 
such  plan  for  * « 

"(o)  Transportation,  occupational 
license  and  customary  occupational 
tools  and  equipment  not  mentioned 
elsewhere  in  this  section." 

This  department  recognizes  that  in  the  administration  of  this 
state-federal  cooperative  rehabilitation  plan  the  State  Board  for 
Vocational  Education  purchases  customary  occupational  tools  and 
equipment  for  the  use  of  vocationally  handicapped  persons  who  are 
financially  unable  to  purchase  such  tools  and  equipment.  The  State 
retains  title  to  such  tools  and  equipment,  i.e.  the  individual  for 
whose  use  they  are  provided  does  not  acquire  title  to  the  tools  or 
equipment.  The  vocationally  handicapped  person  makes  no  payment 
to  the  state  for  rent  for  such  tools  or  equipment  and  does  not  make 
any  payment  for  the  original  purchase  price  of  such  tools  and  equip- 
ment, acquires  no  rights  of  ownership  thereto,  and  if  such  individual 
ceases  to  use  such  tools  or  equipment  they  are  retaken  into  the  pos- 
session of  the  State  Board  of  Vocational  Training  to  be  used  by  other 
vocationally  handicapped  individuals,  sold,  or  otherwise  disposed  of 
by  the  said  Board, 

Your  question  presents  a situation  in  which  this  state-owned 
equipment  is  used  by  a rehabilitation  client  in  a building  for  which 
the  client  is  responsible  for  the  rent  for  the  use  of  such  building. 
You  ask  if  past-due  rent  on  such  a building  could  ever  be  considered 
as  the  basis  for  a lien  against  such  state-owned  equipment. 

We  read  at  53  C.J.S.  p.  852,  Section  7* 

M0ne  cannot  create  a contractual  lien  on  the 
property  of  another  without  the  owner's  con- 
sent, and  a person  can  give  a lien  on  property 
only  to  the  extent  of  his  interest  therein  un- 
less he  creates  the  lien  as  agent  of  the  owner. 

A statute  conferring  a lien  should  not  be  construed 
so  as  to  impose  the  lien,  by  implication,  on  the 
property  of  one  who  is  not  responsible  for  the 
debt.” 

Since  the  rehabilitation  client  does  not  become  the  owner  of 
the  tools  and  equipment  provided  for  his  use  by  the  State  he  could 
not,  by  contract,  create  a lien  on  the  state-owned  equipment  without 
the  consent  of  the  State. 

While  as  a general  rule  a lien  may  arise  or  be  created  only  with 
the  consent  of  the  owner  of  the  property  to  which  the  lien  attaches. 


Mr.  Joy  0.  Talley, 


It  may  be  created  by  the  operation  of  some  positive  rule  of  law 
In  which  event  It  may  arise  without  his  consent  (53  p.03U# 

Sec.  2).  We  know  of  no  rule  of  law  which  would  Impose  upon  the 
property  of  the  state  a lien  to  discharge  the  obligation  of  a re- 
habilitated client  for  rent  Incurred  in  the  operation  of  his  busi- 
ness on  a building  In  which  the  state-owned  equipment  was  used.  As- 
suming a Judgment  had  been  rendered  by  a court,  the  officer  of  the 
court  could  not  levy  execution  on  the  state-owned  equipment  to  satis- 
fy the  judgment  obtained  against  the  rehabilitation  client.  It  is 
our  opinion  the  landlord  would  have  no  lien  which  could  be  enforced  by 
attachment  proceedings . 

As  a matter  of  practice  the  state  does  not  guarantee  the  pay- 
ment of  rent  for  the  rehabilitation  client  and  in  nowise  assumes  the 
obligation  of  paying  rent  for  such  person. 

In  the  case  of  Brooks  v.  One  Motor  Bus,  3 S.E.  (2d)  i+2,  190  S.C. 

379»  the  court  said: 

"It  is  also  the  law  that  no  execution  can  be  lev- 
ied against  the  property  of  a county,  state,  or 
any  political  subdivision  of  the  state,  in  the 
absence  of  a statute  expressly  granting  such  right 
In  express  terms. 

* * the  principle  Is  adhered  to  that  property 
held  for  public  uses  * « e Is  not  subject  to  levy 
and  sale  under  execution  against  public  corpora- 
tions. The  compelling  reason  underlying  the  rule 
is  that  levying  upon  and  selling  property  used  for 
governmental  purposes,  such  for  Instance,  as  a school 
district  bus,  engaged  In  the  transportation  of  school 
ohlldren,  might  work  irreparable  Injury,  and  could 
destroy  the  public  school  system  of  a district. 

"*  * * No  lien  is  created  by  express  provision  upon  the 
property  of  the  state,  and  none  can  be  established  there- 
on by  Implication." 

In  the  case  of  Town  of  Farmervllle  v.  Commercial  Credit  Co., 

136  So.  82,  173  La.  lj.3,  the  court  saidx 

"The  granting  of  liens  on  public  property  Is  against 
public  policy.  * nr  » It  is  a well  settled  rule  that 
public  property  used  for  public  purposes  Is  not  lia- 
ble for  sale  for  the  payment  of  debts.  To  allow  It 
to  be  done  would  thereby  annihilate  the  publio  uses. 

For  this  reason  publio  policy  forbids  a lien  on  public 
property." 


Mr.  Joy  0.  Talley, 


CONCLUSION. 

It  1 3 the  opinion  of  thi3  office  that  state-owned  equip- 
ment held  for  use  by  a rehabilitation  client  would  not  be  sub- 
ject to  a lien  in  favor  of  the  owner  of  a building  for  the  pay- 
ment of  rent  incurred  by  the  rehabilitated  person. 


Respectfully  submitted. 


APPROVED: 


JOHN  E.  MILLS, 

Assistant  Attorney  General. 


. E.  TAYLOR/. 

Att°rn>y7?jyp 


JEM/ld 


MERGER  OF  CORPORATIONS:  A foreign  corporation  having  absorbed 

-INCIDENT  TO  MERGER:  a domestic  corporation  of  this  State 

TAXES:  by  merger  must  pay  the  full  privilege 

tax  on  its  increased  capital  and  sur- 
plus, if  any,  arising  out  of  such  merger,  of  such  foreign  cor- 
poration as  is  represented  by  the  increased  value  of  its 
property  and  business  transacted  in  this  State.  Such  corpora- 
tion is  not  entitled  to  a credit  on  such  tax  or  taxes  paid  by 
the  domestic  corporation  upon  its  original  incorporation. 

January  23,  1950 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention:  Honorable  W.  Randall  Smart. 

Dear  Secretary  Toberman: 

This  will  acknowledge  your  letter  requesting  the 
opinion  of  this  department,  whether  additional  privilege 
taxes  or  fees  must  be  paid  to  the  State  from  the  surviving 
foreign  corporation  in  case  of  a merger  by  a domestic  cor- 
poration and  a foreign  corporation,  where,  by  reason  of 
such  merger,  the  proportion  of  the  stated  capital  and  sur- 
plus of  such  merged  or  surviving  corporation  as  represent- 
ed by  a greater  amount  in  value  of  property  located  and 
business  transacted  in  the  State  of  Missouri,  has  been  in- 
creased since  its  qualification  or  domestication  or  domesti- 
cation taxes  or  fees.  Your  letter  also  submits  the  question 
whether  the  surviving  foreign  corporation  in  such  merger  is 
entitled  to  a credit  for  incorporation  tax  paid  by  the  domes 
tic  merging  corporation  upon  the  assessment  of  the  tax  due 
on  the  increase  of  capital  stock  and  surplus  of  the  foreign 
corporation  by  reason  of  the  merger. 

Your  letter  requesting  this  opinion  is  as  follows: 

"Under  date  of  June  15,  19^8,  this  depart- 
ment sent  a statement  to  the  above  corpora- 
tion in  the  amount  of  $5,355.00  represent- 
ing tax  due  on  increase  of  corporate  interest 
in  the  State  of  Missouri.  The  highest  amount 
of  corporate  interest  in  this  state  upon 
which  this  corporation  has  paid  a tax  is 
$11,500,000  and,  under  date  of  June  10  an 
affidavit  was  filed  by  this  corporation 
showing  the  corporate  interest  had  increased 
to  $22,208,292.  (This  figure  representing 
the  value  of  the  property  of  the  corporation 
located  in  the  State  of  Missouri." 
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"The  above  corporation,  the  Gas  Service 
Company,  a foreign  corporation  qualified 
to  do  business  In  this  state  March  11,  1926, 

Is  refusing  to  pay  this  additional  tax  con- 
tending that  the  Increase  In  Missouri  arises 
from  the  results  of  a merger  of  the  Kansas 
City  Gas  Company,  a domestic  corporation, 
with  the  Gas  Service  Company  in  19^6  and 
that  the  increase  in  corporate  interest  of 
the  foreign  corporation  was  due  largely  to 
the  taking  over  of  the  property  of  the  Kansas 
City  Gas  Company  and  that  in  determining  the 
tax  in  the  matter  that  we  should  give  credit 
for  the  amount  of  corporation  tax  paid  by  the 
domestic  corporation-Kansas  City  Gas  Company. 

"We  are  enclosing  copy  of  letters  received 
from  the  Gas  Service  Company  as  of  June  16 
and  August  25,  also  copy  of  our  work-sheet 
and  copy  of  affidavit  filed  by  the  Gas  Ser- 
vice Company. 

"We  have  taken  the  position  that  in  the  ab- 
sence of  any  provision  in  the  statute  that 
a tax  should  be  paid  upon  any  increase  of 
the  corporate  interest  in  this  state  re- 
gardless of  what  source  it  may  have  originated. 

We  would  therefore  appreciate  your  opinion 
as  to  our  position  in  this  matter  at  your 
earliest  convenience. 

"In  connection  with  the  above  opinion,  we 
would  also  like  that  you  give  us  your  opinion 
concerning  the  tax  to  be  assessed  where  there 
are  two  or  more  domestic  corporations  merging 
under  our  present  corporation  code.  Should 
this  department  take  into  consideration  the 
tax  theretofore  paid  by  constituent  corpora- 
tions or  consider  the  tax  paid  only  by  sur- 
viving corporation?" 

You  also  submit  with  your  letter  correspondence  with 
counsel  for  the  Gas  Service  Company,  the  corporation  surviving 
said  merger,  in  which  it  appears  that  the  Kansas  City  Gas  Com- 
pany, a domestic  corporation,  has  merged  its  corporate  business 
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property,  franchise  and  affairs  with  the  Gas  Service  Company, 
a foreign  corporation,  which  thereby  became  the  owner  of  the 
property  of  the  domestic  corporation.  Your  letter  indicates 
that  on  June  15,  1948,  your  department  delivered  to  the  Gas 
Service  Company,  the  surviving  corporation,  incident  to  the 
increase  in  its  said  property  values,  a statement  demanding 
the  sum  of  $5,355-00  as  a privilege  or  license  tax  or  fee, 
due  because  of  an  increase  in  its  capital  and  surplus  by  reason 
of  said  merger  amounting  to  $10,708,292.00,  said  sum  having 
been  computed  on  the  basis  of  the  value  and  amount  of  such 
capital  and  surplus,  as  is  required  with  respect  to  computing 
an  organization  tax  or  fee  of  domestic  corporations  organized 
under  or  subject  to  the  General  and  Business  Corporation  Act 
of  Missouri,  Laws  of  Missouri,  19*15,  page  711,  l.c.  713,  Sec- 
tion 113. 


The  Gas  Service  Company  is  resisting  the  payment  of 
said  tax  because,  as  it  says,  it  should  have  credit  for  the 
incorporation  taxes  originally  paid  by  the  merging  corporation, 
and  taking  the  position  that  under  Section  *1997.70,  19*13,  pages 
14^8,  1449,  450,  the  surviving  or  merged  corporation  is  immune 
from  the  payment  of  the  tax  demanded  since,  as  they  contend, 
said  Section  4997.70  grants  the  surviving  corporation  immunity 
and  exemption  from  the  payment  of  such  tax  to  that  extent. 

The  letter  of  counsel  for  the  surviving  corporation,  paragraph 
2 of  page  1,  states  the  following: 

"If  this  had  been  an  ordinary  increase  of 
capitalization,  I would  understand  the 
situation  perfectly;  but  am  unable  to 
reconcile  this  additional  tax  when  the 
same  results  from  a merger  of  the  Kansas 
City  Gas  Company  with  this  company.  * * 

Counsel  for  the  surviving  corporation  apparently  confuses  the 
question  of  the  paying  of  tax  on  the  increase  of  its  stock  by 
a domestic  corporation,  upon  an  amendment  of  its  Articles  of 
Incorporation,  according  to  the  terms  of  Section  113,  page  713, 

Laws  of  Missouri,  1945,  and  the  payment  of  a privilege  tax  by  a 
foreign  corporation  upon  the  increase  of  its  capital  and  surplus, 
if  and  when  increased  as  required  by  Section  106,  Laws  of  Missouri, 
1945,  pages  707,  708.  The  surviving  corporation  here  is  a foreign 
corporation.  With  the  "ordinary"  increase  of  Its  capitalization, 
neither  this  State,  nor  Its  officers,  have  any  concern  or  auth- 
ority whatever.  That  is  a matter  to  be  determined  entirely,  in 
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the  case  of  a foreign  corporation,  by  the  statutes  of  its 
domiciliary  State.  Our  said  Section  113  does  require  a tax 
to  be  paid  by  a domestic  corporation  both  when  it  is  incor- 
porated and  upon  the  increase  of  its  capital,  if  any,  accord- 
ing to  the  percentage  of  money  value  of  the  stock  of  such 
corporation,  but  there  is  no  question  of  an  incorporation  tax 
or  a tax  because  of  any  increase  of  the  capital  of  the  domes- 
tic corporation  here.  It  ceased  to  exist  under  paragraph  (b) 
of  sub-section  .70  of  Section  4997,  Laws  of  Missouri,  1943, 
l.c.  449,  when  the  merger  was  effected.  Our  said  Section  106 
does  require  the  payment  of  a privilege  tax  by  a foreign  cor- 
poration on  the  increase  of  its  capital  and  surplus  according 
to  the  value  of  its  property  employed  in  carrying  on  its  busi- 
ness in  this  State  regardless  of  the  source  of  the  increase, 
but  that  has  nothing  to  do  with  a tax  required  of  domestic  cor- 
porations. So,  the  provisions  of  each  statute,  the  one  deal- 
ing with  a corporation  tax  and  a tax  on  the  increase  of  the 
actual  capital  stock  of  domestic  corporations,  the  other  deal- 
ing with  a privilege  tax  on  the  increase  of  the  stock  and  sur- 
plus of  the  foreign  corporation  represented  by  the  value  of  its 
property  are  so  fundamentally  different,  that  it  seems  it  would 
be  difficult  indeed  to  so  confuse  them. 

The  provisions  of  Section  113,  page  713,  Laws  of 
Missouri,  1945,  and  Section  106,  pages  707,  708  of  the  same 
Session  Acts,  respectively,  determine,  we  believe,  the  contro- 
versy which  is  the  subject  of  the  request  for  this  opinion. 

Said  Section  113,  provides  the  procedure  which  shall 
be  followed  upon  the  incorporation  of  a domestic  corporation, 
respecting  the  amount  and  payment  of  the  incorporation  tax  and 
fee  upon  becoming  a corporate  body,  and  upon  the  increase  of 
its  authorized  shares. 

Said  Section  113  in  so  providing,  is,  in  part,  as  fol- 
lows : 


"Section  113.  Corporation  tax  or  fee. — No 
corporation  shall  be  organized  under  the 
general  and  business  corporation  act  of 
Missouri  unless  the  persons  named  as  in- 
corporators shall  at  or  before  the  filing 
of  the  articles  of  incorporation  pay  to  the 
Director  of  Revenue  $50.00  for  the  first 
$30,000.00  or  less  of  the  authorized  shares 
of  such  corporation  and  a further  sum  of 
$5.00  for  each  additional  $10,000.00  of  its 
authorized  shares,  and  no  increase  in  the 
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authorized  shares  of  such  corporation  shall 
be  valid  or  effectual  until  such  corporation 
shall  have  paid  the  Director  of  Revenue 
$5.00  for  each  $10,000.00  or  less  of  such 
increase  in  the  authorized  shares  of  such 
corporation,  and  it  shall  be  the  duty  of 
said  corporation  to  file  a duplicate  receipt 
of  the  Director  of  Revenue  for  the  payments 
herein  required  to  be  made  with  the  Secretary 
of  State  for  the  filing  of  articles  of  in- 
corporation; * * * . " 

Said  Section  106,  pages  707,  708  of  said  Session  Acts, 
19^5,  requires  every  foreign  corporation  authorized  to  trans- 
act business  in  this  State  to  file  an  affidavit  by  its  presi- 
dent or  other  officer  named,  upon  request  by  the  Secretary  of 
State,  showing  the  capital  and  surplus  of  such  corporation  repre 
sented  by  its  property  and  business  transacted  in  this  State, 
showing  the  value  of  its  property,  and  whether  or  not  its  stated 
capital  and  surplus  has  increased  since  its  incorporation  or 
domestication,  or  since  its  last  report,  in  order  to  determine 
the  amount  of  domestication  taxes,  or  fees  that  may  be  due  the 
State.  That  part  of  said  Section  106  so  providing  is  as  follows 

"It  shall  be  the  duty  of  every  foreign  corpora- 
tion to  cause  an  affidavit  of  its  president  or 
one  of  its  vice-presidents  to  be  filed  when  re- 
quested by  the  Secretary  of  State  showing  the 
proportion  of  the  stated  capital  and  surplus 
of  said  corporation  which  is  represented  by  its 
property  located  and  business  tranacted  in  this 
State  and  showing  the  value  of  the  corporation's 
property  located  in  this  State  at  any  time  after 
its  qualification  or  domestication  so  that  it  can 
be  determined  whether  or  not  the  proportion  of  its 
stated  capital  and  surplus  which  is  represented 
by  its  property  located  and  business  transacted 
in  this  State  or  the  value  of  the  corporation's 
property  located  in  this  State  has  been  increased 
since  its  qualification  or  domestication  or  since 
its  last  report.  In  case  it  is  shown  that  the 
proportion  of  the  stated  capital  and  surplus  of 
such  corporation  which  is  represented  by  its 
property  located  and  business  transacted  in  this 
State  (which  shall  in  no  event  be  less  than  the 
value  of  the  corporation's  property  located  in 
this  State)  has  increased  since  its  qualification 
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or  domestication,  or  since  its  last  report 
and  the  payment  of  qualification  or  domesti- 
cation taxes  or  fees  above  the  greatest  amount 
upon  which  the  domestication  tax  or  fees  have 
heretofore  been  paid,  it  shall  be  required  to 
pay  domestication  taxes  or  fees  on  all  such 
increases  as  is  required  with  respect  to  an 
organization  tax  or  fee  of  corporations  organiz- 
ed under  or  subject  to  this  Act  when  increas- 
ing its  authorized  shares." 

It  is,  therefore,  apparent  that  the  provisions  of 
Sections  113  and  106,  Laws  of  Missouri,  1945,  place  foreign 
corporations  and  domestic  corporations  upon  an  equal  basis, 
with  respect  to  the  incorporation  tax  or  fees  to  be  paid  by  a 
domestic  corporation  upon  its  incorporation  and  upon  the  in- 
crease of  its  authorized  shares,  and  upon  privilege  taxes  re- 
quired to  be  paid  by  foreign  corporations  authorized  to  carry 
on  business  in  this  State  by  requiring  the  same  percentage  and 
ratio  of  incorporation  or  increase  of  stock  fee  or  tax  per 
thousand  dollars  of  the  capital  stock  or  increase  thereof  of  a 
domestic  corporation  to  be  paid  as  is  required  per  thousand 
dollars  upon  the  increase  of  the  capital  stock  and  surplus  re- 
presenting the  value  of  property  located  in  this  State  of  a 
foreign  corporation  doing  business  in  this  State,  since  its 
last  report  and  the  payment  of  qualification  or  domestication 
taxes  or  fees. 

The  State  may  deny  foreign  corporations  the  privilege 
of  coming  into  the  State  altogether  if  the  State  so  desires, 
and  they  may  only  come  into  this  State  upon  such  terms  and  under 
such  regulations  and  control  as  the  State  prescribes.  Our 
Supreme  Court  has  so  held  in  many  cases.  This  is  the  holding 
of  the  Court  in  State  ex  rel.  vs.  Vandiver,  222  Mo.  206,  l.c.  230, 
where  the  Court  said: 

"As  above  stated,  the  Legislature  may  not  only 
impose  such  conditions  upon  foreign  corporations 
coming  into  the  State  as  it  may  deem  proper,  but 
it  may  also  exclude  them  entirely  from  the  State. 

* » * •» 

This  is  the  universal  rule  in  all  other  States  so  far  as  we  have 
been  able  to  learn. 

14  A.,  C.J.  under  the  title  of  "Corporations",  l.c.  1244, 
1245,  states  on  this  subject  the  following: 
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»#  « « Subject  to  constitutional  limita- 
tions, a state  has  the  right  to  entirely 
prohibit  foreign  corporations  from  doing 
business  within  the  state.  Having  the 
right  to  prohibit  foreign  corporations 
from  doing  business  in  a state  at  all,  it 
is  within  the  power  of  the  state  to  prohibit 
the  transaction  of  business  by  the  foreign 
corporation  within  the  state  except  upon 
compliance  with  such  terms  or  conditions 
and  subject  to  such  restrictions  as  the 
state  may  in  its  discretion  see  fit  to 
impose,  * * 

(Citing  cases  from  forty-one  States  of  the  Union.) 

It  may  be  true,  as  said,  that  the  Kansas  City  Gas  Com- 
pany, the  domestic  corporation,  paid  its  corporate  organization 
tax  as  required  by  the  statutes  of  this  State  in  force  prior  to, 
and  commensurate  in  their  terms  with  our  present  Section  113, 

Laws  of  Missouri,  19^5 > page  713,  but  even  so,  when  the  domestic 
corporation  merged  with  the  foreign  corporation,  the  domestic 
corporation  ceased  to  exist,  its  property  became  the  property 
of  the  surviving  foreign  corporation,  and  there  was  no  immunity 
or  privilege  of  exemption  by  law  moving  to  the  Gas  Service  Com- 
pany to  relieve  it  from  paying  the  tax  on  the  increase  in  value 
of  its  property  in  this  State  or  allow  a credit  thereon  by  reason 
of  the  merger  because  the  merging  domestic  corporation  had  paid 
its  incorporation  tax  at  the  time  of  its  incorporation.  The 
statute  requiring  the  payment  of  its  organization  tax  and  stock 
increase  tax  by  the  domestic  corporation  according  to  the  per- 
centage of  its  capital  and  surplus  in  dollar  value  as  is  defined 
in  said  Section  113  is  only  the  yardstick  by  which  may  be  measured 
the  amount  of  tax  or  fee  due  the  State  from  the  foreign  surviv- 
ing corporation,  because  of  increase  in  value  of  its  capital  and 
surplus  under  said  Section  106  because  of  the  merger.  The  two 
statutes  do  not  conflict  one  with  the  other.  On  the  contrary, 
they  complement  each  other  in  supplying  equal  protection  of  the 
law  to  both  domestic  corporations,  and  foreign  corporations 
authorized  to  do  business  in  this  State,  respecting  the  incorpora- 
tion taxes  and  privilege  taxes  required  of  them,  respectively. 

Our  Supreme  Court  has  defined  the  purposes  for  which 
said  Sections  113  and  106  were  enacted  by  the  Legislature,  and 
has  construed  their  meaning  and  effect  with  respect  to  the  power 
of  the  State  to  require  privilege  taxes  to  be  paid  each  year  by 
a foreign  corporation  and  incorporation  taxes  in  the  first  in- 
stance to  be  paid  by  domestic  corporations  upon  their  organization 
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and  stock  Increase  fees,  if  any,  later.  The  Court  discussed 
and  construed  these  two  sections  In  State  ex  rel.  Lee  Co.,  Inc., 
vs.  Bell,  Secretary  of  State,  195  S.W.  (2d)  492.  The  case  was 
a mandamus  proceeding  to  compel  the  Secretary  of  State  to  file 
a duly  authenticated  amendment  of  the  Articles  of  Incorporation 
of  the  H.D.  Lee  Co.,  Inc.,  Increasing  Its  corporate  existence 
for  fifty  years  from  December  31,  1944  • The  relator,  the  Lee 
Company,  was  a Kansas  corporation,  incorporated  December  31, 

1894,  for  a term  of  fifty  years.  In  1916  the  Kansas  corpora- 
tion was  issued  a certificate  of  authority  to  transact  business 
in  Missouri.  It  filed,  prior  to  the  suit,  the  certificate  of 
the  State  of  Kansas  permitting  it  to  extend,  and  extending,  its 
corporate  existence  on  January  22,  1944.  It  tendered  an  authen- 
ticated copy  of  the  Kansas  certificate  to  our  Secretary  of  State 
with  the  regular  filing  fee.  The  Secretary  of  State  refused  to 
file  the  amendment  to  its  Articles  extending  its  corporate  dura- 
tion issued  by  the  State  of  Kansas,  on  the  ground  that  relator 
should  again  pay  the  same  domestication  fee  or  tax  based  on  the 
capital  represented,  required  for  a foreign  corporation  to  obtain 
an  original  certificate  of  authority  to  transact  business  in  this 
state.  The  Lee  case  is  based  on  a different  state  of  facts  than 
those  being  considered  here,  but  the  provisions  and  effect,  re- 
spectively, of  each  of  our  said  Sections  113  and  106  are  discuss- 
ed and  construed  in  the  case,  and  the  holding  of  the  Court,  in 
that  case,  because  of  the  terms  of  Sections  113  and  106,  points 
out  how  and  in  what  amount  taxes,  or  fees,  must  be  paid  by  a 
domestic  corporation  upon  its  incorporation  and  on  the  increase 
of  its  stock,  and  the  taxes  or  fees  to  be  paid  by  foreign  cor- 
porations on  the  increase  of  their  capital  and  surplus,  accord- 
ing to  the  value  of  their  property  located  in  this  State.  The 
Court  pointed  out  in  the  case  and  held  that  a foreign  corpora- 
tion must  pay  the  additional  tax  on  increase  of  capital  and  sur- 
plus provided  for  in  said  Section  106,  according  to  the  value  of 
the  increased  capital  and  surplus  in  the  same  percentage  and 
ratio  of  tax  on  such  increase  as  is  provided  In  said  Section  113 
to  be  paid  by  domestic  corporations  on  their  capital  upon  their 
incorporation  and  on  increase  of  their  stock.  The  Court,  l.c. 
494,  495,  so  holding,  said: 

"In  1885,  when  charters  of  companies  organized 
under  the  1866  Laws  were  about  to  expire,  the 
legislature  had  provided  authority  for  continuing 
corporate  duration  but  required  payment  again  of 
the  same  amount  of  tax  as  upon  original  organiza- 
tion. Laws  1885,  p.  80,  Sec.  2509,  R.S.  I089, 

Sec.  5031,  R.S.  1939,  Mo.  R.S. A.  This  section 
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continued  without  amendment  until  repealed 
by  the  1943  Act.  Sections  55-58  of  the  1943 
Code,  Secs.  4997.55-4997.58,  Mo.  R.S.A.,  now 
authorize  a domestic  corporation  to  change 
its  period  of  duration  by  amending  its 
articles  of  incorporation  without  payment 
again  of  the  original  organization  tax. 

However,  it  must  pay  an  additional  tax  upon 
any  increase  of  its  corporate  stock  (Section 
114,  1943,  Act,  Sec.  4997.113,  Mo.  R.S.A.);  and 
foreign  corporations  are  likewise  required  to 
pay  such  an  additional  tax  upon  any  increase 
in  the  proportion  of  its  stock  represented  by 
property  located  and  business  transacted  in 
this  state  by  Sec.  106,  1943  Act,  Section 
4997.106,  Mo.  R.S.A.  We  think  that  the  reason- 
able construction  of  those  provisions  is  to 
authorize  all  corporations  to  extend  duration 
by  the  same  charter  amendment  method.  Thus 
foreign  and  domestic  corporations  have  been 
placed  on  the  same  basis  by  the  1943  Act  both 
as  to  payment  of  tax  upon  beginning  business, 
and  upon  increase  of  capital,  and  as  to  not 
being  required  to  pay  an  additional  tax  upon 
extension  of  duration.  * * 

We  are  considering  here  the  question  of  merger  under 
the  terms  of  said  Sections  4997.62  to  4997.71,  Laws  of  Missouri, 
1943,  page  410,  l.c.  451,  whereby  the  domestic  corporation  was 
engrafted  into  the  life  and  existenceof  the  foreign  corpora- 
tion, the  accomplishment  of  which  means  that  the  domestic  cor- 
poration ceased  to  exist.  The  result  was,  and  is,  to  endow 
the  surviving  foreign  corporation  with  the  property  of  the 
domestic  corporation  and  to  increase  the  capital  and  surplus 
of  the  surviving  corporation  in  the  sum  of  $10,708,292.00. 

These  figures  are  taken  from  the  affidavit  made  by  the  said 
foreign  corporation  itself  and  filed  with  the  Secretary  of 
State,  June  14,  1948,  wherein  it  is  shown  that  the  then  total 
value  of  all  of  the  property  of  said  foreign  corporation  located 
in  Missouri  was  $22,208,292.34,  and  that  the  highest  amount  of 
the  value  of  all  of  the  property  of  said  corporation  upon  which 
a privilege  tax  had  theretofore  been  paid  was  $11,500,000.00, 
therefore  making  the  said  $10,708,292.00  represent  the  amount 
of  the  increase  of  its  capital  and  surplus  in  this  State  since 
its  qualification,  domestication  or  last  report. 

The  statutes  of  States  providing  for  the  consolidation 
or  merger  of  corporations,  the  decisions  of  the  high  courts  of 
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the  States  where  such  statutes  are  In  force  and  have  been  con- 
strued, and  text-writers  alike  require  and  hold  that  all  statu- 
tory taxes  incident  to  a consolidation  or  a merger  must  be  paid. 
19  C.J.S.,  page  1382,  on  the  subject  states: 

"Filing  fees  and  organization  taxes  imposed  by 
statutes  must  be  paid,  regardless  of  whether 
the  statutes  relate  specifically  to  consolida- 
tion or  merely  to  the  formation  of  new  corpora- 
tions. This  is  true  even  though  the  new  cor- 
poration retains  the  name  of  one  of  the  old 
ones,  and  even  though  each  constituent  corpora- 
tion has  paid  the  proper  fees  and  taxes  on  its 
own  incorporation.  * * 

Many  of  the  States  have  statutes  authorizing  the  con- 
solidation and  merger  of  corporations.  We  have  hereinabove 
given  the  citations  of  our  statutes  covering  the  subject.  These 
statutes  are  the  expression  of  the  established  public  policy  of 
this  State  on  those  subjects.  Corporations,  with  respect  to 
consolidation  or  merger,  do  not  control  the  statutes.  The 
statutes  control  them,  and  effect  must  be  given  in  a merger,  or 
consolidation,  as  the  case  may  be,  to  the  legislative  intent, 
with  respect  to  all  incidents  attending  the  merger  or  consolida- 
tion. 


The  rule  of  construction  announced  and  followed  by  the 
Supreme  Court  of  this  State  respecting  the  payment  of  such  fees 
and  taxes  to  the  State  as  a privilege  or  service  tax,  or  fee,  is 
that  the  statute  providing  for  such  taxes  or  fees  is  to  be  strict- 
ly construed  in  favor  of  the  State,  that  is  to  say,  in  favor  of 
the  payment  of  such  taxes  or  fees  to  the  State.  This  subject 
was  before  our  Supreme  Court  in  the  case  of  Kansas  City  Railways 
Co.  vs.  Public  Service  Commission,  273  Mo.  173.  That  was  a pro- 
ceeding on  certiorari  from  the  Circuit  Court  of  Cole  County,  in- 
volving the  question  of  the  payment  by  the  Kansas  City  Railways 
Co.  of  fees  to  the  Commission  for  services  performed  by  the  Com- 
mission provided  for  by  Section  21  of  the  Public  Service  Commis- 
sion Act,  Laws  of  Missouri,  1913 > page  567,  for  the  performance 
of  public  duties  by  the  Commission.  The  appellant  Railways  Co., 
resisted  payment  of  the  fees  for  the  reason,  as  it  claimed,  the 
case  was  covered  by  a certain  proviso  of  the  statute  in  the  nature 
of  an  exemption,  (quoted  in  the  opinion,  l.c.  176)  and  because  of 
which  proviso  no  fees  were  chargeable.  The  Court  held  that  the 
fees  were  chargeable  and  that  the  Railways  Co.  must  pay.  The 
Court  in  so  deciding,  and  in  holding  that  a statute  providing 
for  such  fees  to  be  paid  to  the  State  is  to  be  strictly  construed 
in  favor  of  the  State,  l.c.  183,  184,  said: 
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"Appellant  lays  great  stress  upon  the  proposi- 
tion that  this  statute.  Section  21,  must  be  con- 
strued strictly  against  the  allowance  of  fees 
because  strict  construction  is  applied  by  the 
courts  to  statutes  relating  to  fees.  But  the 
cases  cited  are  all  cases  where  a public  offi- 
cer charges  fees , paid  by  the  state  or  by  some 
person,  for  his  individual  benefit.  Here  it  is 
not  the  State  which  is  paying,  nor  an  individual 
who  is  receiving,  the  fees.  The  fees  are  pay- 
able to  the  State,  and,  by  the  express  terms 
of  section  21,  go  into  the  State  Treasury  to 
the  credit  of  the  General  Revenue  Fund.  It  is 
a tax,  the  proceeds  of  which  are  devoted  to 
general  public  purposes.  Appellant  claims  its 
property,  the  bonds,  are  exempt  from  this  tax- 
ation. Statutory  clauses,  exempting  certain 
property  from  the  operation  of  statutes  which 
are  general  in  their  application,  imposing  taxes, 
are  strictly  construed  in  favor  of  the  State. 

(B.P.O.E.  v.  Koeln,  262  Mo.  MU;  State  ex  rel. 
v.  Johnston,  214  Mo.  656.)" 

The  procedure  contained  in  said  Sections  106  and  113, 
is  the  only  method  the  State  may  follow  in  dealing  with  for- 
eign corporations  to  place  them,  once  addmitted  into  the  State, 
upon  an  equal  basis  with  domestic  corporations  on  the  matter 
of  a privilege  tax  for  continuing  annual  authority  from  the  State 
to  carry  on  the  business  in  the  State  for  which  they  are  in- 
corporated in  the  foreign  State.  The  tax  so  required  is  a 
privilege  tax.  It  is  not,  and  could  not  be,  a property  tax, 
lest  it  fall  within  the  prohibition  of  the  Constitution  against 
double  taxation,  for,  of  course,  corporations,  both  domestic  and 
foreign,  pay  their  property  taxes  under  other  statutes. 

The  Supreme  Court  of  New  York  had  before  it  for  con- 
struction in  the  case  of  People  ex  rel.  vs.  Rice,  11  N.Y.S.  249, 
a statute  of  that  State  on  consolidation  of  corporations,  with 
respect  to  whether  the  new  corporation,  created  as  the  result 
of  the  consolidation  of  two  corporations,  was  required  to  pay  a 
new  incorporation  tax.  The  new  corporation  was  refusing  to  pay 
new  incorporation  fees  or  taxes  on  the  ground  that  both  cor- 
porations had  paid  incorporation  taxes  in  full,  as  required  by 
the  statutes,  at  the  date  of  the  original  incorporation  of  each 
of  them.  The  facts  as  stated  in  the  opinion  of  the  Court  were 
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that  two  corporations,  the  New  York  Phonograph  Company  and 
the  Metropolitan  Phonograph  Company,  were  organized  under 
the  Manufacturing  Act  of  1848  and  its  amendments,  the  former 
for  fifty  years  from  October  4,  1888;  the  latter  for  fifty 
years  from  February  5,  1889.  Each  paid,  on  its  organization, 
the  tax  upon  its  capital  required  by  the  statutes  of  the  State 
of  New  York.  Some  years  later  they  consolidated  under  the 
authority  of  the  statutes  of  the  State  under  the  name  of  New 
York  Phonograph  Company,  using  the  former  corporate  name  of 
one  of  the  consolidated  companies.  The  consolidating  companies, 
as  and  for  the  new  corporation,  when  the  consolidation  should 
take  effect,  presented  to  the  Secretary  of  State  the  requisite 
papers  to  be  filed  as  provided  for  by  the  statute.  The  Secre- 
tary of  State  refused  to  file  them  on  the  ground  that  the  tax 
required  by  the  statute  on  the  capital  of  the  company  to  be 
formed  had  not  been  paid.  The  consolidating  corporations  filed 
mandamus  to  compel  the  filing.  The  application  for  mandamus 
was  denied  by  the  lower  court  and  the  relator  appealed.  The 
decision  is  not  lengthy,  if  the  reader  desires  to  investigate, 
but  too  long  to  quote  in  full  here.  We  shall,  however,  quote 
excerpts  from  the  decision  pertinent  to  the  point  being  con- 
sidered and  which  express  the  Judgment  of  the  Court.  The  Court 
held  that  the  new  corporation  to  be  known  as  the  consolidated 
corporation  must  pay  the  full  amount  of  incorporation  tax  re- 
quired by  the  statute  upon  the  organization  of  a new  corpora- 
tion even  though  each  of  the  corporations  so  consolidated  had 
paid  such  tax  on  its  own  previous  incorporation.  The  Court,  in 
so  holding,  l.c.  250,  251,  said: 

"*  * * The  right  of  the  consolidated  body  to 
be  a corporation  comes  from  the  law  of  the 
state  permitting  the  consolidation.  Without 
such  law  the  two  companies  could  not  con- 
solidate. And  that  law,  calling  the  con- 
solidated body  'the  new  company,'  specifies, 
in  section  4,  the  corporate  powers  which  it 
shall  have.  It  is  too  plain  for  argument 
that,  without  such  law,  an  agreement  of  con- 
solidation would  not  create  any  body  having 
corporate  powers,  but  would  be  invalid. 

Hence  it  must  be  that  the  corporation  is  form- 
ed (or  to  be  formed)  under  a general  law  of 
the  state.  But  it  is  urged  that  the  two  con- 
solidating corporations  were  corporate  bodies, 
in  full  and  vigorous  life,  entitled  to  their 
franchises  which  they  had  obtained  from  the 
state,  and  for  which  they  had  paid  a tax. 
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and  that  the  new  body  Is  only  a union  of 
the  two  with  no  new  corporate  rights,  and 
therefore  liable  to  no  new  tax.  It  is  true 
that  the  two  consolidating  bodies  were  cor- 
porations in  full  life,  until  they  formed 
(or  should  form)  the  new  corporation.  Then 
they  ceased  (or  will  cease)  to  exist.  It 
was  for  this  very  purpose  that  they  executed 
the  agreement;  the  purpose  to  and  their  own 
existence  and  to  form  a new  person.  Whenever 
they  form  the  new  corporation,  their  own  cor- 
porate existence  ceases.  The  new  company  is 
not  a partnership  of  the  two  old  companies. 

It  is  entirely  a new  corporation.  * * * * * 

It  is  urged  by  the  relator  that,  by  payment 
of  the  tax,  the  consolidating  companies  pur- 
chased the  right  to  be  corporations  and  there- 
fore, that  they  ought  not  to  be  compelled  to 
purchase  it  again.  But  the  payment  of  the  tax 
is  not  the  purchase  of  a right.  Under  our 
constitution  and  laws,  corporate  rights  are 
not  special  concessions  by  the  state;  but  they 
are  general  privileges  in  the  power  of  all 
citizens,  and  the  tax  is  in  no  sense  a pur- 
chase price.  The  companies  have  no  greater 
rights  when  they  have  paid  the  tax  than  they 
had  before.  The  companies  which  have  paid  the 
tax  have  no  greater  rights  than  those  have 
which  were  incorporated  before  1866,  and  there- 
fore paid  no  tax.  And  this  shows,  further, 
that  it  is  immaterial  to  the  present  inquiry 
whether,  or  not,  the  consolidating  companies 
paid  the  tax.  If  these  companies  had  been 
incorporated  before  1866,  and  had  entered 
into  a similar  agreement  of  conslidation , 
the  legal  question  as  to  liability  to  this 
tax  would  be  the  same  as  in  the  present  case. 

So,  too,  if  one  had  been  incorporated  before, 
and  the  other  after,  1866.  The  construction 
given  to  the  law  imposing  the  tax  must  be 
uniform.  It  cannot  vary  according  as  the 
the  consolidating  companies  have,  or  have  not, 
been  required  to  pay  the  tax.” 

The  facts  in  the  case,  the  legal  principles  involved, 
and  the  decision  of  the  Court  make  the  case  analogous  and  per- 
suasive here. 
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Treating  of  the  effect  of  merger  of  corporations  as 
being  practically  synonymous  with  consolidation,  19  C.J.S. 
page  1386,  has  the  following  text  which,  we  believe,  supports 
our  views  herein  expressed  on  this  point: 

"*  * * Under  statutes  relating  to  the  ’merger' 
of  corporations,  a merger  has  been  given  the 
same  effect  as  a consolidation  usually  has, 
namely,  to  bring  into  existence  a new  corpora- 
tion and  to  destroy  the  constituent  corporations, 
except  to  the  extent  and  for  the  purpose  reserved 
in  the  statute.  * * 

Further  treating  of  the  status  of  both  the  original 
and  the  consolidated  or  merged  corporation,  19  C.J.S.  page  1385, 
Section  1626,  states  the  following: 

"The  usual  effect  of  a consolidation  is  to 
create  a new  corporation  and  dissolve  the 
constituent  corporation,  which  thereafter 
cannot  issue  stock  but  is  not  precluded 
from  winding  up  its  affairs.  A merger  in 
the  street  sense  does  not  create  a new  cor- 
poration but  the  corporation  into  which  the 
original  corporations  are  merged  continues 
to  exist.  * * 

From  the  terms  of  our  statutes  hereinabove  cited  and 
quoted  it  conclusively  appears,  we  believe,  that  upon  no.  theory 
or  ground  whatsoever  is  the  surviving  foreign  corporation  in  case 
of  a merger  with  it  by  a domestic  corporation  entitled  to  any 
credit  or  exemption  from  paying  the  taxes  for  increase  of  its 
capital  and  surplus  by  reason  of  such  merger.  Such  surviving 
foreign  corporation  must  pay  in  full  the  tax  imposed  by  this 
State  upon  any  increase  of  corporate  stock  and  surplus  as  repre- 
sented by  the  value  of  its  property  located  in  this  State  and 
business  transacted  in  this  State,  upon  the  terms  and  in  the 
manner  prescribed  by  said  Section  106  in  that  regard,  regardless 
of  the  source  from  which  such  increase  may  have  been  derived. 

In  your  letter  you  submit  also  the  question  that  where 
there  are  two  or  more  domestic  corporations  merging  under  our 
present  Corporation  Code  should  your  department  take  into  con- 
sideration the  tax  theretofore  paid  by  the  constituent  corpora- 
tions, or  consider  the  tax  paid  only  by  the  surviving  corpora- 
tion. We  take  it  that  you  mean  by  this,  should  the  surviving 
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corporation  be  credited  with  any  incorporation  or  stock  in- 
crease tax  paid  by  the  merging  corporations  to  reduce  the  tax 
to  be  paid  by  the  surviving  corporation  on  its  increase  of 
capital  stock,  or  surplus,  by  reason  of  and  pursuant  to  the 
merger.  We  think  there  would  be  no  difference  with  respect 
to  the  assessment  and  payment  of  the  tax  where  both  corpora- 
tions perfecting  a merger  are  domestic  corporations  than  where, 
as  in  the  present  case,  one  of  the  merging  corporations  is  a 
domestic  corporation  and  the  other  a foreign  corporation.  The 
surviving  or  merged  corporation  would  be  liable,  we  think, 
in  either  case  of  merger  or  consolidation  for  the  tax  due  on 
its  increase  of  capital  stock  and  surplus  or  property  value 
by  reason  of  the  merger.  The  New  York  case  hereinabove  cited 
and  quoted  was  a case  where  the  consolidating  corporations  were 
both  domestic  corporations  of  that  State. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that,  upon  the  merger  of  a domestic  corporation  in  this 
State  with  a foreign  corporation  authorized  to  carry  on 
business  in  this  State,  the  foreign  surviving  corporation 
must  pay  the  full  privilege  tax  upon  the  increase  in  value 
of  its  stated  capital  and  surplus  which  is  represented  by 
the  value  of  its  property  located  in  this  State  and  business 
transacted  in  this  State  since  its  qualification  or  domestica- 
tion or  since  its  last  report,  without  any  credit  thereon  of 
incorporation  taxes  or  taxes  for  the  increase  of  its  capital 
stock  previously  paid  by  the  merging  domestic  corporation  par- 
ticipating in  said  merger.  This  is  required  whether  the  merging 
corporations  both  are  domestic  corporations  or  one  of  the  merging 
corporations  be  a domestic  corporation  and  the  other  a foreign 
corporation. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 

GWC : ir 
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ELjSCTIONS  ) Same  persons  may  serve  as  judges  of  special  referendum 
) election  and  school  election  and  same  persons  may  serve 
) as  clerks  of  special  referendum  election  and  school 
SCHOOLS  ) election. 


January  30 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention:  J.  Paul  Markway,  Chief  Clerk 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 

"We  have  been  receiving  Inquiries  from 
various  county  clerks  as  to  whether  or 
not  the  same  Judges  and  clerks  may  be 
used  to  conduct  both  their  school  elec- 
tions and  the  special  election  on  April 
4th . H 

We  find  no  prohibition  in  the  constitution  or  statutes  of 
this  state  against  a person  serving  as  a Judge  or  clerk  of  a 
school  election  and  at  the  same  time  serving  as  a Judge  or  clerk 
of  a special  election  at  which  the  voters  are  to  approve  or  reject 
a law  referred  by  a petition  of  the  people.  The  fact  that  there 
is  no  inconsistency  in  serving  as  a judge  or  clerk  for  different 
elections  held  on  the  same  date  is  illustrated  by  the  provisions 
of  Section  104.33,  Laws  of  Missouri,  1943*  page  385*  Such  section, 
which  provides  generally  fof*  school  elections  In  city,  town  or 
consolidated  school  district,  provides  in  part  as  follows: 

" * * **  Provided,  that  in  all  cities  and 
toms  having  a population  exceeding  two 
thousand  and  not  exceeding  one  hundred 
thousand  inhabitants,  in  counties  con- 
taining not  less  than  two  hundred  thousand 
nor  more  than  four  hundred  thousand  in- 
habitants according  to  the  last  national 
census,  said  elections  may  at  the  option 
of  the  board  be  held  at  the  same  time 
and  places  as  the  election  for  municipal 
officers  and  in  all  cities  and  towns 
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having  a population  exceeding  two  thousand 
and  not  exceeding  one  hundred  thousand 
Inhabitants  In  other  counties,  said  elec- 
tions shall  be  held  at  the  same  time  and 
places  as  the  election  for  municipal  offi- 
cers, and  the  Judges  and  clerks  of  such 
municipal  election  shall  act  as  judges  and 
clerks  of  said  school  election,  but  the 
ballots  for  said  school  election  shall  be 
upon  separate  pieces  of  paper  and  deposited 
in  a separate  ballot  box  kept  for  that 
purpose.  Should  such  sohool  district 
embrace  territory  not  Included  in  the 
limits  of  suoh  city  or  town,  the  qualified 
voters  thereof  may  vote  at  such  voting 
precinct  as  they  would  be  attached  to, 
provided  the  ward  lines  thereof  were  ex- 
tended and  produced  tnrough  such  adjoining 
territory:  Provided,  that  in  any  year 
in  which  a county  superintendent  of  public 
schools  is  to  be  elected  that  the  qualified 
voter b of  such  town,  city  or  consolidated 
district  where  registration  of  voters  is 
required,  must  vote  in  the  ward  or  precinct 
of  which  they  are  residents,  if  the  place 
of  voting  has  been  so  designated  by  the 
board  of  education.  Provided,  that  if  there 
shall  be  any  other  incorporated  city  or 
town  included  in  such  school  district, 
there  shall  be  at  least  one  polling  place 
within  such  other  incorporated  city  or 
town  and  said  sohool  election  shall  be 
conducted  within  the  limits  of  such  other 
incorporated  city  or  town  in  the  same 
manner  as  hereinbefore  provided  for  cities 
or  towns  having  a population  exceeding 
2,j00  and  not  exceeding  100,000  inhabitants, 
e * »w 

Therefore,  it  is  our  view  that  where  under  the  designation 
of  the  polling  places  for  the  sohool  election  and  for  the  special 
referendum  election,  it  is  physically  possible  for  the  same  person 
to  act  as  Judge  or  clerk  of  both  elections,  it  is  proper  to  do  so* 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  there  is  no  con- 
stitutional or  statutory  provision  which  prohibits  a person  from 
serving  as  judge  or  clerk  in  a school  election  and  a special 
referendum  election,  when  both  elections  are  held  on  the  same 
day.  • 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

APPROVED : Assistant  Attorney  General 


Attorney  Genera 
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for  publication  of  notice  of  referendum 


) election  from  facts  available  to  him* 


February  23,  19^0 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 


FILED 


Attention:  J.  Paul  Markway,  Chief  Clerk 


Dear  Sir: 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 


"According  to  a recent  opinion  from  your 
office,  the  publications  covering  the 
coming  Referendum  election  on  H.  C*  S. 
for  House  Bill  No*  l8£  passed  by  the  65th 
General  Assembly  shall  be  handled  in  the 
same  manner  as  publications  covering 
elections  on  constitutional  amendments. 


"Section  2,  Article  XII  of  the  state  con- 
stitution says,  '.....If  pooslble,  eaoh 
proposed  amendment  shall  be  published. *. , 
in  two  newspapers  of  different  political 
faith  in  each  county. •••' 

"The  question  has  arisen  as  to  whether  the 
politics  of  a paper  is  determined  by  its 
listing  with  the  Missouri  Press  Associa- 
tion and  the  Publications  Department  in 
this  office  or  whether  it  can  be  determined 
by  the  known  politics  of  the  owner  and  his 
policies  carried  out  in  his  paper." 

The  opinion  referred  to  in  your  letter  is  one  dated  December 
27,  I9J4.9,  and  addressed  to  you,  in  which  we  concluded,  "It  is  the 
ooinion  of  this  department  that  a law  which  is  made  the  subjeot 
of  a referendum  election  must  be  published  in  the  same  manner  as 
proposed  constitutional  amendments  are  published)  that  such  publica- 
tion is  governed  by  the  provisions  of  Section  2,  Article  12  of  the 
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Constitution  of  Missouri,  1945#  that  the  newspaper,  or  news- 
papers, in  which  such  publication  is  to  be  made  are  to  be  designa- 
ted by  the  Secretary  of  State." 

No  legislation  has  been  enaoted  to  implement  the  provision 
of  Section  2 of  Article  11,  Constitution  of  Missouri,  1945*  quoted 
in  your  letter,  and  requiring  publication,  if  possible,  in  two 
newspapers  of  different  political  faith  in  each  county.  The 
question  of  whether  or  not  a newspaper  is  of  a particular  political 
faith  beoomes,  therefore,  a question  of  fact  to  be  determined  by 
the  Secretary  of  State  from  the  information  available  to  him. 

i 

The  primary  objective  is  to  obtain  publication  as  was  stated 
in  the  case  of  People  ex  rel.  Bonheur  v.  Christ,  208  N.Y.  6,  101 
N.E.  846,  1.  o.  849#  "'.The  duty  to  publish  is  primary.  The  direc- 
tion to  do  it  in  a particular  way  is  secondary.  When  it  is  im- 
possible to  comply  with  both,  the  latter  must  give  way  to  the 
former." 

That  the  determination  of  the  political  faith  of  a newspaper 
is  a matter  of  faot  has  been  established  by  courts  in  other  states 
under  provision  similar  to  that  here  involved.  In  the  case  of 
People  ex  rel.  Quinn  v.  Voorhles,  187  N.Y.  327#  80  N.E.  196,  1.  c. 
197#  the  court  stated! 

"Of  course,  if  the  controversy  should 
arise  over  the  faot  whether  defendants 
did  satisfy  this  test  and  designate  papers 
advocating  the  principles  of  a certain 
party,  it  might  be  pertinent,  as  bearing 
upon  and  tending  to  the  solution  of  the 
Inquiry,  to  ascertain  whether  those  papers 
did  or  did  not  support  certain  candidates 
and  platforms.  But , that  would  be  a matter 
of  proof  under  the  provisions  of  "The 
guatute 

(Underscoring  ours.) 

In  the  case  of  People  v.  Gorman,  155  N.Y.S.  727#  the  court 
stated  at  1.  c.  733t 

" * ■»  * we  are  not  prepared  to  hold  that  it 
was  not  competent  for  the  respondents  acting 
in  good  faith,  to  appoint  a newspaper  to 
publish  the  laws  in  behalf  of  the  rtepubllcan 
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party  which  had  not  always  been  a party 
organ,  in  the  place  of  one  which  had  always 
fulfilled  this  role,  but  whioh,  upon  a 
particular  occasion,  and  in  the  year  then 
Just  comin^;  to  a close,  had  ooncededly 
varied  its  policy  and  had  refrained  from 
the  support  of  some  of  the  party  candidates. 

If,  as  is  claimed  by  the  respondents,  they 
reached  the  conclusion  in  good  faith  that 
the  Elmira  Star-Gazette  more  nearly  repre- 
sented and  advocated  the  principles  of  the 
Republican  party  than  the  Elmira  Advertiser 
(and  no  question  is  raised  upon  any  other 
of  the  requirements),  we  see  no  reason  why 
they  might  not  properly  designate  the  Star- 
Gazette ; * « *" 

In  the  case  of  Ohio  State  Journal  Co.  v.  Erown,  19  Ohio  Circuit 
Court  325*  the  court  considered  the  question  of  whether  or  not  a 
newspaper,  which  held  Itself  out  to  the  public  as  an  independent 
newspaper  was  a "newspaper  of  a political  party,"  within  the  meaning 
of  a statute  pertaining  to  publication.  In  its  opinion  the  court 
stated  at  1.  c.  326: 

"A  newspaper  to  be  of  a political  party, 
within  the  meaning  of  the  statute,  oust 
profess  to  be  so  or  be  so  known.  It  is 
not  sufficient  that  it  has,  while  profes- 
sing to  be  an  independent  newspaper,  sup- 
ported a political  party. 

"A  newspaper  professln0  to  be  of  a political 
party,  or  one  so  known,  may  be  independent 
in  the  sense  that  it  does  not  advocate  all 
of  the  measures  of  its  party,  and  yet  be  of 
the  party,  for  its  conduct  may  be  owing  to 
its  Judgjnent,  or  the  want  of  it,  and  not  to 
its  want  of  faith;  and  an  indspendent  news- 
paper may  advocate  all  of  the  measures  of  a 
party  and  support  all  of  its  candidates, 
and  yet  be  not  of  the  party,  for  its  support 
of  the  party  is  to  be  attributed  to  its 
discretion,  and  not  to  its  allegiance. 

"The  evidence  shows  that  the  Columbus  Dis- 
patch holds  itself  out  to  the  public  as 
'an  independent  newspaper,'  and  its  pro- 
prietor testifies  that  it  is  not  a Democratic 
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not  a Republican,  nor  a Prohibition,  nor 
a Populiat  newspaper;  that  he  is  a Republican, 
and  that  his  newspaper  has  generally  sup- 
ported that  party,  but  that  it  is  independent 
in  all  things  and  at  all  times  free  to  choose 
which  side  it  will  take* 

"Such  a newspaper  is  not  of  a political  party 
within  the  meaning  of  the  statute,  and  in 
view  of  its  disclaimer,  the  court  ought  not 
to  be  asked  to  hold  otherwise ." 

We  are  of  the  opinion  that  although  the  listing  of  the 
politics  of  a newspaper  with  the  Missouri  Press  Association  and 
the  Publications  Division  of  the  Office  of  the  Secretary  of  3tate 
would  be  evidence  tending  to  show  the  political  party  with  whioh 
such  newspaper  is  affiliated,  such  evidence  is  not  the  only 
evidence  which  might  be  considered  by  the  Secretary  of  State, 
and  he  may  also  consider  the  question  of  whether  or  not 
the  newspaper  has  supported  the  policies  and  candidates  of  the 
party  which  it  purports  to  represent.  Of  oourse,  in  the  absence 
of  any  information  in  such  regard,  we  feel  that  the  designation 
by  the  publisher,  on  file  in  the  Publications  Division  of  your 
of floe,  may  be  relied  upon  by  you  in  making  your  selections. 

The  known  politics  of  the  owner  would  not  have  any  bearing 
on  the  matter  unless  the  newspaper  also  supported  and  carried  out 
such  politics.  In  the  case  of  People  v*  Gorman,  155  N.Y.S.  7 22, 
1.  c.  7 2kt  the  court  stated t 

nIt  appears  that  the  principal  owner  of  the 
petitioner  is  Mr.  Milo  Shanks,  of  Elmira, 

N.Y.,  and  that  he  owns  the  controlling 
interest  in  said  paper  and  is  its  publisher* 

The  affidavits,  presented  in  opposition 
to  the  petitioner's  motion,  contain  state- 
ments claimed  to  hare  been  made  by  the 
publisher  to  the  effect  that  he  had  Joined 
another  party  and  did  not  intend  to  support 
the  candidates  of  the  Republican  party,  and 
that  the  other  party,  to  whom  he  was  about 
to  give  allegiance,  was  going  to  sweep 
the  state;  that  other  party  was  one  founded 
by  ex-Govemor  Sulzer,  known  as  the 
•Guardians  of  Liberty.' 

"In  answering  this  allegation,  Mr.  Shanks 
denies  that  he  made  this  statement,  and 
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swears  that  he  Is  a republican.  This 
portion  of  the  matter  furnished  on  the 
contested  questions  at  Issue  Is  referred 
to  here  solely  for  the  purpose  of  saying 
that  It  is  not  pertinent  to  the  issue  and 
can  have  no  bearing  upon  the  questions 
considered.  It  leads  to  the  further 
observation  that  a man  has  a right  to 
belong  to  any  party  that  represents  his 
Ideaa  and  way  of  thinking,  and  he  may 
conduct  and  publish  a Republican  news- 
paper, providing  he  supports  the  polloies 
and  candidates  of  that  party." 

Under  the  holding  of  the  Ohio  case,  quoted  above,  a newspaper 
which  has  designated  itself  aa  "Independent"  la  not  a newspaper  of 
any  political  faith,  regardless  of  the  faot  that  It  might  have 
supported  candidates  of  a particular  party.  Therefore,  such  news- 
paper would  be  ineligible  for  designation,  except  in  the  absence 
of  newspapers  representing  two  political  faiths. 

CONCLUSION 

• 

Therefore,  it  is  the  opinion  of  this  department  that  the 
Secretary  of  State,  In  determining  the  political  faith  of  a newspaper 
for  publication  of  notice  of  the  referendum  election  on  House  Com- 
mittee Substitute  for  House  Dill  No.  165  of  the  Sixty-fifth  General 
Assembly,  must  ascertain  the  political  faith  of  a newspaper  selected 
by  him  from  the  facts  available  to  him.  The  listing  of  its 
politics  by  a newspaper  with  the  Missouri  Press  Association  and  the 
Publications  Division  of  the  Office  of  Secretary  of  State  may  be 
relied  upon  by  the  Secretary  of  State  in  determining  the  political 
faith  of  such  newspaper,  but  it  is  not  conclusive  and  the  Secretary 
of  State  may  consider  whether  or  not  the  newspaper  has  in  fact 
supported  the  candidates  and  policies  of  the  party  which  it  pur- 
ports to  represent.  A newspaper  which  has  designated  itself  as  an 
independent  newspaper  is  not  a newspaper  of  any  political  faith, 
and,  therefore,  is  not  entitled  to  be  designated  except  in  the 
absence  of  newspapers  representing  two  political  faiths. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 


APPROVED* 


Attorney  Genei 
RRW/feh 
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NEWSPAPERS : 


Selection  of  newspapers  in  City  of  St. 
Louis  for  referendum  publication. 


March  1,  1950 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"Some  question  has  arisen  as  to  the  qualifi- 
cations of  the  ST.  LOUIS  ARGUS  and  the  ST. 

LOUIS  LABOR  TRIBUNE  in  the  matter  of  publi- 
cation of  notice  of  House  Committee  Substi- 
tute for  House  Bill  No.  185  passed  by  the 
65th  General  Assembly. 

"It  appears  from  Section  14970  Missouri  Ses- 
sion Acts  1941,  p.  519  et  seq.  and  Section 
14971  Missouri  Session  Acts  1945,  p.  1318, 
that  the  only  newspapers  in  the  City  of  St. 

Louis  which  are  qualified  to  publish  legal 
notices  are  those  which  have  complied  with 
the  provisions  of  the  said  sections  at  a 
meeting  of  the  Board  of  Judges  of  the  St. 

Louis  Circuit  Court. 

"We  are  informed  that  the  only  newspapers 
which  qualified  at  the  last  meeting  were  the 
ST.  LOUIS  POST  DISPATCH,  the  ST.  LOUIS  GLOBE 
DEMOCRAT,  the  ST.  LOUIS  STAR-TIMES,  and  the 
ST.  LOUIS  DAILY  RECORD. 

"From  the  foregoing  information  the  follow- 
ing questions  have  arisen  and  we  respect- 
fully request  your  opinion  as  the  Attorney 
General  of  Missouri. 

" (1)  Assuming  the  foregoing  statement  is 
true  and  correct,  can  the  Secretary  of  State 
of  Missouri  now  withdraw  from  the  ST.  LOUIS 
ARGUS  and  the  ST.  LOUIS  LABOR  TRIBUNE  his 
commitments  as  to  the  legal  printing  to  be 
done  concerning  the  beforementioned  referendum? 
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" (2)  In  view  of  the  fact  that  the  above  men- 
tioned St.  Louis  newspapers,  viz.  the  ST. 

LOUIS  POST  DISPATCH,  the  ST.  LOUIS  GLOBE 
DEMOCRAT,  the  ST.  LOUIS  STAR-TIMES,  and  the 
ST.  LOUIS  DAILY  RECORD,  have  qualified  at 
rates  higher  than  the  statewide  rate,  would 
it  be  permissible  for  the  Secretary  of  State 
to  enter  into  contract  for  the  higher  rates? 

" (3)  In  the  event  that  we  cannot  pay  the 
higher  rates  required  by  those  papers  so  qua- 
lified, what  procedure  will  be  necessary  to 
follow  in  order  to  complete  the  required  le- 
gal publication  of  the  beforementioned  refer- 
endum? 

" (4)  Without  assuming  the  truth  or  accuracy 
of  the  foregoing  statements,  we  respectfully 
request  your  opinion  as  to  which  publications 
in  St.  Louis  City  are  qualified  to  accept  le- 
gal printing  contracts  concerning  the  before- 
mentioned  referendum. " 

Section  14966,  R.  S.  Missouri,  1939,  as  amended  by  Senate 
Bill  No.  123,  Sixty-fifth  General  Assembly,  provides  as  follows 

"When  any  law,  proclamation,  advertisement, 
nominations  to  office,  proposed  constitutional 
amendments  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice  shall  be  pub- 
lished in  any  newspaper  for  the  state,  or  for 
any  public  officer  on  account  of  or  in  the  name 
of  the  state,  or  for  any  county,  or  for  any 
public  officer  on  account  of,  or  in  the  name 
of  any  county,  there  shall  not  be  charged  by 
or  allowed  to  any  such  newspaper  for  such  pub- 
lications a higher  rate  than  ten  cents  per 
line  for  each  insertion,  the  lines  to  be  two 
inches  long  and  to  be  set  in  type  occupying 
twelve  lines  to  the  column  inch,  fractional 
lines  to  be  charged  and  paid  for  as  one  line: 
Provided,  however,  that  where  any  law  autho- 
rizing and  requiring  the  publication  of  any 
such  law,  proclamation,  advertisement,  nomina- 
tions to  office,  proposed  constitutional  amend- 
ments or  other  questions  to  be  submitted  to 
the  people,  order  or  notice,  shall  require  the 
use  of  a type  having  a body  larger  than  six 
point,  or  more  than  one  size  of  type,  or  the 
use  of  any  emblem,  or  the  spacing  of  lines  so 
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as  to  have  a blank  space  between  the  lines, 
said  printing  shall  be  paid  for  by  the  inch 
of  space  used,  single  column  of  12  ems  pica 
wide,  which  price  per  inch  shall  not  exceed 
the  rate  of  one  dollar  per  inch,  single  col- 
umn of  12  ems  pice  wide,  for  each  insertion. 

When  any  law  proclamation,  advertisement,  nom- 
inations to  office,  proposed  constitutional 
amendments , or  other  questions  to  be  submitted 
to  the  people,  order  or  notice,  shall  be  re- 
quired  by  law  to  be  published  in  any  newspaper, 
the  rates  herein  specified  shall  prevail,  and 
all  laws  or  parts  of  laws  in  conflict  here- 
with,  except  sections  14970  and  14972,  Re- 
vised Statutes  1939,  and  Section  14971,  laws 
of  1945,  pages  1318  and  1319,  approved  July  3, 

1946,  are  hereby  repealed." 

(Underscoring  ours.) 

Section  14968,  R.  S.  Missouri,  1939,  as  amended  Laws  of  1943, 
page  859,  provides: 

"All  public  advertisements  and  orders  of  pub- 
lication required  by  law  to  be  made  and  all 
legal  publications  affecting  the  title  to 
real  estate,  shall  be  published  in  some  daily, 
tri-weekly,  semi-weekly  or  weekly  newspaper 
of  general  circulation  in  the  county  where 
located  and  which  shall  have  been  admitted 
to  the  post  office  as  second  class  matter  in 
the  city  of  publication;  shall  have  been  pub- 
lished regularly  and  consecutively  for  a per- 
iod of  three  years;  shall  have  a list  of  bona 
fide  subscribers  voluntarily  engaged  as  such, 
who  have  paid  or  agreed  to  pay  a stated  price 
for  a subscription  for  a definite  period  of 
time:  Provided,  that  when  a public  notice, 

required  by  law,  to  be  published  once  a week 
for  a given  number  of  weeks,  shall  be  published 
in  a daily,  tri-weekly,  semi-weekly  or  weekly 
newspaper,  the  notice  shall  appear  once  a week, 
on  the  same  day  of  each  week,  and  further  pro- 
vided that  every  affidavit  to  proof  of  publi- 
cation shall  state  that  the  newspaper  in  which 
such  notice  was  published  has  complied  with 
the  provisions  of  this  section:  Provided  fur- 
ther, that  the  duration  of  consecutive  publi- 
cation herein  provided  for  shall  not  affect 
newspapers  which  have  become  legal  publications 
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prior  to  the  effective  date  of  this  section. 

Provided,  however,  that  when  any  newspaper 
shall  be  forced  to  suspend  publication  in 
any  time  of  war,  due  to  the  owner  or  publisher 
being  inducted  into  the  armed  forces  of  the 
United  States,  the  same  may  be  reinstated  with- 
in one  year  after  actual  hostilities  shall  have 
ceased,  with  all  the  benefits  under  the  pro- 
visions of  this  section,  upon  the  filing  with 
the  Secretary  of  State  of  notice  of  intention 
of  said  owner  or  publisher,  his  widow  or  le- 
gal heirs,  to  republish  said  newspaper,  set- 
ting forth  the  name  of  the  publication,  its 
volume  and  number,  its  frequency  of  publica- 
tion, and  its  readmission  to  the  post  office 
where  it  was  previously  entered  as  second  class 
mail  matter  and  when  it  shall  have  a list  of 
bona  fide  subscribers  voluntarily  engaged  as 
such  who  have  paid  or  agreed  to  pay  a stated 
price  for  subscription  for  a definite  period 
of  time.  All  laws  or  parts  of  laws  in  con- 
flict with  this  section  except  sections  14970, 

14971,  14972,  Laws  of  Missouri,  1941,  and  Sec- 
tions 7771,  7772  and  7773,  Revised  Statutes 
of  Missouri,  1939,  are  hereby  repealed." 

Section  14970,  R.  S.  Missouri,  1939,  provides: 

"In  all  cities  of  this  State  which  now  have, 
or  shall  hereafter  have,  a population  of  one 
hundred  thousand  inhabitants  or  more,  all 
public  notices  and  advertisements,  directed 
by  any  court  or  required  by  law  to  be  pub- 
lished in  a newspaper,  shall  be  published 
in  same  daily  newspaper  of  such  city,  of 
general  circulation  therein,  which  shall 
have  been  established  and  continuously  pub- 
lished as  such  for  a period  of  at  least  three 
consecutive  years  next  prior  to  the  publica- 
tion of  any  such  notice." 

Section  14971,  as  amended  Laws  of  1945,  page  1317,  provides 

"In  all  such  cities  a board  consisting  of  the 
judges  of  the  circuit  court  of  such  city  or 
of  the  judicial  circuit  in  which  said  city  is 
situated,  or  a majority  of  them  shall  on  or 
before  the  first  day  of  January,  1942,  and 
every  two  years  thereafter,  cause  to  be  pub- 
lished in  some  daily  newspaper  of  said  city 
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a notice  for  at  least  twenty  days  announcing 
and  designating  the  time  and  place  when  and 
where  said  board  shall  hold  a hearing  to  de- 
termine what  newspapers  in  such  cities  are 
qualified  to  publish  public  notices  and  ad- 
vertisements under  the  provisions  of  the  pre- 
ceding section;  and  all  newspapers  in  said 
cities  desiring  to  publish  such  public  notices 
and  advertisements  shall,  on  or  prior  to  the 
date  of  each  such  hearing,  file  with  the  board 
a petition  verified  by  the  affidavit  of  one 
of  the  publishers  thereof,  that  such  newspaper 
has  the  qualifications  set  forth  in  the  pre- 
vious section  and  desires  to  be  designated 
as  a qualified  newspaper  under  the  provisions 
of  the  preceding  section,  and  a majority  of 
the  board  at  such  time  and  place  shall  deter- 
mine what  newspapers  so  petitioning  are  qua- 
lified under  the  provisions  of  the  preceding 
section  and  shall  make  a record  thereof  and 
shall  file  a copy  thereof  with  the  clerk  of 
all  courts  of  record  within  such  cities,  and 
thereupon  such  newspapers  shall  be  deemed 
and  considered  by  all  courts  and  officers  of 
this  state  to  be  qualified  under  the  provi- 
sions of  the  preceding  section;  Provided, 
however,  that  there  shall  not  be  charged  by 
or  allowed  to  any  such  newspaper  for  such 
publications  a higher  rate  than  fifteen  cents 
per  line  for  each  insertion,  the  lines  to  be 
two  inches  long  and  to  be  set  in  type  occupy- 
ing twelve  lines  to  the  column  inch,  frac- 
tional lines  to  be  charged  and  paid  for  as 
one  line;  Provided,  however,  that  said  peti- 
tion shall  be  accompanied  by  a good  and  suf- 
ficient bond,  in  a sum  to  be  fixed  by  said 
board,  conditioned  for  the  correct  and  faith- 
ful publication  in  said  newspaper  of  all  said 
public  notices  and  advertisements,  in  manner 
and  form  as  required  by  law  and  at  rates  not 
in  excess  of  the  rate  fixed  herein;  Provided, 
further,  that  the  board  of  judges  of  any  such 
city,  if  the  board  shall  deem  it  in  the  pub- 
lic interest,  shall,  in  the  manner  hereinbefore 
prescribed,  qualify  any  daily  newspaper  of  gen- 
eral circulation  for  the  publication  of  public 
notices  and  advertisements  at  rates  higher 
than  the  maximum  rates  herein  established, 
though  such  newspaper  shall  not  file  bond 
hereunder. " 
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The  City  of  St.  Louis  being  a city  having  a population  of 
more  than  100,000  persons,  we  feel  that  Sections  14970  and  14971 
are  applicable  in  determining  the  newspapers  which  are  eligible 
to  be  designated  for  publication  of  the  referendum  on  House  Com- 
mittee Substitute  for  House  Bill  No.  185  of  the  Sixty-fifth  Gen- 
eral Assembly.  We  call  your  attention  to  the  fact  that  in  Sec- 
tions 14966  and  14968,  quoted  supra,  specific  provision  is  made 
to  avoid  any  repeal  by  implication  of  Sections  14970  and  14971. 

Such  being  the  case,  we  feel  that  the  Legislature  definitely  in- 
tended those  sections  to  be  applicable  in  publication  of  all  mat- 
ters referred  to  in  Section  14966  in  the  cities  having  a popula- 
tion of  more  than  100,000  persons. 

In  view  of  the  foregoing  we  feel  that  the  Secretary  of  State 
must  select  from  the  newspapers  which  have  complied  with  the  pro- 
visions of  Section  14971,  as  amended.  He  would  have  no  authority 
to  contract  for  the  publication  in  the  City  of  St.  Louis  in  a news- 
paper which  had  not  so  qualified. 

" * * * Before  a state  officer  can  enter  into  a valid  con- 
tract he  must  be  given  that  power  either  by  the  Constitution  or  by 
the  statutes.  All  persons  dealing  with  such  officers  are  charged 
with  knowledge  of  the  extent  of  their  authority  and  are  bound,  at 
their  peril,  to  ascertain  whether  the  contemplated  contract  is 
within  the  power  conferred.  Such  power  must  be  exercised  in  manner 
and  form  as  directed  by  the  Legislature.  * * *"  (Aetna  Insurance 
Company  v.  O'Malley,  343  Mo.  1232,  124  S.W.  (2d)  1164,  l.c.  1166) 

If  the  newspapers  which  the  Secretary  of  State  had  designated 
for  the  publication  in  St.  Louis  were  not  qualified  under  Section 
14971,  the  Secretary  of  State  would  have  no  authority  to  enter  into 
a contract  with  such  newspapers , which  would  be  binding  upon  the 
State  of  Missouri.  Therefore,  insofar  as  the  liability  of  the  State 
of  Missouri  is  concerned,  the  Secretary  of  State  must  withdraw  any 
commitment  which  he  has  made  to  a newspaper  which  is  not  qualified. 

As  for  your  second  question,  Section  14971  specifically  au- 
thorizes the  judges  of  the  circuit  court  to  fix  a rate  higher  than 
that  prescribed  by  the  statute.  Any  such  rate  fixed  by  the  circuit 
court  would  be  such  a rate  as  the  Secretary  of  State  or  any  other 
public  official  is  authorized  to  pay  in  order  to  obtain  the  re- 
quired publication.  Inasmuch  as  Section  14971  controls  in  the 
City  of  St.  Louis,  the  rates  prescribed  by  Section  14966  have  no 
bearing.  Of  course,  the  Secretary  of  State  would  have  no  author- 
ity to  publish  at  rates  higher  than  those  which  had  been  approved 
by  the  circuit  judges. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
Secretary  of  State,  in  designating  newspapers  for  publication 
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concerning  the  referendum  on  House  Committee  Substitute  for  House 
Bill  No.  185,  must  in  the  City  of  St.  Louis  make  his  selection  in 
accordaince  with  Section  14971,  R.  S.  Missouri,  1939,  amended  Laws 
of  Missouri,  1945,  page  1317.  The  Secretary  of  State  has  no  au- 
thority to  enter  into  a contract  binding  on  the  State  of  Missouri 
with  any  newspaper  which  has  not  qualified  under  said  section.  The 
Secretary  of  State  is  authorized  in  the  City  of  St.  Louis  to  pay 
the  rate  prescribed  by  the  circuit  judges  in  qualified  newspapers 
under  Section  14971. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS : 
POLITICAL  PARTY: 


Prohibition  Party  candidates  entitled  to 
be  certified  to  county  clerks. 


J 


\ 


April  27,  1950 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Since  Section  11528,  Missouri  R.S.  1939  has 
been  repealed  and  according  to  Section  11561 
R.  S.  Mo.  1939,  it  appears  evident  that  candi- 
dates for  nomination  on  any  political  party 
ticket  which  was  on  the  ballot  at  the  last 
election  may  secure  a place  on  the  ballot  this 
coming  election  merely  by  filing  their  declara- 
tion of  candidacy  along  with  the  necessary  re- 
ceipt from  the  treasurer  of  their  party. 

"The  Prohibition  Party  last  filed  a ticket  in 
1946.  A declaration  of  candidacy  on  the  Pro- 
hibition ticket  has  recently  been  filed  in  this 
office . 

"We  respectfully  request  your  opinion  as  to 
whether  or  not  the  candidacy  of  this  person 
should  be  certified  to  the  several  County 
Clerks . " 

Section  11561,  Revised  Statutes  of  Missouri,  1939,  provides 
as  follows: 

"Whenever  any  person  shall  have  filed  as  a 
candidate  for  nomination  upon  a party  ticket 
which,  at  the  last  preceding  election  for 
Governor,  shall  have  cast  less  than  5 per 
cent  of  the  total  vote  cast  for  Governor  in 
such  election,  and  when  not  more  than  one 
person  shall  have  filed  as  a candidate  for 
any  office  on  such  party  ticket,  no  ballot 
shall  be  printed  for  the  primary  election  as 
herein  provided  unless  upon  petition  of  at 
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least  10  per  cent  of  the  voters  voting  in  the 
county  at  said  preceding  election  for  Governor. 

When  no  ballots  are  printed  as  hereinbefore 
provided,  the  candidates  filing  declarations 
and  who  are  unopposed  shall  be  certified,  as 
by  this  chapter  provided,  as  the  nominees  of 
such  party  casting  less  than  5 per  cent  of  the 
vote  of  the  state." 

We  believe  it  to  be  obvious  that  Section  11561,  quoted  supra, 
means  that  when  persons  file  as  candidates  of  a political  party, 
that  where  not  more  than  one  person  shall  have  filed  as  a candidate 
for  any  office  on  such  party  ticket,  that  no  ballot  need  be  printed 
except  upon  petition  as  specified  in  said  section,  whether  such  party 
had  candidates  at  the  preceding  election  for  Governor  or  not. 

Obviously  if  the  party  filed  no  state  ticket  at  the  preceding 
election  for  Governor,  such  party  would  have  cast  less  than  five 
per  cent  of  the  total  vote  cast  for  Governor. 

The  Prohibition  Party  has  long  been  recognized  in  this  state 
as  a political  party  which  has  definite  political  principles  and  a 
creed  different  from  and  opposed  to  that  of  other  political  parties. 
Therefore,  we  believe  it  would  be  clear  that  the  persons  that  file 
proper  declarations  of  candidacy  on  the  Prohibition  ticket  are  to 
be  certified  by  you  to  the  county  clerks  and  boards  of  election  com- 
missioners, as  are  the  persons  who  file  declarations  of  candidacy 
on  other  political  tickets. 

If  not  more  than  one  person  files  as  a candidate  for  any  of- 
fice on  the  Prohibition  Party  ticket,  and  no  petition  as  provided 
for  in  Section  11561  is  filed,  the  provisions  of  Section  11561  will 
be  applicable  to  such  Prohibition  Party  candidates. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  names  of  per- 
sons who  have  filed  proper  declarations  of  candidacy  on  the  Pro- 
hibition Party  ticket  should  be  certified  to  the  several  county 
clerks  and  boards  of  election  commissioners,  as  are  the  names  of 
those  persons  who  filed  declarations  of  candidacy  on  the  other 
political  party  tickets. 


Respectfully  submitted, 


APPROVED:  C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS : 
POLITICAL  PARTY: 


Declaration  of  candidates  of  Christian 
Nationalist"  Party  insuf f icient  because  no 
evidence  that  such  a party  exists. 


April  27, 


Honorable  alter  H,  Toberman 

Secretary  of  State 

Joff orson  City,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  re- 
questing an  official  opinion  of  this  department  and  reading 
as  follows: 


"Herein  enclosed  you  will  find  sworn 
statement  and  declarations  which  were 
presented  yesterday,  April  20,  195>0, 
to  this  Department  by  a group  of  persons 
representing  themselves  to  be  a committee 
of  an  organization  to  which  they  referred 
as  tho  Christian  Nationalist  Party, 

Tills  group  wishes  recognition  as  a politi- 
cal party  under  the  name  "Christian  Na- 
tionalist" and  we  would  appreciate  your 
furnishing  this  Department  v/ith  an  official 
opinion  a 3 to  the  sufficiency  of  these 
qualifying  papers  to  justify  this  Depart- 
ment placing  this  name  on  the  ballot  and 
accepting  the  declarations  of  the  candi- 
dates for  the  coming  Primary  Election," 


With  your  lot tor  you  enclosed  the  regular  declaration 
of  candidacy  for  nomination  to  public  office  prescribed  by 
Section  llf?30,  Laws  of  Missouri  19^-1 1 hxtra  Session,  page  2l\.t 
and  receipts  for  filing  fee  p urportodly  signed  by  Opal 
Tanner  as  treasurer  of  the  State  Central  Committee  of  the 
Christian  Nationalist  Party, 

In  the  case  of  State  ex  rel , v,  Kortjohn,  2l|6  Mo.  3I4., 
the  Supreme  Court  said  with  regard  to  the  establishment  of 
a new  political  party  the  following,  l.c,  1^.2: 

"There  is  nothing  to  be  found  In  the 
statute  laws  of  Missouri  preventing  the 
organization  of  a now  political  party 
at  any  time  the  electors  of  the  State 
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see  fit  to  so  organize  and  declare 
principles.  It  may  be  true  that  we  have 
made  no  express  provision  for  an  emer- 
gency of  tliis  kind,  but  it  is  equally 
true  that  from  a legislative  standpoint 
we  have  not  placed  a ban  upon  the 
organization  of  a new  party,  rind  person- 
ally I do  not  think  wo  00  aid  place  such 
a ban  v/ithout  troading  dangerously  near 
tlie  constitutional  inhibitions,  he 
may  regulate  political  parties  after 
their  organization  in  the  exorcise  of 
the  police  power  of  the  State,  but  that 
and  no  other  power  can  suppress  the 
alignment  of  our  citizens  with  either 
old  or  now  parties. 

• 

"For  such  new  organization  there  must  be 
a starting  point,  and  because  the  law 
makes  no  express  provision  far  the  start- 
ing point,  it  does  not  follow  that  the 
citizens  believing  in  given  principles 
cannot  meet  and  organize  in  the  old  and 
accustomed  ways,  but  when  organized 
they  must  follow  the  regulations  as  pre- 
scribed by  law." 

In  the  case  of  State  ex  rol.  v.  Seibel,  295  Mo.  606, 
the  Supremo  Court  had  before  it  the  question  of  whether  or 
not  nominations  certified  by  what  purported  to  be  the  "Clean 
Elections"  Party  were  valid.  The  Supreme  Court  said,  l.c. 
626* 


"Under  the  terms  of  the  statute  referred 
to,  after  the  filing  of  objections  in 
conformity  with  tho  statute,  the  certi- 
ficate did  not  import  a presumption  of 
verity  and  was  rot  prima-facie  evidence 
of  the  truth  cf  its  recitals.  The  burden 
was  on  the  relators  to  prove  that  the  Clean 
Elections  Party  was  a political  partyT" 
Hint  the  committee  was  duly  constituted 
and  that  it  made  the  nominations,  and 
other  facts  set  forth  In  the  certificate. 
This  was  not  done. 


"It  appears  from  the  briefs  of  counsel 
and  the  oral  arguments  at  the  hearing  of 
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# 


this  cause  that  the  candidates  named  by 
the  committee  were  selected,  in  part  at 
loast,  from  the  nominees  of  the  two 
dominant  political  parties  nominated  at 
the  August  primary  election  in  St.  Louis 
County.  There  is  no  suggestion  that 
the  Clean  Elections  Party  had  adopted 
a platform  of  principles  or  proclaimed 
a creed  in  opposition  to  the  tenets  of 
any  of  the  recognized  political  parties 
\ that  had  nominated  their  respective 
candidates."  (Emphasis  ours) 

"Note  90  in  Cyc.  326,  reads:  *A  poli- 

tical party  authorized  to  certify  nomi- 
nations is  a body  of  electors  having 
distinctive  aims  and  purposes,  and  united 
in  opposition  to  other  bodies  of  electors 
in  the  community  within  which  it  exists. 
(In  re  McKinley  Citizens  Party,  6 Pa. 

Dist.  109.)  An  organization  may  have 
polled  the  prescribed  number  of  votes  cast 
at  a preceding  election  to  constitute  the 
aggregation  of  voters  a political  party, 
but  if  it  has  adopted  no  platform  and 
proclaimed  no  political  creed  in  oppo- 
sition to  the  well  defined  principles 
of  any  established  political  party,  in- 
viting the  support  of  the  community  at 
large,  and  not  a mere  soction  or  frag- 
ment of  it,  it  cannot  be  deemed  a poli- 
tical party,  authorized  to  nominate 
candidates  in  the  usual  way,  within  the 
legislative  intent*  (In  re  Jefferies, 

9 Pa.  Dist.  663,  2if  Pa.  Co.  Ct.  £29.) » 

"Note  92,  page  327,  roads:  *The  nomin- 
ation  of  a county  ticket  and  presidential 
electors  by  a so-called  citizens*  silver 
party  convention  is  a nullity,  where  the 
contention  was  participated  in  by  twenty- 
one  electors  of  the  county,  who  appear- 
ed in  response  to  a personal  invitation 
and  after  acting  as  a county  convention 
then  proceeded  to  hold  a state  conven- 
tion, it  appearing  that  no  call  for  a 
state  convention  was  ever  given,  or  dele- 
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gates  olectod  to  either  conyontion,  or 
notice  published  throughout  the  state  or 
oounty  of  the  gathoring  of  the  new  party, 

(St  te  v.  Johnson,  13  Mont,  3>!{-8,  1^6  Pac. 

5>33,  3^  R.L.A.  313,  approving  State  v, 

Rotwitt,  18  Mont,  502,  Ij.6  Pac,  370.)" 

* » * « e * «• 

"it  is  obvious  that  the  Cloon  Elections 
Party  is  not  a political  party  as  averred 
in  the  petition  and  the  nominations  under 
consideration  were  Independent  and  non- 
political," 

It  appears,  therefore,  that  before  a political  party  can 
exist  that  a declaration  of  principles  must  be  made  so  that 
such  party  will  be  in  recognized  opposition  to  other  poli- 
tical parties, 

Enclosed  with  your  letter  Is  the  following  communication 1 


"CHRISTIAN  NATIONALIST  PARTY 
0?  MISSOURI 

April  19,  1950 


"Secretary  of  State 
Jefferson  City,  Missouri 

Sir* 

At  the  Mi 3 soi  ri  State  Convention  of  the 
Christian  Nationalist  Party  of  Missouri, 
held  April  19,  1950,  in  8t«  Louis, 
Missouri,  the  following  persons  wore 
elected  to  serve  as  the  State  Committee 
of  the  Christian  Nationalist  Party  until 
such  time  as  a state  committee  is  elected 
under  the  provision  of  the  election  laws 
of  the  state. 

Attached  hereto  are  Declarations  of  nom- 
inations for  s portion  of  the  candidates 
approved  by  the  Convention, 

Our  Convention  was  cor-posed  of  100  dele- 
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gates  representing  all  sections  of  the 
State  of  Missouri. 

State  Committee*  Chairman  - Don  Lohbock, 

St.  Lo  is s Vice-Chairman  - John  Hamilton, 

St.  Louis;  Secretary-Treasurer  - Opal 
Tanner,  St.  Louis;  V.'illisn  Wolfe,  Mineral 
Point;  Otto  Ankersheil,  Mors  ton;  Edward 
Abshlor,  St.  Louis;  Joel  Sugg,  St.  Louis; 

George  Marquardt,  Porguson;  Charles 
Hasty,  California;  Jesse  Cruse,  Scholl 
City;  A1  Hoonaon,  Florissant;  Dewoy  Taft, 

Joff orson  City. 

Y/o  respectfully  petition  that  we  be  granted 
recognition  as  a bona  fide  political 
party  and  grantod  a place  on  the  ballot 
in  the  August,  19^0,  Primary  Election,  to 
be  held  in  the  State  of  Missouri. 

a/  Don  Lohbock s/  Albert  Moorman 

s/  Jool  Danis  Sugg  3/  John  . Hamilton 

3/  I).  ’ . Taft w/ 

Subscribod  and  sworn  to  before  me  this  19th 
day  of  April,  19f?0. 

s/  Virginia  Morris 

HoSaj^TutlTc; 

My  comiss  ion  expires  April  7.  19f3l  ." 

It  is  to  be  noted  that  the  persons  signing  tills  comuni- 
cation  do  not  state  anything  furttior  than  that  a Missouri 
State  Convention  of  the  Christian  nationalist  Party  of  Missouri 
was  hold  in  3t.  Louis,  composed  of  one  hundred  delegates 
representing  all  sections  of  the  State  of  Missouri,  and  that 
cortain  persons  were  elected  to  serve  as  the  State  Committee 
of  such  party. 

Such  core  unication  offers  no  proof  that  a political  party 
known  as  the  Christian  Nationalist  Party  actually  exists, 
holding  certain  definite  principlos  or  a creed  in  opposition 
to  the  principlos  or  croed  of  other  political  parties.  Until 
evidence  is  furnished  you  that  there  actually  has  been  organ- 
ised in  this  state  a political  party  known  as  the  "Christian 
Nationalist"  Party,  no  effect  should  be  given  to  the  filing 
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of  these  declarations  in  your  office,  since  Section  115£0, 
Laws  of  Missouri  I9I4J4-  Lxtra  Session,  page  2 1^,  provides  for 
tho  filing  of  tho  declaration  as  a candidate  only  as  a 
candidate  of  some  political  party  or  as  a candidate  on  an 
independent  or  nonpartisan  ticket,  and  these  declarations 
purport  to  bo  as  candidates  of  a political  party* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  no  action 
should  be  taken  by  you  with  regard  to  certifying  to  the 
county  clorks  and  election  boards  the  names  of  those  persons 
filing  declarations  of  candidacy  in  you r office  as  candi- 
dates on  the  Christian  Nationalist  ticket,  unless  proof  la 
given  to  you  that  there  is  in  Missouri  a political  party 
known  as  the  "Christian  Nationalist"  Party,  which  has  prin- 
ciples or  a creed  in  opposition  to  the  principles  or  creed 
of  other  political  parties. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  (Teneral 


Approved! 


CBEJlrt 
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ELECTIONS : Declaration  of  candidates  of  Christian 

POLITICAL  PARTY:  Nationalist  Party  sufficient  because 

evidence  of  existence  of  such  party  is 
sufficient. 


May  19,  1950 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Enclosed  is  a photostatic  copy  of  papers 
filed  on  May  6,  1950  in  this  office  by  rep- 
resentatives of  the  Christian  Nationalist 
Party. 

"We  respectfully  request  your  opinion  as  to 
whether  or  not  these  papers  along  with  those 
previously  filed  in  this  office  - photostatic 
copies  of  which  are  in  your  files  - are  suf- 
ficient evidence  that  there  is  in  Missouri  a 
political  party  known  as  the  Christian  Nation- 
alist Party  and  that  we  should  certify  the 
names  of  the  candidates  who  have  filed  dec- 
larations to  the  county  clerks  to  be  placed 
on  the  ballot  in  November  1950." 

In  an  opinion  rendered  to  you  under  date  of  April  27,  1950, 
the  following  conclusion  was  reached: 

"It  is  the  opinion  of  this  department  that 
no  action  should  be  taken  by  you  with  regard 
to  certifying  to  the  county  clerks  and  elec- 
tion boards  the  names  of  those  persons  filing 
declarations  of  candidacy  in  your  office  as 
candidates  on  the  Christian  Nationalist  ticket, 
unless  proof  is  given  to  you  that  there  is  in 
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Missouri  a political  party  known  as  the  "Chris- 
tian Nationalist"  Party,  which  has  principles 
or  a creed  in  opposition  to  the  principles  or 
creed  of  other  political  parties." 

After  examination  of  the  photostatic  copies  furnished  by  the 
purported  Christian  Nationalist  Party  of  Missouri,  it  is  our  view 
that  the  requirements  made  in  the  conclusion  in  the  opinion  of 
April  27,  1950,  quoted  supra,  have  been  met,  since  the  photostatic 
copies  show  that  there  is  in  Missouri  at  present  a political  party 
known  as  the  "Christian  Nationalist"  Party,  which  party  has  a def- 
inite creed  or  principles  in  opposition  to  the  creed  or  principles 
of  the  other  political  parties  of  this  State. 

It  is,  therefore,  our  view  that  the  persons  who  filed  declara- 
tions of  candidacy  in  your  office  as  candidates  of  the  "Christian 
Nationalist"  Party  prior  to  April  25,  1950,  accompanied  by  receipts 
from  the  treasurer  of  such  party  showing  the  proper  amounts  have 
been  paid  to  such  treasurer,  are  entitled  to  be  certified  out  as 
candidates  of  the  "Christian  Nationalist"  Party  for  the  primary 
election  to  be  held  in  August  of  this  year. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  requirements 
contained  in  the  opinion  to  you  dated  April  27,  1950  have  been 
met  by  a showing  that  there  exists  in  Missouri  a "Christian  Na- 
tionlist"  Party,  which  party  has  principles  or  a creed  in  opposi- 
tion to  the  principles  or  creed  of  the  other  political  parties  in 
this  State. 


Respectfully  submitted, 


C.  B.  Burns,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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INSANE  PERSONS: 

REASONABLE  NOTICE  OP  PROCEEDINGS: 
QUESTION  OF  FACT: 


Reasonableness  of  written  notice 
of  insanity  inquiry  served  upon 
alleged  insane  person  prior  to 
hearing  as  provided  by  Section 
9336  Mo.  R.S.A . 1939,  a 
question  of  fact  to  be  deter- 
mined from  circumstances  of  each 
individual  case. 


Mr.  J.  W.  Thurman 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Thurman: 


June  2, 


1950 


This  is  to  acknowledge  receipt  of  your  recent  request 
for  a legal  opinion  of  this  department,  which  request  reads 
as  follows: 

*Vuite  frequently  matters  arise  in  this 
county  involving  sanity  hearings  which  seem  to 
require  immediate  attention.  It  is  not  un- 
usual for  someone  to  sp  pear  before  the  Cleric 
of  the  Probate  Court  at  a late  hoar  at  ni  ht 
alleging  that  certain  members  of  their  family 
have  become  violent  and  insisting  that  there 
is  immediate  necessity  for  a sanity  hearing 
in  such  cases.  It  has  b^en  the  practice  where 
at  all  possible  tp  handle  those  matters 
promptly  and  in  many  instances  with  very  litt  9 
not  ice  to  the  person  who  is  proposed  to  be  con- 
fined. 

"I  an  not  unmindful  of  the  law  as  it  relates 
• to  notice  to  the  person  charged  in  such  in- 
stances, however  I find  it  rather  difficult 
to  apply  the  law  in  all  cases.  Apparently 
the  courts  hold  that  the  notice  should  be 
reasonable  and  of  course  what  is  reasonable 
notice  is  to  be  determined  from  the  circum- 
stances. I therefore  should  like  to  have  an 
opinion  from  your  office  as  to  what  would  be 
considered  reasonable  notice  in  an  Instance 
involving  a person  who  becomes  violent  rather 
suddenly  or  at  a time  which  would  not  seem  to 
require  the  giving  of  two  or  three  days  notice 
before  the  hearing  is  actually  held. 

"In  the  event  a complaint  should  be  made 
charging  someone  with  being  violently  insane 
and  dangerous  to  himself  and  the  community, 
should  such  person  be  arrested  and  confined  in 
Jail  until  at  loast  two  or  three  days  have 


elapsed  In  order  to  justify  the  question 
of  notice  under  the  statute  or  is  it  your 
opinion  that  the  Probate  Court  would  be 
Justified  in  serving  such  party  with  the 
charge  and  if  other  statutory  processes 
are  followed  aid  the  hearing  held  im- 
mediately would  this  in  your  opinion  suf- 
fice as  reasonable  notice. 

"I  shall  be  very  grateful  to  you  for  your 
written  opinion  in  due  course." 

Section  9335*  Mo.  R.S.A.  1939*  provides  for  the  necessary 
procedure  to  be  followed  for  the  admission  of  the  insane  poor 
to  the  state  hoaoitals  for  nervous  diseases,  to  which  section 
we  may  refer  to  later.  We  assume  that  you  are  familiar  with 
this  procedure  and  shall  not  take  the  time  to  discuss  this  matter 
further. 

Section  9336,  Mo.  R.S.A.  1939*  sets  out  in  detail  the  form 
of  notice,  the  substance,  and  the  service  of  same  upon  the  alleged 
insane  person  a reasonable  length  of  time  before  the  date  set  for 
the  hearing  as  well  as  the  procedure  for  the  arrest  and  temporary 
confinement  of  such  persons  pending  the  hearing  against  them.  We 
shall  find  it  necessary  to  refer  to  and  to  discuss  the  provisions 
of  this  section  in  detail  hereafter.  Said  section  reads  as  follows 

"Thereupon  Clerk  shall  cause  the  alleged 
insane  person  to  be  notified  of  the  proceed- 
ing by  written  notice  stating  the  nature  of 
the  proceeding,  time  and  place  when  such  pro- 
' ceedlnga  will  be  heard  by  the  Court,  and  that 
such  person  is  entitled  to  be  present  at  aald 
hearing  and  to  be  assisted  by  counsel.  Such 
notice  shall  be  signed  by  the  Clerk  under  the 
seal  of  the  Court  and  served  in  person  on  the 
alleged  insane  person  a reasonable  time  before 
the  date  set  for  such  hearing:  Provided,  how- 
ever, if  the  affidavit  filed  in  compliance 
with  Section  9335  of  this  act  states  that  the 
alleged  insane  person  is  so  deranged  as  to  en- 
danger himself  or  others  or  would  be  dangerous 
. to  the  safety  of  the  community  by  being  at 

large  and  is  not  being  confined  or  restrained, 
the  Judge  or  Clerk  of  the  Probate  Court  may 
issue  a warrant  authorizing  the  sheriff  to  ap- 
prehend such  alleged  Insane  person  and  confine 
him  or  her  in  some  suitable  place  for  such  time 
as  may  be  necessary  to  carry  to  a determination 
the  proceedln,  s to  inquire  into  the  condition  of 
the  said  alleged  insane  person  and  may,  if  in 
the  opinion  of  the  Judge  issuing  the  warrant  it 
is  necessary,  authorize  one  or  more  assistants 
to  be  employed.  Said  warrant  shall  be  sub- 
stantially in  the  following  form: 


Warrant 


State  of  Missouri  ) 

) ss. 

County  of  .••••••  ) 

The  State  of  'Missouri,  to • 

WHEREAS,  It  appears  that  proceeding* 
have  been  instituted  for  inquisition  into 
the  sanity  of  and  it  a spears  to 

t'-.e  satisfaction  of  the  undersigned  that 
the  said  alleged  insane  person  is  so  de- 
ranged as  to  endanger  himself  or  others 
and  would  be  dangerous  to  the  safety  of 
the  community  by  being  at  large,  you  are, 
therefore,  commanded  forthwith  to  arrest 
said  person  and  confine  him  in  some  suit- 
able place  until  the  proceedings  herein 
instituted  have  been  determined,  and  you 

are  authorized  to  take  to  your  aid  

assistants,  if  deemed  necessary  by  you. 

After  executing  this  warrant  make  return 
thereof  to  the  office  of  the  probate 
clerk. 

Witness  my  hand  this  ....  day  of....,  19. •• 

Judge  of  the  Probate  Court. 

"The  clerk  shall  also  issue  subpoenas  for 
the  persons  named  as  witnesses  and  such  other 
persons  as  he  my  think  proper,  commanding 
them  to  tf>  pear  before  the  probate  court  on  the 
day  set  f or t he  hearing,  to  testify  concerning 
facts  set  forth  in  the  said  statement.  Sub- 
poenas may  also  be  Issued  for  witnesses  in 
behalf  of  the  alleged  insane  person. " 

It  appears  that  your  inquiry  is  summarized  in  the  following 
sentence  in  your  letter: 

"I  therefore  should  like  to  have  an  opinion  from 
your  office  as  to  what  would  be  considered  reason- 
able notice  in  an  instance  involving  a person  who 
becomes  violent  rather  suddenly  or  at  a time  which 
would  not  seem  to  require  the  giving  of  two  or 
three  days  notice  before  the  hearing  is  actually 
held." 

While  the  request  relates  primarily  as  to  what  might  be  con- 
sidered as  reasonable  notice  to  the  alleged  insane  person,  yet 
from  reading  an  earlier  portion  of  your  letter  it  appears  to  have 
been  ths  practice  in  your  county  in  cases  of  this  nature  to  give 
very  little  notice  to  the  person  whose  sanity  is  to  be  inquired 
into  at  such  hearing  and  that  little  significance  has  been  attached 
to  the  giving  of  the  notices.  We  feel  that  a complete  discussion 
of  the  matter  of  the  inquiry  cannot  be  had  without  some  reference 
herein  as  to  what  constitutes  proper  notice  and  service  of  same  up- 
on the  alleged  insane  person. 
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It  is  our  opinion  that  the  importance  of  the  issuance 
of  proper  notice  and  service  of  same  upon  such  person  a 
reasonable  length  of  time  before  the  hearing  as  provided  by 
law  cannot  be  overemphasised.  In  this  connection  we  desire 
to  call  your  attention  to  a fow  Missouri  decisions  in  which 
we  believe  our  position  in  this  matter  is  fully  sustained. 

In  the  case  of  Johnson  vs.  Hodgon,  2$1  S.W.  l.c.  132, 
the  court  said: 

"<n*  * In  cases  of  this  character,  in  which 
it  is  sought  to  deprive  a citizen  of  his 
liberty  or  property  or  both,  it  is  essential 
to  the  court's  Jurisdiction  in  the  premises 
that  the  mandatory  requirements  of  the  law 
be  fully  complied  with.  An  inquiry  into  one's 
sanity  is  a proceeding  in  invitum,  and  of  the 
gravest  character;  and  the  law  regulates  with 
no  little  precision  the  Jurisdictional  stdps 
to  be  taken  therein.  Notice  thereof  to  the 
alleged  Insane  person  is  not  to  be  classed  with 
notices  of  mere  incidental  steps  in  a proceeding 
duly  Instituted  and  wherein  the  court  lias  ac- 
quired jurisdiction,  The  filing  cC  a proper  in- 
formation and  tne  service  of  notice  thereof  in 
accordance  with  the  mandatory  terms  of  the 
statute  are  jurisdictional.  In  this  case  th. 
Information  is  not  assailed.  But  it  clearly 
appears  that  the  notice  served  upon  relator 
failed  to  comply  with  the  statutory  require- 
ments and  therefore  was,  in  law,  no  notice; 
and  that  consequently  the  probate  cou^t  of 
St.  Louis  county,  presided  over  by  respondent, 
acquired  no  Jurisdiction  whatsoever  to  adjudge 
relator  insane  and  to  appoint  a ruardian  for 
his  person  and  estate.  « * 

In  the  case  of  Boatmen's  National  3ank  of  St.  Louis  vs. 
V/urdeman  et  al.,  127  S*W.  (2d)  1^38,  it  was  held  that  the  require- 
ment that  written  notice  must  be  served  on  a person  whose  sanity 
is  the  subject  of  inquiry  is  jurisdictional  and  cannot  be  waived 
by  authorizing  an  attorney  to  arpear  for  him.  See  also  State  ex 
rel.  Terry  vs.  Holtka.  p,  51  S.W,  (2d)  13* 

From  these  decisions  it  appears  that  the  proper  written 
notice  required  to  be  served  under  the  statute  is  mandatory  and 
that  without  proper  notice,  as  provided  by  what  is  now  Section 
9336,  supra,  the  court  acquires  no  jurisdiction  of  the  person  and 
cannot  legally  adjud  e him  insane,  appoint  a guardian  of  his  per- 
son and  curator  of  his  estate,  or  commit  him  to  one  of  the  state 
hospitals  for  treatment  and  that  in  such  instance  the  entire  pro- 
ceeding is  void. 
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Said  Section  9336,  provides  what  the  notice  shall  contain, 
by  whom  issued  and  that  it  shall  be  served  upon  the  alleged  in- 
sane person  a reasonable  tine  before  the  dat-e  set  for  the  hear- 
ing. It  is  noted  that  the  section  makss  no  exception  with  ref- 
erence to  the  service  of  the  notice  where  a person  has  become 
so  deranged  that  he  is  likely  to  Inflict  death  or  great  bodily  harm 
upon  himself  or  others  of  the  community  if  he  were  allowed  to  run 
at  large  unrestrained.  The  same  notice  and  service  on  such  per- 
sons alleged  to  be  violently  insane  is  required  as  in  the  in- 
stance of  persons  who  are  alleged  to  be  insane  but  of  not  such  violent 
characteristics. 

In  those  instances  in  which  the  affidavit  required  by 
Section  9335*  states  that  the  alleged  insane  person  is  so  deranged 
as  to  endanger  himself  or  others  of  the  community  by  being  at 
large.  Section  9336  provides  that  the  Judge  or  the  clerk  of  the 
Probate  Court  may  issue  a warrant  authorising  the  sheriff  of 
such  county  to  arrest  the  alleged  insane  person  and  confine  him 
in  some  suitable  place  temporarily  pending  the  inquiry  and  deter- 
mination of  his  mental  condition.  The  form  of  the  warrant  pro- 
vided by  said  section  is  set  out  in  detail  and  should  be  followed 
in  all  cases  where  it  is  necessary  to  confine  the  alleged  Insane 
person  in  ardor  to  keep  him  from  doing  violenoe  to  himself  or 
other  persons. 

It  1 8 therefore  our  thought  that  under  no  circumstances  can 
the  proper  notice  and  its  service  upon  such  person  be  dispensed 
with,  but  since  none  of  .he  statutes  referred  to,  nor  any  court 
decisions  in  this  state  define  the  term  "reasonable  time,"  with 
reference  to  what  length  of  time  the  notice  must  be  served  upon 
such  poreon  prior  to  the  sanity  hearing,  we  shall  decline  to 
state  that  a notice  served  a certain  number  of  days  before  the 
hearing  will  be  reasonable,  and  sufficient  under  the  law.  As 
Indicated  in  your  letter  tlie  reasonablenessof  the  notice  is  a 
question  of  fact  and  will  vary  with  the  circumstances  of  each 
particular  case.  However,  it  appears  that  as  close  an  approxi- 
mation to  the  meaning  of  the  above  terms  that  we  have  been  able 
to  discover  is  found  in  the  case  of  Sterling  Mfg.  Co.  vs.  Hough, 

1+9  Nebraska  6l6,  in  which  it  was  held: 

"A  reasonable  time,  within  the  meaning  of  the 
rule  that  notice  must  be  served  a reasonable 
time  before  the  hearing,  means  such  time  that 
the  party  notified  will  have  ample  time  to 
prepare  himself,  and  be  able  to  be  present  at 
the  tine  and  place  aet  for  the  hearing. " 

While  we  have  no  Missouri  decisions  which  declare  what  length 
of  time  is  considered  to  be  reasonable  for  the  issuance  and  ser- 
vice of  notice  upon  the  all©  ged  insane  person  in  cases  of  this 
kind,  we  do  have  a few  decisions  of  a negative  character,  which 
declare  that  the  alleged  insane  person  was  not  given  reasonable 
notice  under  the  circumstances. 


In  the  case  of  ~JC  parte  Trant,  17i>  S.W.  (2d)  l.c.  163,  the 
court  saJLd; 

"From  the  admitted  and  undisputed  facts,  it 
seems  clear  that  petitioner  was  not  served 
with  written  notice  *a  reasonable  time  be- 
fore the  date  set  for  such  hearing. ' In 
State  ex  rel;  Terry  v.  Holtkamp, 
sunra  (330  Mo.  608,  £l  S.  W.  (2d)  18),  in 
discussing  a similar  provision  in  a statute 
relating  to  insanity  hearings  in  the  probate  , 
court,  the  supremo  court  said:  ’Thus  section 
lj.50  (Ko.  R.S.A.  Sec.  1{49)  requires  that  a 
written  notice  stating  the  nature  of  the  pro- 
ceeding signed  b 7 the  jud  o shall  be  served 
in  person  on  the  alleged  insano  person  a reason- 
able time  before  the  date  set  for  such  hearing. 

£ * Certainly  a reasonable  time  "before  the 

date"  set  for  the  hearing  would  not  be  notice, 

. to  appear  on  the  some  da;;  the  notice  was  served. 1 

"To  like  effoct  is  the  ruling  of  this  court  in  Ex 
parte  McLaughlin,  105  S.W,  (2d)  1020. * «•" 

"fcq  hold  that  the  notice  given  In  this  case  was 
not  served  ’a  reasonable  time  before  the  date- 
set  for  such  hearing*;  and  as  it  did  not  comply 
with  the  statute  it  was,  in  legal  effect,  no 
notice,  aj$d  the  order  committing  petitioner  to 
the  state  hospital  wa3  and  is  ineffective. 

In  the  case  of  State  ex  rol,  Terry  vs.  Holtkaap,  f?l  S.W. 

(2d)  13,  it  was  held  that  a notice  in  an  insanity  hearing,  to  the 
alleged  incompetent  to  aopear  December  4,  held  not  to  authorize 
hearing  and  adjudication  on  November  27th,  the  day  on  which  the 
notice  was  served. 

In  the  case  of  Holthans  vs.  Holt camp,  277  S.W.  607,  It  appears 
that  the  notice  served  upon  the  alleged  Insane  person  three  days 
prior  to  the  Insanity  Inquiry  against  him  was  regarded  as  sufficient 
or  reasonable  notice.  However,  the  court  held  that  the  reasonable- 
ness of  the  notice  could  not  be  determined  in  a orohlbition  pro- 
ceeding as  the  case  at  bar.  This  Is  the  only  Missouri  case  we  have 
been  able  to  find  in  which  the  service  of  the  notice  a certain 
number  of  days  before  the  hearing  was  held  sufficient  but  for  the 
reasons  stated  in  the  opinion  It  does  not  appear  that  the  court 
Intended  to  say  that  a notice  served  three  days  (or  any  other 
specified  number  of  days)  prior  to  the  hearing  would  be  sufficient 
to  constitute  reasonable  notice. 

It  is  therefore  our  conclusion  that  the  written  notice  to  be 
served  upon  the  alleged  insane  person  Is  not  required  by  the 
statutes  or  any  court  decisions  to  be  served  a specified  number  of 
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days  In  advance  of. the  date  sot  for  the  hearing.  In  order  to 
constitute  reasonable  notice  of  such  hearing.  It  appears 
that  what  would  or  would  not  constitute  reasonable  notice  is  in 
reality  a question  of  fact  to  be  determined  from  the  circumstances 
of  each  ^articular  case*  The  circumstances  in  each  individual 
case  .'.ay  vary  so  widely  from  the  circumstances  in  every  other  case, 
it  is  felt  that  the  legislature  and  the  courts  have  wisely  re- 
frained from  fixing  an  arbitrary  rule  as  to  what  shall  constitute 
reasonable  notice  in  all  cases  of  this  kind  and  not  being  aided 
by  statutory  authority  or  court  decisions  clarifying  the  meaning 
of  reasonable  notice,  it  is  impossible  for  us  to  attempt  a definition 
of  the  terra  at  this  time. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the  written 
notice  required  under  the  provisions  of  Section  9336,  Mo.  R.S.A. 

1939,  must  be  served  upon  an  alleged  insane  person  a reasonable 
length  of  time  before  the  date  set  for  an  insanity  inquiry  against 
him  regardless  of  the  physical  or  mental  condition  of  such  person 
at  the  time  of  the  service  of  the  notice.  liiat  such  statutory 
requirement  as  to  notice  is  mandatory,  and  being  Jurisdictional 
cannot  be  waived  by  the  alleged  Insane  person  or  his  attorney. 

That  in  the  absence  of  statutory  provisions  requiring  notice  to 
be  served  upon  the  alleged  Insane  person  a specified  period  of 
time  prior  to  the  insanity  inquiry  in  order  to  constitute  reason- 
able notice  of  said  hearing  to  such  person,  it  is  our  further 
opinion  that  the  reasonableness  or  unreasonableness  of  such  notioe 
is  a question  of  fact  to  be  determined  from  the  circumstances  of 
each  Individual  case. 

Respectfully  submitted. 


PAUL  N.  CHITWOOD, 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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CENSUS: 


The  1950  decennial  census  of  the  United  States 
becomes  official  insofar  as  the  authority  of 
the  County  Court  to  pay  an  assistant  prosecuting 
attorney  is  concerned,  on  January  1,  1951. 


June  21,  1950 


Mr.  B.  C.  Tomlinson 
Prosecuting  Attorney  of 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  You  thus  state  your  opinion  request: 

"Section  12939.4  Missouri  Revised  Statutes 
Annotated  (Laws  1945,  p.  1536,  Section  4, 
reenacted  Laws  1947,  Vol.  1,  p.  489,  Sec- 
tion 1)  provides  for  an  assistant  prose- 
cuting attorney  to  be  appointed  in  counties 
of  the  third  class  and  as  to  the  compensa- 
tion of  said  assistant  provides  as  follows: 

"The  compensation  of  an  assistant 
prosecuting  attorney  shall  be  paid 
by  the  prosecuting  attorney  except 
that,  with  the  approval  of  the  coun- 
ty court  in  a county  of  the  third 
class  which  now  contains  or  may  here- 
after contain  more  than  35,000  inhab- 
itants, an  assistant  may  be  paid  out 
of  the  county  treasury  an  annual  sal- 
ary not  to  exceed  $2400. 

"If  the  1950  Census  shows  the  population  of  the 
county  to  be  less  than  35,000  whereas  now  it  is 
more  than  35,000  and  an  assistant  is  being  paid 
by  the  county  court  as  provided  by  the  above  law, 
at  what  time  does  the  new  census  figures  become 
official  so  that  the  authority  of  the  county 
court  to  pay  an  assistant  ceases?" 

In  answer  to  your  question  we  would  call  your  attention  to 
Section  1.10  (645.13430)  Senate  Revision  Bill  No.  10Q1,  of  the 
65th  General  Assembly,  which  said  section  reads  as  follows: 


j FILED 


C.  Tomlinson 


Mr.  B. 


"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of  representa- 
tion or  other  matters  including  the  ascer- 
tainment of  the  salary  of  any  county  officer 
for  any  year  or  for  the  amount  of  fees  he  may 
retain  or  the  amount  he  shall  be  allowed  to 
pay  for  deputies  and  assistants  shall  be  de- 
termined on  the  basis  of  the  last  previous 
decennial  census  of  the  United  States.  For 
the  purposes  of  this  section  the  effective 
date  of  the  1950  decennial  census  of  the  Uni- 
ted States  shall  be  January  1,  1951,  and  the 
effective  date  of  each  succeeding  decennial 
census  of  the  United  States  shall  be  on  Janu- 
ary 1,  of  each  tenth  year  after  1951." 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  1950  decennial  cen- 
sus of  the  United  States  becomes  official,  insofar  as  the  authority 
of  the  County  Court  to  pay  an  assistant  prosecuting  attorney  is 
concerned,  on  January  1,  1951. 


Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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tELE(?TIOaS:  Form  ox  Judicial  Ballot  approved#  Instructions  to 
County  Clerks  and  Boards  of  Election  Commissioners 
approved. 


Honorable  Walter  H.  Toberman 
Secrotary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri 


FILED 
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Dear  Sir* 

This  is  in  answer  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department  reading  as  follows* 

"Under  the  provisions  of  Sections  29  (a) 
to  (g)  of  Article  V of  the  Constitution, 
it  is  my  duty  to  certify  to  the  Clerks  of 
the  County  Courts  and  to  the  Boards  of 
Election  Commissioners,  the  names  of  the 
Judges  who  are  candidates  on  the  Judicial 
Ballot,  and  instructions  concerning  the 
Judicial  Ballot.  The  small  number  who  in 
the  past  have  voted  the  Judicial  Ballot  by 
comparison  with  the  vote  in  the  general 
election,  and  inquiries  received  by  me, 
indicate  the  need  for  instructions  with 
reference  to  the  Judicial  Ballot.  I w>  uld 
appreciate  your  opinion  whether  the  fol- 
lowing would  be  in  accordance  with  the  law. 

"1.  To  certify  to  said  Clorks  and  Boards 
that  the  Judicial  Ballot  shall  be  in  the 
following  form* 

JUDICIAL  BALLOT 

November  7,  1950 

"Submitting  to  the  voters  whether  the  Judges 
named  below,  whose  terms  expire  December 
31,  1950,  shall  be  retained  in  their  offices 


Hon*  Walter  H*  Toborman 


August  13,  19# 


for  new  terms*  VOTE  Oil  EACH  JUDGE*  To 
vote  YES,  scratch  £&•  To  vote  HO,  scratch 

SSS. 


"bhall  Judge  of  the  YES 

Supreme  Court  of*  Missouri  be  retained 
in  office?  (This  will  appear  on  the 
ballots  in  all  the  voting  precincts  NO 
in  the  State*)  (Scratch  one) 

Shall  Judge  of  the  YES 

Court;  of  Appeals  be 

retained  Jr;  office?  (This  will  ap-  NO 
pear  on  the  ballots  in  all  the  voting 
precincts  in  the  State  except  in  the 
St.  Louis  Court  of  Appeals  district.) 

(Scratch  one) 

"Follow  in  same  form  with  names  of  each 
circuit  Judge  and  other  Judges  who  are 
candidates  in  Jackson  County  and  the  City 
of  St*  Louis*  Vtj  certification  to  each 
Clerk  and  Board  will  have  the  full  name 
and  official  title  to  office  of  each  Judge 
who  is  a candidate  in  those  two  Juris- 
dictions* 

"2.  To  instruct  said  Clerks  and  Boards 
as  Follows: 

"You  are  required  by  Section  29  (c)  (2)  of 
Article  V of  the  Constitution  to  have  the 
Judicial  Ballots  printed,  published  (see 
Section  1154-2*  R*  S.  Mo.  1939) • and 
distributed  in  the  above  form;  and  the 
Judicial  Election  shall  be  conducted  by 
the  same  public  officials  and  in  the 
same  manner  as  provided  by  the  statutory 
law  governing  voting  upon  measures  pro- 
posed by  the  initiative* 

"3,  To  instruct  said  Clerks  and  Boards 
as  follows: 

"That  the  printed  cards  of  instruction  for 


Hon,  Walter  H,  Toberman 


August  18, 


1950 


the  guidance  of  electors,  required  by 
Section  ll601,  R.  3.  Mo,  1939,  to  be  dis- 
tributed to  and  placed  in  each  voting 
place,  shall  Include  tho  following: 

**  * In  voting  the  JUDICIAL  BALLOT,  vote  on 
EACH  JUDGE,*  To  vote  YES,  scratch  Sft, 

To  vote  NO,  scratch  3S=S.," 

The  Judicial  Ballot  provided  for  by  Section  29  of  Article 
V of  the  Constitution  of  Missouri  fonnerly  had  the  following 
information  printed  at  the  top  of  such  ballot: 

"Submitting  to  the  qualified  voters 
whether  the  Judges  hereinafter  named, 
whose  terns  expire  on  December  31,  19^8 
shall  be  retained  in  office:" 

The  addition  of  the  phrase  "VOTE  ON  EACH  JUDGE"  we  believe 
is  holpful  in  that  it  makes  clear  to  the  voters  that  under  the 
nonpartisan  court  plan  established  by  Section  29  of  Article  V 
of  the  Constitution,  each  Judge  Is  to  be  voted  on  for  retention 
or  rejection. 

The  provision  "To  vote  YES,  scratch  £&,  To  vote  NO,  scratch 
3S2S.*"  is  appropriate  in  demonstrating  the  correct  method  of 
voting  for  or  against  each  Judge,  particularly  In  view  of  the 
fact  that  the  voting  for  the  party  candidates  at  such  election 
will  be  by  means  of  an  "X"  mark. 

Section  29  (c),.  Article  V of  the  Constitution  of  Missouri, 
provides  in  part  as  follows: 

"..henever  a declaration  of  candidacy  for 
election  to  succeed  himself  Is  filed  by 
any  Judge  under  the  provisions  of  this 
section,  the  secretary  of  state  shall 
not  less  than  t irty  days  before  the 
election  certify  the  name  of  said  Judge 
and  the  official  title  of  his  office 
to  the  clerks  of  the  county  courts,  and 
to  the  boards  of  election  commissioners 
in  counties  or  cities  having  such  boards, 
or  to  such  other  officials  as  may  here- 
after be  provided  by  law,  of  all  counties 
and  cities  wherein  the  question  of  re- 
tention of  such  Judge  in  office  is  to 
be  submitted  to  the  voters,  and,  until 
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legislation  shall  be  expressly  provided 
otherwise  therefor,  the  judicial  ballots 
required  by  this  section  shall  be  pre- 
pared, printed,  published  and  distri- 
buted, and  the  election  upon  the  question 
of  retention  of  3uch  Judge  in  office 
shall  be  conducted  and  the  votes  counted, 
canvassed,  returned,  certified  and  pro- 
claimed by  such  public  officials  in  such 
manner  as  is  now  provided  by  the  statutory 
law  governing  voting  upon  measures  pro- 
posed by  the  initiative," 

Under  the  provisions  of  Section  29  (c)  of  Article  V of  the 
Constitution,  quoted  supra,  the  instruction  you  have  listed 
under  Point  2 of  your  opinion  request  is  proper. 

Section  ll601.  Revised  Statutes  of  Missouri,  1939*  pro- 
vides as  follows t 

"The  clerk  of  the  county  court  of  each 
county  shall  cause  to  be  printed  in  large 
type,  on  cards,  instructions  for  the 
guidance  of  electors  preparing  their 
ballots.  He  shall  furnish  twelve  such 
cards  to  the  judges  of  election  in  each 
election  district,  at  the  same  time  and 
in  the  same  manner  as  the  printed 
ballots.  The  judges  of  election  shall 
post  not  less  than  one  of  such  cards  in 
each  place  or  compartment  provided  for 
the  preparation  of  ballots,  and  not  less 
than  three  of  such  cards  elsewhere  in 
and  about  the  polling  place,  upon  the 
day  of  election.  Said  cards  shall  ba 
printed  in  large,  clear  type,  and  shall 
contain  full  instructions  to  the  voters 
as  to  what  should  be  done:  First,  to 
obtain  ballots  for  voting;  second,  to 
prepare  the  ballots  for  deposit  in  the 
ballot  boxes;  third,  to  obtain  a new 
ballot  in  place  of  one  accidentally 
spoiled;  also  a copy  of  sections  11545# 

11623  and  11625." 

Since  such  section  requires  that  the  instructions  for  the 
guidance  of  electors  in  preparing  their  ballots  be  printed  on 
the  cards  required  by  such  section,  we  believe  it  to  be  clear 
that  the  County  Clerks  and  Boards  of  Election  Commissioners 
should  be  instructed  as  provided  in  Point  3 of  ycur  opinion  re- 
quest, 
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core LOS ION 

It  Is  tiia  opinion  of  tills  department  that  the  form  of 
Judicial  Ballot  contained  in  your  opinion  request  is  a correct 
one  which  should  be  certified  to  County  Clerks  and  Boards  of 
Election  Cannnissioners, 

It  is  further  the  opinion  of  this  department  that  the 
proposed  instructions  to  County  Clerks  and  Boards  of  Election 
Commissioners,  found  in  Points  2 and  3 of  your  opinion  request, 
are  correct  and  should  be  sent  to  such  Clerks  and  boards* 


Respectfully  submitted. 


C.  B.  BORNS,  JR* 

Assistant  Attorney  General 


APPROVED l 


3.  w*'  waaR — 

Attorney  General 


\ 
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Section  29  (b) , Article  V,  Constitution 
of  Missouri,  is  not  self -enforcing. 


September  f>,  19530 


y<,  (s  * 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Capitol  Building 
Jefferson  City.  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  and 
reading  as  follows: 

"Enclosed  you  will  find  duplicate  of 
a letter  and  petition  received  from 
Mr,  Taylor  Sandison  on  August  31.  195>0. 

I believe  his  letter  is  self-explan- 
atory, 

"I  hereby  request  your  opinion  as  to 
what  laws  govern  the  method  for  effect- 
ing the  change  in  the  Judicial  selection 
authorized  in  Sec.  29  (b) , Article  V 
of  the  Constitution  of  the  State  of 
Missouri. 


FILED 

8? 


t 


"Sec.  29  (b),  which  providos  for  the 

right  to  nako  the  change,  doos  not  set  * 

up  any  provision  relative  to  how  such 
questions  should  be  prosented  to  the 
voters  of  the  Judicial  district  in- 
volved and  does  not  state  whether  or 
not  any  instrument  in  the  form  of  a 
petition,  or  otherwise,  should  be  filed 
with  the  Secretary  of  State  of  Missouri." 

The  letter  from  Mr.  Sandison  states  that  petitions 
are  being  circulated  requesting  the  submission  to  the 
voters  of  the  Thirteenth  Judicial  Circuit  of  Missouri  the 
quostion  whether  tl*  court  plan  provided  for  in  Section  29 
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of  Article  V of  the  Constitution  of  Missouri  should  be 
adopted  in  such  judicial  circuit.  Such  letter  further 
states  that  the  petitions  are  to  be  filed  with  you  as 
Secretary  of  State  in  an  attempt  to  have  such  quostion 
placed  on  the  ballot  in  the  Thirteenth  Judicial  Circuit 
of  this  State  at  the  general  election  to  be  held  No- 
vember 7#  1950, 

Section  29  (b),  Article  V of  the  Constitution  of 
Missouri,  provides  as  follows: 

"At  any  general  election  the  qualified 
voters  of  any  judicial  circuit  out- 
side of  the  City  of  St.  Louis  and 
Jackson  County,  may  by  a majority  of 
those  voting  on  the  question  elect 
to  have  the  judges  of  the  courts  of 
record  therein  appointed  by  the  governor 
in  the  mannor  provided  for  the  appoint- 
ment of  judges  to  the  courts  desig- 
nated in  Section  29  (a).  The  general 
assembly  may  provide  the  manner  in  which 
t.~ .0  question  shell  bo  submitted  To*  t:.o 
voters." 

(!%raphasis  ours.) 

The  general  rule  with  regard  to  the  question  of  whether 
or  not  a constitutional  provision  is  self-executing  is  found 
in  Volume  16,  Corpus  Juris  Secundum,  Section  4.8,  page  98, 
where  it  is  said: 

"While  a constitution  need  not  provide 
the  details  for  its  operation,  with 
the  object  of  putting  it  beyond  the 
power  of  the  legislature  to  render- such 
provisions  nugatory  by  refusing  to  pass 
laws  to  carry  them  into  effect,  as 
stated  in  Corpus  Juris,  it  is  within  the 
power  of  those  who  adopt  a constitution 
to  make  some  of  its  provisions  self- 
executing,  and  where  the  natter  with 
which  a iven  section  of  the  constitu- 
tion deals  is  divisible,  one  clause 
thereof  may  be  self-executing  and  the 
other  clause  or  clauses  may  not  be  self- 
executing," 

Section  29  (g),  Article  V of  the  Constitution  of 
Missouri,  provides  as  follows: 
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"All  of  the  provision*  of  sections 
29  (a)  - (g)  shall  be  self-enforcing 
except  those  as  to  ahich  action  by 
the  general  assembly  may  be  required," 

We  find  that  the  only  provision  of  Section  29  of  Article 
V of  the  Constitution  of  Missouri  requiring  action  by  the 
General  Assembly  is  the  provision  of  Section  29  (b)  of  Article 
V,  underlined  supra. 

Since  there  is  no  provision  in  the  Constitution  of  Missouri 
authorizing  the  calling  of  an  election  on  the  question  of 
whether  or  not  a Judicial  circuit  shall  adopt  the  court  plan 
provided  for  in  Section  29  of  Article  V of  the  Constitution, 
either  by  petition  or  otherwise,  it  is  our  view  that  such  pro- 
vision is  not  self-executing,  particularly  in  view  of  the 
language  of  sub-section  (g)  of  Section  29,  Article  V of  the 
Constitution,  If  Section  29  (b)  of  Article  V of  the  Consti- 
tution were  self-enforcing  it  wo_ld  mean  that  sub-section  (g) 
of  such  section  would  be  completely  superfluous. 

It  is  axiomatic,  of  course,  that  all  the  sub-sections 
of  Section  Z)  , Article  V of  tho  Constitution  of  Missouri,  are 
to  be  construed  together  and  we  believe  that  when  sub-section 
(g)  is  properly  construed  in  relationship  to  sub-section  (b) 
of  such  section  that  it  is  clear  that  the  provisions  of  sub- 
section (b)  are  not  self -executing. 


COITCLUSIOK 


It  is  the  opinion  of  this  department  that  the  provisions 
of  Section  29  (b).  Article  V of  the  Constitution  of  Missouri, 
are  not  self -executing. 

Respectfully  submitted. 


C.  B,  BURKS,  JR. 

Assistant  Attorney  General 

APPROVED: 


J.  5.  SA'ilBK 

Attorney  General 
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STATE  FAIR:  Commissioner  of  Agriculture  may  not  lease  fair 

grounds  to  United  States  from  year  to  year  for 
military  purposes. 


September  7,  1950 


Honorable  Robert  T.  Thornburg 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"Enclosed  please  find  photostatic  copies  of 
deeds  to  lands  near  Sedalia,  Missouri,  on 
which  has  been  established  and  is  now  lo- 
cated the  Missouri  State  Fair. 

"Would  you  kindly  advise  whether  or  not  I 
have  authority  unconditionally  to  lease  all 
of  the  lands  encompassed  in  said  deeds  to 
the  United  States  for  military  purposes  , for 
a term  of  one  year,  with  option  in  the  United 
States  to  renew  said  lease  from  year  to  year 
thereafter. " 

Section  14154,  R.  S.  Missouri,  1939,  provides  in  part  as 
follows : 


"For  the  purpose  of  encouraging  the  develop- 
ment of  the  agricultural,  horticultural, 
mechanical,  mineral,  stock  raising  and  all 
other  industrial  interests  of  the  state  of 
Missouri,  there  is  hereby  established  a state 
fair,  to  be  held  annually  at  Sedalia,  Mis- 
souri, and  on  the  state  fair  grounds  hereto- 
fore conveyed  by  deeds  of  conveyance  to  the 
state  of  Missouri  and  hereafter  to  be  ac- 
quired by  the  state  of  Missouri  as  herein- 
after provided;  and  said  fair  shall  be  under 
the  control  and  management  of  the  state  com- 
missioner of  agriculture,  as  hereinafter  pro- 
vided; and  said  state  commissioner  of  agri- 
culture shall,  with  the  approval  of  the  gov- 
ernor, have  authority  to  lease  or  purchase 
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such  lands,  suitable  for  the  use  of  the  state 
fair,  as  may  be  deemed  by  said  commissioner 
necessary  and  proper  for  such  purposes.  * * *" 

Section  14155,  R.  S.  Missouri,  1939,  provides  in  part  as 
follows : 


" * * * and  provided  further,  that  should  the 
state  fail  for  three  consecutive  years  to  hold 
a fair,  the  land  thus  used  for  state  fair  pur- 
poses shall  revert  to  the  parties  donating  it." 

Section  14159,  R.  S.  Missouri,  1939,  provides  in  part  as 
follows : 


"The  commissioner  of  agriculture  shall  have 
power  to  make  all  rules,  regulations  and  by- 
laws necessary  and  suitable  for  the  conduct 
and  government  of  the  exhibitions,  the  sale 
of  privileges,  and  for  the  proper  control, 
operation  and  conduct  of  the  fair  not  incon- 
sistent with  the  purposes  of  this  article, 
nor  with  the  Constitution  and  laws  of  this 
state.  He  shall  have  the  power  to  employ 
marshals,  superintendents  and  assistants, 
needful  for  the  proper  management  of  the 
fair,  and  may  rent  out  or  donate  the  use  of 
the  grounds  tor  stabling  and  training  stock 
and  holding  stock  sales,  and  the  grounds 
herein  named  may  be  used,  tree  of  charge, 
by  the  state  lor  encampment  grounds  for  the 
State  troops  under  the  direction  of  the  ad- 
jutant-general ol  Missouri,  and  other  uses 
not  inconsistent  with  the  objects  for  which 
the  fair  is  created:  * * *'* 

(Underscoring  ours.) 

You  have  submitted  copies  of  four  deeds  to  the  state  of  Mis- 
souri covering  land  now  occupied  by  the  state  fair.  The  first  is 
dated  September  13,  1899,  and  conveyed  136  acres  of  ground.  The 
deed  contained  the  following  recital: 

"Know  all  men  by  these  Presents,  That  J.  C. 

Van  Riper  and  Anna  M.  Van  Riper,  his  wife, 
of  the  County  of  Pettis,  in  the  State  of  Mis- 
souri, have  this  day,  for  and  in  considera- 
tion of  the  sum  of  One  Dollar,  and  the  perma- 
nent location  and  maintenance  of  the  State 
Fair  by  the  State  of  Missouri  on  the  land 
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hereby  conveyed  pursuant  to  the  act  of  the 
General  Assembly  establishing  a State  Fair, 

Granted,  Bargained  and  Sold,  * * *" 

Section  14155,  quoted  above,  was  in  effect  at  the  date  of 
this  deed  (Section  7411,  R.  S.  Mo.,  1899).  The  other  three  deeds 
are  dated  May  28,  1921,  January  23,  1922  and  June  5,  1946.  These 
deeds  conveyed  smaller  tracts  of  land  and  no  condition  is  contained 
in  the  deeds  themselves. 

The  general  law  regarding  contracts  by  public  officers  is 
stated  in  43  Am.  Jur.,  Public  Officers,  Section  290,  page  100,  as 
follows : 


"Inasmuch  as  a public  officer  has  only  the 
authority  that  is  conferred  on  him  by  law  he 
may  make  for  the  government  he  represents 
only  such  contracts  as  he  is  authorized  by 
law  to  make  and  he  must  comply  with  the  re- 
quirements of  law  in  respect  to  the  manner 
in  which,  and  the  conditions  upon  which, 
contracts  may  be  entered  into." 

Section  14159,  quoted  above,  authorizes  the  Commissioner  of 
Agriculture  to  rent  the  land  occupied  by  the  state  fair  for  stabl- 
ing and  training  stock  and  holding  stock  sales.  The  Legislature 
has  also  provided  that  the  land  may  be  used  for  encampment  grounds 
for  state  troops  under  the  direction  of  the  adjutant  general  of 
Missouri  and  other  uses  not  inconsistent  with  the  objects  for  which 
the  fair  is  created.  Certainly  the  leasing  of  the  entire  grounds 
to  the  United  States  for  military  purposes  would  not  involved  a 
use  consistent  with  the  object  for  which  the  fair  is  created. 

The  Legislature  has  seen  fit  to  permit  the  use  of  the  grounds 
by  state  troops,  but  in  doing  so  it  undoubtedly  had  in  mind  the 
fact  that  encampments  of  state  troops  are  of  only  limited  duration, 
ordinarily  lasting  only  two  or  three  weeks  in  any  one  year,  and, 
therefore,  would  not  interfere  with  the  use  of  the  grounds  as  fair 
grounds.  Leasing  of  the  entire  grounds  to  the  United  States  for 
military  purposes  for  a period  of  a year  with  right  to  renew  from 
year  to  year  is  a far  different  matter  from  the  temporary  use  of 
the  grounds  by  state  troops . 

Furthermore,  under  Section  14155,  quoted  above,  and  the  deed 
from  the  Van  Ripers,  quoted  above,  should  the  land  covered  by  that 
deed  not  be  used  for  state  fair  purposes  for  three  consecutive 
years,  the  land  would  revert  to  the  donors  or  their  heirs.  Cer- 
tainly, any  disposition  of  the  lands  by  you  which  might  result  in 
their  reversion  under  the  provisions  of  the  statute  and  the  terms 
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of  the  deed  would  be  wholly  inconsistent  with  the  use  of  the 
grounds  for  state  fair  purposes. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
Commissioner  of  Agriculture  has  no  authority  to  lease  uncondi- 
tionally to  the  United  States  for  military  purposes  for  a term 
of  one  year  with  option  to  renew  from  year  to  year  lands  owned 
by  the  State  of  Missouri  and  occupied  for  the  Missouri  State  Fair. 

Respectfully  submitted, 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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) Town  Mutual  plate  Glass  Xnsprfange  Company  may 

INSURANCE  ) be  formed  under  Sections  6203  and  620L,  R.  s. 
) Missouri,  1939* 


September  21,  1950 


Z.S T-'T'd 


Honorable  V^alter  II.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention:  John  P.  Spalding 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Mr.  Raymond  J.  Lahey,  an  attorney  in 
St.  Louis,  Mo.,  has  contacted  this 
office  and  requested  the  right  to  form 
a Town  Mutual  plate  Glass  Insurance 
Company,  and  I advised  Mr.  Lahey  that 
we  will  not  accept  his  application  until 
we  have  received  your  opinion  in  regard 
to  this  matter. 

"The  question  Involved  is  as  follows: 

"Article  16,  Chapter  37,  of  the  Missouri 
Revised  Statutes,  1939*  provides  the 
method  of  setting  up  Town  Mutual  Insurance 
Companies— which  have  for  their  purpose 
the  business  of  insuring  against  property 
damage,  from  lightning,  tornadoes,  wind- 
storms, cyclones  and  fire. 

"Under  Article  l6.  Chapter  37 » Section 
6187*  provides  that  no  Town  Mutual  Fire, 
Lightning,  Windstorm,  Tornado  or  Cyclone 
Insurance  Companies  may  be  incorporated 
after  July  1,  1925?  but  Section  o203  under 
the  same  article  and  chapter  pertains  to 
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Town  Mutual  Plate  Glass  Companies,  which 


is  not  s 
Section 


gecifically  prohibited 


under 


"Our  question  is— Can  a Town  Mutual  Plate 
Glass  Insurance  Company  be  formed  today 
under  section  6203  and  620^,  since  Sec- 
tion 6187  does  not  specifically  prohibit 
plate  glass  companies?" 

Article  16  of  Chapter  37,  R.  s.  Missouri,  1939*  deals 
with  Town  Mutual  Insurance  Companies,  section  6203  of  said 
article  provides : 


"Hereafter  all  town  mutual  plate  glass 
insurance  companies,  organized  for  the 
sole  purpose  of  mutually  insuring  their 
members  against  loss  or  breakage  to  glass, 
and  for  the  purpose  of  paying  any  loss 
incurred  by  any  member  thereof  by  assess- 
ment, a 8 provided  by  their  constitution 
and  by-laws,  may  be  incorporated  under 
the  provisions  of  this  article,  and  shall 
be  authorized  to  do  the  business  nrovided 
for  in  the  constitution  and  by-laws,  and 
shall  in  all  things  be  subject  to  the 
laws  governing  town  mutual  insurance  cora- 
-anles,  so  far  as  the  same  are  applicable 
thereto.  Such  companies  shall  be  exempt 
from  the  provisions  of  the  general  insurance 
laws  contained  in  this  chapter,  and  nothing 
therein  shall  be  so  construed  as  to  impair 
or  in  any  manner  interfere  with  any  of  the 
rights  or  privileges  of  any  such  companies 
doing  a mutual  insurance  business  in  this 
state,  as  herein  provided:  Provided,  that 
any  such  company  may  do  business  in  any 
or  all  counties  of  this  state;  and  provided 
further,  that  any  member  of  any  such  company 
may  sue  such  company  the  same  as  if  he  was 
not  a member  thereof." 

Section  620lf  provides : 

"All  town  mutual  plate  glass  insurance 
companies  may  incorporate  by  filing  a 
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copy  of  their  constitution  and  by- 
laws with  the  secretary  of  state, 
and  paying  the  sura  of  ten  dollars  to 
said  secretary," 

Section  6187  of  said  Article  provides: 

"Ho  town  mutual,  fire,  lightning,  wind- 
storm, tornado  or  cyclone  insurance 
company  may  be  incorporated  under  the 
provisions  of  this  article  after  July 
1st,  1925:  Provided,  however,  that 
nothing  in  this  section  shall  be  con- 
strued as  restricting  or  abridging  in 
any  manner  the  right  to  do  business 
under  the  provisions  of  this  article 
of  any  town  mutual,  fire,  lightning, 
windstorm,  tornado  or  cyclone  insurance 
company  now  incorporated  and  licensed 
to  do  business  in  this  state," 

The  first  provision  regarding  the  formation  of  town 
mutual,  fire,  lightning,  windstorm,  tornado  or  cyclone 
insurance  comoanies  is  found  in  Laws  of  l895>  at  page  200. 
Provision  regarding  the  formation  of  town  mutual  plate 
glass  insurance  companies  is  found  originally  in  Laws  of 
l897»  page  137.  Thus,  it  is  seen  that  town  mutual  plate 
glass  insurance  companies  were  fro  1 the  beginning  treated 
separately  from  the  other  types  of  town  mutual  insurance 
companies.  In  the  adoption  of  Section  6187  prohibiting 
the  incorporation  of  town  mutual,  fire,  lightning,  wind- 
storm, tornado  or  cyclone  insurance  companies,  after  July 
1st,  1925>  no  reference  was  made  to  town  mutual  plate 
glass  Insurance  companies.  In  the  1949  revision  the  pro- 
visions of  Section  0I89  regarding  the  issuance  of  the 
certificate  by  the  Secretary  of  State  were  omitted  on  the 
theory  that  provisions  for  the  formation  of  town  mutual 
fire,  lightning,  windstorm,  tornado  or  cyclone  insurance 
companies  were  obsolete.  However,  no  change  was  made  in 
either  Section  6203  or  620l|.«  (House  Bill  No,  20 97»  Sixty- 
fifth  General  Assenfcly.) 

Repeals  of  statutes  by  implication  are  not  favored, 
and  for  such  repeal  to  occur  there  must  be  such  total 
repugnance  between  the  earlier  and  the  latter  statute  that 
the  earlier  statute  cannot  stand.  (State  ex  rel,  to  Use  of 
George  V*  Peck  Company  v.  Brown,  3^0  Mo,  II89,  105  S,W, 

(2d)  909«)  We  perceive  no  essential  inconsistency  between 
Section  6203  and  Section  620I4.  providing  for  the  organization 
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Of  town  mutual  plate  glass  companies,  and  Section  6187  pro- 
hibiting the  formation  of  town  mutual,  fire,  lightning,  wind- 
storm, tornado  and  cyclone  insurance  companies*  Therefore, 
we  feel  that  Sections  6203  and  620lj.  remain  in  force  and 
effect,  and  town  mutual  plate  glass  companies  may  be 
organized  under  said  sections.  The  fact  that  no  change  was 
made  in  these  sections  in  the  19^9  revision  of  the  statute 
supports  this  view. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
town  mutual  plate  glass  insurance  companies  may  be  formed 
tinder  the  provisions  of  Sections  6203  and  620if,  R.  S. 
Missouri,  1939*  and  that  said  sections  are  not  affected  by 
the  provisions  of  Section  6187#  R.  S.  Missouri,  1939*  pro- 
hibiting the  incorporation  of  town  mutual,  fire,  lightning, 
windstorm,  tornado  or  cyclone  insurance  companies  after 
July  1st,  1925. 

I I 

Respectfully  submitted. 


ROBERT  R.  AELBORN 

APPROVED:  Assistant  Attorney  General 


j.  ii. 

Attorney  General 


RRW/feh 
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CORONERS: 

PERPETUATION 

TESTIMONY: 


' * 

Section  1324-7,  R.  S.  Mo.  1939,  (Sec.  58*54-*  R.  S. 

OP  Mo.  194-9)  does  not  authorize  the  payment  of  a steno- 
• grapher  by  a county  (third  or  fourth  class)  to 
take  down  the  testimony  at  a coroner’s  inquest. 

The  coroner  shall  charge  for  taking  down  the 
testimony  at  an  inquest  as  provided  in  said 
section  and  pay  the  money  collected  for  so 
doing  over  to  the  county  treasurer  but  the  County 

oA  men  court  may  provide  in  the 
November  23,  1950  County  ^et  for  the  expense 

of  necessary  stenographic 
service  for  and  on  behalf  of 
the  coroner  at  inquests. 


Mr.  J.  W.  Thurman 
Prosecuting  Attorney 
Hillsboro,  Missouri 

Dear  Sir: 


You  have  requested  an  official  opinion  from  this  department 
upon  the  following  problem: 

"The  Coroner  of  this  county  has  been  paying 
a stenographer  to  take  down  the  testimony  at 
inquests  in  accordance  w^th  the  provisions  of 
Section  1324.7  R.  S.  Mo*,  1939*  The  auditors 
are  here  and  they  havtf  questioned  his  rights 
to  this  charge  and  as  I examine  the  present 
law  relating  to  Coroners  as  repealed  and  re- 
enacted, I find  under  Section  1324-9-4-  Revised 
Statutes  Annotated,  that  the  fees  of  a Coroner 
have  been  changed  to  a salary,  which  in  our 
case  is  a maximum  of  $600.00  per  year  and  no 
provision  is  mado  for  the  charge  for  taking 
down  and  preserving  the  testimony  at  an  inquest." 


Section  1324.7,  R»  S.  Mo.  1939,  provides  as  follows: 

"For  taking  down  the  testimony  at  an  inquest, 
the  coroner  shall  be  allowed  ten  cents  for 
every  hundred  words,  and  twenty-five  cents 
for  certifying  the  same." 

This  section  has  not  been  repealed.  It  will  be  Section 
58*54-,  R»S.  Mo.  194-9-  This  section  does  not  authorize  the 
coroner  to  pay,  at  the  county's  expense,  a stenographer  to  take 
down  the  testimony  at  inquests.  It  Is  his  authority  for  charging 
a fee  for  taking  down  the  testimony  himself. 

House  Revision  Bill  2016,  Section  58*10,  of  the  65th  General 
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Assembly  provides: 

"The  coroner  in  counties  of  the  third 
and  fourth  classes,  shall  charge  and  collect 
on  behalf  of  the  county  every  fee  accruing 
to  his  office  by  law,  except  such  fees  as 
are  chargeable  to  the  comity,  and  shall 
report  and  pay  such  fees  over  to  the  county 
treasurer  in  the  manner  provided  by  law," 

This  section  means  that  the  coroner  must  pay  all  fees 
accrued  to  his  office  to  the  county  treasurer  including  compensa- 
tion charged  under  and  by  virtue  of  the  provisions  of  Section 
132^7#  R.  S,  Ho,  1939*  (Sec,  £8,54  R.  S,  Ho.  1949)*  «?e  are  en- 
closing a copy  of  an  opinion  rendered  by  this  office  on  March 
17#  1950,  to  Mr.  *<7 • V.  Mayse,  prosecuting  attorney  of  Harrison 
County,  in  which  the  question  of  the  accountability  of  the  fees 
collected  by  the  coroner  is  considered. 

The  coroner  shall  charge  for  taking  down  the  testimony  as 
provided  in  said  Section  13247#  supra,  and  the  money  received  for 
taking  down  the  testimony  shall  be  paid  by  the  coroner  over  to 
the  county  treasurer. 

In  the  case  of  Bradford  v.  Phelps  County,  210  S.Y/,2d  99&#  a 
similar  situation  existed,  in  which  the  Legislature  had  made  no 
provision  for  stenographic  hire  for  prosecuting  attorneys  in 
third  class  counties.  The  Supreme  Court,  in  an  opinion  in  which 
all  the  Judges  of  the  court  concurred,  ruled  the  County  Court 
could,  in  the  exercise  of  its  discretion,  make  allowance  for  the 
expense  of  necessitous  stenographic  service  to  the  prosecuting 
attorney.  In  that  case  the  court  ruled: 

"Of  course  the  Legislature  could  have  provided 
for  salaries  for  stenographers  of  prosecuting 
attorneys  In  counties  of  the  class  Including 
Phelps  County,  quite  as  have  been  provided  by 
statute  in  counties  of  other  classification. 

For  example,  see  Laws  of  Missouri,  1945*  PP« 

574#  578,  and  583,  Mo.  R.S.A.  Secs.  12906  et 
seq., 12957  et  seq.,  13547*353  et  seq.  The 
Legislature  ha3  not  done  so.  This  does  not 
mean  the  County  Court  of  Phelps  County  should 
not,  in  the  exercise  of  It3  discretion,  make 
allowance  for  the  expense  of  necessitous 
stenographic  service  to  the  prosecuting 
attorney.  But,  in  the  absence  of  legislation 
providing  a salary  or  allowance  for  a steno- 
grapher or  for  stenographic  service  for 
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the  prosecuting  attorney  of  Phelps 
County#  the  County  Budget  Law  means  the  County 
Court  of  Phelps  County  has  the  power  to 
make  whatever  allowance  for  stenographic 
service  as  it#  in  its  discretion#  may  deem 
necessary  with  a regard  to  the  efficiency 
of  the  prosecuting  attorney’s  office,  and 
to  the  receipts  estimated  to  be  available 
for  that  and  other  estimated  expenditures, 
in  short#  to  approve  such  an  estimate 
as  will  promote  efficient  and  economic 
county  government.  To  put  it  in  another  and 
summary  way— since  Prosecuting  Attorney 
could  not  rely  on  a statute  particularly  pro- 
viding pay  for  his  stenographic  service#  he 
should  have  necessarily  expected  such  an 
allowance  as  the  County  Court  of  Phelps  County 
in  the  honest#  nonarbitrary  performances  of  its 
duty  under  tne  County  Budget  Law  would  make. 

County  Budget  Law#  supra#  oarticularly  Sections 
10912  and  10917.” 

Qection  132l|.0#  R.  S.  T’o.  1939*  provides: 

"The  evidence  of  such  witnesses  shall  be  taken 
down  in  writing  and  subscribed  by  them#  and  if 
it  relate  to  the  trial  of  any  person  concerned 
in  the  death#  then  the  coroner  shall  bind  such 
witnesses#  by  re cognizance#  in  a reasonable  3um 
for  their  appearance  before  the  court  having 
criminal  jurisdiction  of  the  county  where  the 
felony  appears  to  have  been  committed#  at  the 
next  term  thereof#  there  to  give  evidence; 
and  he  shall  return  to  the  same  court  the 
inquisition#  written  evidence  and  recognizance 
by  him  taken. " 

This  statute  makes  it  the  duty  of  the  coroner  to  set  down  the 
testimony  of  witnesses  appearing  before  him  at  an  inquest  and  to 
have  the  witnesses  sign  the  written  statement  of  ills  testimony. 
This  statute  also  makes  it  the  duty  of  the  coroner  to  preserve 
this  evidence  so  that  it  may  be  used  in  any  litigation  that  may 
come  out  of  the  death  that  is  investigated  by  the  coroner. 

It  occurs  to  us  that  even  though  no  specific  statute  sets 
up  an  allowance  for  payment  for  stenographic  hire  for  preserving 
evidence  of  witnesses  appearing  at  a coroner’s  inqu©3t#  that  the 
county  court  may  in  its  discretion,  under  the  ruling  of  the 
Bradford  case#  make  whatever  allowance  for  stenographic  service 
it  nay  deem  necessary  with  a regard  to  the  efficiency  of  the 


performance  of  the  duties  imposed  by  statute  upon  the  coroner. 
The  allowance  for  such  stenographic  service  would  be  made  in  the 
county  budget  relating  to  the  coroner»s  office* 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  Section  13247# 
R.  S.  Mo*  1939*  (Sec*  f>3*54#  R.  S*  Mo*  1949)  does  not  authorize 
the  payment  of  a stenographer  by  a county  (third  or  fourth  class) 
to  take  down  the  testimony  at  a coroner*s  inquest*  The  coroner 
shall  charge  for  taking  down  the  testimony  at  an  Inquest  as  pro- 
vided in  said  section  and  pay  the  money  collected  for  so  doing 
over  to  the  county  treasurer*  3ut  the  County  Court  may  provide 
in  the  County  Budget  x’or  the  expense  of  necessary  stenographic 
service  for  and  on  behalf  of  the  coroner  at  inquests* 


Respectfully  submitted 


JTEPHOJ  J 

Assistant 
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Attorney  General 
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OFFICERS: 
GOVERNOR : 


Governor  shall  commission  all  officers 
the  new  charter  of  St.  Louis  County, 


ly,  elected 


under 

*7 


December  15>,  195>0 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention:  Mr.  J.  Paul  Markway,  Chief  Clerk 
Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  which  reads: 

"The  Chief  Clerk  of  the  Board  of  Election 
Commissioners  of  St.  Louis  County  in  cer- 
tifying the  names  of  the  county  officers- 
elect  has  included  the  names  of  the  county 
supervisor  and  seven  councilman.  Since 
St.  Louis  County  has  adopted  a new  charter, 
and  we  are  unable  to  find  in  the  election 
laws  anything  covering  this,  we  would  like 
your  opinion  as  to  whether  or  not  commis- 
sions should  be  issued  by  the  State  for  the 
officers  mentioned  above. 

"If  you  can  give  us  this  opinion  at  once,  it 
will  be  considered  as  a great  favor,  as  we 
are  anxious  to  get  all  commissions  issued 
by  the  20th  of  this  month." 

The  duly  appointed  Charter  Commission  of  St.  Louis 
County  submitted  a proposed  charter  for  said  county  and  same 
was  submitted  to  the  qualified  electors  of  said  county  at  a 
special  election  held  on  Tuesday,  March  28,  195>0.  By  their 
vote  they  adopted  said  charter,  a certified  copy  of  which  has 
been  filed  with  the  Secretary  of  State. 

The  courts  have  held  that  the  rules  of  construction 
applicable  to  statutes  likewise  apply  to  the  construction  of 
the  Constitution.  McGrew  v.  Mo.  Pac.  Rr.  Co.,  132  S.W.  1076. 
Another  well  established  rule  of  statutory  construction  is 
that  all  laws  dealing  with  the  same  subject  matter  must  be 
construed  together  and  harmonized  if  possible.  See  Johnson 
v.  Kruckeraeyer,  29  S.W.  (2d)  730,  22\\.  Mo.  App.  351;  also 
State  ex  rel.  Cairo  Bridge  Co.  v.  Mitchell,  l8l  S.W.  (2d) 
lj.96,  352  Mo.  1136. 
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Section  3#  Article  II  of  said  charter  provides  for  the 
election  of  a county  council  and  county  supervisor,  and  reads t 

"Section  3«  The  following  County  Officers 
shall  be  elected:  Assessor,  Circuit  Clerk, 

Collector,  four  Constables,  Coroner,  seven 
Counc Ilmen,  County  Clerk,  heretofore  known 
as  the  Clerk  of  the  County  Court,  County 
Supervisor,  Highway  Engineer,  Prosecuting 
Attorney,  Public  Administrator,  Recorder  of 
, Deeds,  Sheriff,  Superintendent  of  Schools, 

and  Treasurer." 

e 

Section  5>,  Article  IV  of  the  Constitution  of  Missouri, 
19l|5»  requires  the  Governor  to  commission  all  officers  unless 
otherwise  provided  by  law,  and  reads: 

"The  governor  shall  commission  all  officers 
unless  otherwise  provided  by  law.  All  com- 
missions shall  be  issued  in  the  name  of  the 
state,  signed  by  the  governor,  sealed  with 
the  Great  Seal  of  the  state  and  attested  by 
the  secretary  of  state." 

The  foregoing  constitutional  provision  follows  Section 
23,  Article  V,  Constitution  of  Missouri,  1875* 

Furthermore,  Section  k of  said  charter  provides  that  the 
officers  named  in  Section  3*  supra,  shall  be  nominated  and 
elected  in  the  manner  provided  by  law  for  state  and  county 
officers,  and  each  of  said  officers  shall  have  all  the  power 
and  perform  all  the  duties  provided  by  law,  except  as  otherwise 
provided  by  this  charter.  Section  I4.  reads: 

"Section  ij..  The  above  named  elective  County 
Officers  shall  except  the  Superintendent  of 
Schools  be  nominated  and  elected  for  a texm 
of  four  years  in  the  manner  provided  for 
State  and  County  Officers.  The  Superinten- 
dent of  Schools  shall  be  elected  In  the 
manner  provided  by  law.  Each  shall  have  all 
the  powers  and  perform  all  the  duties  pro- 
vided by  law,  except  as  otherwise  provided 
by  this  Charter." 

We  have  searched  the  statutes  to  find  some  legislative 
authority  contrary  to  the  foregoing  constitutional  provision 
or  Implementing  said  provision  and  fail  to  find  wherein  the 
Legislature  has  enacted  such  a law.  Therefore,  in  the  absence 
of  any  such  legislation,  it  is  apparent  that  the  foregoing 


2 


Honorable  Walter  H.  Toberman 


constitutional  provision  makes  it  mandatory  upon  the  Governor 
to  issue  commissions  to  the  newly  elected  members  of  the 
county  council  and  the  county  supervisor  under  the  new  charter 
of  St.  Louis  County. 

In  State  ex  rel.  Attorney  General  v.  Pool,  Ip.  Mo.  32, 
l.c.  3 6,  37»  the  court  held  that  the  Legislature  was  vested 
with  authority  to  declare  what  requisites  are  necessary  to 
clothe  an  officer  with  authority  and  induct  him  into  office 
without  the  necessity  of  a commission.  However,  the  court 
further  held  that  until  such  an  act  is  passed  for  that  purpose, 
the  constitutional  injunction  seems  to  be  imperative.  Further- 
more, in  State  ex  rel.  v.  Vail,  53  Mo.  97 » the  court  held  that 
the  Governor  has  no  power  to  inquire  judicially  into  the  quali- 
fications of  any  candidate.  Also,  in  State  ex  rel.  v.  Steers, 
Lflf.  Mo.  223,  the  court  held  that  an  official  derives  his  title 
to  an  office  by  election  and  not  by  the  commission  and  if  he 
is  not  legally  elected,  he  may  be  ousted  notwithstanding  his 
commission. 

In  view  of  the  foregoing,  in  order  to  give  meaning  to  all 
provisions,  a sensible  construction  would  be  to  hold  that  the 
Governor  shall  commission  all  the  duly  elected  officers  under 
the  Charter  of  St.  Louis  County. 


CONCLUSION 


Therefore,  in  the  absence  of  any  legislation  conflicting 
with  Section  5#  Article  IV,  supra,  authorising  the  Governor  to 
commission  all  officers,  it  is  the  opinion  of  this  department 
that  the  Governor  is  required  to  commission  the  duly  elected 
members  of  the  county  council  and  county  supervisor  of  St. 
Louis  County,  Missouri. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

APPROVED:  Assistant  Attorney  General 


Attorney  General 
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SAIE  OP  COUNTY  PROPERTY;  County  Court  has  authority  to  convey  real 
MORTGAGE:  estate  belonging  to  the  county;  has  no 

authority  to  accept  a note  secured  by  a 
deed  of  trust  from  the  purchaser  to  secure 
the  unpaid  balance  of  the  purchase  price. 


December  21,  1950 


Honorable  B.  C.  Tomlinson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an  opin- 
ion from  this  office.  Your  request  reads  as  follows: 

"I  would  like  an  official  opinion  from  your 
office  in  answer  to  the  following  situations: 

St.  Francois  County  owns  a County  Poor  House 
building  with  surrounding  land.  Can  the  County 
Court  dispose  of  this  property  at  a fair  market 
price  by  sale  to  private  individuals  who  intend 
to  continue  operating  said  home  as  a private 
nursing  home  wherein  the  county  will  board  the 
patients  that  are  now  being  kept  at  the  County 
Poor  House?  Also  can  the  County  Court  accept  a 
deed  of  trust  from  the  purchasers  to  secure  the 
unpaid  balance  of  the  purchase  price?" 

Your  first  question,  "Can  the  county  court  dispose  of  this 
property  at  a fair  market  price  to  private  individuals  * * *," 
is  answered  in  the  affirmative  by  an  opinion  from  this  office 
addressed  to  the  Honorable  J.  R.  Gideon  under  date  of  February  18, 
1949.  I am  enclosing  a copy  of  that  opinion. 

Your  second  question  is  : "Can  the  county  court  accept  a 
deed  of  trust  from  the  purchasers  to  secure  the  unpaid  balance  of 
the  purchase  price?" 

In  the  case  of  Butler  County  v.  Campbell,  353  Mo.  4l3,  182 
S.W.  (2d)  589*  the  Supreme  Court  reiterated  a well-established 
principle  in  these  words: 

"County  courts  are  * * * the  agents  of  the  county, 
with  no  powers  except  what  are  granted,  defined 
and  limited  by  law,  and,  like  all  other  agents, 
they  must  pursue  their  authority,  and  act  within 
the  scope  of  their  powers." 
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While  Section  2480,  R.S.  Mo.  1939*  quoted  In  the  above  men- 
tioned opinion,  confers  upon  the  county  court  the  power  to  control 
and  manage  the  property,  real  and  personal  belonging  to  the  county 
with  the  power  to  sell  and  convey  any  real  estate  belonging  to  the 
county,  I find  nothing  in  the  state  statutes  which  would  allow 
all  or  any  part  of  the  purchase  price  of  the  type  of  property  you 
describe  be  covered  by  a note  secured  by  a deed  of  trust  on  the 
property  to  be  conveyed. 

In  the  past  it  has  been  a well-established  practice  for  the 
county  courts  to  invest  and  loan  money  from  the  school  fund.  The 
power  and  authority  to  make  such  loans  was  specifically  conferred 
upon  the  county  courts  by  Sec.  10376,  R.S.  Mo.  1939.  You  will  par- 
ticularly note  that  this  power  and  authority  to  make  loans  from  this 
fund  was  specifically  conferred  upon  the  county  court,  however,  and 
that  no  general  power  to  make  loans  was  given  the  court  except  from 
this  fund.  This  section,  10376,  was  repealed  and  re-enacted  by 
Laws  1945,  p.  1628,  and  the  power  of  the  county  courts  to  make  in- 
vestments from  the  school  fund  was  limited  by  the  following  pro- 
vision: 

"On  and  after  the  effective  date  of  this  act, 
all  real  estate  loans  and  investments  now  be- 
longing to  the  county  school  funds,  except  those 
invested  as  hereinafter  provided,  shall  be  liqui- 
dated without  extension  of  time  upon  the  maturity 
thereof,  and  the  proceeds  thereof  and  the  money 
then  on  hand  belonging  to  said  school  fund  of  the 
county  shall  be  reinvested  in  registered  bonds  of 
the  United  States,  or  in  bonds  of  the  state,  or 
in  approved  bonds  of  any  city  or  school  district 
thereof,  or  in  bonds  or  other  securities,  the  pay- 
ment of  which  is  fully  guaranteed  by  the  United 
States  Government,  and  shall  be  preserved  as  a 
county  school  fund." 

You  will  note  the  county  court  no  longer  has  conferred  upon  it  the 
power  to  make  loans  to  individuals  from  the  school  fund  taking  a 
mortgage  or  deed  of  trust  as  security  for  the  repayment  of  such 
loan. 


We  direct  your  attention  to  Section  13683,  R.S.  Mo.  1939, 
which  contemplates  the  extension  of  credit  by  the  county  court 
to  a purchaser  of  certain  real  property  from  the  county.  Said 
section  reads  as  follows: 
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"When  any  credit  shall  be  given  upon  the  sale 
of  any  lot  for  any  part  of  the  purchase  money, 
the  purchaser  shall  give  his  note  or  bond  with 
sufficient  sureties  to  the  commissioner,  for  the 
use  of  the  county,  to  secure  the  payment  of  each 
installment;  and  the  commissioner  shall  deliver 
to  the  purchaser  a certificate  describing  the 
lots  sold,  the  price,  the  amount  paid,  if  any, 
the  balance  to  be  paid,  when  due  and  how  secured." 

As  pointed  out  in  the  case  of  Missouri  and  Southwestern  Land 
Conqpany  v.  Quinn,  73  S.W.  184,  172  Mo.  563#  there  is  no  authority 
under  this  statute  for  the  county  court  to  convey  land  until  it 
is  paid  for.  The  court  (or  a commissioner  acting  as  agent  for  the 
court)  was  authorized  to  deliver  to  a purchaser  a certificate 
describing  the  lots  sold,  the  price,  the  amount  paid,  the  balance 
to  be  paid,  when  due  and  how  secured.  After  notes  given  for  the 
purchase  price  had  been  paid  then  a deed  conveying  the  property 
was  to  be  delivered  to  the  purchaser.  You  will  note,  however, 
that  this  statute  contemplated  the  extension  of  credit  by  the 
county  court  on  the  purchase  price  of  particular  land  and  is  not 
a power  to  extend  credit  on  the  purchase  price  of  other  real 
property  from  the  county.  The  only  sale  of  real  estate  by  the 
county  which  it  was  contemplated  this  statute  would  affect  was 
that  unused  residue  of  land  which  had  been  reserved  for  county 
seat  purposes.  This  statute  is  discussed  here  only  for  the  pur- 
pose of  emphasizing  that  while  the  county  court  had  conferred  upon 
it  a limited  power  to  extend  credit  to  r purchaser  in  the  sale  of 
land  which  had  been  reserved  for  county  seat  purposes  that  court 
does  not  have  a broad  general  authority  in  the  sale  of  other  land 
belonging  to  the  county  to  accept  a note  secured  by  a deed  of  trust 
or  mortgage  for  a part  of  the  purchase  price. 

Article  VI,  Section  23  of  the  State  Constitution  reads  in 
part  as  follows: 

"Ho  county  * * * Bhall  * * * lend  its  credit 
or  grant  public  money  or  thing  of  value  to  or 
in  aid  of  any  corporation,  association  or  indi- 
vidual, except  as  provided  in  this  Constitution." 

We  find  nothing  in  the  Constitution  which  would  authorize 
the  county  to  extend  credit  on  the  sale  of  real  estate  as  out- 
lined in  your  letter. 
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CONCLUSION 


A county  court  has  the  power  and  authority  to  sell  and  con- 
vey real  estate  belonging  to  the  county. 

A county  court  does  not  have  the  power  and  authority  to  ac- 
cept a deed  of  trust  from  the  purchaser  of  real  property  belong- 
ing to  the  county  to  secure  the  unpaid  balance  of  the  purchase 
price • 

Respectfully  submitted. 


JOHN  E.  KILLS 

Assistant  Attorney  General 


APPROVED: 


J.  E.  Taylor 
Attorney  General 


ELECTIONS:  Form  of  notice  of  special  election  approved. 


February  2l^,  1950 


Mr.  James  P,  Uxa 
Chief  Clerk 

Board  of  Election  Commissioners 
City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis  2,  Missouri 

Dear  Sir l 

This  is  in  answer  to  your  letter  of  recent  date 
regarding  the  publication  of  notice  of  the  special  elec- 
tion to  be  held  April  !; , 195>0,  and  reading  as  follows: 

"As  required  by  Section  12228  of  the 
Revised  Statutes  of  Missouri,  1939» 
this  office  will  publish  in  three  news- 
papers of  this  City  on  Friday,  March 
2 1}.,  1950,  the  locations  of  the  78lj. 
polling  places  to  bo  used  at  the 
Special  Election,  April  Ij.,  1950. 

"Wo  are  submitting  herewith  copy  of 
such  notice  for  your  correction  or 
approval. 

"Publication  of  the  ballot,  in  its  en- 
tirety, will  be  made  March  27  and  April 
3,  1950." 

We  have  examined  the  form  of  notico  of  election 
attached  to  your  letter  and  have  the  following  suggestions 
to  make  relative  thereto. 

The  hours  of  opening  and  closing  of  the  polls  should 
be  in  such  notice  so  that  the  voters  may  be  fully  acquainted 
both  with  the  location  of  the  polls  and  the  hours  during 
which  they  have  the  privilege  of  voting.  We  believe  that 
with  the  Insertion  of  the  hours  of  the  opening  and  closing 
of  the  polls,  your  notice  would  be  sufficient. 


FILED 

V 


Mr.  James  P.  Uxa 


February  2ij.,  19^0 


Me  are  enclosing  a form  of  notice  which  we  believe 
under  the  statute  would  be  preferable  to  the  form  you  have 

used. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED! 


CBBllrt 
1 Enclosure 


SCHOOLS : 


Board  of  Curators  has  authority  to  continue 
to  pay  tuition  for  resident  negro  students 
when  Lincoln  University  does  not  teach  cer- 
tain courses  or  subjects  taught  at  University 
of  Missouri. 


July  31,  1950 


Lincoln  University 
State  of  Missouri 
Jefferson  City,  Missouri 


FILED 

9/ 


Attention:  Sherman  D.  Scruggs, 

President 


Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for  an  offi- 
cial opinion  of  this  department  which  reads: 

"Since  Negro  students  are  being  admitted  to 
courses  of  study  at  the  University  of  Mis- 
souri, at  Columbia,  which  are  not  available 
at  Lincoln  University,  a problem  arises  for 
the  Curators  of  Lincoln  University  as  to  what 
action  it  should  take  on  requests  for  tuition 
costs  by  those  Negro  resident  students  of  Mis- 
souri enrolled  in  out  of  State  universities 
in  courses  that  are  offered  at  the  University 
of  Missouri  and  not  available  at  Lincoln 
University . 

"In  view  of  the  above  mentioned  action  by  the 
University  of  Missouri  pursuant  to  a recent 
Declaratory  Judgment  of  the  Circuit  Court  of 
Cole  County,  the  Board  of  Curators  of  Lincoln 
University  wishes  to  be  advised  as  to  the  ef- 
fect of  the  said  Declaratory  Judgment  upon 
the  out-of-state  tuition  program  of  the  State 
of  Missouri.  A copy  of  the  Declaratory  Judg- 
ment is  enclosed  herewith." 

The  particular  statute  herein  to  be  construed  is  10779,  Mo. 
R.S.A. , which  reads: 

"Pending  the  full  development  of  the  Lincoln 
University,  the  Board  of  Curators  shall  have 


the  authority,  if  and  when  any  qualified 
negro  resident  so  requests , to  arrange  for 
his  attendance  at  a college  or  university 
in  some  other  state  to  take  any  course  or 
to  study  any  subjects  provided  for  at  the 
State  University  of  Missouri,  and  which  are 
not  taught  at  the  Lincoln  University,  and 
to  pay  the  reasonable  tuition  fees  for  such 
attendance . " 

The  primary  rule  of  construction  of  statutes  is  to  ascertain 
and  give  effect  to  the  lawmakers'  intent,  and  this  should  be  done, 
from  words  used,  if  possible,  considering  the  language  honestly  and 
faithfully.  See  City  of  St.  Louis  vs.  Senter  Commission  Company, 

85  S.  W.  (2d),  337  Mo.  238.  Also  see  Donnelly  Garment  Company  vs. 
Keitel,  193  S.W.  (2d)  577,  354  Mo.  1138. 

The  foregoing  statute  merely  vests  in  the  foregoing  Curators 
authority  for  arranging  for  attendance  of  qualified  negro  students, 
residents  of  this  state,  to  a college  or  university  of  another  state 
to  take  any  course  or  study  any  subject  provided  for  at  the  Univer- 
sity of  Missouri  and  which  is  not  taught  at  Lincoln  University  and 
also  to  pay  a reasonable  tuition  fee  for  such  attendance.  Said  pro- 
vision does  not  make  any  attempt  to  make  it  mandatory  upon  a Board 
to  do  this  in  every  instance  but  provides  that  said  Board  shall 
have  such  authority  when  said  requirements  are  met.  The  foregoing 
Act  of  the  Legislature  has  not  been  repealed  by  the  Legislature, 
neither  has  it  been  declared  unconstitutional  by  any  court  and  un- 
til this  happens  it  remains  the  law  in  this  state  and  in  full  force 
and  effect. 

Judge  Sam  C.  Blair's  decree  referred  to  in  your  request  merely 
found  that  Lincoln  University  did  not  offer  the  courses  at  said 
University  as  requested  by  said  defendants  therein  and  neither  did 
Lincoln  University  have  an  appropriation  sufficient  to  establish 
any  of  said  courses  of  study  and  further  found  that  there  was  no 
reasonable  probability  that  said  Board  would  establish  or  be  able 
to  offer  any  of  said  courses  at  any  time  in  the  future.  The  Court 
held  in  that  opinion  that  under  the  equal  protection  clause  of  the 
14th  Amendment  to  the  Constitution  of  the  United  States  and  Sec- 
tion 2,  Article  I,  of  the  Constitution  of  Missouri,  that  plaintiff 
and  other  state  supported  institutions  of  higher  learning  in  this 
state  are  legally  obligated  to  admit  scholastically  qualified  resi- 
dent negro  students  to  their  divisions  and  curricula  in  which  in- 
struction is  not  immediately  available  at  Lincoln  University. 

While  in  all  probability  the  foregoing  opinion  of  the  Circuit 
Court  of  Cole  County,  Missouri,  properly  construes  the  law,  it  can- 
not be  cited  as  decisive,  for  in  this  state  only  appellate  court 
decisions  carry  that  weight.  However,  notwithstanding  this  fact 
even  if  it  should  be  controlling  it  would  not  hereinafter  prevent 
the  General  Assembly  of  this  state  from  appropriating  funds  to 
send  colored  resident  students  to  other  universities  and  colleges 
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in  other  states  that  teach  courses  taught  at  the  University  of 
Missouri,  but  not  at  Lincoln  University  and  to  pay  reasonable  tui- 
tion for  same.  So  at  least  until  such  time  as  the  General  Assem- 
bly of  this  state  shall  convene  and  either  amend  or  repeal  Section 
10779,  supra,  said  statute  is  still  the  law  in  this  state.  How- 
ever, we  are  further  of  the  opinion  that  Section  10779,  supra,  leaves 
it  within  the  discretion  of  said  Board  to  arrange  for  and  pay  said 
tuition,  by  the  Legislature  merely  providing  that  said  Board  shall 
have  authority  to  arrange  for  attendance  at  said  college  or  univer- 
sity  and  pay  said  tuition.  The  act  does  not  provide  that  said  Board 
shall  make  such  arrangements  and  pay  the  tuition  but  gives  said 
Board  the  authority  to  do  so. 

Therefore,  this  becomes  a matter  of  policy  with  said  Board,  if 
it  is  the  policy  of  said  Board  at  Lincoln  University  to  continue  to 
pay  such  tuition  it  may  do  so  when  such  resident  students  comply 
with  all  the  requirements  and  when  Lincoln  University  does  not 
teach  such  courses  as  does  the  University  of  Missouri,  however  said 
Board  may  also  refuse  to  pay  such  tuition  if  it  so  desires. 

We  further  notice  that  Section  10779,  supra,  only  allows  pay- 
ment of  tuition  at  some  other  university  or  college  in  some  other 
state  while  the  appropriation  Act  for  said  tuition,  now  Section 
7.083,  H.  B.  #28,  passed  by  the  65th  General  Assembly  provides  for 
the  payment  of  such  tuition  at  some  institution  of  higher  education 
in  this  state  or  some  other  state.  This  cannot  be  done;  such  stu- 
dents can  only  have  the  tuition  paid  by  the  state  by  attending  some 
university  or  college  outside  of  the  State  of  Missouri  as  provided 
in  Section  10779,  supra.  The  law  is  well  settled  that  to  hold  that 
such  an  appropriation  gives  said  Board  authority  to  arrange  for  at- 
tendance of  such  students  at  some  other  college  or  university  in 
this  state,  which  is  contrary  to  the  general  law  namely  Section 
10779,  supra,  would  be  legislating  by  an  appropriation  act,  which 
the  courts  have  repeatedly  held  invalid.  (See  State  ex  rel.  Gaines 
vs.  Canada,  133  S.  W.  (2d)  783,  342  Mo.  721.) 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  until 
such  time  as  Section  10779,  Mo.  R.S.A. , is  amended  or  repealed  by 
the  General  Assembly  of  this  state  that  the  Curators  of  Lincoln 
University  may  make  arrangements  with  some  institution  of  higher 
education  in  another  state  for  attendance  of  resident  negro  qua- 
lified students  desiring  to  take  a course  or  subject  taught  at  the 
University  of  Missouri  but  not  at  Lincoln  University  and  paid  said 
tuition,  however  this  is  discretionary  with  said  Board  and  not 
mandatory . 

APPROVED:  Respectfully  submitted. 


J.  E.  TAYLOR 
Attorney  General 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


MUNICIPAL  AIRPORTS:  An  easement  in  the  space  above  the  land,  not 
CONDEMNATION:  included  within  a municipal  airport  site* for 

removal  of  obstructions  to  air  travel  toy  and 
from  the  landing  field,  cannot  be  acquired 
by  the  municipality  by  the  process  of  condemna 
tion  apart  from  an  easement  in  the  real  estate 
itself  but  may  be  so  acquired  as  an  easement 
, _ in  the  real  estate* 

May  1|*  1950 


Honorable  Raymond  II.  Vogel 
Prosecuting  Attorney 
Capo  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Sir: 


V.G  have  your  recent  letter  in  which  you  requost  an  opinion 
of  this  department,  which  letter  is  as  follows: 

"By  City  Ordinance,  the  City  of  Cape  Girardeau 
provided  for  a municipal  airport  board  under 
Section  151 2e,  R.3.  I!o.  1939*  the  board  has 
completed  the  construction  of  a Class  3 airport 
by  improving  runways,  entrances,  lighting  the 
field,  etc.,  wherein  the  Civil  Aeronautics 
n dr.ini  strut  ion  bore  part  of  tho  cost  of  such 
construction  and  improvements  and  1^-nd  acquisition. 

"At  the  end  of  the  NE/s\V  runway,  there  is  a clump 
of  trees.  The  highest  of  these  troes  is' 73  feet, 
and  most  of  the  treos  are  near  that  height.  They 
are  located  from  llj.00  feet  to  2000  feet  from  the 
end  of  the  runway  and  in  direct  line  with  the 
runway.  Eor  certain  types  of  air  carrier  operation, 
the  CCA  requires  that  there  be  a I4.0  to  1 glide 
angle  maintained.  This  means  that  there  must  not 
be  any  obstruction  within  the  area  of  the  end  of 
a runway  which  cause  tho  glide  angle  to  be 
lowered.  In  other  words,  for  every  ii.0  feat  of 
travel  from  the  end  of  a runway,  you  may  only 
travel  up  1 foot,  30  that  these  tre'es  reduce 
the  glide  angle  to  something  over  20  to  1. 

"The  airport  and  tho  trees  referred  to  lie  in 
Scott  County,  Missouri.  The  City  of  Cape  Girardeau 
is  in  Cape  Girardeau  County. 

" May  I have  your  cm inion  as  to  whether  the  cit„  may 
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condemn  an  air  oasenent  sufficient  to  maintain 
this  1^0  to  1 glide  angle.  The  City  knows  that 
it  can  condemn  the  real  estate,  but  docs  it  have 
the  power  to  loave  the  real  estate  alone  and 
condemn  only  an  air  space  easement  so  that  the 
trees  referred  to  could  either  be  removed  or 
topped?  I wish  only  to  have  your  opinion  as 
to  whether  the  city  may  remove  the  treos  which 
lie  l600  feet  from  the  runway  by  condemnation 
without  condemning  the  real  estate  on  which 
those  trees  grow.” 

The  purpose  of  the  proposed  acquisition  of  the  desired  easement 
as  fully  outlined  in  your  letter,  but  briefly  stated,  is  the  re- 
moval of  the  obstructions  or  hazards  to  air  travel  to  and  from  the 
landing  field  constituted  by  the  presence  of  trees  located  on  land 
not  included  within  the  landing  field,  and  being  from  11^.00  to 
2,000  feet  from  the  end  of  the  runway  in  a direct  line  v/ith  the 
runway. 

You  limit  your  Inquiry  to  the  question  as  to  whether  or  not 
the  City  may  condemn  an  air  space  easement  sufficient  to  enable  it 
to  keep  the  point  at  v/hich  the  trees  in  question  are  located  clear 
of  obstructions  to  air  travel  to  and  from  t he  lunding  field  and  to 
provide  as  much  as  a lj.0  to  1 glide  angle  for  aircraft  travel  to  and 
from  the  end  of  the  runway  without  condemning  the  real  estate  on 
which  the  trees  are  located  or  an  casement  therein. 

Before  answering  this  question  we  desire  first  to  call  your 
attention  to  new  Section  found  in  the  Pocket  Supplement  of 

R.S.A.  Mo.  1939,  the  old  Soction  1^12$  having  boon  repealed  by 
the  62nd  General  Assembly,  page  320,  Laws  Mo.  19^3*  and  a now 
section  bearing  the  same  number  having  been  enactod  In  lieu  thereof. 
Said  nev  section  lf?12£  is,  in  port,  as  follows: 

";jny  county,  city  or  city  under  special 
charter  shall  have  the  power  to  acquire 
by  purchase,  property  for  an  airport  or 
1 ncllng  /iclcl or  a uc.  it  Ion  thereto,  an'c  If 
' unable  to  agree  with  the  owners  on  'the 

terms  thereof,  :nay  ac  uir-o  such  pronorty 
by  condemnation  in  the  manner  provlaod 
by  law  unce-r  which  such  county  or  city  is 
authorized  to  acquire  real  property  for 
public  purposes,  or  if  there  be  no  such 
law,  then  in  the  same  manner  as  is  now 
provided  by  lav;  for  tho  condemnation  of 
property  by  any  railroad  corporation. 
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"The  term  ‘property*  as  used  In  this  section 
shall  mean  and  include  any  real  and  personal 
property  whether  privately  or  publicly  owned 
or  any  easement  or  use  therein,  including, 
but  not  by  way  of  limitation,  * * ^(Underscoring 
ours. ) 

You  suggest  in  your  letter  that  the  City  has  the  right  to 
condemn  the  real  estate  on  which  the  trees  in  question  are  located. 
We  are  of  the  opinion  that  in  the  light  of  the  above  quoted  statute 
you  are  undoubtedly  right  in  this  conclusion. 

However,  you  apparently  draw  a distinction  between  condemnation 
of  an  air  space  easement  which  would  enable  the  City  either  to  top 
the  trees  or  remove  them  from  the  land,  and  an  easement  in  the  real 
estate  itself* 

We  are  of  the  opinion,  however,  that  an  oasement  which  would 
enable  the  City  to  clour  the  necessary  air  space  over  the  land, 
now  occupiod  by  the  trees  in  quostion,  of  obstructions  to  air 
travel  to  and  from  the  landing  field  would  undoubtedly  amount  to 
an  easement  in  the  real  estate  on  which  said  trees  are  located. 

In  othor  words,  the  air  space  occupied  by  the  troes,  as  well  as  the 
trees  thensolves,  constituto  a part  of  the  real  ostate.  In  this 
connection  we  quote  from  Pixel  on  the  Law  of  Aviation  3rd  Edition, 
Section  Ij. 7,  page  55  and  $o,  some  comments  which  wo  consider  very 
enlightening  on  the  subject  of  the  ownership  of  tho  spaco  above 
the  land: 


"The  maxim  that  the  ownor  of  tho  land  owns  tho 
space  above  the  land  to  an  indefinito  height 
Is  no  longer  of  any  force. 

"An  owner  of  land  may  be  said  to  own  and  control 
the  airspace  over  his  land  to  the  height  of  the 
air  usable  by  him  either  in  the  way  of  buildings 
or  accessories  of  buildings  estimated  and  fixed 
according  to  knowledge  or  experience  deduced  from 
UGagc,  common  sense,  scientific  rules  and  tho 
special  circumstances  of  the  case.  In  U.S.  v. 
Crosby,  66  S.  Ct.  1062,  the  extent  the  owner’s 
right  in  superaajacent  airspace  has  been  stated 
us  follows: 

"*V»e  have  said  that  the  airspace  Is  a public 
highway.  Yet  it  is  obvious  that  if  the  landowner 
Is  to  have  full  enjoyment  of  the  land,  he  must 
have  exclusive  control  of  the  immediate  reaches 
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of  tho  enveloping  atmosphere.  Otherwise,  buildings 
could  not  be  erected,  troos  could  not  bo  planted 
and  even  fences  could  not  bo  run  * ' ft  ft.  The 
landowner  owns  at  least  as  much  of  the  space  above 
the  ground  as  ho  can  occupy  or  use  in  connection 
with  the  land  ft  ft  ft.  The  fact  that  he  does  not 
occupy  it  in  a physical  sense— by  the  oroction 
of  buildings  and  the  like  is  not  material. '" 

We  also  quote  from  the  same  textbook  on  Avaitlon  and  from 
Section  ther  of  the  following  which  we  believe  has  direct  applica 
tion  to  the  question  before  us: 

"Air  traffic  rules  specifically  provide 
that  except  in  landing  and  in  taking-off 
certain  minimum  heights  must  be  maintained. 

Low  altitudes  must  necessarily  be  flown 
until  an  airplane  is  under  way  or  lands, 
and  such  flights  at  low  altitudes  resulting 
in  interference  with  the  tiien  existing  use 
to  which  the  land  is  put,  is  outside  the 
definition  of  lawful  flight  and  constitutes 
a trespass.  This  Is  because  such  flight' 
interferes  with  a proporty  right,  namely, 
the  enjoyment  of  property  by  occupants. 

(Underscoring  ours.) 

We  are  accordingly  of  tho  opinion  that  the  air  space  occupied 
by  the  trees,  mentioned  in  your  opinion  request,  constitutes  a 
portion  of  the  real  estate  and  that  an  easement  in  said  air  space 
cannot  bo  condemned  apart  from  tho  real  estate. 

However,  new  Section  1512$,  R.S.A.  Mo.  1939*  Pocket  Supplement, 
page  326,  Laws  Mo.  19^-3*  supra,  provides  that  a city  "shall  have  the 
power  to  acquire  by  purchase,  property  for  an  airport  or  landing 
field  ft  ft  ftand  if  unablo  to  agree  with  the  landowners  on  tho  terms 
thoreof,  nay  accuiro  such  property  by  condemnation  ft  ft  ft." 

The  said  section  then  defines  the  meaning  of  the  term  "property 
as  used  therein  and  says  that  such  term,  "shall  mean  and  include  any 
real  and  personal  property  whether  privately  or  publicly  ownod  or 
any  easoment  or  use  therein,  ft  ft  ft."  V.e  comment  that  since  the 
right  to  clear  the  j space  in  question  of  obstructions  to  air  travel 
to  and  from,  the  landing  field  is  the  right  sought  to  be  acquired, 
undoubtedly  that  right  so  sought  will,  if  obtained,  be  acquired 
for  on  airport  or  landing  field  within  the  meaning  of  the  statute 
above  quoted,  and  that  such  acquisition  is  therefore  authorized  by 
said  section,  and  wc  common t that  an  easement  in  the  real  estate 
for  that  purpose  is  undoubtedly  property  within  the  meaning  of  the 
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definition  of  the  terra  "property"  In  the  section. 

W c are  of  the  further  opinion,  however,  that  under  the  pro- 
visions of  3aid  section  the  City  of  Cape  Girardeau  may  condemn  an 
easement  in  the  real  estate  near  the  landing  field  of  the  airport 
for  the  purpose  of  clearing  and  keeping  clear  of  obstructions  so 
much  of  said  real  estate  (which  includes  the  superadjacent  air 
space)  as  is  reasonably  required  for  the  purpose  of  eliminating 
hazards  to  air  traffic  to  and  from  said  landing  fiold. 

CONCLUSION 


We  are  therefore  of  the  opinion  that  the  city  of  Cape  Girardeau 
cannot  condemn  an  easement  for  on  air  space  for  the  purpose  of 
clearing  away  obstructions  to  air  traffic  on  land  near  the  landing 
fiold  apart  from  an  easoraent  in  tho  real  estate,  but  we  are  further  ' 
of  the  opinion  that  an  easement  in  the  real  estate  itself  for  such 
purpose  may  be  acquired  by  the  process  of  condemnation. 

V.re  comment  that  whilo  the  task  of  describing  in  the  conde:nna- 
tlon  petition  the  exact  easement  sought  to  be  condemned  and  tho 
exact  real  estate  to  bo  subjected  to  said  easement  may  require 
considerable  particularity  in  the  matter  of  specifically  what  is 
included  by  the  necessities  incident  to  the  1^.0  to  1 glide  angle, 
stipulated  by  the  Civil  ..cronauticc  Commission,  nevertheless, 
the  right  to  acquire  such  casement  is  definitely  within  the 
intendment  of  the  statute  abovo  cited. 


Respectfully  submitted. 


APPROVED  .* 

Siu  mJEL  . . 

Assistant  Attorney  General 


MAGISTRATE  CLERKS: 


A county  is  authorized  to  pay  to 
the  clerk  of  a magistrate  court 
a sum  in  addition  to  the  amount 
paid  by  the  state. 


June  9,  1950 


Mr.  Raymond  Vogel 
Prosecuting  Attorney 
Farmers  and  Merchants  Bank 
Building 

Cape  Girardeau,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an  official 
opinion.  You  thus  state  your  request: 

"I  would  like  to  have  your  official  opinion 
with  regard  to  the  questions  set  out  below. 

"Section  2811.121  of  the  Revised  Statutes 
of  Missouri  provides  that  the  total  salary 
of  clerks,  deputies  and  other  employees 
paid  by  the  state  shall  in  no  event  exceed 
the  annual  amount  fixed  in  this  act  for 
clerk  and  deputy  clerk  hire  of  such  courts, 
provided,  that  in  any  county  where  need 
exists,  the  county  court  is  hereby  auth- 
orized, at  the  cost  of  the  county,  to 
provide  such  additional  clerks,  deputy 
clerks  or  other  employees  as  may  be  required 
and  to  provide. funds  for  the  payment  of 
salaries  or  parts  of  salaries  of  clerks, 
deputy  clerks  and  other  employees,  in  addi- 
tion to  the*  amounts  payable  by  the  state  under 
this  act. 

"Section  2811.122  provides  that  in  counties 
with  a population  of  more  than  30,000  and  less 
than  40,000  the  salary  paid  by  the  state  for 
the  magistrate  clerk  shall  be  $1800.00  per  year. 

This  is  the  amount  now  paid  to  the  clerk  of  the 
magistrate  court  in  Cape  Girardeau  County.  The 
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magistrate  of  Cape  Girardeau  County  deslree 
to  pay  to  the  clerk  out  of  county  funds  4300.00 
per  year  in  addition  to  the  .*>1$00.00  paid  to 
the  clerk  by  the  state.  You  will  note  that  the 
county  court  may  provide  funds  for  the  payments 
of  salaries  and  parts  of  salaries. . .in  addition 
to  the  amount  payable  by  the  state  under  this 
act. 

"Under  this  statute  is  the  county  authorised 
to  pay  an  additional  sum  to  the  clerk  of  the 
magistrate  court  which  would  cause  the  salary 
of  the  clerk  to  be  in  excess  of  the  amount 
payable  by  the  state?" 

Section  2S11.121  Mo.  R.  S.  A.  1939,  Laws  of  Missouri  1947, 
Volume  X,  page  241,  states  in  part: 

"In  all  counties  each  magistrate  shall  by  an 
order  duly  made  and  entered  of  record  appoint 
and  fix  the  salary  of  a clerk  of  his  court  and 
may  appoint  such  deputies  and  employees  as  may 
be  necessary  for  the  proper  dispatch  of  the 
business  of  his  court  and  fix  their  salaries 
at  such  sum  as  in  his  discretion  may  seem 
proper.  The  total  salaries  of  clerk,  deputies 
and  other  employees  paid  by  the  state  shall 
in  no  event  exceed  the  annual  amount  fixed  in 
this  act  for  clerk  and  deputy  clerk  hire  of 
such  courts j provided,  that  in  any  county  where 
need  exists « the  county  court  is  hereby  auth- 
prized,  at  the  cost  or  the  county,  to  provide 
such  additional  clerks,  deputy  clerks  or  other 
employees  as  may  ba  required  and  to  provide 
funds" for  the  payment  or  salaries  or  parts 
of  salaries  of  clerks,  deputy  clerks  and  ot  her 
employees,  in  addition  to  the  amounts  payable 
by  the  state  under  this  act.  * * 

(Underscoring  ours.) 


Section  2&11.122  provides  the  amount  that  shall  be  paid  by  the 
state  for  the  salaries  of  magistrate  clerks,  which  sums  are  deter- 
mined by  population  of  the  county  and  in  some  instances  also  by 
assessed  valuation.  This  section  fixes  limits  beyond  which  the 
state  cannot  go  in  making  such  payments.  However,  it  appears  to 
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us  that  the  underscored  portion  of  Section  2&11.121,  quoted  above, 
gives  the  county  authority  to  pay  an  additional  sum  to  the  clerks 
of  the  magistrate  court. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a county  is  authorized 
to  pay  an  additional  sum  to  the  clerk  of  the  magistrate  court  which 
would  cause  the  salary  of  the  clerk  to  be  in  excess  of  the  amount 
payable  by  the  state. 

Respectfully  submitted, 


HUGH  P.  (.ILL  I AMS  ON 
Assistant  Attorney  General 


APPROVED: 


U # U • 

Attorney  General 
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ELECTIONS:  Judges  of  special  referendum  election  to  be 
selected  by  County  Court  from  lists  of  names 
submitted  by  the  committees  of  the  political 
parties* 


March  28,  1950 


Senator  V. . n,  V.alker 
Carrollton,  Missouri 

Dear  Siri 

This  is  in  answor  to  your  letter  of  rocent  date  re- 
questing an  official  opinion  of  t'is  department,  roading 

as  follows: 

"Does  the  County  Court  have  to  solect 
tho  J'udgos  of  Election*  fror:  the  lists 
of  names  submitted  by  the  Political 
Committoea . ?" 

Wo  are  enclosing  an  official  opinion  of  this  depart- 
ment rondored  under  date  of  February  2 If,  1950  to  Raymond  H. 
Vogel,  Prosecuting  Attorney  of  Capo  Girardoau  County,  which 
opinion  holds  that  the  special  reforendum  election  to  be 
held  April  if,  1950  may  be  conducted  under  tho  provisions 
of  Section  11682,  R.  ->.  Missouri,  1939#  or  Section  llk32(a). 
Laws  of  Missouri,  19lf3#  po-ye  550* 

V/o  are  also  enclosing  an  official  opinion  of  tills  de- 
partment rendorod  under  date  of  March  7#  1950  to  Ronald  J. 
Fuller,  Prosecuting  Attorney  of  Phelps  County,  Thia  opinion 
holds  that  the  County  Court  selects  the  Judges  for  the 
special  referendum  election  to  be  hold  April  If,  1950  when 
such  election  is  conducted  under  the  provisions  of  3ection 
11682,  R.  S.  Missouri,  1939* 

YJo  believe  tliat  the  provisions  of  Section  11502,  R.  S. 
Missouri,  1939#  quoted  in  the  enclosed  opinion  to  Mr. 

Fuller,  also  govom  the  selection  of  Judges  at  the  special 
referendum  oloction  appointed  under  the  provisions' of 
Section  lllf32(a).  Laws  of  Missouri,  19^3#  P age  550. 

Tlierofore,  the  Judges  who  are  to  sorre  at  the  special 
roforondum  oloction  to  be  held  April  if,  1950  are  to  be 
selected  frer.;  tho  lists  subnh  ted  by  the  central  coranittea 
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March  23,  1950 


of  the  two  political  parties  who  received  the  lar  oat 
number  of  votes  and  the  next  largest  numbor  of  votes  In 
the  I9I4-8  election,  that  la.  Republican  and  Democratic* 


CONCLUSION 


It  Is  the  opinion  of  tills  department  that  the  judges 
who  are  to  3orve  at  the  special  referendum  election  to  be 
held  April  I4.,  1950  are  to  bo  selected  by  tho  county  court 
from  the  llst3  submitted  by  the  eontral  committees  of  the 
Republican  and  Democratic  parties* 

Respectfully  submitted. 


C*  B.  BURNS,  JR. 

Assistant  \ttomey  General 


APPROVED  EYl 


7.  vkvim 

Attorney  Genera 
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CRIMINAL  PROCEDURE: 


Court  cannot  require  reporter  or  notary 
public  to  take  deposition  in  behalf  of 
indigent  defendant  without  compensation. 


May  26,  1950 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 


filed 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"At  the  request  of  Circuit  Judge  Fred  E. 

Mueller,  Division  No.  4 of  the  St.  Louis 
County  Circuit  Court,  we  are  requesting 
an  opinion  from  your  office  on  the  fol- 
lowing questions: 

"1.  Does  a Circuit  Judge  have  authority 
to  appoint  either  his  Court  Reporter  or 
a Notary  Public  to  take  depositions  on 
behalf  of  an  indigent  defendant  who  is 
confined  in  jail  charged  with  Robbery 
First  Degree  by  means  of  a Dangerous  and 
Deadly  Weapon  and  the  Habitual  Criminal 
Act,  and  for  whom  the  Court  had  previously 
appointed  counsel? 

"2.  And  may  the  cost  of  such  depositions 
be  taxed  as  other  costs? 

"3.  If  it  does  have  the  authority,  is 
such  action  discretionary  or  mandatory  on 
the  oral  or  written  application  of  the 
defendant?" 

We  find  no  statute  expressly  applicable  to  the  situation  pre- 
sented by  you.  Provision  for  depositions  on  behalf  of  defendants 
in  criminal  cases  is  made  by  Sections  4010,  4011  and  4012,  R.  S. 
Missouri,  1939.  Section  4010  provides: 

"When  any  issue  of  fact  is  joined  in  any 
criminal  case,  and  any  material  witness  for 
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the  defendant  resides  out  of  the  state,  or 
residing  within  the  state,  is  enciente , sick 
or  infirm,  or  is  bound  on  a voyage  or  is  about 
to  leave  this  state,  or  is  confined  in  prison 
under  sentence  for  a felony,  such  defendant 
may  apply  to  the  court,  or  judge  thereof,  in 
which  the  cause  is  pending,  for  a commission 
to  examine  such  witness  upon  interrogatories 
thereto  annexed,  and  such  court  may  grant  the 
same  upon  the  like  proof  and  on  the  like  terms 
as  provided  by  law  in  civil  cases.  The  court, 
or  judge  thereof,  granting  such  commission, 
may  permit  the  officer  prosecuting  for  the 
state  to  join  in  such  commission.  The  depo- 
sition of  any  witness  confined  in  prison  un- 
der sentence  for  a felony  shall  be  taken 
where  such  witness  is  confined." 

Section  4011  provides: 

"Interrogatories  to  be  annexed  to  such  com- 
mission shall  be  settled  and  such  commission 
shall  be  issued,  executed  and  returned  in  the 
manner  prescribed  by  law  in  respect  to  com- 
missions in  civil  cases,  and  the  depositions 
taken  thereon  and  returned  shall  be  read  in 
like  cases  and  with  the  like  effect  as  in 
civil  suits." 

Section  4012  provides: 

"The  defendant  in  any  criminal  cause  may  also 
have  witnesses  examined  on  his  behalf,  condi- 
tionally, upon  a commission  issued  by  the 
clerk  of  the  court  in  which  the  cause  is  pend- 
ing, in  the  same  cases  and  upon  the  like  no- 
tice to  the  prosecuting  attorney,  with  the 
like  effect  and  in  all  respects  as  is  pro- 
vided by  law  in  civil  suits:  Provided,  that 
the  notice  in  such  case  to  the  prosecuting 
attorney  shall  state  the  name  or  names  of 
the  witness  or  witnesses  whose  depositions 
are  desired  or  will  be  taken." 

The  procedure  under  what  is  now  Section  4012  was  discussed  in 
the  case  of  Ex  parte  Welborn,  237  Mo.  297,  1.  c.  302,  as  follows: 

" * * * The  right  to  take  depositions  in  crim- 
inal cases  is  statutory  and  the  statute  required 


-2- 


Honorable  Stanley  Wallach 


no  affidavit  or  written  application.  Since 
the  defendant  may  have  witnesses  examined, 
conditionally,  in  his  behalf  exactly  as  in 
civil  cases  (Sec.  5173,  R.S.  1909),  save 
that  a commission  must  issue,  and  since  in 
civil  cases  a party  to  a pending  suit  'may 
obtain  the  deposition  of  any  witness,  to  be 
used  in  such  suit,  conditionally,'  (Sec.  6384, 

R.S.  1909) , the  commission  under  section  5173 
issues  on  demand  as  a matter  of  right,  with- 
out any  preliminary  showing. 

"The  deposition  of  any , consequently  every , 
witness  may  be  taken,  and  the  sole  prere- 
quisite to  the  issuance  of  a commission  un- 
der section  5173  is  that  defendant  desires 
one  and  asks  for  it.  An  affidavit  or  writ- 
ten application  setting  forth  such  desire 
could  serve  no  useful  purpose.  The  Legisla- 
ture saw  no  reason  for  it  and  neither  do  we. 

* * * " 

Section  1920,  R.  S.  Missouri,  1939,  dealing  with  depositions 
in  civil  proceedings  provides  that  depositions,  if  taken  in  this 
state,  may  be  taken  by  one  of  the  following  officers,  " * * * some 
judge,  justice,  justice  of  the  peace,  notary  public  or  clerk  of 
any  court  having  a seal,  in  vacation  of  court,  mayor  or  chief  of- 
ficer of  a city  or  town  having  a seal  of  office;  * * 

In  the  case  of  Watkins  v.  McDonald,  70  Mo.  App.  357,  1.  c.  362, 
the  court  discussed  the  matter  of  compensation  of  commissioners  ap- 
pointed to  take  depositions  in  civil  proceedings  as  follows: 

" * * * This  act  neither  fixes  the  compen- 
sation of  the  officer  empowered  thereunder 
to  take  depositions,  nor  provides  how  or  by 
whom  it  shall  be  paid.  It  cannot  be  intend- 
ed that  the  duties  imposed  by  an  appointment 
under  this  statute  should  be  gratuitously 
performed.  It  necessarily  results  that  upon 
the  rendition  of  such  services  the  commis- 
sioner to  take  depositions  is  entitled  to  a 
reasonable  compensation,  which  must  be  deter- 
mined by  the  court  appointing  him,  in  view  of 
all  the  facts  and  circumstances  attending  the 
performance  of  his  duties . In  making  such  al- 
lowance in  the  present  case,  the  court  should 
have  assessed  the  proper  amount  for  the  ser- 
vices of  the  commissioner  and  his  stenographer, 
the  parties  having  agreed  that  the  stenographer 
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should  be  employed,  and  should  have  ordered 
the  sum  so  fixed  to  be  taxed  as  a part  of 
the  general  cost,  at  the  end  of  the  litiga- 
tion. * * * within  the  limits  furnished  by 
those  analogous  employments , and  in  view  of 
the  circumstances  and  facts  showing  what  was 
done  by  the  commissioner  and  his  stenographer 
in  this  case,  the  court  in  the  exercise  of  a 
just  discretion  should  have  fixed  a reason- 
able compensation.  Commissioners  are  not 
deprived  of  adequate  protection  by  this  rul- 
ing. If  they  choose  to  serve  when  appointed, 
they  can  take  proper  steps  to  secure  their 
fees,  either  by  stipulation  between  the  par- 
ties, or  by  motion  for  security  for  costs. 

* * * « 

The  right  of  the  defendant  to  take  depositions  in  a criminal 
case  has  no  constitutional  source  such  as  the  right  to  compulsory 
process  for  the  attendance  of  witnesses  and  the  right  to  counsel. 
(See  Section  18(a),  Art.  I,  Constitution  of  Missouri,  1945.) 

Section  4003,  R.  S.  Missouri,  1939,  expressly  provides  that 
the  court  shall  appoint  counsel  for  an  indigent  defendant  in  a 
criminal  proceeding.  The  courts  have  held  that  attorneys  appointed 
under  this  section  are  not  entitled  to  receive  compensation  in  the 
absence  of  any  provision  therefor  by  the  Legislature.  In  the  case 
of  Kelley  v.  Andrew  County,  43  Mo.  338,  1.  c.  341,  the  court  stated 

"The  constitution  of  the  State  (art.  I,  sec- 
tion 18)  provides  'that  in  all  criminal  pro- 
secutions the  accused  has  the  right  to  be 
heard  by  himself  and  his  counsel;'  and  by  the 
statute  (Gen.  Stat.  1865,  ch . 212,  Sec.  4)  it 
is  enacted  that  'if  any  person  about  to  be  ar- 
raigned upon  an  indictment  for  a felony  be 
without  counsel  to  conduct  his  defense,  and  be 
unable  to  employ  any,  it  shall  be  the  duty  of 
the  court  to  assign  him  counsel,  at  his  re- 
quest, not  exceeding  two,  who  shall  have  free 
access  to  the  prisoner  at  all  reasonable  hours.' 

These  provisions,  no  doubt,  are  quite  in  accor- 
dance with  the  spirit  and  principles  of  our 
Christian  civilization,  and  deserve  to  be  lib- 
erally construed  and  generously  carried  into 
effect,  for  the  amelioration  of  the  condition 
of  the  class  thereby  intended  to  be  benefited. 

But  these  reflections  do  not  materially  contri- 
bute to  the  solution  of  the  particular  question 
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before  us.  Chandler  has  had  and  enjoyed  the 
fullest  benefit  of  the  benevolent  provisions 
of  the  law  in  his  behalf;  but  the  Legislature 
has  failed  to  make  any  provisions  for  the  pe- 
cuniary compensation  of  those  who,  under  the 
appointment  of  the  court,  rendered  him  ser- 
vice. It  is  at  least  within  the  range  of  a 
reasonable  conjecture  that  this  omission  was 
intentional;  that  the  statute  in  behalf  of 
the  friendless  and  destitute  who  are  charged 
with  crime  was  framed  upon  the  idea  that  mem- 
bers of  the  legal  profession,  in  the  interests 
of  humanity  and  as  an  honorary  and  humane  du- 
ty, would  for  such  persons,  under  such  circum- 
stances, on  the  appointment  of  the  court,  ren- 
der their  professional  services  and  skill 
without  fee  or  pecuniary  reward;  and  that  has 
been  the  practice  in  this  and  other  States; 
and  the  fact  is  significant  that  this  is  the 
first  case  of  the  kind  that  has  appeared  upon 
the  record  of  the  court  in  the  whole  course 
of  our  judicial  history.  The  practice  has 
been  so  uniform,  general,  and  long  contin- 
ued, that  it  might,  perhaps,  be  regarded  as 
an  established  professional  usage  or  custom, 
so  that  those  who  assume  such  service  may  be 
understood  as  undertaking  it  gratuitously  and 
without  reference  to  pecuniary  profit." 

The  right  to  counsel  being  a constitutional  right  afforded 
the  defendant,  we  do  not  feel  that  the  cases  requiring  an  attor- 
ney to  act  on  behalf  of  a defendant  without  compensation  are  ana- 
logous to  the  situation  here  involved.  There  is  neither  law  nor 
custom  which  requires  a person  to  whom  a commission  to  take  depo- 
sitions is  directed  to  proceed  to  take  the  depositions  without 
assurance  of  compensation.  In  the  case  of  Trail  v.  Somerville, 

22  Mo.  App.  308,  the  court  discussed  the  question  of  compensation 
of  a referee  as  follows  (22  Mo.  App.  308,  l.c.  313)  : 

"Upon  the  whole,  we  are  of  the  opinion  that 
a referee  in  this  state  is  in  no  better  posi- 
tion in  respect  of  his  costs  than  any  other 
officer  of  the  court.  He  is  entitled  to  the 
same  remedies  which  are  accorded  to  them,  and 
has  the  further  advantage  over  them  of  being 
able  to  protect  himself,  by  declining  the 
reference,  or  by  requiring  the  parties,  as 
a condition  of  his  entering  upon  the  discharge 
of  its  duties,  to  secure  the  payment  of  his 
compens at ion . * ~*  * " (Underscoring  ours.) 
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A notary  public  would,  we  feel,  be  in  the  same  situation  as 
a referee  in  regard  to  his  services.  He  is  not,  as  is  a lawyer, 
an  officer  of  the  court.  A court  reporter  is  an  officer  of  the 
court.  (State  ex  rel.  v.  Hitchcock,  171  Mo.  App.  109,  153  S.W. 

546.)  However,  a court  reporter  as  such  is  not  authorized  to  take 
depositions.  (Section  1920,  R.  S.  Missouri,  1939,  supra.)  He 
would  have  such  authority  only  if  he  is  a notary  public.  Assum- 
ing that  he  is  a notary  public,  the  taking  of  depositions  on  be- 
half of  indigent  defendants  is  not  a duty  imposed  upon  him  either 
by  law  or  custom.  His  duty  in  such  respect,  therefore,  would  dif- 
fer from  that  of  a lawyer  in  defending  indigent  defendants.  The 
legislature  has  seen  fit  to  require  the  court  reporter  to  prepare 
a transcript  upon  appeal  for  a defendant  who  is  unable  to  pay  the 
cost  of  such  transcript.  (Section  13344,  R.  S.  Missouri,  1939.) 
However,  the  Legislature  has  not  seen  fit  to  impose  upon  the  court 
reporter  the  duty  of  taking  depositions. 

Therefore,  our  answer  to  your  first  question  is  that  a cir- 
cuit judge  does  not  have  the  authority  to  require  either  a notary 
public  or  his  court  reporter  to  take  depositions  on  behalf  of  an 
indigent  defendant  in  a criminal  proceeding.  Under  Section  4012, 

R.  S.  Missouri,  1939,  supra,  and  the  case  of  Ex  parte  Welborn,  supra, 
the  defendant  is  entitled  to  the  issuance  of  a commission  upon  ap- 
plication, either  oral  or  written,  but  there  is  no  method  by  which 
the  court  could  force  a notary  public  or  his  court  reporter  to  ac- 
cept and  execute  the  commission  without  provision  for  his  compensation. 

As  for  your  second  question,  in  the  event  that  the  commission 
should  be  accepted  and  executed,  the  costs  of  the  depositions  could 
properly  be  taxed  as  other  costs.  In  the  case  of  State  v.  Krueger, 

69  Mo.  App.  31,  the  court  held  that  the  costs  of  depositions  taken 
on  behalf  of  the  defendant  in  criminal  proceedings  may  properly  be 
taxed  as  costs. 

As  for  your  third  question,  we  have  concluded  that  there  is 
no  authority  vested  in  the  judge  to  require  a notary  public  or  his 
reporter  to  take  depositions  on  behalf  of  an  indigent  defendant, 
and,  therefore,  there  would  be  no  question  as  to  whether  or  not 
the  court  has  discretion  in  the  exercise  of  its  authority. 

CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  a circuit 
judge  does  not  have  authority  to  require  his  court  reporter  or  a 
notary  public  to  take  depositions  in  behalf  of  an  indigent  defen- 
dant for  whom  the  court  had  previously  appointed  counsel  where  no 
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provision  is  made  for  the  compensation  of  the  reporter  or  notary 
public  in  taking  the  depositions. 

Respectfully  submitted, 

ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


RECORDER  ) Plats  may  be  recorded  by  photostating  in  first-clas 
) counties. 


December  12,  1950 


Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Dear  Sir: 
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We  have  received  your  request  for  an  opinion  of 
this  department,  which  request  is  as  follows: 

"In  the  Recorder  of  Deeds  Office  in 
this  County  it  is  proposed  that  it 
would  be  economical  and  timesaving 
to  photostat  recorded  plats.  We 
have  been  requested  to  secure  an 
opinion  from  you  as  to  the  legality 
of  such  photostating  of  records,  or 
if  there  is  any  prohibition  in  the 
law  against  same." 

Section  12807#  R.  S.  Missouri,  1939#  provides: 

"It  shall  also  be  the  duty  of  the 
recorder  to  record  all  plats  de- 
livered to  him  for  record,  in  a book 
to  be  called  a plat  book,  and,  when 
necessary  to  preserve  uniformity, 
he  shall  reduce  the  scale  of  the 
original  plat,  and  on  each  copy  so 
made  he  shall  Indorse  the  following 
certificate  under  his  hand:  ♦This 
olat  is  truly  copied  from  the  original . 

( sl^necT)  , recorder.  * 

Copies of  the  record of  plats  from 
said  plat  book,  properly  certified 
under  the  hand  and  official  seal  of 
the  recorder,  shall  be  evidence  in 
all  courts  of  justice." 
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Section  13166,  Laws  of  19^5>  page  1^26,  provides: 

"In  all  cities  In  this  state  which 
now  have  or  which  may  hereafter  have 
or  contain  600,000  Inhabitants  or 
more  and  in  all  counties  in  class 
one,  the  recorder  shall  record,  with- 
out delay,  every  deed,  mortgage, 
conveyance,  deed  of  trust,  bond, 
commission  or  other  writing  delivered 
to  him  for  record,  with  the  acknow- 
ledgment, proofs  and  certificates 
written  on  or  under  the  same,  by 
writing  them,  word  for  word,  in  a 
fair  hand,  or  by  typewriting  them  or 
by  photostating  them,  noting  at  the 
foot  of  such  record  all  interlinea- 
tions and  erasures,  and  the  words 
visibly  written  on  erasures,  and  noting, 
at  the  foot  of  the  record,  the  day 
and  times  of  the  day,  month  and  year 
when  the  instrument  so  recorded  was 
delivered  to  him,  or  brought  to  his 
office  for  record;  and  the  same  shall 
be  considered  as  recorded  from  the  time 
it  was  so  delivered.  Except  when 
otherwise  provided  by  law  it  shall  be 
the  duty  of  the  recorder  to  deliver 
to  the  person  holding  his  receipt 
therefor  every  instrument  so  recorded 
within  sixty  days  from  the  date  upon 
which  it  was  presented  for  recording." 

Section  13188,  R.  s.  Missouri,  1939»  provides: 

"Wherever  the  statutes  require  deeds, 
mortgages,  conveyances,  deeds  of  trust, 
bonds,  convenants,  documents,  marriage 
contracts,  certificates  of  marriage, 
commissions,  official  bonds,  statements, 
records,  plats,  surveys,  schedules, 
papers,  patents,  or  other  instruments 
of  writing  to  be  recorded,  the  making 
of  photographic  copies  of  suoh  deeds 
or  other  instruments  of  writing  shall 
be  deemed  recording  within  the  meaning 
of  this  chapter.  Such  photographic 
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copies  shall  be  bound,  paged  and 
indexed  wherever  it  is  so  provided 
for  deeds  or  other  instruments 
recorded  by  hand,  and  such  photographic 
copies  when  bound  together  shall  be 
deemed  record  books  within  the  meaning 
of  this  chapter.” 

We  feel  that  under  the  above-quoted  statutory  provi- 
sions plats  may  be  recorded  in  your  county  by  photostating. 
Section  13166,  which  is  applicable  to  first-class  counties, 
the  class  to  which  st.  Louis  County  belongs,  provides  for 
the  photostating  of  certain  specified  instruments  but  does 
not  specifically  refer  to  plats.  Section  13188,  providing 
for  the  recording  by  the  making  of  photographic  copies, 
expressly  includes  plats.  This  section  is  applicable 
generally  to  all  counties.  It  was  originally  enacted  in 
Laws  of  1917»  page  4ifl.  Section  13166  was  originally  found 
in  Laws  of  1933  at  page  3&2.  We  do  not  feel  that  the 
Legislature,  by  omitting  the  word  "plat"  from  Section  13166 
as  originally  enacted,  intended  to  exclude  such  instruments 
from  the  class  of  instruments  which  might  be  photostated 
in  certain  of  the  larger  counties.  It  will  be  noted  that 
Section  13166  refers  to  deed,  mortgage,  etc,,  "or  other 
writing."  Section  13188  lists  plats  specifically  and  in 
the  second  reference  to  the  copying  of  such  instruments  uses 
the  language,  "such  deeds  or  other  instruments  of  writing." 
Thus,  in  this  section  the  Legislature  included  plats  in 
the  term  "other  instruments  of  writing,”  and  we  think  that 
the  "other  writing"  referred  to  in  section  13166  would  like- 
wise include  plats. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
in  St.  Louis  County,  a county  of  the  first  class,  plats 
may  be  recorded  by  photostating. 

Respectfully  submitted. 


APPROVED: 


Attorney  General 


ROBERT  R.  .VSLBORN 

Assistant  Attorney  General 
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BUiLDIHG  AND  LOAN:  Association  may  not  have  both  an 

undivided  profits  and  unallocated 
reserves  account. 


February  23,  1900 


Hr.  clarexice  Webb 
Supervisor,  Division  of 
Savings  and  Loan  Supervision 
Jefferson  City,  Missouri 
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Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion  upon  the  following  matter: 

Under  Section  39  of  the  Savings  and  Loan 
Law  may  an  association  maintain  both  an 
undivided  profits  account  and  unallocated 
reserves  account. 

Section  35*  Laws  of  Missouri,  1945*  page  1573*  Section 
8257*34*  M.R.S.A.,  provides  as  follows: 

0 

"The  board  of  directors  of  each  associa- 
tion shall  set  up  and  maintain  the  re- 
serves required,  and  may  maintain  such 
additional  reserves  as  are  permitted, 
by  this  Act.  The  board  shall  make  semi- 
annually from  net  earnings  or  undivided 
profits  appropriations  for  reserves  re- 
quired by  law  and  such  additional  ap- 
propriations, if  any,  as  may  be  deemed 
advisable  by  the  board  for  the  protection 
of  the  association." 

Section  3^,  Laws  of  Missouri,  1945*  page  1578,  Section 
8257.35,  M.R.S.A.,  provides,  in  part,  as  follows: 

"Each  association  shall  accumulate  from 
its  net  earnings  and  maintain  a contingent 
fund  (which  may  also  be  termed  general 
reserve)  for  the  sole  purpose  of  absorbing 
losses.  On  the  semi-annual  closing  dates, 
each  association  shall,  before  declaration 
of  any  dividend  for  such  semi-annuul  period. 
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transfer  to  such  fund  or  reserve  an  amount 
not  less  than  ten  per  cent  of  Its  net 
earnings  for  such  semi-annual  period* 

Section  38#  Laws  of  Kissouri,  1945#  page  1578#  Section 
8257*37#  M.R.S.A.,  rerds  as  follows: 

"On  each  semi-annual  closing  date,  after 
payment  or  provision  for  payment  of  all 
expenses  and  transfers  to  reserves,  the 
remainder  of  net  earnings  shall  be  cred- 
ited to  the  undivided  profits  account," 

Section  39*  Laws  of  Missouri,  1945#  page  1578#  Section 
8257*38*  If.R.S.A.,  which  is  mentioned  in  your  request  and  was 
a part  of  the  Senate  Committee  Substitute  for  Senate  Bill  No. 
65#  passed  by  the  65th  General  Assembly,  states: 

"The  association  nay,  at  its  option, 
designate  the  undivided  profits  account 
as  unallocated  reserves.  tv  -tv" 

Section  40#  Laws  of  Missburi,  1945#  page  1578#  Section 
8257*39#  M.R.S.A.,  reads  as  follows: 

"As  of  Juno  30  and  December  31  of  each 
year  the  board  of  directors  shall  declare 
such  dividend,  if  any,  from  the  undivided 
profits  account  as  the  board  shall  deem 
advisable,  taking  into  consideration  ex- 
isting conditions;  provided  however  that 
any  association  which,  upon  the  effective 
date  of  this  Act,  lied  been  closing  its 
books  and  declaring  dividends  upon  other 
semi-annual  dates  may  continue  to  do  so, 
with  the  consent  of  the  supervisor." 

Under  the  above  statutes,  it  will  be  seen  that  the  Savings 
and  Loan  Association  is  required  to  set  up  a contingent  fund 
which  is  to  be  used  for  the  purpose  of  absorbing  losses,  and 
that  such  contingent  fund  may,  in  the  discretion  of  the  Board 
of  Directors  of  the  Association,  be  designated  as  a general  re- 
serve fund.  Further,  the  association  is  required  to  provide 
an  undivided  profits  account,  but  permission  is  given  to  the 
association  to  designate  such  undivided  profits  account  as  un- 
allocated reserves. 

We  believe,  from  a reading1:  of  the  statutes,  that  it  was 
the  intent  of  the  Legislature  that  the  association  had  its 
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choice  as  to  what  name  should  be  applied  to  the  two  funds. 

The  contingent  fund  could  be  designated  as  a general  reserve 
fund,  while  the  undivided  profits  account  could  be  called 
unallocated  reserves.  The  reason  for  giving  to  the  association 
its  choice  as  to  the  appellation  that  could  be  applied  to  the 
fund  out  of  which  dividends  were  to  be  paid  was  that  the  term 
"undivided  profits"  might  lead  a shareholder  to  believe  such 
account  was  available  and  should  be  paid  out  in  dividends  in 
its  entirety,  while  the  term  "unallocated  reserves"  would  in- 
dicate that  a part  of  said  fund  is  being  held  in  reserve, 

"taking  into  consideration  existing  condition^,"  as  authorized 
in  Section  IfO,  supra.  We  do  not  believe  the  Legislature  in- 
tended that  both  the  undivided  profits  account  and  unallocated 
reserves  account  could  be  maintained  by  the  assQeiation,  but 
merely  gave  to  the  association  its  choice  as  to  names,  the 
fund  remaining  the  same  no  matter  by  what  nano  it  was  designated 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
Savings  and  Loan  Association  may  not  maintain  both  an  undivided 
profits  account  and  an  unallocated  reserves  account. 


Respectfully  submitted, 


APPROVED* 


ARTHUR  M.  0* KEEFE 

Assistant  Attorney  General 
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SAVINGS  AND  LOAN:  Money  found  by  United  States  Court  in 

DISTRIBUTION  OP  MONEY  DUE  insurance  rate  litigation  to  be  due  to 

LIQUIDATED  SAVINGS  AND  certain  liquidated  building  and  loan 

LOAN  ASSOCIATIONS  CONSISTING  associations  being  in  the  nature  of 
OP  REFUNDS  OP  INSURANCE  premium  refunds  cannot  be  distributed 

PREMIUMS  GROWING  OUT  OF  according  to  provisions  of  Section  82a 

INSURANCE  RATE  LITIGATION  of  S.B.  t>5,  65th  General  Assembly  but 

IN  UNITED  STATES  COURT*  will  be  escheatable  to  State  of  Missouri 

as  unclaimed  by  the  unknown  owners  within 
five  years  of  the  ruling  of  the  court 
finding  said  money  to  be  due  to  said 
liquidated  savings  and  loan  associations. 


June  20,  1950 


Honorable  Clarence  V/ebb 
Supervisor,  Division  of  Savings 
and  Loan  Supervision 
State  Office  Building 

Dear  Sir: 

We  have  your  recent  letter  in  which  you  request  an  opinion 
of  this  department.  Your  letter  Is  as  follows: 

"We  are  in  receipt  of  a request  from  Mr. 

James  E.  Goodrich  a Kansas  City  Attorney 
who  was  appointed  by  the  United  States 
District  Court  for  Central  Division  of 
the  Western  District  of  Missouri,  as 
'Custodian  in  connection  with  the  insurance 
rate  litigation  pending  in  the  court,  for 
information  as  to  the  question  as  to  whom 
he  should  pay  certain  refunds,  which  have 
been  adjudged  to  be  due  to  some  Savings 
and  Loan  Associations  which  have  been  liquidated 
and  are  not  now  in  existence. 

"The  stuns  of  money  owing  to  said  non-existing 
Savings  and  Loan  Associations  are  very  small, 
varying  from  sixty-five  cents  to  three  hundred 
and  thirty-eight  dollars  and  fifty-two  cents 
and  amounting  to  a total  sum  of  only  six 
hundred  and  fourteen  dollars  and  ten  cents. 

Mr.  Goodrich  has  assumed  that  the  records  in 
our  office  will  disclose  the  names  of  the 
persons  who  are  entitled  to  receive  these 
refunds  and  that  we  can  tell  him  how  to 
distribute  said  funds. 

"In  view  of  the  inquiry  directed  to  us  by 
Mr.  Goodrich  and  in  view  of  the  facts  above 
set  forth  we  have  given  some  consideration  to 
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the  natter  and  It  seems  to  us  that  the  f mads 
could  be  distributed  pursuant  to  the  provisions 
of  Section  S2A  of  Senate  Bill  65,  passed  by  the  . 
Sixty-Fifth  General  Assembly.  We  desire  an 
opinion  from  your  office,  first,  on  the  question 
as  to  whether  or  not  such  fund  can  be  distributed 
pursuant  to  the  provisions  of  the  above  mentioned 
Senate  Bill*  In  the  event  that  your  answer  to 
that  question  is  in  the  negative  we  then  desire  your 
opinion  as  to  whether  or  not,  when  a refund  of  a 
portion  of  an  insurance  premium  or  portions  of  more 
than  one  insurance  premium  is  the  property  of  a 
liquidated  Savings  and  Loan  Association  such  refund 
should  be  paid  to  the  surviving  stockholders  of 
the  association* 

"If  your  opinion  is  that  such  refunds  should  be  paid 
to  the  surviving  stockholders  of  the  liquidated 
associations  we  comment  that  this  department  does 
not  have  in  its  files  lists  of  such  stockholders  and 
that  it  lacks  the  facilities  to  obtain  such  lists 
and  we  would  therefore  like  for  your  opinion  to 
cover  the  question  as  to  whether  this  department 
is  under  any  obligation  to  assist  the  Custodian 
appointed  by  the  court  in  the  solution  of  the 
problems  involved  in  the  distribution  of  these 
funds." 

You  ask  whether  or  not  sums  of  money  constituting  insurance 
premium  refunds  found  by  the  United  States  District  Court  to  be  due 
to  certain  savings  and  loan  associations  which  associations  have 
been  liquidated  and  out  of  existence  for  years  can  be  distributed 
in  accordance  with  the  provisions  of  Section  32(a)  of  S.B*  65, 

65th  General  Assembly.  In  your  above  quoted  opinion  request  it  is 
indicated  that  there  is  nothing  in  your  files  from  which  infor- 
mation as  to  the  names  of  the  former  stockholders  in  said  liquidated 
building  and  loan  associations  can  be  ascertained  and  that  you  lack 
facilities  for  making  an  investigation  in  order  to  inform  yourself 
as  to  the  names  and  addresses  of  such  persons. 

The  pertinent  portion  of  said  section  82(a)  of  S.B.  65,  65th 
General  Assembly  is  as  follows: 

"If  upon  final  liquidation  and  dissolution 
of  an  association,  * -Hony  amount  held  by 
suoh  association  is  distributable  or  payable 
to  a member  or  other  person  whoso  address  is 
unknown  and  cannot  be  ascertained  within 
one  year,  suoh  amount  shall  be  paid  to  the 
supervisor,  who  shall  make  application  to  the 
circuit  court  of  the  county  in  which  the  principal 
office  of  said  association  is  or  was  located  for 
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an  order  designating  a bank  or  trust  company 
In  such  county  In  which  all  such  monies  may  be 
deposited  to  the  credit,  respectively,  of  all 
such  members  or  other  persons,  or  the  legal 
representatives  thereof*  A compliance  with  the 
terms  of  such  order  shall  be  a full  discharge 
of  all  liability  upon  the  part  of  the  association 
to  each  such  member  or  other  person  for  the  amount 
so  distributable  or  payable*  The  amount  of  each 
such  deposit  shall  be  paid  by  the  bonk  or  trust 
company  to  the  person  to  whose  credit  the  deposit 
was  made  in  the  same  manner  and  under  tho  same  con- 
ditions as  if  tho  deposit  had  boon  made  personally 
by  3uch  person." 

We  oro  of  the  opinion  that  tho  above  quoted  section  Is  not 
applicable  to  tho  conditions  described  in  your  letter  for  the  reason 
that  said  section  is  especially  designed  for  the  accomplishment  of 
tho  purpose  of  providing  a way  to  dispose  of  sums  of  money  due 
to  unknown  ownors  of  portions  of  the  assets  of  savings  and  loan 
associations  in  the  process  of  liquidation  and  at  the  time  that  the 
liquidation  is  accomplished  and  that  it  doos  not  contemplate  distri- 
bution of  sums  of  money  accruing  to  tho  building  and  loan  associations 
by  virtue  of  refunds  ordered  by  the  court  after  liquidation  has 
been  completed* 

Furthermore,  wo  are  of  the  opinion  that  Section  1 of  an  Act 
entitled  Escheats,  Gifts  and  Devises  to  the  State,  page  293#  Laws 
Mo*  191^7#  is  applicable  to  the  facts  involved  in  your  opinion  request. 

Said  Section  1 of  said  Act  is  as  follows t 

"After  the  owner,  his  assignee,  personal 
representative,  grantee,  heirs,  devisees 
or  other  successors,  entitled  to  any 
moneys,  refund  of  rates  or  premiums  or 
effects  by  reason  of  any  litigation 
concerning  rates,  refunds,  refund  of 
premiums,  fares  or  charges  eoll'ec'tecf 
by  any  person  or  corporation  in  the  State 
of  fJissouri  for  any  service  rendered 
or  to  bo  rendered  in  said  state,  or  for 
any  contract  of  Insurance  on  property" 
in  this  state,  or  undor  any  contract  of 
Insurance  performed  or  to  do  pori'ormed  in 
said  s'tabo,  which  mono y a , refund  of  rate's 
or  premiums  or  effects  havo  boon  paid  in£o 
or  aoposiWa  In  connection  with  any  cause"' 
in  any  court  o~  tho  Jtato  of  his sour!  or 
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In  connection  with  any  cause  in  any  United 
States  court,  or  so  paid  into  tho  custody 
of  any  depository,  clerk,  custodian,  or 
o GY.or  officer  Ox  such  court  (v/hothor  the  sane 
bo  afterwords  transferred  and  deposited  in  the 
United  States  Treasury#  or  not)  shall  be  und 
remain  unknown#  or  the  whereabouts  of  such 
person  or  persons  shall  be  and  has  been  un- 
loiOYjn#  for  the  period  heretofore#  or  hereafter# 
of  five  successive  years,  or  such  moneys#  rofund 
of  rates  or  premiums  or  effects  remain  unclaimed 
for  tho  period  heretofore#  or  hereafter,  of  five 
successive  years,  from  the  time  such  moneys  or 
property  are  ordered  repaid  or  distributed  by  said 
courts,  such  moneys  or  property  shall  be  escheatable 
to  the  State  of  Missouri,  and  shall  bo  escheated 
to  the  State  of  Missouri  in  the  manner  hereinafter 
provided#  with  all  interest  and  earnings  actually 
accrued  thereon  to  the  date  of  the  Judgment  and  decree 
for  the  escheat  of  the  same*”  (Underscoring  ours) 

We  suggest  the  fact  that  tho  money  referred  to  in  your  letter 
comes  squarely  within  the  provisions  of  the  last  quoted  section 
said  money  constituting  refunds  of  lnsuranco  premiums  ordered  by 
the  United  States  court  in  insurance  rate  litigation  and  that  the 
stockholders  of  the  liquidated  savings  and  loan  associations  in- 
volved are  unknown  owners  and  we  are  of  tho  opinion  that  if  they 
do  not  claim  these  funds  within  the  statutory  period  of  five  years 
mentioned  in  said  section  said  funds  will  be  escheatable  to  the 
State  of  Missouri* 


CONCLUSION 


We  are  accordingly  of  the  opinion  that  the  custodian  appointed 
by  the  United  States  court  should  hold  these  funds  of  these  unknown 
owners  until  either  the  owners  establish  thoir  right  to  some  or 
until  he  has  held  such  funds  for  the  abovo  mentioned  statutory 

period  of  five  years,  after  which  time  said  funds  will  be  escheatable 
to  the  State  of  Missouri. 

Respectfully  submitted# 

. 

APPROVED! 

SAMUEL  H.  WATSON 

Assistant  Attorney  Gonoral 

_ Attorney  General 
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CRIMINAL  LAW:  Venue  in  a case  of  obtaining  money  un*de> 

, lies  in  the  County  wherein  the  money  ia  actuallj  obtained. 

VENUE:  When  checks  are  Involved  the  money  is  obtained  when  the 

check  is  charged  to  the  account  of  the  drawer  of  said  check, 
except  when  the  said  check  is  transmitted  through  the  malls, 
in  which  case  venue  would  lie  in  the  County  wherein  the 
letter  was  mailed. 


January  2?,  1950 


Hon.  Joe  C.  Welborn 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Mr.  Welborn: 


/S' 


$ 


We  hr-ve  your  recent  letter  reaueeting  an  official  opinion  of 
this  department.  Your  opinion  reauest  is  as  follows: 

"I  would  like  an  official  opinion  of  your  depart- 
ment as  to  the  venue  in  a case  of  a state  employee 
defrauding  the  state  by  means  of  a "padded"  expense 
account.  The  expense  account  is  mailed  to  Jefferson 
City  at  regular  intervals,  from  an  outstate  eounty. 

The  account  is  approved,  and  the  oheck  is  mailed 
from  Jefferson  City." 

The  sole  Question  presented  in  your  opinion  reauest  is: 

Where  does  venue  lie  in  a case  of  a state  employee 
defrauding  the  State  by  "padding"  his  expense  account, 
said  expense  account  being  mailed  from  an  outstate 
county  to  Jefferson  City,  where  it  is  approved  and 
the  oheok  in  payment  of  same  is  then  mailed  to  said 
outstate  county  from  Jefferson  City? 

Section  3767*  Mo.  R.  3.  A.  provides: 

"Offenses  committed  against  the  laws 
of  this  state  shall  be  punished  in  the 
county  in  which  the  offense  is  committed, 
exoept  as  may  be  otherwise  provided  by 
law. " 

Henoe  in  order  to  determine  where  the  venue  lies  in  the  case 
here  at  hand  it  is  necessary  for  us  to  first  determine  in  which 
county  the  offense  was  committed.  The  expense  account  was 
made  up  in  an  outstate  county  and  thence  mailed  to  Jefferson 
City  where  the  said  expense  account  was  approved  and  then  in 
reliance  upon  the  statements  made  and  submitted  in  the  said 
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expense  aooount  a cheek  was  drawn  by  the  State  in  favor  of 
•aid  employee  and  thenoe  mailed  to  him  In  the  outs  tat*  county. 

There  are  two  rules  either  of  whloh  may  be  applied  to  estahLlsh 
the  venue  of  the  case  here  at  hand  under  the  facte  submitted 
In  your  opinion  request. 

The  first  of  these  two  rulee  la  stated  In  22  C.J.S.,  Criminal 
Law,  Seotlon  185  (n)  page  287,  ee  follows: 

"The  general  rule  Is  that  the  crime  of 
obtaining  money  or  property  by  false 
pretenses  Is  completed  where  the  money 
or  property  Is  obtained,  and  that.  If 
the  pretenses  are  made  within  one  Juris- 
diction and  the  money  or  property  Is 
obtained  In  another,  the  person  making  the 
representations  must  be  Indicted  vlthln 
the  latter  Jurisdiction,  ****■*••  *,* 

The  above  quoted  rule  was  applied  by  the  Supreme  Court  of 
Missouri  In  the  case  of  State  v.  Mandell,  18*3  8.  w.  2d  59, 
wherein  the  court  held  that  the  proeeoutlng  witness  did  not 
part  with  her  money  until  the  checks  were  charged  to  her  aocount. 
The  following  quote  appears  therein  on  page  6b: 

"*  « « « in  the  case  before  us  Mrs.  Springer 
parted  with  her  money  In  the  City  of  St.  Louis 
when  the  cheoks  were  oharged  to  her  amcount. 

Until  that  occurred  she  had  full  dominion  over 
It.  A case  In  point  la  Raymond  v.  State,  116 
Tex.Cr.R.  595,  33  8.W.  2d  192.  It  was  there 
held  In  a prosecution  for  obtaining  money 
..  under  false  pretenses  that  the  venue  was  In 

8haokelford  county.  The  ohsck  ppon  whloh  the 
money  was  obtained  was  drawn  on  a bank  In 
Sh&okelford  county  but  cashed  by  the  defendant 
In  a bank  In  Tarrant  oounty.  The  exact  situa- 
tion as  that  In  the  case  before  us.  We  rule 
that  the  venue  of  the  orlme  was  In  the  City  of 
St.  Louis.  ********  **■ 

It  follows  therefore  that  the  county  wherein  the  drawee  bank 
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was  located,  end  by  vhloh  said  bank  the  check  was  ultimately 
paid,  would  be  the  county  where  the  State  had  oarted  with 
lte  money.  Hence,  venue  In  this  Instance  would  lie  In  that 

county. 

• 

The  second  rule  whloh  may  be  applied  to  the  facts  recited 
In  your  opinion  request  In  order  to  ascertain  wherein  the 
venue  of  such  oase  would  lie  Is  stated  In  22  C.J.S.,  Criminal 
Law,  Section  185  (n),  page  287,  ae  follows: 

■Where,  Induced  by  false  pretenses,  one 
transmits  by  mall  to  accused  money,  drafts, 
or  other  writings,  such  mailing  Is  a deliv- 
ery to  the  postmaster  as  the  agent  of 
aocused,  to  be  forwarded  to  him,  end  the 
offense  Is  complete  where  the  letter  Is 
mailed,  and  is  Indictable  at  such  place; 

* # * « « t » 

i 

* 

No  cases  were  found  In  this  Jurisdiction  In  which  the  above 
ouoted  rule  was  applied.  However,  the  above  auoted  rule  was 
applied  In  the  oase  of  People  v.  Megladdery,  105  P.  (2d)  385 
wherein  the  court  said  on  page  390: 

"The  appellant  urges  that  the  oourt  had 
no  Jurisdiction  over  the  offense  set  forth 
in  the  fourth  count  because  the  oheok 
Involved  In  that  count  was  written  In 
Saoramento  end  there  mailed  to  the  Dayee 
addre  sed  to  Oakland.  Such  was  the  testimony 
of  the  appellant  but  other  witnesses  gave 
conflicting  testimony  from  which  the  Jury 
could  have  found  that  the  oheok  was  mailed 
In  Alameda  county.  * # 

Applying  the  above  ouoted  rule  to  the  facts  here  at  hand  It 
Is  readily  seen  that  the  venue  in  this  Instant  would  lie  In 
that  county  wherein  the  oheok  wae  mailed,  namely,  Cole  County 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  the 
venue  of  the  charge  of  obtaining  money  by  false  pretenses 
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against  a state  employee , for  a fraudulent  expense  aoeount 
mailed  to  Jefferson  City  from  an  out-state  oounty  and  a 
check  for  payment  of  the  same  being  mealed  to  said  state 
employee  from  Jefferson  City,  would  be  either  In  that  county 
wherein  the  said  drawee  bank  v*s  located  and  by  which  said 
bank  the  oheok  was  ultimately  paid;  or  In  that  county  where- 
in the  said  oheok  was  mailed  to  the  said  state  employee, 
whloh  In  this  Instance  would  be  Cole  County. 


Respectfully  submitted 


PHILIP  M.  SFSTRIC 
Assistant  Attorney  General 
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♦ ( ) property  owned  by  Veterans’  organization  exempt  from  taxation 

TAXATION  ) if  used  only  for  organization  meetings,  and  not  for  social 
) or  other  activities,  and  if  organization  is  engaged  in 
) permanent,  fixed  projects  of  charitable  nature*  ' . > 


February  10*  1950 


' ' / 


Honorable  William  H.  Weasel 
Prosecuting  Attorney 
Oasoonade  County 
Hermann,  Missouri 

Dear  Siri 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows) 

"Is  a Veteran's  Organisation,  suoh  aa 
Veterans  of  Foreign  Wars  of  The  American 
Legion,  exempt  from  paying  taxes  on  an 
Organisation  owned  Lodge  Building,  used 
only  for  purposes  of  holding  meetings 
of  the  lodge  which  owns  said  bulldingT" 

Section  6,  Artiole  X,  Constitution  of  Missouri,  19^5#  pro- 
vides ) 

"All  property,  real  and  personal,  of  the 
state,  oounties  and  other  political  sub- 
divisions, and  non-profit  cemeteries, 
shall  be  exempt  from  taxation}  and  all 
property,  real  and  personal,  not  held  for 
private  or  corporate  profit  and  used  ex- 
clusively for  religious  worship,  for 
sohools  and  colleges,  for  purposes  purely 
charitable,  or  for  agricultural  and 
horticultural  societies  may  be  exempted 
from  taxation  by  general  law*  All  laws 
exempting  from  taxation  property  other 
than  the  property  enumerated  in  this 
artiole  shall  be  void." 

Section  5,  Laws  of  Missouri,  19^5»  page  1799#  provides  in 

part ) 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  oounty  or  local 
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purposes*  * » * Sixth,  all  property, 
real  and  personal  actually  and  regularly 
used  exclusively  for  religious  worship, 
for [schools  and  colleges,  or  for  purposes 
purely  charitable,  and  not  held  for  private 
or  corporate  profit  shall  be  exempted 
from  taxation  for  state,  city,  county, 
sohool,  and  local  purposes;  provided,  how- 
ever, that  the  exemption  herein  granted 
shall  not  include  real  property  not 
actually  used  or  occupied  for  the  purpose 
of  the  organization  but  held  or  used  as 
investment  even  though  the  income  or 
rentals  received  therefrom  be  used  wholly 
for  religious,  educational,  or  charitable 
purposes," 

If  the  property  of  veterans*  organization®  is  to  be  exempt 
from  taxation,  the  only  available  exemption  is  that  applicable 
to  property  actually  and  regularly  used  for  purposes  purely 
oharltable  and  not  held  for  private  or  corporate  profit.  We 
presume  that  the  property  in  question  is  not  held  for  private 
or  corporate  profit,  otherwise,  no  question  of  exemption  could 
arise.  The  question  is,  therefore,  whether  or  not  property 
owned  by  veterans*  organizations,  is  actually  and  regularly  used 
for  purposes  purely  charitable. 

We  find  no  cases  either  in  this  state  or  in  other  states 
in  whioh  the  question  of  exemption  from  taxation  of  property 
owned  by  veterans'  organizations  has  been  considered. 

In  the  case  of  Salvation  Army  v.  Hoehm,  3>4  Mo.  107*  188  S.W. 
(2d)  826,  at  1.  c.  830,  the  meaning  of  "charity"  for  the  purpose 
of  exemption  from  taxation  was  set  forth  as  follows* 

"‘Probably  the  most  comprehensive  and 
carefully  drawn  definition  of  a charity 
that  has  ever  been  formulated  is  that  it  is 
a gift,  to  be  applied  consistently,  with  exist- 
ing laws,  for  the  benefit  of  an  indefinite 
number  of  persons,  either  by  bringing  their 
hearts  under  the  influence  of  education  or 
religion,  by  relieving  their  bodies  from 
disease,  suffering,  or  constraint,  by  assist- 
ing them  to  establish  themselves  for  life, 
or  by  erecting  or  maintaining  public  build- 
ings or  works  or  otherwise  lessening  the 
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burdens  of  government.  « » « A charity 
may  restrict  Its  admissions  to  a class 
of  humanity , and  still  be  public;  It  may  be 
for  the  bllndf  the  mute,  those  suffering  un- 
der special  diseases,  for  the  aged,  for  In- 
fants, for  women,  for  men,  for  different 
callings  or  trades  by  which  humanity  earns 
Its  bread,  and  as  long  as  the  classification 
is  determined  by  some  distinction  which 
involuntarily  affects  or  may  affect  any  of 
the  whole  people,  although  only  a small 
number  may  be  directly  benefited,  it  is  pub- 
lic.’ *■  * * " 

In  the  case  of  In  Re  burroughs’  Estate,  206  S.W.  (2d)  3^0*  the 
question  involved  was  whether  or  not  a devise  of  property  to  a 
trustee,  with  directions  to  erect  a building  for  Masonic  purposes 
only,  was  exempt  from  inheritance  tax  under  Sections  £76  and  60 2, 

R.  S.  Missouri,  1939#  which  provide  exemption  for  transfers  of 
property  to  be  actually  used  solely  for  charitable  purposes.  The 
court  held  the  devise  exempt  from  inheritance  tax.  The  court  in 
its  opinion  considered  largely  cases  in  which  the  liability  of 
property  owned  by  Masonic  Orders  to  taxation  was  involved,  and 
the  decision  of  the  oourt  is,  we  feel,  helpful  in  the  present 
situation. 

The  oourt  dismissed  the  facts  presented  as  follows:  ( 206  S.W. 

(2d),  1.  c.  3I4.3) 

This  agreed  statement  of  facts 
disoloses  that  no  activity  of  the  Masonic 
Orders  in  Mexico  has  the  slightest  tinge 
of  commercialism.  The  charter  does  not 
authorize  those  Masonic  Orders  to  engage 
in  any  activity  through  which  any  individ- 
ual would  obtain  any  financial  benefit  or 
gain.  The  agreed  statement  of  facts  does 
show  that  the  lodges  afc'  Mexico  aid  the  par- 
ent or  Grand  Lodge  in  permanent , fixed 
and  continuous  projects  of  a charitable  na- 
ture ; for  example,  the  Masonic  home  0/ 

Missouri  where  lndlgent**Magons , widows 
and  orphans  Vi*  Masons  are  provided  with 
a home . SonEributions  to  maintain  this 
home  are  mandatory  upon  the  subordinate 
lodges  and  chapters.  Does  the  fact  that  the 
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building  to  be  erected  by  the  trustee  la  to  be 
used  for  holding  lodge  meetings  and  teach- 
ing Masonry  and  its  principles,  as  indicated 
by  the  agreed  statement  of  facta,  defeat  the 
exemption  here  claimed?  *•  » *" 

(Underscoring  ours.) 

The  court  answered  its  question  as  follows:  ( 206  S.W.  (2d), 
1.  c.  314-3) 


"After  careful  consideration  of  this 
question  and  after  reading  many  cases  we 
conclude  that  the  property  devised  to  the 
trustee  in  this  case,  for  the  purpose  of 
erecting  a Masonic  Temple  to  be  used  ex- 
clusively by  the  Masonic  bodies  of  Mexico, 
Missouri,  for  Masonic  purposes  only  must 
be  exempt  from  the  inheritance  tax,  ^ *• 

"In  Fitterer  v.  Crawford,  157  Mo.  51,  loc. 
cit.  63,  57  S.W.  532,  535,  50  L.R.A.  191, 
this  court  said:  *Cur  conclusion  is  that 
Masonic  lodges  are  organised  for  charitable 
and  benevolent  purposes,  with  no  incentive 
to  private  or  corporate  gain,  but  whotoe 
revenues  derived  from  whatever  source 
they  may  be,  are  applied  to  the  payment  of 
their  current  expenses,  and  the  relief  of 
their  afflicted  and  needy  members  and  their 
families,  and,  although  their  charity  is  re- 
stricted to  such  use,  they  are  charitable  in- 
stitutions. 1 

"Many  cases  from  other  states  have  held 
that  the  Masonic  Lodge  is  a charitable  in- 
stitution and  exempt  from  taxation  if  the 
property  sought  to  be  exempted  is  being 
used  exclusively  for  Masonic  purposes. 

* * *" 

The  court  further  stated  at  206  S.W.  (2d)  1,  1.  c.  344* 

" * # it  In  the  case  of  Ancient  Ce  Accepted 
Scottish  Rite  of  Freemasonry  v.  Board 
of  County  Com*rs,  122  Neb.  586,  2hl  N.K. 

93,  loc.  cit.  97,  81  A.  L.  R.  1166, 
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the  Supreme  Court  of  Nebraska  had  the 
following  to  say:  »And  so,  while  It  Is  a 
well-settled  general  rule  that  exemptions 
from  taxation  are  to  be  strictly  construed, 
and  their  operation  la  never  to  be  extended 
b\  construction,  the  power  and  the  right  of 
the  state  to  tax  are  always  presumed,  and 
the  exemption  must  be  clearly  granted. 

This  doea  not  mean  that  there  should  not 
be  a liberal  construction  of  the  language 
used  in  order  to  carry  out  the  expressed  in- 
tention of  the  fundamental  lawmakers  and 
the  legislature,  but,  rather,  that  the  proper- 
ty which  is  claimed  to  be  exempt  must  come 
clearly  within  the  provisions  granting  such 
exemption'.  25  ! .C.L.  1093*  section  309*' 

"’.Ye  deem  the  above  language  appropriate 
to  the  situation  before  us.  We  are  strength- 
ened in  ourl  view  by  the  wording  of  our 
constitution  and  statute  above  referred  to 
wherein  both  read  in  substance  that  all 
property,  real  and  personal,  not  held  for 
private  or  corporate  profit  and  used  exclu- 
sively for  charitable  purposes  may  be  ex- 
empt from  taxation.  We  realise  that  finan- 
cial profit  for  gain  is  not  always  the  real 
test.  In  the  case  before  us  there  is  no  sug- 
gestion of  any  commercialism.  This  court 
in  the  case  of  St.  Louis  Lodgs,  No.  9*  B.P. 
O.E.  v.  Loaln,  26 2 Mo.  l+J+ip,  171  S.W.  329* 
L.R.A.  19l5C,  69k,  Ann.  Cas.  I916E,  9&4>  d®- 
nled  exemption  from  taxation  on  a building 
that  was  used  by  the  Elks  Lodge  for  lodge 
ourposes.  All  of  the  profits  of  the  lodge 
were  given  to  charity  but  this  court  pointed 
out  that  no  fee  was  charged  for  entrance 
to  shows,  dances,  billiards  or  cards  all  of 
which  were  furnished  in  the  building  to 
members  at  the  expense  of  bhe  lodge.  The 
court  held  the  charitable  purposes  were 
secondary  and  incidental;  that  the  main 
purpose  of  the  lodge  was  to  furnish  social 
entertainment  for  its  members.  •*" 
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In  view  of  the  decision  in  the  Burroughs'  case,  we  feel  that 
the  property  of  a veterans'  organization  would  be  exempt  from  taxa- 
tion only  il  used  exclusively  lor  activities  of  the  organization 
and  no  other  activities,  social  or  otherwise,  and  furthermore,  only 
if  the  organization  La  engaged  in  "permanent,  fixed  and  continuous 
projects  of  a charitable  nature."  If,  however,  the  profits  of  the 
organization  are  given  to  charity,  but  the  or0anization  furnishes 
activities  to  its  lembers  in  the  building,  such  as  shows,  dances, 
billiards  or  cards,  at  the  expense  of  the  organization,  then,  we 
feel  that  the  hold in"  in  the  case  of  St.  Louis  Lodge  No.  9»  B.P.O.E. 
v,  Koeln,  26 2 L'o.  1+45,  171  S.Y;.  referred  to  in  the  quotation 

from  the  Burroughs'  case,  supra,  would  apply,  and  the  property 
would  not  be  exempt  from  taxation. 

Thus,  the  question  of  exemption  must  depend  upon  the  actual 
use  to  which  the  property  is  puc  and  the  activities  of  the  organiza- 
tion. In  your  letter  you  state  that  the  building  is  used  only  for 
the  purpose  of  holding  meetings  of  the  organization  which  owns  the 
building.  If  such  is  the  o ^.elusive  use  to  which  the  building  is  put, 
we  feel  that  one  of  the  condi. bions  of  the  Burroughs'  case  has  been 
met.  However,  you  give  us  no  information  concerning  the  charitable 
activities  carried  on  by  the  organization.  In  order  to  be  entitled 
to  exemption,  there  must  be  a further  showing  that  the  organization 
is  engaged  in  "permanent,  fixed  and  continuous  projects  ol  a 
charitable  nature."  If  the  organization  is  engaged  in  such  charitable 
activities,  and  the  building  is  used  exclusively  for  meetings  and 
not  used  for  social  or  other  activi  ties , then,  we  feel  that  tne 
property  is  exempt  from  taxation.  All  of  those  factors  must  be 
present,  however,  for  the  exemption  to  aoply. 

cn;  oLiisiuf 

Therefore,  it  Ls  the  opinion  jf  this  department  that  property 
of  a veterans'  organization  is  exempt  fro.*  taxation  only  if  it  ia 
used  exclusively  for  purposes  o*.  the  organization  and  not  lor  social 
or  other  a c tlvit.ios , ai  u Ij.  the  or  anization  is  engaged  in  "permanent, 
fixed  and  continuous  '•rejects  of  a charitable  nature."  The  right  to 
exemption  must  depend  upon  the  facts  of  each  particular  case. 

Respectfully  submitted. 


APPROV  .D: 


ROBERT  R . .dVLBORN 

Assistant  Attorney  General 


J.  £.  tAylo'r" 

Attorney  General^ 
FtRw/f  eh 
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Cost  of  right  of  way  for  new  road  within  special 
road  district  is  borne  either  by  petitioners  ibr 
establishment  of  road  or  county,  or  both. 


February  l6,  1950 


Honorable  William  H.  Weasel 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment on  the  following  question: 

"I.  Does  the  County  Court  have  to  pay 
for  a Right  of  Way,  establishing  a new 
road,  if  this  Road  is  not  being  built 
by  the  State  Highway  Department,  but  is 
being  built  by  the  Commissioners  in  a 
Special  Road  District?" 

Sections  8473  to  81^78 , R«  S.  Missouri,  1939»  vest  in  the  county 
court  exclusive  authority  to  establish  public  roads  within  their 
respective  counties.  (State  ex  rel.  Lane  v.  pankey,  221  S«W.  (2d) 
195)*  We  presume  that  the  establishment  of  the  road  in  question 
has  been  or  will  be  in  accordance  with  those  provisions,  payment 
for  the  right  of  way  is  determined  under  section  8475>  which  reads 
as  follows: 

"When  the  petition  required  by  section 
8IJ.7I4.  of  this  article  is  presented,  upon 
proof  of  this  notice  having  been  given  as 
required  by  seotion  8474-*  and  if  no 
remonstrance,  as  herein  mentioned,  is 
presented,  and  if  the  petitioners 
give  the  right  of  way  for  said  proposed 
road  or  pay  into  the  county  treasury 
an  amount  of  money  equal  to  the 
whole  amount  of  damages  claimed  by 
landowners  through  whose  land  said  pro- 
posed road  would  run,  the  court  must, 
without  discretion  to  do  otherwise,  open 
said  road  and  the  oourt  shall  ^hereupon 
proceed  as  in  this  section  hereinafter 
provided  in  cases  where  upon  a hearing  the 
court  finds  it  necessary  to  establish  a 
road;  and  if  a remonstrance  be,  presented, 
signed  by  twelve  or  more  freeholders  re- 
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aiding  in  the  municipal  township  or  town* 
ships  through  whioh  it  is  proposed  to 
establish  said  road,  three  of  whoa  shall 
reside  in  the  inuiediate  neighborhood, 
the  court  shall  hear  suoh  witness  as  the 
respective  parties  may  produce  in  regard 
to  the  public  necessity,  practicability  and 
probable  damages,  if  any  claimed,  to  the 
owner  of  the  land  through  which  it  is 
proposed  to  establish  said  road,  and  the 
expense  of  establishing  and  building 
same,  including  bridges  and  culverts 
therein;  and  if  the  court,  upon  the  hear- 
ing, shall  find  the  facts  in  the  case  do  not 
Justify  the  establishing  of  the  road  at  the 
expense  of  the  county  or  of  the  peti- 
tioners, the  proceedings  shall  be  dis- 
missed; but  if  the  court  upon  said  hearing 
shall  find  the  facts  do  justify  the  estab- 
lishing of  said  road,  either  at  the  expense 
of  the  county  or  of  the  petitioners,  or 
both,  it  shall  make  an  order  accordingly* 

If  the  court  finds  it  necessary  to  estab- 
lish said  road  at  the  expense  of  the 
county,  or  if  it  be  found  necessary  to 
establish  same  either  wholly  or  partly 
at  the  expense  of  the  petitioners  and  said 
petitioners  pay  into  the  county  treasury, 
on  or  before  a time  to  be  fixed  by  the 
court,  the  probable  amount  of  damages, 
ascertained  as  aforesaid,  or  a sum  to  be 
fixed  by  the  court,  to  the  use  of  the 
owners  of  said  lands,  then,  in  either 
event,  the  court  shall  make  an  order 
directing  the  county  highway  engineer, 
within  sixty  days  thereafter,  to  view, 
mark  out  and  survey  suoh  road,  taice  all 
relinquishments  of  the  right  of  way  of 
those  who  will  give  the  same,  and  take 
the  names  of  all  owners  of  land,  through 
whioh  said  road  may  run,  and  who  have 
not  given  or  will  not  give  the  right  of 
way,  and  the  amount  of  damages  claimed 
by  eaoh  one  separately,  together  with  a 
description  by  section  and  subdivision 
thereof  of  the  lands  of  each  owner  sought 


-2- 


r 


Honorable  William  H.  Weasel 


to  be  taken,  and  also  the  engineer's  esti- 
mate of  the  cost  of  bridges,  culverts  and 
grading  that  may  be  necessary  upon  such 
road,  and  shall  report  his  proceeding 
in  the  premises,  together  with  his  survey  • 

and  plat  of  said  road,  to  the  court  within 
the  time  last  above  provided.  If  it  shall 
appear  from  said  report  that  the  right 
of  way  has  been  secured,  and  deeds  there- 
for filed,  or  that  the  damages  claimed  do 
not  exceed  the  amount  offered  by  the 
court  or  deposited  by  the  petitioners  as 
aforesaid,  or  both,  the  court  shall  order 
the  road  established.  All  relinquish- 
ments, deeds  and  plats  of  said  roads  shall 
be  by  the  highway  engineer  filed  in  the 
office  of  the  county  clerk  and  shall  be 
preserved  as  public  records,  and  all  such 
deeds  shall  be  filed  and  recorded  in  the 
office  of  the  recorder  of  deeds.” 

We  find  no  provision  in  either  Article  10  or  Article  11  of 
Chapter  lj.6,  R.  S.  Missouri,  1939 » pertaining  to  special  road  dis- 
tricts, which  makes  other  provision  for  the  payment  of  the  cost  of 
right  of  way  in  new  roads  established  by  the  count y court  within 
such  special  road  districts.  Therefore,  Section  8^75  is  the  appli- 
cable section  insofar  as  new  roads  within  such  districts  are  con- 
cerned. That  section  provides  that  either  the  petitioners  shall 
pay  into  the  court  the  amount  of  damages  for  right  of  way,  or  the 
right  of  way  shall  be  acquired  at  the  expense  of  the  county. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  under 
Section  81f75»  H.  S.  Missouri,  1939#  upon  the  establishment  of  a new 
road  within  a special  road  district,  the  costs  of  the  right  of  way 
for  such  road  must  be  paid  by  either  the  petitioners  for  the 
establishment  of  such  road  or  at  the  expense  of  the  county,  if 
the  county  court,  upon  hearing,  finds  that  the  facts  justify  the 
establishing  of  such  road  at  the  county's  expense,  or  partly  at 
the  expense  of  the  petitioners  and  partly  at  the  expense  of  the 
county. 

Respectfully  submitted. 


APPROVED: 


jT^TWESr 

Attorney  Gen 
RRW/feh 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 
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PROBATE  COURTS : 


Persons  signing  administrator's  bond  as 
attorney  in  fact  for  surety  may  act  as 
appraiser  of  estate  for  inheritance  tax 
purposes . 


February  27,  1950 


Honorable  Joe  C.  Welborn 
Attorney  at  Law 
Bloomfield,  Missouri 

Dear  Mr.  Welborn: 
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This  department  is  in  receipt  of  your  recent  request  for  an 
official  opinion.  This  request  is  as  follows: 


"The  Probate  Judge  has  asked  me  to  write  you 
for  an  opinion  on  the  question  whether  or  not 
a person  who  signs  an  administrator's  bond  as 
Attorney  in  Fact  for  the  surety,  may  also  act 
as  appraiser  for  State  Inheritance  Tax  purposes. 

"I  will  appreciate  an  official  opinion  from 
your  office  as  soon  as  convenient." 


Section  585,  Laws  Missouri  1945,  page  70,  provides  for  the 
appointment  by  the  probate  court  of  appraisers  of  estates  for  in- 
heritance tax  purposes.  This  section  reads  in  part  as  follows: 

" * * *If  it  appear  that  said  estate  may  be 
subject  to  such  tax,  it  shall  be  the  duty  of 
the  court  to  * * * appoint  some  qualified  tax- 
paying  citizen  of  the  county,  who  is  not  exe- 
cutor, administrator  or  beneficially  interested 
in  said  estate  or  the  attorney  for  any  of  such 
parties,  as  appraiser  to  appraise  and  fix  the 
clear  market  value  of  any  property,  estate  or 
interest  therein,  or  income  therefrom  which  is 
subject  to  the  payment  of  a tax  under  the  pro- 
visions of  this  act.  * * *"  (Underscoring  ours.) 


The  attorney  in  fact  who  signs  an  administrator's  bond  for 
the  surety  is  not,  of  course,  the  executor  or  administrator,  and 
we  assume  that  he  is  not  acting  as  attorney  for  the  executor,  ad- 
ministrator or  anyone  beneficially  interested  in  the  estate.  The 
only  question  to  be  determined  then  is  whether  or  not  a person  who 
merely  signs  an  administrator's  bond  as  attorney  in  fact  for  the 
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surety  is  beneficially  interested  in  said  estate  so  as  to  prevent 
his  appointment  as  appraiser  of  the  estate  under  Section  585,  supra. 

An  attorney  in  fact  is  one  who  is  given  authority  by  his  prin- 
cipal to  do  a particular  act  not  of  a legal  character;  Treat  v. 
Tolman,  113  F.  892,  51  C.C.A.  522.  In  this  instance,  we  assume 
that  the  attorney  in  fact  had  only  the  authority  to  sign  the  bond 
for  the  surety.  After  the  signing  of  the  bond,  he  owes  no  further 
duty  to  his  principal,  nor  has  he  any  liability  under  the  bond. 

The  only  interest  he  could  possibly  possess  is  that  same  interest 
which  his  principal  surety  has  in  the  estate,  that  interest  being 
the  proper  performance  by  the  administrator  of  his  duty  regarding 
the  estate.  And  the  surety  would  have  no  reason  to  have  any  other 
interest  in  the  appraisement  of  the  estate  for  inheritance  tax  pur- 
poses except  that  it  be  proper  and  valid. 

We  fail  to  find  where  the  attorney  in  fact  has  any  beneficial 
interest  in  the  estate  which  would  preclude  him  from  qualifying  as 
appraiser  of  the  estate  for  inheritance  tax  purposes. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a person 
who  signs  an  administrator's  bond  as  attorney  in  fact  for  the  surety 
does  not  have,  by  reason  of  acting  as  such  attorney  in  fact,  such  a 
beneficial  interest  in  the  estate  so  as  to  preclude  him  from  quali- 
fying as  appraiser  of  the  estate  for  inheritance  tax  purposes. 

Respectfully  submitted. 


RICHARD  H.  VOSS 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


Prosecution  may  be  instituted  under  Section 
4492  R.S.  Mo.  1939  in  county  from  which  mort- 
gaged personal  property  is  fraudulently  removed 


* CRIMINAL  LAW 


CHATTEL  MORTGAGES 


Honorable  Joe  C.  Welborn 
Prosecuting  Attorney, 
Stoddard  County, 
Bloomfield,  Missouri. 


Dear  Mr.  Welborn: 


We  have  your  recent  request  for  an  opinion  from  this 
office.  lour  letter  is  as  follows: 

"I  would  like  an  official  opinion  from  your  De- 
partment on  the  following  proposition.  A mort- 
gagor owned  mortgaged  property  wnich  was  located 
in  Stoddard  County.  He  loaded  the  property  on  a 
truck,  which  he  himself  had  hired  for  the  occasion, 
and  took  the  property  to  an  auction  barn  in  Butler 
County,  Missouri  and  sold  the  mortgaged  property. 

I am  wondering  whether  or  not  prosecution  for  dis- 
posing of  the  mortgaged  property  would  lie  in 
Stoddard  County." 

section  4492  R.S.  Mo.  1939,  which  covers  the  situation  you 
describe  is  as  follows: 


"Every  mortgagor  or  grantor  in  any  chattel  mort- 
gage or  trust  deed  of  personal  property  who  shall 
sell,  convey  or  dispose  of  the  property  mentioned 
in  said  mortgage  or  trust  deed,  or  any  part  there- 
of, without  the  written  consent  of  the  mortgagee 
or  beneficiary,  and  without  informing  the  person 
to  whom  the  same  is  sold  or  conveyed  that  the 
property  is  mortgaged  or  conveyed  by  such  deed  of 
trust , or  who  shall  injure  or  destroy  such  prop- 
erty, or  any  part  thereof,  or  aid  or  abet  the  same, 
for  the  purpose  of  defrauding  the  mortgagee,  trustee 
or  beneficiary  or  his  heirs  or  assigns,  or  shall  re- 
move or  conceal,  or  aid  or  abet  in  removing  or  con- 
cealing such  property,  or  any  part  thereof,  with 
intent  to  hinder,  delay  or  defraud  such  mortgagee, 
trustee  or  beneficiary,  his  heirs  or  assigns,  shall, 
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if  the  property  be  of  the  value  of  fifty  dollars 
or  more,  be  deemed  guilty  of  a felony,  and  upon 
conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding  five  years, 
or  by  imprisonment  in  the  county  jail  not  exceed- 
ing six  months,  or  by  a fine  of  not  less  than  one 
hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. And  if  such  property  be  of  less  a 
value  than  fifty  dollars  he  shall  be  deemed  guilty 
of  8 misdemeanor  and  upon  conviction,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  a fine  not  exceeding  one 
hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment • " 

Your  question  is  whether  or  not  a prosecution  would  lie,  in 
Stoddard  County,  for  removing  mortgaged  property  from  Stoddard 
County  with  intent  to  hinder,  delay,  or  defraud  the  mortgagee,  as 
set  out  in  said  Section  4492. 

In  State  v.  Miller  255  Mo.  223,  the  Supreme  Com t held  that 
thi3  section  creates  three  separate  and  distinct  offenses.  The 
significant  part  of  the  opinion  in  that  case  is  as  follows: 

* * oection  4570  (now  4492)  under  which  the 
charge  in  the  case  is  brought,  contains  three 
separate  and  distinct  offenses  - which  are  either 
felonies  or  misdemeanors  according  as  the  amount 
or  value  of  the  property  dealt  with  shall  be  found 
to  be  greater  or  less  than  fifty  dollars.  These 
three  offenses  consist:  (a)  of  selling,  convey- 
ing or  disposing  of  mortgaged  chattels;  (b)  of 
injuring  or  destroying  or  aiding  and  abetting  in 
injuring  or  destroying  such  chattels,  and  (c)  of 
removing  or  concealing,  or  aiding  in  the  removing 
or  concealing  of  the  same,  with  cextain  conditions 
precedent  and  intent,  more  at  length  in  the  statute 
set  out,  but  not  necessary  to  be  adverted  to  for  our 
present  purpose.” 

(Words  in  parenthesis  ours) 

State  v.  Griffin  228  S.W.  800  is  a case  very  pertinent  here. 
The  following  is  quoted  from  pp.  803  and  804  of  that  case: 

n*.,,**  The  defendant,  after  the  execution  of  said 
chattel  mortgage,  had  no  more  right  to  remove  or 
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conceal  said  property  than  he  would  have  had,  if 
the  chattel  mortgage  had  been  executed  originally 
instead  of  the  contract.  In  other  words,  it  was 
just  as  much  a violation  of  section  4570,  R.S. 

1909,  to  remove  and  conceal  the  property  covered 
by  the  chattel  mortgage  on  defendant's  equity  of 
redemption  as  it  would  have  been  had  the  chattel 
mortgage  covered  the  legal  title  as  well.  The 
purpose  of  the  statute  was  to  prevent  parties 
from  removing  and  concealing  the  property  which 
they  had  conveyed,  in  either  form,  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  the 
mortgage. 

********  **************** 

"in  our  opinion,  section  4570,  K.3.  1909,  was 
enacted  to  meet  just  such  an  emergency.  Possession 
of  this  car  had  been  delivered  to  defendant  in  May, 
1916.  It  had  been  removed  from  his  possession  prior 
to  May,  1917.  By  his  acts  and  conduct  he  attempted 
to  deceive  the  mortgagee's  agents  as  to  the  presence 
of  the  car,  refused  to  pay  the  balance  of  the  mort- 
gage debt,  refused  t o tell  where  the  car  was  located, 
and  refused  to  turn  over  same  to  the  Weber  Company  or 
its  agents.  From  tie  foregoing  facts  the  jury  would 
have  the  right  to  infer  that  defendant  h;  d removed  said 
car  from  his  own  possession,  concealed  its  location, 
and  had  placed  it  beyond  the  reach  of  the  Weber  Motor 
Car  Company,  for  the  purpose  of  hindering,  delaying, 
or  defrauding  said  company.  If  the  Jury  found  the 
foregoing  facts  from  the  evidence,  they  had  the  right 
to  convict  defendant  of  a felony,  if  the  property  in 
value  was  equal  to  or  exceeded  ^50;  and  if  less  than 
$50  in  value,  to  find  him  guilty  of  a misdemeanor,  as 
designated  in  said  section  4570. 

"If  defendant's  contention  should  obtain,  as  to  the 
meaning  of  said  section,  then  all  a mortgagor  would 
have  to  do,  in  order  to  nullify  the  mortgage,  would  be 
to  have  the  property  removed  from  his  own  possession, 

« conceal  the  locality  where  it  was  taken,  deceive  the 
mortgagee  as  to  what  became  of  itf  refuse  to  deliver 
possession  as  required  by  the  mortgage,  and  thus  evade 
both  the  criminal  laws  of  our  state  and  his  obligation 
to  pay  the  balance  of  the  debt." 
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The  latest  applicable  case  construing  Section  4492,  supra, 
is  State  v.  Wienaber  143  S.W.  (2d)  537«  The  following  quotations 
are  from  that  case: 

"By  an  information  filed  in  the  Boone  County 
Circuit  Court  appellant  was  charged  with  a vio- 
lation of  section  4100  K.S.  *-io.  (now  4492)  1929, 

Mo.  St.  .nn,  S.  4100,  page  2900  in  that  he  re- 
moved from  the  county  of  Boone  in  the  state  of 
Missouri  mortgaged  property,  to-wit,  fifteen 
head  of  two-year  old  steers  valued  at  $729, 
with  the  intent  to  hinder,  delay  and  defraud 
the  mortgagee. 

V 

*******  **************** 

"In  that  case  (State  v.  /'tiller,  supra)  the  de- 
fendant was  charged  in  one  count  of  the  informa- 
tion with  removing  and  concealing  mortgaged  prop- 
erty and  also  with  selling  and  conveying  the 
property.  This  court  held  the  information  de- 
fective because  it  charged  two  distinct  and 
separate  offenses.  Vie  have  no  fault  to  find 
with  that  ruling.  It  does  not  follow,  however, 
that  an  information  must  charge  in  the  conjunctive 
all  the  acts  mentioned  in  any  one  of  the  three 
groups.  In  other  words,  to  charge  in  an  informa- 
tion that  the  defendant  injured  mortgaged  property 
would  be  sufficient,  or  that  he  disposed  of  the 
property.  i>o  if  a defendant  were  charged  with  con- 
cealing mortgaged  property  the  information  would 
be  sufficient.  An  information  may  charge,  without 
being  duplicitous,  that  a defendant  removed  and 
concealed  mortgaged  property,  but  that  is  not  man- 
datory. We  are  of  the  opinion  that  an  offense  is 
complete  when  mortgaged  property  is  removed  from 
the  county  and  state  without  tne  consent  of  the  mort- 
gagee and  with  intent  to  defraud  such  mortgagee.  A 
reading  of  the  statute  and  the  case  above  referred  to 
leaves  no  room  for  any  other  conclusion.  * * * " 

(Words  in  parenthesis  ours) 

In  passing,  it  might  be  helpful  to  point  out,  that  although 
the  last  part  of  the  above  quotation  states  that  the  offense  is 
complete  when  the  property  is  removed  from  the  county  "and  state," 
it  does  not  mean  that  to  complete  the  offense * the  mortgaged  prop- 
erty must  actually  be  taken  out  of  the  state.  In  the  Nienaber 
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case,  supra,  the  facts  disclose  that  property  was  actually  taken 
out  of  the  state,  and  it  is  believed  that  this  latter  fact  is  re- 
sponsible for  the  inclusion  of  the  words  "and  state;"  for  the 
statute  itself  does  not  require  removal  from  the  state,  nor  do  any 
of  the  other  cases  construing  this  section  suggest  that  removal 
from  the  state  is  a pre-requisite  to  prosecution. 

It  is,  therefore,  very  clear,  from  the  wording  of  the  statute 
itself,  ana  the  cases  construing  it,  that  the  mere  removal  from  the 
county,  of  mortgaged  property,  with  intent  to  hinder,  delay  or  de- 
fraud the  mortgagee,  is  an  offense  under  Section  4492. 


CohGLUhl^N 


It  is,  therefore,  the  opinion  of  this  office  that  a prosecution 
may  be  instituted,  under  the  provisions  of  hection  4492,  in  the 
county  from  which  mortgaged  property  is  fraudulently  removed. 


Respect fully  submitted, 


H.  JACKJON  DANIEL, 

Assistant  . ttorney  General. 


APPROVED : 


J.  E.  T aYi.uk , 
Attorney  QeneraV 


SPECIAL  TOWNSHIP  ROAD  DISTRICTS: 
REPORTS  AND  SETTLEMENT: 


The  commissioners  of  speci  n w'^liad 
distriots  in  counties  under  town- 
ship organization  shall  make  and 
file  annually  with  the  township  board 
of  directors  a detailed  report  and 
settlement  of  all  monies  received  and 
expended  by  them. 


October  30#  1950 


Mr,  Joo  C.  V.’elbom 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield#  Missouri 

Dear  Sir: 


FILED 

^S’ 
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We  have  received  a request  from  you  for  an  official  opinion 
upon  the  question  of  v/hether  or  not  special  road  districts  in 
counties  under  township  organization  are  required  to  file  reports 
or  publish  financial  statements.  Your  letter  roads  as  follows: 

,fI  am  unable  to  find  any  provision  of  the 
statutes  requiring  Special  Road  District  Boards 
in  Counties  under  township  organization  to 
file  an  annual  financial  statement  with  the 
County  Clerk,  I an  aware  that  section  24  of 
Article  6 of  the  Constitution  contemplates 
such  a statement.  However#  that  section  says 
that  such  a statement  or  settlement  must  be 
made,  as  required  by  law,  and  I suppose  that 
a legislative  enactment  is  necessary  to  actually 

require  such  a settlement. 

• 

"Section  3699*  Laws  1945#  page  1494#  Provides  for 
suoh  a settlement#  if  that  section  applies  to 
countios  with  township  organization.  That  section 
Is  a part  of  article  10#  which  does  not  seem  to 
apply  to  counties  with  township  organization. 

However,  section  3691#  which  was  reenacted  in 
1945  at  the  same  time  that  section  8699  was 
reenacted,  seems  to  refer  to  all  special  road 
districts,  and  I am  wondering  if  these  two 
sections,  read  together,  might  make  section 
8699  apply  to  counties  with  township  organization. 


"I  will  appreciate  an  official  opinion  from  your 
department  as  to  whether  Special  Road  District 
Boards#  in  Counties  under  Township  Organization 


Hr*  Joe  C*  lYelboro 


are  required  to  Tile  an  annual  itemized  state- 
ment with  the  County  Clerk.  And  I would  further 
appreciate  an  official  opinion  as  to  whether 
or  not  such  statement  can  be  valid,  if  attested 
by  only  two  members  of  the  board,  neither  of 
whom  is  the  secretary." 

II. 

Sections  3699  and  3691*  Laws  Missouri,  1945#  pages  1494  and 
1495#  referred  to  in  your  letter,  and  part  of  the  article  and 
chapter  of  the  Revised  Statutes  of  Missouri,  1939,  dealing  with 
special  road  districts  in  counties  not  under  township  organization 
Section  8673*  Laws  1945*  page  1494#  is  a reenactment  of  Section 
8673  of  Article  X of  Chapter  4&»  R.3.  Mo.  1939*  This  section 
provides  as  follows: 

"Territory  not  exceeding  eight  miles 
square,  wherein  is  located  any  city, 
town  or  village  containing  less  than  ~ 

one  hundred  thousand  inhabitants,  nay 
be  organized  as  herein  after  set  forth  into 
a special  road  district;  Provided,  however, 
the  provisions  of  this  section  shall  not 
apply  to  counties  under  township  organization 
or  to  class  one  counties." 

Elis  section  has  been  incorporated  into  the  1949  Revised 
Statutes,  Missouri,  as  Section  233* 01. 

Sections  8691  and  8699*  supra,  have  been  Incorporated  in 
the  1949  Revised  Statutes,  under  Chapter  233  dealing  v/ith  special 
road  districts  In  certain  counties  not  under  township  organization 
It  is  clear  to  us  that  it  was  not  the  intention  of  the  Legislature 
to  have  said  sections  ap  ly  to  special  road  districts  in  counties 
under  township  organization. 

It  is  tame  that  section  24  of  ..rtlcle  VI  of  the  Constitution 
of  1945  requires  annual  reports  by  all  the  legal  subdivisions  of 
the  state.  This  section  reads  as  follows: 

"As  prescribed  by  law  all  counties,  cities, 
other  legal  subdivisions  of  the  state,  and 
public  utilities  owned  and  operated  by  such 
subdivisions  shall  have  an  annual  budget, 
file  annual  reports  of  their  financial 
transactions,  and  be  audited." 
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But  the  section  is  not  self -enforcing  because  of  the  clause 
"as  prescribed  by  law*" 

You  will  find  in  lj.6  C*J. , page  lQljJL  the  following  statement: 

"Vftiere  the  constitution  provides  that  an 
accurate  and  itemized  statement  of  receipts 
and  expenditures  of  public  money  3hall  be 
published  annually  in  such  form  as  the 
■ legislature  shall  provide,  it  is  only  after 
the  legislature  acts,  and  then  only  as  it  pre- 
. cribes  time,  place,  and  manner,  that  there  is 
any  enforceable  duty  on  officers  or  boards 
receiving  and  disbursing  public  funds  to 
make  reports  or  statements  thereof.  * 

Section  C31j.O,  R.S*  Mo.  1939#  which  will  be  Section  233*31,. 

R*  S.  Mo*  19^9#  provides  among  other  tilings  that: 

"■»  * -H-Said  cornriss loners  shall  have  sole,  exclusive 
and  entire  control  and  jurisdiction  over  all  public 
, highways,  bridges  and  culverts,  within  the  district 
to  construct.  Improve  and  repair  such  highways, 
bridges  and  culverts,  and  shall  have  all  the 
oov/or,  rights  and  authority  conferred  by  law  upon 
road  overseers,  and  small  at  ail  times  koop  such 
roads,  bridges  and  culverts  in  as  good  condition 
as  the  means  at  their  command  will  permit,  and  for 
such  purpose  nay  employ  hands  and  teams  at  such 
compensation  as  they  shall  agree  upon; 

(Underscoring  ours.) 

Section  8817,  R.S.  Mo.  1939#  which  will  be  Section  233*^7# 

R.  S.  Mo.  I9I4.9,  provides  as  follows: 

"It  shall  be  the  duty  of  every  road  overseer 
to  make  a detailed  report  and  settlement,  under 
oath,  to  the  township  board  at  each  regular 
meeting  thereof,  and  on  or  before  the  twentieth 
day  of  March  next  after  his  appointment  he  shall 
make  final  report,  under  oath,  of  all  moneys 
received  and  expended  by  loin,  and  frora  what 
source  received  and  on  what  account  expended, 
and  final  report  of  the  disposition  of  all  tools, 
machinery,  books,  papers  and  other  property 
received  by  him  as  such  overseer  and  belonging  to 
such  township  or  road  district,  and  shall  settle 
in  full  with  said  board  for  all  moneys  which  he 
may  have  belonging  to  such  road  district  or  which 
may  be  owing  by  him  to  such  district,  and  shall 
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deliver  to  3aid  board  all  tools,  machinery, 
books,  papers  and  other  property  belonging 
to  such  township  or  road  district  and  received 
by  him  as  such  overseer* H 

By  virtue  of  Section  8317,  R.  s.  Missouri,  1939#  quoted  above, 
we  find  that  road  overseers  appointed  In  counties  having  township 
organization  are  called  upon  for  a strict  accounting  of  all  fluids 
coming  Into  their  hands  and  such  accounting  is  made  to  the  township 
board  of  directors,  the  authority  appointing  such  road  overseers. 

Since  right  and  duty  are  correlative  terms,  the  board  of  cost  .issioners 
of  a road  district  formed  under  Article  18  of  Chapter  Ij j6,  R.  S, 
Missouri,  1939#  when  given  the  power,  rights  and  authority  of  road 
overseers,  are  thereby  obligated  to  perform  the  duties  of  road 
overseers  which  require  a reporting  and  accounting  of  funds  coning 
into  their  hands. 

Volume  13,  Words  and  Phrases,  page  703,  cites  from  cases,  which 
hold  that  where  power  and  authority  or  power  and  right  is  granted 
by  the  Legislature  to  any  official  or  public  corporation  such  a 

grant  carries  with  it  duty  and  obligation,  as  follows: 

{ 

"•It  was  said  in  City  of  Baltimore  v.  Marriott, 

9 Hd.  160,  66  Am,  Dec,  326,  that  it  is  a wrell- 
. . settled  principle  that  when  a statute  confers  a 
power  upon  a corporation  to  be  exercised  for  the 
public  good,  the  exercise  of  the  power  is  not 
merely  discretionary,  but  Imperative;  and  the 
words  "power  and  authority"  in  such  case  may  be 
construed  "duty  and  obligation."*  Magoha  v.  City 
of  Hagerstown,  6l  A#  832,  835,  95  Md,  62,  93  Am. 

St,  Rep.  3^7 • 

I,  , ' i t 

"A  provision  in  the  charter  of  a town  that  the 
mayor  and  council  should  have  ‘power  and  authority* 
to  pass  ordinances  for  the  comfort,  good  order, 
health,  and  safety  of  the  inhabitants,  is  held  not 
merely  to  confer  power  to  pass  such  ordinances,  but 
to  make  it  imperative  to  do  so;  the  words  ‘power 
and  authority*  being  construed  as  equivalent  to 
•duty  and  obligation.*  Cochrane  v.  City  of  Frostburg, 

31  A.  703,  705#  81  Md.  27  L.R.A,  728,  I4.8  Am.  St. 

Rep.  lj.79*" 

Volume  ^0,  An.  Jur.  Sec.  331*  page  393*  states:. 

"In  the  interpretation  of  a statute,  it  is  not 
to  be  presumed  that  the  legislature  intended  to 
endanger  or  sacrifice  groat  public  interest. 
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Indeed,  a purpose  to  disregard  sound  public 
policy  must  not  be  attributed  to  the  law- 
making power,  except  upon  the  most  cogent 
evidence,  and  it  is  the  duty  of  the  courts 
to  render  such  an  interpretation  of  the 
laws  as  will  best  promote  the  protection 
of  the  public,  in  so  far  as  this  may  be 
accomplished  in  accordance  with  well  established 
rules  of  construction*  Where  a statute  is 
ambiguous,  courts  interpreting  the  same  may 
give  consideration  to  the  necessities  of  public 
welfare,  policy,  or  interests,  and  where  one 
construction  of  the  statute  will  lead  to  public 
mischief  which  another  construction  will  avoid, 
the  latter  is  favored*  * * *" 

V/e  have  cited  the  constitutional  provision  requiring  all  legal 
subdivisions  of  the  state  to  file  annual  reports  of  their  financial 
transactions* , This  constitutional  provision  constitutes  public 
policy  in  regard  to  the  making  of  reports  by  legal  subdivisions  of 
the  state* 


CONCLUSION 

It  is  the  conclusion  of  this  department  that  the  commissioners 
of  special  road  districts  in  counties  under  township  organization 
are  not  required  to  file  an  annual  itemized  statement  with  the  county 
clerk  of  the  county  iri  which  they  are  located,  but  they  are 
required  to  make  an  annual  detailed  report  and  settlement,  under 
oath,  to  the  township  board  of  directors  of  the  township  in  which 
said  district  is  located  of  al**  monies  received  and  expended  by 
them*  This  report  and  settlement  will  be  published  by  the  township 
board  as  part  of  their  annual  report,  as  provided  by  law. 


SJIitnw 


PROBATE  JUDGES  ) Compensation  of  Probate  Judge  may  !?e  increased  during 
_ term  of  office.  * 


December  29#  1950 


FILED  95 


Honorable  Leslie  A.  Welch 
Judge  of  the  Probate  Court 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of 
this  department,  which  request  is  as  follows: 

"This  is  to  request  the  opinion  of 
your  office  anent  certain  legal 
questions  connected  with  proposed 
legislation  to  provide  increases 
in  salaries  and  clerical  allowance 
for  all  the  probate  judges,  except 
those  in  St.  Louis,  St.  Louis  County, 
and  Jackson  County.  At  the  annual 
meeting  of  the  Probate  Judges ' Associa- 
tion last  week  a special  legislative 
committee  was  appointed  with  Judge 
Waters  of  Clay  County  and  Judge  Despain 
of  Shannon  County  as  co-chairmen. 

"At  a preliminary  meeting  of  said 
committee  it  was  determined  that  it  should 
first  obtain  an  opinion  from  your  office 
before  bills  are  drafted.  I have  a letter 
today  from  Judge  Waters . The  question 
he  propounds  is  as  follows: 

"Does  the  constitutional  provision  relat- 
ing to  increases  of  salaries  of  state, 
county  and  municipal  officers  (Art.  VII, 
Sec.  13),  extend  to  members  of  the 
judiciary?" 


Honorable  Leslie  A.  Welch 


This  department  on  October  4,  1946,  issued  an  opinion 
addressed  to  Mr.  E.  G.  Armstrong,  Comptroller,  in  which 
the  matter  of  the  application  of  Section  13  of  Article 
VII  of  the  Constitution  of  Missouri,  1945,  pertaining 
to  the  increase  of  compensation  of  state,  county  and 
municipal  officers  during  their  term  of  office  and  Sec- 
tion 24  of  Article  V pertaining  to  the  compensation  of 
judges  were  considered.  The  question  there  involved 
was  whether  or  not  an  act  of  the  Legislature  providing 
an  increase  in  salary  for  circuit  judges  might  become 
effective  during  the  terms  of  office  of  such  judges. 

This  department  concluded  that  legislative  action  relative 
to  the  salary  of  members  of  the  judiciary  was  limited  only 
by  Section  24  of  Article  V,  which  prohibits  diminishing 
a judge's  salary  during  his  terra  of  office,  and  that 
Section  13  of  Article  VII  prohibiting  increase  of  the 
compensation  of  state,  county  and  municipal  officers 
during  their  terras  does  not  apply  to  members  of  the 
judiciary.  We  are  enclosing  herewith  a copy  of  said 
opinion.  We  believe  that  it  answers  the  question  asked 
by  you. 


CONCLUSION 


Therefore,  this  department  is  of  the  opinion  that  the 
constitutional  provision  prohibiting  increases  during  terms 
of  office  of  salaries  of  state,  county  and  municipal  officers 
(Article  VII,  Section  13)  does  not  apply  to  probate  judges. 

Respectfully  submitted. 


APPROVED:  ROBERT  R.  WELBORN 

Assistant  Attorney  General 


J.  E.  TAYLSR 

Attorney  General 


RRW/feh 
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County  superintendent  who  employed  other 
to  represent  him  in  a civil-  action  not  entitled 
to  reimbursement  for  attorney  fees. 


Mr.  Hubert  v/heeler 
Commissioner  of  Education 
Department  of  tducation 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads* 

M0n  September  28,  19^9  this  Department 
reported  to  yuur  office  a case  which 
involved  vudrain  County,  in  which  the 
County  Superintendent  of  Schools  denied 
the  assignment  of  elementary  pupils 
living  in  a common  school  district  ad- 
jacent to  the  School  District  of  Mexico. 

The  parents  of  the  school  children  who 
were  denied  assignment,  employed  the 
County  Prosecuting  Attorney  as  counsel 
to  bring  a mandamus  suit  in  circuit 
court  to  co  pel  the  County  Superintendent 
of  Schools  to  make' an  official  assignment 
as  provided  in  Senate  Bill  303,  Section 
lOlfbl,  Laws  of  1945*  The  County  Super- 
intendent of  Schools  employed  an  attorney 
to  defend  his  action  in  refusing  to  make 
assignment.  The  employment  of  such  coun- 
sel Involved  an  expenditure  of  money. 

The  circuit  court,  in  this  case,  denied 
the  petition  for  mandamus  action. 

"The  question  asked  in  this  case  was 
whether  or  not  the  County  Superintendent 
of  Schools  was  entitled  to  the  legal  coun- 
sel of  tho  Prosecuting  Attorney  in  the 
defense  of  his  official  actions  in  admin- 
istering the  school  laws  under  his  juris- 
diction. Also,  inquiry  was  made  about  the 
responsibility  for  payint  both  counsel  and 
court  costs. 
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"In  your  opinion  of  November  29,  I9IJ.9,  it 
vaa  ruled  as  follows: 

"•It  la  the  opinion  of  this  department  that 
the  county  and  the  state  are  both  "interested" 
and  "concerned,"  as  those  terms  are  used  in 
Sections  129l|2  and  1291j4,  R.  S.  Mo.  1939, 
when  the  county  superintendent  of  schools  is 
made  a defendant  in  a civil  action  touching 
his  official  acts  in  administering  the  school 
laws  within  his  jurisdiction,  and  it  is  the 
duty  of  the  county  prosecuting  attorney  to 
defend  and  represent  the  county  superintend- 
ent of  schools  in  such  action. ' 

"The  second  question  asked  in  the  request 
of  September  28,  I9I4.9  was  hot  answered 
specifically  in  your  opinion,  but  rather 
suggestion  was  made  that  the  inquiry  was 
not  a subject  for  disposition  in  this  opin- 
ion. However,  there  still  remains  a problem 
in  connection  with  the  Audrain  County  case. 

The  County  superintendent  of  Schools  in  this 
case,  having  been  forced  to  employ  counsel, 
desires  to  know  if  he  is  entitled  to  reim- 
bursement for  such  costs,  and  if  so,  from 
what  county  fund  should  such  payment  be  made. 

"Since  this  question  seems  to  be  of  general 
interest,  a id  may  be  one  applicable  to  any 
county  in  the  State,  I shall  be  glad  to  have 
your  advice  and  official  opinion  in  regard 
to  the  following  questions*: 

"1.  Is  the  County  Superintendent  of  Schools 
entitled  to  reimbursement  from  the  county 
when  he  has  been  denied  counsel  of  County 
Prosecuting  Attorney  to  defend  his  actions 
as  county  superintendent  of  schools  in  re- 
lation to  the  enforcement  of  laws  governing 
the  public  schools  of  the  county? 

"2.  If  the  County  Superintendent  is  en- 
titled to  suoh  reimbursement  from  what 
county  moneys  should  payment  be  made?" 


As  you  have  pointed  out,  in  our  s opinion  to  you  under  date  of 
November  29,  19^9,  we  held  that  under  Section  12914)-,  R*S.  Mo.  1939, 
it  is  the  duty  of  the  prosecuting  attorney  to  represent  the  county 
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superintendent  of  schools  in  a olvll  action  in  which  he  is  made 
a defendant  and  which  touches  his  official  acts  in  administering 
the  school  laws. 

Under  the  facts  you  have  presented  the  prosecuting  attorney 
was  interested  in  the  particular  civil  case  in  which  the  county 
superintendent  was  the  defendant  in  that  he  was  representing  the 
plaintiff.  Such  being  the  state  of  affairs,  the  county  super- 
intendent employed  other  counsel,  and  with  such  legal  assistance 
proceeded  to  trial  and  won  the  case. 

At  the  outset,  we  state  that  an  examination  of  the  laws 
relating  to  the  powers  and  duties  of  the  county  superintendent 
of  schools  falls  to  disclose  any  specific  statutory  authority 
permitting  a county  superintendent  of  schools  to  employ  an  attorney 
to  represent  him  in  litigation  and  be  reimbursed  for  any  attorney 
fees  paid. 

In  the  usual  case,  where  the  services  of  the  prosecuting 
attorney  would  be  available,  the  county  superintendent  would 
certainly  not  be  permitted  to  hire  other  counsel  in  preference 
to  the  legal  services  obtainable  from  the  prosecuting  attorney 
and  then  be  reimbursed  from  public  funds  for  expenditure  made 
in  the  payment  of  attorney  fees. 

We  are  further  aware  that  in  the  situation  at  hand  the 
county  superintendent  is  seeking  to  be  reimbursed  for  an  outlay 
or  expenditure,  a:d  it  is  therefore  to  be  distinguished  from 
cases  announcing  the  rule  that  officials  may  not  receive  com- 
pensation or  income  in  addition  to  that  authorized  by  law. 

Nodaway  County  v,  Kidder,  129  S.W.  (2d)  857#  344  Mo*  795}  Smith 
v.  Pettis  County,  136  S.W.  (2d)  232,  345  Mo*  839* 

At  first  blush  It  would  appear  that  the  county  superin- 
tendent might  be  entitled  to  reimbursement  from  public  funds 
on  the  theory  that  he  had  made  an  outlay  or  expenditure  of  money 
necessary  for  the  performance  of  the  duties  of  his  office. 

Rinehart  v.  Howell  County,  153  S.W.  (2d)  381#  348  Mo.  4^1} 

Owing  v.  Vernon  County,  llo  S.W.  518,  2l6  Mo.  ool.  However, 
in  these  cases  the  court's  decision  was  based  upon  the  con- 
struction of  particular  statutes  involved  and  held  that  by 
reasonable  implication  they  permitted  payment  of  some  particular 
item  of  expense,  such  as  janitor  service,  stamps,  stationery 
and  stenographic  hire.  This  was  so  pointed  out  in  Maxwoll  v. 

Andrew  County,  l46  S.<.  (2d)  621,  347  Mo.  158,  and  Alexander  v, 
Stoddard  County,  210  S.W.  (2d)  107. 


r.  Hubert  Wheeler 


There  can  be  no  question  that  the  county  court  In  some 
instances  may  employ  legal  counsel  to  represent  the  county  in 
cases  in  which  the  county  is  concerned  or  interested.  This 
office,  in  an  opinion  submitted  to  Honorable  Charles  B.  Butler, 
Prosecuting  Attorney  of  Ripley  County,  under  date  of  March  27, 
I9I4.6,  made  an  exhaustive  study  and  discussion  of  the  power  of 
the  county  to  employ  legal  counsel. 

One  of  the  instances  when  the  county  may  employ  legal 
counsel  in  cases  in  which  the  county  is  interested  or  concerned 
is  when  the  prosecuting  attorney  refuses,  or  is  unavailable,  to 
represent  the  county.  In  the  case  of  State  ex  rel,  uchanan 
County  v.  Fulks,  29o  Mo.  614.,  2I4. 7 S#W.  129,  there  was  an  action 
on  the  official  bond  of  the  Collector  of  Buchanan  County  to  re- 
cover a certain  sum  constituting  taxes  and  funds  belonging  to 
said  county  which  had  been  collected  and  retained  by  the  de- 
fendant collector.  The  money  was  being  retained  by  the  collector 
on  the  ground  that  it  constituted  his  commission  on  collection 
of  delinquent  taxes.  The  prosecuting  attorney  had  refused  to 
bring  the  suit  because  he  believed  that  the  collector  was  en- 
titled to  the  money  that  he  was  holding,  and  the  county  hired 
another  attorney.  The  right  of  the  county  to  employ  other  coun- 
sel was  questioned,  and  in  mil in  ; on  the  point  the  court  said 
at  S . W . 1 . c . 134. t 

"Another  contention  is  that  the  court  erred 
in  overruling  appellant's  motion  to  dismiss 
this  action  because  it  was  not  brou^it  by 
the  prosecuting  attorney  of  Buchanan  county, 
but  by  private  counsel  alloyed  by  the  county 
court  of  that  county.  The  prosecuting  attorney 
was  repeatedly  directed  by  the  county  court 
to  bring  the  suit,  but,  being  of  the  opinion 
that  the  collector  was  entitled  to  retain  the 
4.  per  cent,  commissions  imposed  on  delinquent 
taxpayers  by  the  statute  in  addition  to  the 
$9*000  compensation  provided  by  subdivision 
1 5,  supra,  he  persistently  refused  to  bring 
the  suit.  * * * 

"It  is  the  duty  of  prosecuting  attorneys  to 
commence  and  prosecute  all  civil  and  criminal 
actions  in  their  respective  counties,  in 
which  the  county  or  state  may  be  concerned. 

« * » Vs  are  of  the  opinion  that  wl  en  the 
prosecuting  attorney  refused  to  perform  his 
duty,  as  in  this  instance,  the  county  court 
was  not  shorn  of  its  power  to  act  in  the 
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discharge  of  its  duties  in  the  premises,  nor 
required  to  supinely  abdicate  its  functions. 

The  servant  is  not  greater  than  his  master. 

The  county  court  was  empowered  by  the  statute 
to  order  the  suit  to  be  brought  and  to  re- 
quire the  prosecuting  attorney  for  the  county 
to  commence  and  prosecute  the  action.  The 
refusal  of  the  prosecuting  attorney  to  obey 
the  order  of  the  county  court  created  an 
emergency.  •»  *■  * In  thia  emergency  we  have 
. no  doubt  the  county  court  had  the  implied 
power  to  employ  other  counsel  to  bring  the 
suit;  otherwise  it  would  have  failed  in  the 
discharge  of  a duty  imposed  upon  it  by  the 
statute.  # •> 

In  the  instant  case  the  prosecuting  attornoy  had  taken  a 
position  hostile  to  that  of  the  county  and  the  superintendent 
of  schools  by  accepting  employment  froza  parties  on  the  other 
side  of  the  lawsuit,  and  we  believe  that  the  county,  under  the 
circumstances,  could  have  contracted  for  legal  counsel  to 
represent  the  county  superintendent  of  schools. 

However,  as  we  understand  the  situation  at  hand,  the  county 
court  did  not  employ  an  attorney  to  represent  the  superintendent 
of  schools;  rather  he  contracted  for  his  own  counsel  to  represent 
him  without  requesting  the  county  court  to  secure  him  an  attorney. 

As  previously  pointed  out,  there  is  no  statute  authorizing 
the  county  superintendent  of  schools  to  employ  counsel  and  be 
reimbursed  from  public  funds.  Hor  do  the  facts  show  that  the 
superintendent  of  schools  obtained  any  authorization  from  the 
county  court  to  employ  counsel  or  to  make  any  contract  for  legal 
services  on  behalf  of  the  county. 

In  the  case  of  Missouri-Kansas  Chemical  Co.  v.  Christian 
County,  3 $2  Mo.  1087,  180  S.%.  (2d)  735#  the  plaintiff  ompany 
sued  Christian  County  to  recover  the  purchased  price  of  soap 
and  disinfectant  contracted  for  by  the  courthouse  janitor  and 
one  member  of  the  county  court  for  use  in  the  courthouse.  In 
denying  recovery  the  court  said  at  l.c.  736#  737 : 

” * # & Section  13766  authorizes  the  county 
court  by  an  order  made  of  record  to  appoint 
an  agent  to  make  any  authorized  contract  on 
behalf  of  the  county.  The  county  clerk  testi- 
fied there  was  no  record  authorizing  the 
janitor  or  any  one  el3e  to  buy  these  supplies. 


•5* 
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Under  the  circumstances  the  janitor  was  not 
the  agent  of  the  county  and  his  purchases  did 
not  bind  the  county.  The  same  is  true  of  the 
presiding  judge.  He  likewise  was  not  the 
agent  of  the  county,  nor  did  he  have  authority 
in  his  individual  capacity  as  presiding  judge 
to  make  a contract  on  behalf  of  the  county. 

* * •» 

\ * 

"There  is  no  record  of  the  county  court 
authorising  the  purchase  of  the  matorials. 

. A county  court  is  a court  of  record  and 
speaks  only  through  its  records;  *»£•«• 

« • » » # 

"The  terns  of  the  statute  referring  to  a 
contract  made  with  'the  county  authorities, 
or  with  any  agent  of  the  county  lawfully 
authorized'  do  not  permit  recovery  on  the 
orders  si  ned  by  the  presiding  Judge  or  the 
court  house  Janitor  because  neither  was 
authorized  to  make  a contract,  V/e  have  held 
that  this  section  does  not  give  the  claimant 
a right  to  recover  where  he  has  performed 
under  a contract  with  a county  official  if 
such  official  is  not  authorized  bylaw  to 
make  the  contract,  Bryson  v,  Johnson  County, 

100  Vo.  76,  13  3.W.  239." 

In  view  of  the  above  decision  it  would  seem  that  the  super- 
intendent of  schools  contracting  for  legal  counsel  without 
authorization  from  the  county  court  performed  an  ultra  vires  act. 
Surely  the  attorney  employed  could  not  recover  directly  from  the 
county  for  legal  services  rendered  the  superintendent  of  schools, 
and  we  do  not  believe  that  the  rule  expounded  in  the  Christian 
County  case  could  bo  circumvented  by  permitting  the  official 
contracting  for  tho  legal  services  to  rocover  from  the  county 
the  amount  of  the  foe  and  then  pay  the  attorney. 

Under  the  circumstances  we  believe  that  the  county  super- 
intendent was  acting  as  he  thought  best  in  employing  other  counsel. 
But,  under  the  facts  presented,  wc  do  not  believe  that  the  county 
superintendent  of  schools,  as  a matter  of  right.  Is  entitled  to 
reimbursement  from  the  county  out  of  public  funds. 

Since  we  believe  the  county  court  would  have  had  the  power 
to  employ  legal  counsel  to  represent  the  superintendents  of  schools 
In  the  case  in  which  he  was  a party  defendant,  there  is  some 
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authority  to  the  effect  that  having  such  powor  it  could  have 
afterwards  ratified  the  contract  which  it  could  have  originally 
negotiated.  State  ex  rel.  Crow  v.  St.  Louis,  17 1;  Ho.  12 £,  73 
3.H.  623;  Walker  v.  Linn  County,  7 2 Ho.  6$0;  City  of  L:oorehead 
v,  I.lurphy,  9^1-  Minn.  123,  102  H.W.  219*  However,  under  the  facts 
presented,  it  does  not  appear  that  the  county  court  ever  ratified 
any  contract  of  employment  made  by  the  county  superintendent  of 
schools. 

In  the  premises,  we  are  constrained  to  the  view  that  the 
county  superintendent  of  schools  is  not  entitled  to  the  re- 
imbursement desired,  and  your  first  question  must,  therefore, 
be  answered  in  the  negative. 

Our  conclusion  reached  in  the  first  question  forecloses 
answering  the  second  question. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that  when 
the  county  superintendent  of  schools  is  denied  the  legal  services 
of  the  prosecuting  attorney  in  a civil  action  relating  to  the 
administration  of  the  school  laws,  and  in  which  the  county  super- 
intendent is  a party  defendant,  reimbursement  from  public  funds 
for  the  payment  of  attorney  fees  cannot  be  made  to  the  county 
superintendent  who  employed  other  oouns el  without  authorization 
from  the  county  court. 


Respectfully  submitted. 


APPROVED: 


. -t.'. « t n.  i ij”f , 
Attorney  General 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


✓ 


RFTtml 


Guardian  not  authorized  to  register  Series  E United  States 
Savings  Bonds  purchased  with  minor  ward’s  funds  as  being 
jointly  owned  by  minor  ward  and  guardian,.  Such  bonds 
should  be  registered  in  name  of  minor  ward  alone,  with 
appropriate  reference  to  legal  guardianship. 


GUARDIAN 

WARD: 


Hon.  S.  P.  Wier, 
Judge  of  Probate 
Atchison  County, 
Rock  Port,  Missouri 


This  is  in  reply  to  your  recent  request  for  an  opinion 
from  this  office,  which  request  reads  as  follows: 


We  have  a guardianship  estate  in  this  Court 
as  follows: 


"William  Jones  died  leaving  a widow,  Helen 
Jones  and  one  child,  Mary  Ann  Jones,  a minor. 

The  widow,  Helen  Jones  has  qualified  as  the 
guardian  and  curatrlx  of  the  minor  child.  The 
ward’s  estate  consists  of  cash  only.  The  Guard- 
ian and  Curatrlx  has  invested  the  entire  funds 
belonging  to  the  minor  in  United  States  Series 
E Bonds,  having  them  registered  in  the  following 
names : 


'Mary  Ann  Jones 
or 

’Mrs.  Helen  Jones.’ 


"Is  this  Court  within  its  rights  to  approve 
such  an  investment?" 


The  privilege  of  the  guardian  to  invest  the  funds  of  the 
ward  in  United  States  Savings  Bonds  of  the  E Series  is  unquestion 
ed.  That  ^ight  is  conferred  by  Sec.  lj.18  (Mo.  R.S.  1939)  which 
reads  in  part  as  follows: 


"Guardians  and  curators  shall,  unless  the  money  be 
invested  in  improving  the  real  estate  of  wards  as 
hereinafter  provided,  loan  the  money  of  their  wards 
at  the  highest  legal  rate  of  interest  that  can  be 
obtained,  on  prime  real  estate  security,  or  invest 
it  in  bonds  of  the  United  States,  or  bonds  guaranteed 
by  the  United  States.*  * 


The  question  then  resolved  itself  to  the  proper  manner  of  register 
ing  Series  E Savings  Bonds  purchased  by  a guardian  with  funds  of 
the  ward. 


Hon.  3.  P.  Wier. 


Your  attention  1b  dlreoted  to  United  States  Treasury 
Department  He  ;ulatlona  governing  United  o *tes  Savings  Bonds, 
J5epartmont  Circular  No.  530,  Sixth  Revision,  dated  February  13, 
1945,  Section  315*4  per.  (b)  (2)  reads  as  follows! 

"A  minor,  whether  or  not  under  legal  guardian* 
ship,  may  be  named  as  owner,  oo-owner,  or  bene* 
fl clary  on  bonds  purchased  by  another  person  with 
such  person* b own  funds.  A minor  may  name  a co-owner 
or  beneflolary  on  bonds  purchased  by  him  from  his 
wages,  earnings,  or  other  money  In  his  possession. 

But  bonds  purchased  by  another  person  with  funds 
already  belonging  to  a minor  should  be  registered 
In  the  name  or  the  minor  alone,  followed  by  an  ap- 
propriate reference  1^  the  minor  Is  under  legal 
guardianship,  as.  for  example,  ♦John  -.1th,  a minor 
under  legal  guardianship*,  or  * John  Smith,  a minor 
under  legal  guardianship  of  Henry  G.  Smith. »" 

* 

To  register  the  Savings  Bonds  as  you  Indicate  In  your  let- 
ter as  Jointly  owned  by  both  the  ward  and  the  guardian  when  pur- 
chased by  funds  belonging  to  the  ward  would  seem  improper.  An 
Investment  of  the  ward*s  funds  In  the  guardian* a own  name  as  an 
Individual  is  generally  Improper,  and  renders  the  guardian  liable 
for  any  loss  that  may  result  Irrespective  of  any  question  of  good 
faith  or  honest  Intention  on  his  part.  A guardian  Is  required  to 
handle  the  funds  of  the  ward  as  a separate  trust  fund  preserving 
its  Identity  as  such,  and  not  mingling  or  using  It  with  any  other 
fund.  F’or  the  guardian  to  hold  title  Jointly  with  the  ward  Is 
such  a failure  to  Identify  the  bonds  as  the  property  of  the  ward 
as  to  be  Improper. 

It  Is  the  opinion  of  this  office  that  ownership  of  Series 
£ United  States  Savings  Bonds  purchased  with  funds  belonging  to 
a ward  should  be  registered  as  prescribed  by  the  United  States 
Treasury  Regulations  and  not  as  being  Jointly  owned  by  the  guard- 
ian and  ward. 

Since  these  bonds  have  already  been  Issued  may  we  dlreot 
vour  attention  to  section  315*32  of  the  Treasury  Regulations 
(cited  supra)  which  provides  In  part  that  reissue  of  a savings 
bond  will  be  made  to  show  a change  in  the  name  of  owner,  co-owner 
or  designated  beneficiary. 

Por  your  further  guidance  section  315*38  of  the  Treasury 
Regulations  stipulates  the  manner  of  redemption  and  payment  to 
legal  guardians  In  the  following  words t 


A 
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"If  the  form  of  registration  of  a savings  bond 
Indicates  that  the  owner  Is  a minor  or  has  been 
judicially  declared  to  be  Incompetent  to  manage 
his  estate  and  that  a guardian  or  similar  rep- 
resentative has  been  appointed  for  the  estate 
of  such  minor  or  Incompetent  by  a court  having 
jurisdiction  tr  la  otherwise  legally  qualified, 
payment  will  be  made  only  to  such  guardian  or  sim- 
ilar legal  representative.  In  such  oase  the  re- 
quest far  payment  appearing  on  the  baok  of  the  bond 
should  be  signed  by  the  guardian  or  other  legal 
representative  as  such,  for  example,  * John  A.  Jones, 
a guardian  (committee)  of  the  estate  of  Henry  W. 

Smith,  a minor  (an  Incompetent)."  Unless  the  form 
of  registration  gives  the  name  of  the  representa- 
tive, there  must  be  submitted  In  support  of  the  re- 
quest a certificate  of  a certified  copy  of  the  let- 
ters of  appointment  from  the  court  making  the  ap- 
pointment under  the  seal  of  the  court.  Except  In 
the  case  of  corporate  fiduciaries,  such  certificate 
or  certification  should  state  that  the  appointment 
la  In  full  force  and  should  be  dated  not  more  than 
six  months  prior  to  the  date  of  presentation  of  the 
bond  for  payment.  3ee  Subpart  0 for  payment  provis- 
ions applicable  to  bonds  registered  In  the  names  of 
guardians  and  similar  fiduciaries.  Where  the  form 
of  registration  does  not  Indicate  that  the  owner  la 
a minor  for  whose  estate  a guardian  has  been  appointed, 
a notice  that  such  guardian  has  been  appointed  will  not 
be  accepted  by  the  Treasury  Department  for  the  purpose 
of  preventing  payment  to  the  minor  or  to  a parent  or 
other  parson  on  behalf  of  the  minor  as  provided  In  the 
two  following  sections.  However,  If  a legal  guardian 
presents  for  payment,  a bond  so  registered  accompanied 
by  proof  of  his  appointment,  payment  shall  be  made  to 
such  guardian." 

CONCLUSION. 

Series  E.  United  States  Savings  Bonds  purchased  by  a guardian 
or  curator  with  funds  belonging  to  a minor  ward  should  be  registered 
In  the  name  of  the  minor  alone,  followed  by  an  appropriate  reference 
to  the  legal  guardianship.  Such  bonds  should  not  be  registered  as 
Jointly  owned  by  the  guardian  and  ward. 

Respectfully  submitted. 


APPROVED* 


JOHN  E.  HILLS 

Assistant  Attorney  General 


7nr.“TA7EPff 

Attorney-Gen 
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Procedure  for  second  plan  of"  reorganization 
would  be  the  same  as  used  for  the  first  plan; 
subsequent  proposed  plans  of  reorganization 
may  include  previously  organized  enlarged 
school  districts* 


July  20 


IrTr.  Hubert  Wheeler 
Commissioner  of  Education 
Department  of  Education 
Jefferson  City,  Missouri 


Dear  Sir? 


Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads: 

* 

"1,  Is  the  county  board  of  education 
directed  to  follow  the  same  procedure 
used  in  the  first  plan  when  planning, 
proposing,  and  submitting  to  the  voters 
a second  plan  of  reorganization  as  pro- 
vided in  Section  12,  S.  B.  307? 

"2.  In  proposing  the  second  plan  of 
reorganization  as  directed  under  Section 
12  of  S.  B.  No.  307,  and  proposing  sub- 
sequent reorganization  plans  as  conditions 
warrant  as  directed  by  Section  6,  Item  3* 
of  3.  B.  No.  307*  does  the  county  board 
of  education  have  the  authority  to  include 
one  or  more  reorganized  districts  along 
with  other  non-reorganized  districts  when 
proposing  a second  plan  for  school  district 
reorganization,  or  should  such  proposed 
plan  Include  only  the  remaining  districts 
that  are  not  reorganized?” 

You  have  presented  two  questions  In  your  request,  and  we 
shall  undertake  to  answer  them  in  the  order  submitted. 

As  you  know.  Senate  Bill  No.  307*  as  contained  in  Laws  of 
Missouri,  19^7*  Vol.  II,  page  370,  et  seq.,  is  a recent  enactment 
of  the  Legislature,  and  there  have  boen  no  appellate  court  de- 
cisions construing  sections  of  the  act  about  which  you  inquire. 
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Generally,  the  first  five  sections  of  Senate  Sill  Ho,  307 
relate  to  the  oreation  and  organization  of  a county  board  of 
education  in  each  county  of  the  state, 

i 

Section  6,  which  sets  out  the  duties  of  the  county  board 
of  education,  provides  for  the  first  steps  to  be  taken  toward 
reorganizing  the  school  districts  within  the  counties,  and,  in 
part,  reads? 

"The  county  board  of  education,  as  pro- 
vided for  in  the  preceding  sections,  shall 

(1)  Within  six  months  after  its  organiza- 
tion, make  or  cause  to  be  made  and  completed 
a comprehensive  study  of  each  school  district  , 

• of  the  county  and  prepare  a plan  of  reorgani- 
zation, Such  study  shall  include: 

(a)  The  assessed  tax  valuation  of  each 
existing  district  and  the  differences  in  such 
valuation  under  the  proposed  reorganization 
plan; 

(b)  The  size,  geographical  features  and 
the  boundaries  of  the  proposed  enlarged  dis- 
tricts; 

(c)  The  number  of  pupils  attending  school, 
average  daily  attendance,  and  the  population 
of  the  proposed  enlarged  districts; 

(d)  The  location  and  conditions  of  school 
buildings  and  their  accessibility  to  the 
pupils; 

(e)  The  location  and  condition  of  roads, 
highways  and  natural  barriers  within  the 
county; 

(f)  The  high  school  facilities  of  the 
county  and  recommendations  for  improvement 
of  same; 

(g)  The  conditions  affecting  the  welfare 
of  the  teachers  and  pupils; 

(h)  Any  other  factors  concernini  adequate 
facilities  for  the  pupils. 
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(2)  Upon  completion  of  the  comprehensive 
study,  but  not  later  than  Hay  1,  1949*  submit 
to  the  St-te  Board  of  Education,  a specific 
plan  for  the  reorganisation  of  the  school  dis- 
tricts of  the  county.  Such  plans  shall  be  in 
writing  and  shall  include  such  charts,  maps 
and  statistical  Information  as  are  neoessary 
to  properly  document  the  plan  for  the  proposed 
reorganized  districts," 

* 

Section  7 generally  provides  for  the  examination  of  plans 
of  reorganization  by  the  State  Board  of  Education  and  the  approval 
or  disapproval  of  the  plana  by  said  board.  Following  the  approval 
of  a plan  of  reorganization  by  the  State  Board  of  Education,  the 
act  requires  an  olection  whereby  said  plan  of  reorganization  is  to 
be  submitted  to  the  voters  for  rejection  or  adoption  of  the  pro- 
posed plan.  Thus  Section  8 of  the  act,  in  part,  provides* 

"Within  sixty  days  after  receipt  of  approval 
by  the  3tate  Board  of  Education  of  the  re- 
organization plan,  the  secretary  of  the  county 
board  of  education  shall  call  an  election  in 
each  proposed  enlarged  school  district  that 
\ lies  wholly  within  the  county  or  has  been 

designated  by  the  State  Board  of  Education 
as  belonging  to  the  county,  * * * All  quali- 
fied voters  resident  in  the  proposed  enlarged 
school  district  shall  have  the  right  to  cast 
their  ballots  for  or  against  the  proposal. 

» •>  * The  Judges  and  clerks  of  the  election 
shall  certify  to  the  secretary  of  the  county 
board  of  education  the  total  votes  for  and 
the  total  votes  against  the  proposed  enlarged 
district,  A majority  affirmative  vote  of  the 
total  votes  cast  shall  be  required  for  adoption 
of  the  proposed  enlarged  district." 

If  the  proposal  to  form  an  enlarged  school  district  receives 
a majority  of  the  votes  cast  on  such  proposal,  provision  is  then 
made  for  the  election  of  six  directors  in  such  enlarged  district 
and  the  turning  over  to  them  the  property,  records,  books  and 
papers  of  the  component  school  districts  which  comprise  the  ter- 
ritory incorporated  within  the  enlarged  district  (Sections  10 
and  11  of  the  act). 

By  citing,  discussing  and  quoting  the  provisions  of  the 
afore-mentioned  sections  of  Senate  Bill  No,  307,  we  have  sought 
to  present  the  statutory  procedure  for  the  formation,  approval 
and  submission  of  the  first  plan  of  reorganization  from  the  time 
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a comprehensive  study  of  the  school  districts  within  the  county 
is  begun  by  the  county  board  of  education  to  the  assumption  of 
control  of  the  new  enlarged  district  by  its  duly  elected  board 
of  directors. 

In  the  event  any  proposed  enlarged  district  Is  not  accepted 
by  the  voters,  this  does  not  terminate  future  action  toward  re- 
organization of  the  school  districts  within  the  counties,  for 
3cction  12  of  the  act,  in  part,  provides: 

"In  the  event  that  any  proposed  enlarged 
district  has  not  received  the  required 
majority  affirmative  vote,  the  school 
districts  constituting  the  proposed  new 
school  district  shall  remain  as  they  were 
prior  to  the  election,  but  in  all  such 
cases  the  county  board  of  education  shall 
prepare  another  plan  In  the  same  manner 
as  provided  for  %He“ fTr sITplan  and  the 
second  plan  shalT~Fe  submitted  to a vote 
in  like  manner'  as  the  first,  bufTnot  sooner 
than  one  year  nor  later  than  two  years 
after  the  date  of  disapproval  of  the  first 
plan*  * n (Emphasis  ours.) 

As  we  read  the  above  section,  and  particularly  the  under- 
scored portion  thereof,  we  construe  it  to  clearly  provide  that 
In  the  planning,  proposing  and  submitting  to  the  voters  a second 
plan  of  reorganization  the  same  procedure  applicable  to  the  first 
plan,  as  hereinbefore  set  out,  shall  be  followed.  Consequently, 
your  first  question  is  answered  in  the  affirmative. 

Now  let  us  consider  the  second  question  presented. 

At  the  outset.  It  is  our  thought  that  the  act  does  not  con- 
template the  formation,  submission  and  acceptance  of  only  one 
plan  of  reorganization  within  the  counties  which  shall  be  final 
and  conclusive  Insofar  as  future  reorganization  is  concerned, 
but  rather  It  contemplates  circumstances  arising  which  will 
warrant  new  or  subsequent  reorganization  plans  being  proposed, 
to  be  adopted  if  acceptable  to  the  voters.  It  is  so  manifested 
In  Section  6,  subparagraph  3,  of  the  act,  which  provides: 

"Continue  to  study  the  school  system  of 
the  county  and  proposed  subsequent  re- 
organization plans  as  conditions  warrant." 

We  further  perceive  that  the  only  limitation  on  the  sub- 
mission of  subsequent  plans  of  reorganization  Is  one  of  time, 
for  Section  12  of  the  act,  in  part,  provides: 
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n -»  « v .\nj  subsequent  plan  shall  not  be  sub- 
mitted sooner  than  one  year  following  the  date 
on  which  the  last  vote  on  reorganization  was 
taken." 

We  further  observe  that  Section  6 of  the  act.  In  providing 
for  a study  to  be  made  by  the  county  boards  of  education  In  the 
preparation  of  a plan  of  reorganization,  be  it  the  first  or  a 
subsequent  plan,  refers  to  "each  school  district  of  the  county." 
We  construe  this  to  mean  any  and  all  school  districts  within 
the  county,  be  they  three-director  common  school  districts  or 
six-director  city,  town,  consolidated  or  enlarged  school  dis- 
tricts. 

In  subparagraph  3»  Section  6,  of  the  act  the  Legislature, 
in  providing  for  continuing  study  of  "the  school  system  of  the 
county"  and  proposing  subsequent  reorganization  plans,  certainly 
intended  that  previously  organized  enlarged  districts  would  be 
a part  of  the  "school  system  of  the  county." 

In  Section  11  of  the  act  the  Legislature  has  prescribed  the 
procedure  to  be  followed  by  "any  former  six-director  district" 
that  is  merged  in  any  enlarged  district.  Inasmuch  as  reference 
Is  made  in  the  statute  to  "any  former  six-director  district," 
we  believe  that  the  term  would  include  any  previously  formed 
enlarged  district  which  is  composed  of  six  directors  that  might 
be  merged  in  a subsequently  organized  enlarged  district.  Gen- 
erally, an  enlarged  district  having  six  directors  would  be 
considered  a six-director  district. 

In  other  words,  as  we  read  the  act  we  do  not  believe  that 
the  Legislature  Intended  that  an  enlarged  school  district  once 
formed  and  organized  within  a county  would  be  no  longer  a sub- 
ject of  comprehensive  study  by  the  county  board  of  education, 
and  would  not  be  subjected  to  continuing  study  as  a part  of 
the  "school  system  of  the  county"  with  a view  of  proposing 
subsequent  plans  of  reorganization. 

It  would  therefore  follow  that  in  proposing  a subsequent 
plan  of  reorganization  the  county  board  of  education.  If  con- 
ditions warranted  it,  could  include  as  territory  in  the  subse- 
quent proposed  plan  a previously  organized  enlarged  district. 

An  example  where  this  mi  ht  be  desirable  would  be  in  the  pro- 
posal of  a subsequent  and  more  extensive  plan  of  reorganization 
with  territory  of  the  proposed  enlarged  district  lying  in  more 
than  one  county. 
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In  interpreting  the  act  i 8 p omitting  a subsequent  plan  of 
reorganization  to  include  a previously  organized  enlarged  dis- 
trict, we  have  sought  to  ascertain  and  conform  to  the  intent  of 
the  Legislature.  Such  is  a rule  of  statutory  construction  so 
well  known  to  the  courts  and  so  often  applied  that  the  citation 
of  the  authority  is  unnecessary. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  in  the 
planning,  proposing  and  submitting  to  the  voters  a second  plan 
of  reorganization  the  sane  procedure  applicable  to  the  first 
plan  should  be  followed. 

It  is  our  further  opinion  that  in  proposing  a subsequent 
plan  of  reorganization,  as  conditions  warrant,  the  county  board 
of  education  may  include  as  territory  within  the  subsequent 
proposed  plan  previously  formed  enlarged  districts  together  with 
other  types  of  school  districts. 


Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


APPROVED* 


Attorney  General 
RFTxml 
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COUNTY  SUPERINTENDENT  If  the  1950  census  shows  a change  in  popu-  j 

OP  PUBLIC  SCHOOLS:  lation  of  the  county,  then  the  salary  of 

SALARY:  the  county  superintendent  of  public  schools 

of  such  county  will  be  changed  in  accordance 
with  said  census  as  of  July  2,  1951. 


August  31*  1950 


Mr.  Hubert  Wheeler 
Commissioner  of  Education 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED 

?6 


<7-  7-  rc 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  of  this  department,  which  letter  reads  in  part  as 
follows : 


"Many  inquiries  are  being  made  by  County 
Superintendents  of  Schools  about  the  effec- 
tive date  of  the  1950  decennial  census  and 
as  it  applies  to  any  changes  in  the  salary 
of  the  County  Superintendents  of  Schools. 

"Section  10609,  R.  S.  1939>  provides  that 
the  County  Superintendents  of  Schools  shall 
hold  their  office  for  a term  of  four  years 
beginning  on  the  first  Monday  in  July. 
According  to  this  law  the  next  election  of 
County  Superintendents  of  Schools  shall  bo 
the  first  Tuesday  in  April,  1951  for  the 
term  beginning  the  first  Monday  in  July  of 
next  year.  Other  county  officers  who  are 
elected  at  the  general  election  in  November 
tako  their  office  in  January  lnstoad  of 
July  as  in  the  case  of  the  County  Superin- 
tendent . 


”1.  Will  all  county  officers  have  their 
salaries  adjusted  beginning  January  1,  1951 
in  counties  where  the  population  bracket  is 
changed  by  the  1950  decennial  census  or  will 
there  be  an  exception  to  this  rule  for 
County  Superintendents  of  Schools  uhbse 
fiscal  year  for  salary  purposes  begin  if. 
July?  If  there  i3  an  exception,  will  Count> 
Superintendents'  salaries  change  by  July  1, 
1951  instead  of  January  1,  195l?rt 
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Section  10609,  R.  S.  Mo.  1939*  as  reenacted,  Laws  of 
Missouri,  19^-3 » page  89O,  provides  as  follows: 

"The  qualified  voters  of  each  and  every 
county  in  this  stato  shall  elect  a county 
superintendent  of  public  schools  at  the 
annual  district  school  meeting  held  on  the 
first  Tuesday  in  April,  19^3,  and  every 
four  years  thereafter.  r>aid  county  school 
superintendent  shall  be  a citizen  of  the 
county  and  at  least  twenty-four  years  old. 

He  shall  have  taught  or  supervised  schools 
as  his  chief  work  during  at  least  two  of  the 
eight  years  next  preceding  his  election,  or 
shall  have  spent  the  two  years  next  preced- 
ing his  election  as  a regular  student  in  a 
recognized  college  or  university.  At  the 
time  of  his  election  lie  shall  hold  a certi- 
ficate authorizing  him  to  teach  in  the  public 
schools  of  Missouri,  and  shall  have  completed 
at  loast  one  hundred  twenty  semester  hours 
of  college  work,  including  at  least  fifteen 
hours  in  the  field  of  education,  not  loss 
than  five  of  which  shall  have  been  in  school 
supervision  and  administration;  or  he  shall 
be  serving  as  county  superintendent  of  public 
schools.  £-ach  and  evory  county  school  super- 
intendent elected  on  the  first  Tuesday  in 
April,  19^1-3,  and  thereafter,  shall  hold  said 
office  for  a term  of  four  years  from  and  after 
the  first  Monday  in  July  following  his  elec- 
tion, or  until  a successor  has  been  chosen 
and  has  qualified;  and  a vacancy  caused  by 
death,  resignation,  refusal  to  serve,  or 
removal  from  tho  county,  shall  be  fillod  by 
the  governor  by  appointment  for  the  unoxpired 
term,  subject  to  the  same  qualification 
requirements  as  if  the  appointee  had  boon 
elected.  The  county  school  superintendent 
shall  turn  over  all  books,  papers,  certifi- 
cates, stub-books,  and  records  in  Ills  posses- 
sion to  his  successor.  All  acts  and  part3 
of  actr,  COmiicting  this  section  are 

hereby  repealed. " 


This  section  shows  that  the  office  of  county  superintendent 
of  public  schools  is  an  office  in  this  state  created  by  the 
Legislature . 
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The  following  statutes  show  that  the  county  superintendent 
of  public  schools  shall  receive  an  annual  salary. 

Section  IO619,  Mo.  R.S.A.,  reenacted, Laws  of  Missouri, 

19  kS , page  1722,  Section  1,  provides  in  part: 

"In  all  counties  of  class  one  now  or  here- 
after containing  a population  of  J|00,000 
to  600,000  Inhabitants  as  shovm  by  the 
latest  decennial  Federal  census,  the  county 
superintendent  of  schools  shall  receive  an 
annual  salary  of  $l|., 205.00;  and  in  all 
counties  of  class  one  now  or  hereafter 
containing  a population  of  less  than 
lj.00,000  the  county  superintendent  of 
schools  shall  receive  an  annual  salary  of 
$6,000.00.  * «■  " 

Section  106l5.7,  Mo.  R.S.A.,  Laws  of  Missouri,  19 1+5*  page 
1712,  Section  1,  provides: 

"In  counties  of  the  second  class,  the 
county  superintendent  of  public  schools 
shall  receive  an  annual  salary  of 
$2250.00,  to  be  paid  monthly  from  the 
county  revenue  fund  in  the  form  of  a 
warrant  drawn  upon  the  county  treasury. 

The  state  of  Missouri  shall  appropriate 
annually,  out  of  the  general  ro venue 
fund  of  the  state  of  Missouri,  $^00.00 
to  each  and  every  county  of  the  second 
class ." 

Section  106l3.1,  Mo.  R.S.A.,  Laws  of  Mis30iri,  19ll5*  page 
1709*  Section  1,  provides: 

"In  coimties  of  the  third  class  in  this 
state,  having  less  than  7*000  population, 
the  county  superintendent  of  schools 
shall  receive  $1050.00  per  annum;  in  those 
having  a population  of  7*000  and  less  than 
10,000,  he  shall  receive  $1200.00  per 
annum;  In  those  having  a population  of 
10,000  and  less  than  12,000,  he  shall 
receive  $1350.00  per  annum;  in  those  having 
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a population  of  12,000  and  less  than 
15,000,  he  shall  receive  $l600.00  per 
annum;  in  thoso  having  a population  of 
15,000  and  less  than  25*000,  he  shall 
receive  $1800.00  per  annum;  in  those 
having  a population  of  25*000  and  less 
than  36,000,  he  shall  receivo  £2000.00 
per  annum;  and  in  those  having  a popu- 
lation of  3o»000  or  more,  lie  shall 
receive  £2100.00  per  annum.  The  State 
of  Missouri  shall  appropriate  annually, 
out  of  the  general  revenue  fund  of 
State  of  Missouri,  $14.00.00  to  oach  and 
every  county  of  the  third  class.  The 
county  superintendent  of  schools  shall 
receive  his  salary  monthly  from  the 
county  revenue  fund  in  the  form  of  a 
warrant  drawn  upon  the  county  treasury." 

Section  IO61O.I4.,  Mo.  R.S.A.,  Laws  of  Missouri,  I9I4 -5*  page 
1711,  Section  1,  provides: 

"In  counties  of  the  fourth  class  in  this 
state,  having  less  than  7*000  population, 
the  county  superintendent  of  schools  shall 
receive  $1050.00  per  annum;  in  those 
having  a population  of  7,000  and  less 
than  10,000,  he  shall  receive  £1200.00 
per  annum;  in  those  having  a population 
of  10,000  and  less  than  12,000,  ho  shall 
receive  £1350.00  per  annum;  in  thoso 
having  a population  of  12,000  and  less 
than  15,000,  he  shall  receive  £l600.00 
per  annum;  in  those  having  a population 
of  15,000  or  more,  he  shall  receive 
$1300.00  per  annum.  The  State  of 
Missouri  shall  appropriate  annually, 
out  of  the  general  revenue  fund  of  the 
State  of  Missouri,  Sl4.OO.OO  to  each  and 
every  county  of  the  fourth  class.  The 
county  superintendent  of  schools  shall 
receive  his  salary  monthly  from  the  county 
revenue  fund  in  the  form  of  a warrant 
drawn  upon  the  county  treasury." 
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Section  1.10  13li30)  of  Senate  Revision  Bill  No. 

1001,  of  the  65th  General  Assembly,  reads  as  follows: 

"The  population  of  any  political  subdivision 
of  the  state  for  the  purpose  of  representa- 
tion or  other  natters  including  the  ascertain- 
ment of  the  salary  of  any  county  officer  for 
any  year  or  for  the  amount  of  fees  he  may 
retain  or  the  amount  he  shall  be  allowed  to 
pay  for  deputies  and  assistants  shall  be 
determined  on  the  basis  of  the  last  previous 
decennial  census  of  the  United  States.  For 
the  purposes  of  this  section  the  effective 
date  of  the  1950  decennial  census  of  the 
United  States  shall  bo  January  1,  1951*  and 
the  effective  date  of  each  succeeding  decen- 
nial census  of  the  United  States  shall  be  on 
January  1,  of  each  tenth  year  after  1951." 

This  section  became  effective  April  llj.,  1950. 

The  question  arises  as  to  whether  or  not  the  county 
superintendent  of  public  schools  Is  a county  officer  within 
the  meaning  of  this  section.  The  Supreme  Court  of  Missouri 
In  the  case  of  Hollowell  v.  Schuyler  County,  18  S.W.  (2d)  1|.98, 
322  Mo.  1230,  l.c.  lj.99,  500,  held: 

"It  is  further  claimed  by  the  appellant  that 
the  superintendent  of  schools  is  not  a county 
officer  within  the  purview  of  article  l!|  of 
the  Constitution,  and  therefore  the  consti- 
tutionality of  the  emergency  clause  is  im- 
material. We  are  unable  to  understand  how 
that  could  affect  the  situation,  since  the 
sections  upon  which  appellant  depends,  11352 
and  113524.*  apply  to  superintendents  of  schools. 

The  superintendent  of  schools  Is  a county 
officer,  though  not  specially  mentioned  in 
the  Constitution.  Article  9*  Sec.  II4.,  of 
the  Constitution  provides  that  the  'General 
Assembly  shall  provide  for  the  election  or 
appointment  of  such  other  county,  township 
and  municipal  officers  as  public  convenience 
may  require . ' 

"By  section  11314-3*  R.  S.  1919*  the  Legislature 
created  the  office  of  superintendent  of  schools 
In  each  and  every  county  in  the  state  and  in 
succeeding  sections  prescribed  the  duties  of 
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such  office.  Therefore,  it  is  a county 
office  created  by  the  Legislature  under  tho 
authority  of  the  Constitution.” 

Section  10620,  n.  S.  Mo.  1939*  provides  as  follows: 

"For  the  purpose  of  ascertaining  the  popula- 
tion of  any  county  in  this  state  in  order 
to  determine  the  salaries  of  County  Superin- 
tendents of  public  schools,  tho  last  previous 
decennial  census  of  the  United  States  shall 
be  conclusive." 

Prior  to  the  enactment  of  Senate  Revision  Bill  No.  1001, 
cited  above,  there  was  no  statutory  provision,  oither  federal 
or  state,  which  designated  the  time  when  the  result  of  a 
federal  decennial  census  became  official. 

In  the  case  of  Garrett  v.  Anderson,  lijJ+  5.<V.  (2d)  971*  a 
Texas  case,  which  was  rendored  November  27 » 19^0 » the  court 
held  the  preliminary  report  of  the  census  for  Bexar  County, 
Texas,  by  the  supervisor  of  the  census  for  the  20th  District 
of  Texas,  was  an  official  announcement  on  behalf  of  the  federal 
government  and  that  tho  county  officials  of  that  county  wore 
authorized  to  take  official  notice  of  that  report  as  a declara- 
tion of  tho  last  preceding  federal  census. 

The  Federal  District  Census  Supervisors  in  Missouri  have 
made  their  preliminary  reports  and  announcements  of  the  popula- 
tion of  the  respective  counties  in  their  districts  prior  to 
July  7»  1950.  If  Senate  Revision  Bill  No.  1001  had  not  been 
enacted  by  the  6$th  General  Assembly,  then  tho  salaries  of  tho 
various  county  superintendents  of  public  schools  in  Missouri, 
in  counties  in  which  the  population  has  decreased  or  increased, 
placing  the  county  in  a different  population  bracket,  would 
have  changed  accordingly  as  of  July  7,  1950. 

It  is  true  that  the  Missouri  Constitution  of  191^5* 

Article  VII,  Section  13 , prohibits  an  Increase  In  the  compen- 
sation of  state,  county  and  municipal  officers  during  their 
term  of  office.  However,  the  Supreme  Court  of  Missouri,  in 
tho  case  of  State  ex  rel.  Harvey  v.  Linville,  300  S.W.  1066, 
has  held,  l.c.  IO67 : 

"The  increase  of  salary  wliich  a statute 
permits  after  an  election  showing  an  increase 
of  population  i3  not  in  violation  of  the 
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Constitution,  In  that  the  salary  is  increased 
during  the  term  for  which  the  officer  was 
elected,  because  the  law  in  force  at  the  time 
of  his  election  fixes  his  salary,  to  be  ascer- 
tained at  periods  as  changed  by  the  increase  in 
■copulation.  State  ex  rol.  v.  Hamilton,  303 
Mo.  302,  260  S.W.  lj.66." 

Tho  Supreme  Court  of  Missouri  in  the  case  of  State  ex  rcl. 
Jacobsraeyer  v.  Thatcher,  ot  al.,  92  S..V.  (2d)  61^.0,  l.c.  61|_3, 
said: 


"Thus  it  is  seen  that  the  act  assailed  was 
passed  by  the  Legislature  some  sixteen  months 
before  the  relator  was  elected  to  office, 
and  he,  like  every  one  else  was  charged  with 
knowledge  of  the  law  on  the  date  it  becamo 
effective.  His  election  to  office  consti- 
tuted no  contract  between  him  and  the  county. 
Through  his  election  and  induction  into  office 
he  acquired,  and  now  has,  no  vested  right  to 
salary  - or  to  the  office  itself  if  the 
Legislature  had  chosen  to  abolish  it.  The 
office  of  clerk  of  the  circuit  court  i3  not 
one  created  or  provided  in  the  Cons titution; 
it  is  one  authorized  by  that  document  to  be 
created  by  the  General  Assembly,  and,  once 
created,  to  be  abolished  or  not  at  the  will 
of  that  body.  State  ox  rel.  McKittrick  v. 

Bair,  333  Mo.  1,  63  S.W.  (2d)  6[j.;  State  ex 
rel.  Crowe  v.  Evans,  l66  Mo.  3k7  > 66  5.». 

355." 

The  Supreme  Court  in  the  case  of  Sims  v.  Clinton  County, 
8 S.W.  (2d)  69,  said,  l.c.  70: 

" » * » The  case  presents  precisely  tho  same 
questions  as  were  considered  and  determined 
by  Division  Ko.  2 of  this  court  in  State  ex 
rel.  Harvey  v.  Linville,  300  S.W.  1066.  In 
that  case  the  relator  was  elected  and  quali- 
fied as  superintendent  of  public  schools  of 
Benton  county  on  April  1,  1919*  It  was  there 
held  that  the  Act  approved  March  28,  1919 
(Laws  1919»  13  • 69U- ) # shown  qe  sections 
11352  and  1133k > H.  S.  1919,  did  not  go  into 
immediate  effect  under  the  emergency  clause 
. attached  to  said  act.  under  the  provisions 
of  section  36,  art.  4,  of  the  Constitution, 
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for  the  reason  that  it  wa3  an  act  subject 
to  tho  referendum,  and  not  within  the  excep- 
tions mentioned  in  the  referendum  section, 
section  57  of  article  1^..  As  a result  of  that 
holding  it  was  further  held  that  the  salary 
of  tho  relator  in  that  case  v;as  to  be  deter- 
mined by  the  law  in  force  at  the  time  of  his 
election.  The  law  in  force  at  the  time  war 
section  10935,  H.  S.  1909;  and,  further 
applicable  also,  and  in  force,  was  section 
10719*  R*  S,  1909,  which  is  section  110l6, 

R.  S.  1919*  These  two  sections,  respectively- 
prescribed,  the  one,  tho  amount  of  salary  of 
the  superintendent  dependent  upon  the  popu- 
lation of  Ills  county,  and  the  other,  the 
method  of  ascertaining  3uch  population. 
Certain  conclusions  appropriate  in  the  deter- 
mining of  the  instant  case,  and  statod  in 

the  opinion  in  State  v.  Linville,  supra, 
loc.  cit.  10u7»  are  as  follows: 

!l 'Section  10933*  R<  S.  1909*  provides  for 
ascertaining  the  "annual”  salary.  Section 
11352,  It.  S.  1919>  says  that  the  superinten- 
dent shall  receive  so  much  money,  dependent 
upon  tho  population  of  the  county,  without 
saying  whether  it  was  per  annum.  Prom  the 
context  it  must  be  presumed  that  annual 
salary  .ran  meant.  "Annual  salary,"  as  used 
in  said  section  10933,  means  salary  for  each 
year  of  the  incumbency.  It  cannot  be  split 
up  into  periods  by  elections  which  occur 
during  the  year,  and  must  be  calculated  on 
a year  as  a whole.  ..e  conclude  further  that 
"axmual, ' as  applied  to  salaries,  means  not 
the  calendar  years,  but  the  years  of  the  in- 
cumbent's term,  which  in  the  case  of  rolator 
begins  on  the  1st  day  of  April  each  year.' 

"Accepting  then  sections  10933  and  10719*  H. 

S.  1909*  as  governing  in  determining  the- 
salary  of  the  deceased,  it  clearly  appears 
that  she  received  more  than  was  due  her  for 
the  period  of  her  incumbency.  Under  the 
provisions  of  those  sections,  and  for  the 
purpose  of  determining  the  salary  for  the 
first  two  years,  the  population  of  tho  county 
was  to  be  fixed  by  the  total  vote  cast  at  the 
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general  election  of  1913,  which  resulted  in 
an  ascertained  population  of  core  than 
12,000  and  less  than  15,000,  and  in  an  annual 
salary  of  *8u0,  or  for  the  first  two  years  a 
total  authorized  salary  of  $l,o00.  By  the 
same  sections  and  under  tne  total  vote  of 
6,519  at  the  presidential  election  of  1920, 
there  was  an  ascertained  population  of  more 
than  30,000  and  le^s  than  50,000,  authorizing 
a salary  of  $1,400  per  annum.  Under  the 
ruling  in  otate  v.  Linville,  supra,  adopted 
by  us,  this  increase  to  ^1 ,400  went  into 
effect  on  .April  1,  1921.  * " 

By  virtue  of  the  decisions  of  the  supreme  Court  of  Missouri 
in  the  otate  v.  finville  case,  supra,  end  in  the  dims  v,  Clinton 
County  case,  supra,  we  conclude  that  the  change  in  salaries  of 
county  superintendents  of  public  schools  will  go  into  effect  at 
the  beginning  of  the  office  year  next  after  January  1,  1951, 
wnich  will  be  July  2,  1951.  This  also  is  the  beginning  of  a 
new  term  for  this  office,  so  no  increase  or  decrease  in  salary 
will  occur  during  their  present  term  of  office.  The  supreme 
'•’ourt  of  Missouri  has  said  in  effect  that  ^the  annual  salary  of 
such  officials  must  be  calculated  each  year  as  a whole,  beginning 
witn  the  date  of  commencement  of  their  term,  which  began  on  the 
first  Monday  in  July,  1947  — that  is,  July  7,  1947. 

C Jh CLU  slois 


It  is  the  opinion  of  this  department  that  the  1950  federal 
decennial  census  becomes  effective  January  1,  1951,  in  this 
state,  ana  for  the  purpose  of  effecting  a change  in  the  salaries 
of  County  ^superintendent s of  public  schools,  in  all  those  coun- 
ties where  such  salaries  are  based  upon  population,  said  salaries 
will  be  increased  or  decreased  on  July  2,  1951,  according  to  the 
salary  bracket  created  in  such  counties  by  said  1950  census. 


A r a .'.oVab 


attorney  General. 
SJM: vim 


nesp^ctfuliy'  submitted, 
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1 J.  MICUTT, 
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a>ssi st/ant  a.tturney  General. 


CRIMINAL  LAW: 


To  sustain  conviction  of  leaving  scene  of  ac- 
cident, defendant  must  have  actual  knowledge 
of  the  accident  and  injury  to  person  or  damage 
to  property. 


January  3,  1950 


Honorable  Homer  F.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  department 
which  reads  as  follows: 

"We  have  a party  who  is  charged  with  leaving 
scene  of  accident  without  giving  his  name  to 
the  other  party,  and  without  reporting  same 
to  the  nearest  police  office,  etc. 

"The  defendant  claims  that  he  was  unaware  of 
the  fact  that  his  car  had  struck  another  car 
and  shoved  same  off  the  highway  at  a very 
steep  place,  and  it  occurred  while  he  was 
passing  this  car  on  this  stretch  of  road,  by 
side  swiping  it  lightly. 

"After  the  accident,  the  defendant  had  stop- 
ped at  a road  house  about  a mile  away  from 
the  scene  of  the  accident,  and  at  that  place 
a party  there  who  came  up  while  the  defen- 
dant was  there,  told  him  that  he  had  crowded 
this  fellow  off  the  highway  back  at  the  place 
but  the  defendant  did  not  then  make  any  ef- 
fort to  go  back  to  the  scene  at  all,  but  con- 
tinued up  the  highway  about  12  or  15  miles 
to  another  road  house,  where  the  officers 
got  him. 

"Would  the  fact  that  he  failed  to  report  the 
accident  after  he  had  been  informed  thereof, 
at  the  place  one  mile  from  the  scene  of  the 
accident,  make  him  guilty  of  this  offense , if 
in  fact  he  did  not  actually  know  that  he had 
struck  the  car  when  he  originally  left  the 
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scene  of  the  accident,  and  would  this  evi- 
dence otherwise  be  admissible  for  any  pur- 
pose?" 

The  section  of  the  statute  defining  the  offense  in  question 
is  Section  8401(f),  R.  S.  Mo.  1939,  which  provides: 

"Leaving  scene  of  accident:  No  person  op- 
erating or  driving  a vehicle  on  the  highway 
knowing  that  an  injury  has  been  caused  to  a 
person  or  damage  has  been  caused  to  property, 
due  to  the  culpability  of  said  operator  or 
driver,  or  to  accident,  shall  leave  the  place 
of  said  injury,  damage  or  accident  without 
stopping  and  giving  his  name,  residence,  in- 
cluding city  and  street  number,  motor  vehicle 
number  and  chauffeur's  or  registered  opera- 
tor's number,  if  any,  to  the  injured  party 
or  to  a police  officer,  or  if  no  police  of- 
ficer is  in  the  vicinity,  then  to  the  nearest 
police  station  or  judicial  officer."  (Under- 
scoring ours.) 

Section  8404(c),  R.  S.  Mo.  1939,  provides  for  the  penalty 
when  the  above  quoted  statute  is  violated. 

In  the  case  of  State  vs.  Harris,  357  Mo.  1119,  212  S.W.  (2d) 
426,  the  Supreme  Court  was  considering  the  sufficiency  of  the  evi- 
dence in  the  case  where  the  defendant  was  charged  with  leaving  the 
scene  of  an  accident  under  the  above  quoted  section.  In  defining 
the  crux  of  the  crime,  the  Court,  at  S.W.  l.c.  427,  said: 

" * * * The  crux  of  the  crime  with  which  de- 
fendant was  charged  and  convicted  was  leaving 
the  scene  or  place  of  injury  without  stopping 
and  reporting  the  information  as  the  statute 
requires.  State  v.  Tippett,  317  Mo.  319,  296 
S.W.  132;  State  v.  Hudson,  314  Mo.  599,  285 
S.W.  733.  The  offense  was  complete  when  the 
defendant,  knowing  a person  had  been  injured, 
drove  on  without  stopping  and  giving  the  in- 
formation as  required  by  the  law.  * * *" 

(Underscoring  ours.) 

In  the  above  case  the  Court  clearly  indicated  that  defendant' 
knowledge  of  the  injury  is  a necessary  element  of  the  offense.  It 
would  logically  follow  that  if  the  defendant  did  have  knowledge  of 
the  injury  inflicted  on  a person  as  a result  of  the  accident  that 
he  would  also  have  knowledge  of  the  accident.  As  the  Court  held, 
"the  offense  was  complete  when  the  defendant  knowing  a person  had 
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been  injured,  drove  on  without  stopping  and  giving  the  informa- 
tion as  required  by  the  law."  Conversely,  the  offense  would  not 
have  been  complete  had  the  defendant  driven  on  without  stopping 
and  had  not  known  that  an  accident  had  occurred  and  injury  had 
been  inflicted  upon  a person. 

It  is  the  rule  in  the  construction  of  criminal  statutes  that 
they  must  be  construed  liberally  in  favor  of  the  defendant  and 
strictly  against  the  state.  Thus,  in  State  vs.  Dougherty,  (Supreme) 
216  S.W.  (2d)  467,  471,  it  was  stated: 

"'Criminal  statutes  are  to  be  construed 
strictly?  liberally  in  favor  of  the  defen- 
dant, and  strictly  against  the  state,  both 
as  to  the  charge  and  the  proof.  No  one  is 
to  be  made  subject  to  such  statutes  by  im- 
plication. ' State  v.  Bartley,  304  Mo.  58, 

263  S.W.  95,  96;  State  v.  Taylor,  345  Mo. 

325,  133  S.W.  2d  336,  341.  * * * " 

Again  in  the  Dougherty  case,  the  Court  was  considering  a pro- 
secution for  leaving  the  scene  of  an  accident  under  Section  8401 
(f) , supra,  and  in  construing  the  word  "knowing"  as  it  was  used  in 
the  statute,  the  Court  at  l.c.  472,  said: 

" * * * we  think  the  word  'knowing'  , as  used 
in  the  statute,  means  actual  knowledge  rather 
than  mere  constructive  knowledge , or  such  no- 
tice as  would  put  one  on  inquiry,  and  more  than 
mere  negligence  in  failing  to  know,  or  the  mere 
presence  of  facts  which  might  have  induced  the 
belief  in  the  mind  of  a reasonable  person." 

It  would  therefore  appear  that  to  sustain  a conviction  for 
leaving  the  scene  of  an  accident,  the  defendant  must  have  had 
actual  knowledge  of  the  accident  and  injury  to  person  or  damage 
to  property  as  a result  thereof.  Under  the  facts  which  you  have 
presented,  it  would  seem  that  the  defendant,  being  first  notified 
of  the  accident  a mile  from  the  scene  thereof,  and  that  he  did 
not  actually  know  of  its  happening,  would  only  amount  to  construc- 
tive knowledge  thereof  or  such  notice  as  would  put  him  on  inquiry. 
Under  the  Dougherty  case,  this  would  not  be  sufficient.  Further 
keeping  in  mind  that  the  statute  in  question  must  be  liberally 
construed  in  favor  of  the  defendant  and  strictly  against  the  state, 
we  believe  that  if  the  facts  which  you  have  presented  would  be  the 
sole  evidence  in  the  case,  then  the  defendant  would  not  be  guilty 
of  the  offense  charged. 

Of  course,  the  question  which  you  have  presented  in  primarily 
a factual  one,  and  had  the  defendant  been  stopped  and  notified  of 
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the  accident  at  a place  in  closer  proximity  to  the  scene  where  he 
could  have  easily  observed  that  an  accident  had  occurred  and  then 
drove  off  without  complying  with  the  statute,  a different  opinion 
might  be  reached  so  far  as  warranting  a prosecution  for  leaving 
the  scene  of  an  accident. 

However,  considering  the  facts  which  you  have  presented,  in 
view  of  the  recent  decisions  of  the  Supreme  Court  of  Missouri  we 
do  not  believe  that  the  defendant  is  technically  guilty  of  the  of- 
fense with  which  you  would  charge  him. 

When  the  state  has  introduced  evidence  that  the  accident 
actually  happened  and  that  the  defendant  failed  to  stop,  it  is 
believed  that  the  defendant's  lack  of  knowledge  is  a matter  of 
defense.  If  such  defense  is  made,  then  the  state  on  rebuttal 
might  offer  evidence  of  circumstances  showing  knowledge  by  the 
defendant  of  the  accident.  If  when  the  defendant  was  informed 
of  the  accident  his  words  and  conduct  were  such  as  to  constitute 
circumstances  indicating  his  knowledge  at  the  time  of  the  acci- 
dent, it  would  seem  that  such  evidence  would  be  admissible. 

Respectfully  submitted, 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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The  probate  court  cannot  commit  a person  to  a state 
• hospital  for  the  insane  for  observation  after  a 
hearing  upon  the  sanity  of  a person. 


Williams 
Attorney 
ppounty 
Lll,  Missouri 


January  6,  19^0 


mi 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  November  21,  I9I4.9 , in 
which  you  request  an  official  opinion  from  this  office  upon  the 
following  set  of  facts: 


"We  had  a hearing  before  the  Probate  Court 
of  this  county  relative  to  the  sanity  of  a 
certain  person,,  who  was  present  in  person 
and  by  attorney. 


"The  court  took  the  matter  of  her  sanity  under 
advisement,  but  what  he  would  really  like  to  do 
is  to  send  her  to  Farmington^  State  Hospital 
for  observation  of  Dr.  Hoctor,  who  is  in  charge 
of  that  hospital  and  who  is  considered  an 
authority  in  this  sort  of  case.  The  attorney 
for  the  defendant,  however,  will  not  consent 
for  her  to  be  sent  there  for  observation. 


"Does  the  court  have  the  right  to  send  her  there 
for  observation,'  before  ruling  on  the  matter, 
as  he  is  in  doubt  as  to  just  what  he  ought  to 
do  about  the  matter,  but  he  would  like  to  send 
her  there  for  observation  and  the  opinion  of 
Dr.  Hoctor." 


..  II. 

Your  letter  does  not  state  whether  or  not  the  alleged  insane 
person  was  charged  to  be  a poor  person  or  a person  with  property 
sufficient  to  support  herself  at  a state  hospital.  Since  the 
adoption  of  the  Constitution  of  Missouri  in  1945»  the  probate 
court  has  jurisdiction  over  all  insanity  hearings  so  that  we  will 
consider  the  statute  that  applies  in  both  situations. 


V ■ ‘ 
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3®otion  9328#  as  reenacted  by  the  Laws  of  Missouri*  194-5># 
page  903#  provides*  In  part*  as  follows? 

"The  probate  courts  of  the  several  counties 
shall  have  power  to  send  to  a state  hospital 
such  of  the  insane  poor  of  their  respective 
counties  as  may  be  entitled  to  admission 
thereto*#  # 

Section  44-7#  K*  3*  Mo.  1939*  and  subsequent  sections  in  Article 
XVIII  of  Chapter  1 of  the  Revised  Statutes  of  Missouri*  1939#  provide 
the  procedure  for  inquiring  into  the  sanity  of  a person  by  the 
probate  court. 

A leading  case  in  Missouri  on  the  procedure  for  the  probate 
courts  to  follow  in  all  insanity  cases  is  In  Re  Moynlhan.  (also 
known  as  Higgins  v.  Hoctor)  6 2 S.W,*  (2d)  ip.0*  332  Mo*  1022*  91  A.L.R. 
7I4..  In  this  case  Mrs.  Moynlhan  was  ordered  on  July  17*  1931# 
temporarily  confined  at  the  State  Hospital  Up,  4-  at  Farmington, 
Missouri*  The  order  is  set  forth  in  the  statement  of  facts  in 
said  case*  On  August  7*  1931#  the  ease  was  called  for  trial  and 
an  attorney  appointed  to  represent  Mrs.  Moynlhan;  evidence  heard* 
and  Judgment  rendered  committing  her  to  State  Hospital  No.  Ip  at 
Farmington*  Missouri  without  Mrs.  Moynlhan  being  present  at  the 
trial.  The  Supreme  Court  thoroughly  considred  all  phases  of  this 
Insanity  inquiry  and  the  court  said*  l.c*  \\X$,  4-17#  4-18  and  l|19* 

"An  insanity  hearing  is  not  to  be  compared 
to  a criminal  trial.  The  purpose  is  entirely 
different.  The  person  alleged  to  be  insane 
is  accused  of  no  crime  or  wrong.  He  is  suffer- 
ing from  a disease  of  the  mind  or  nerves,  and 
he,  as  much  as  any  one*  needs  protection  from 
its  effects*  It  Is  not  intended  to  deprive 
him  of  his  property*-  but  to  afford  a means 
of  preserving  It*  It  is  not  Intended  to 
deprive  him  of  his  liberty  as  punishment 
but  for  his  own  protection  and  the  protection 
of  others  from  acts  which  he  would  not 
knowingly  commit.  It  Is  intended  to  .preserve 
all  of  his  rights  of  both  liberty  and  property 
until  he  is  able  to  exercise  thorn.  # # 

-Tt  it  -55-  it  a it. 

"As  to  the  right  to  arrest  and  restrain  until 
hearing  one  who  is  so  deranged  as  to  endanger 
himself  or  others  as  done  In  this  case*  and  as 
provided  for  by  sections  4-98#  4-99#  R*  3.  1929 
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(Mo.  St.  Ann*  Secs.  I4-Q©#  499)  see  notes  10  A.L.R. 

488#  and  4£  A*L*R*  l4«4«w 

* # # & « 

”«■  -55-  -js-lhile  the  statutes  covering  the  whole  subject 
of  insanity  are  constitutional  and  amply  safeguard 
the  rights  of  persons  whose  sanity  is  inquired  into# 
the  probate  courts  should  observe  the  spirit  as 
well  as  the  letter  of  these  laws*  Acting  under 
sections  498*  499#  H.Si*  1929  (Ho*  St.  Ann.  Secs. 

498#  499)*  ft  was  proper  for  the  court  to  order 
the  temporary  restraint  and  confinement  of  Mary 
E.  Moynihan  if  it  had  reasonable  grounds  to 
believe  that  she  was  *so  far  disordered  in  her 
mind  as  to  endanger  her  own  person  or  the  person 
or  property  of  others**  *As  the  inherent  Jurist 
diction  of  the  state  over  persons  of  unsound 
mind  rests  in  part  upon  its  duty  to  protect 
the  community  from  the  acts  of  those  who  are 
not  under  the  guidance  of  reason#  it  follows# 

■»  « *that  If  any  .person  Is  so  insane  that  his 
remaining  at  liberty  would  be  dangerous  to 
himself  or  the  community#  any  other  person  may, 
without  warrant,  or  other  authority  than 
the  inherent  necessity  of  the  case,  confine 
such  dangerous  insane  person#  but  only  during 
so  long  a time  as  may  be  necessary  to  Institute 
and  carry  to  a determination  proper  proceedings 
to  inquire  into  the  party *s  condition  and  provide  for 
his  legal  custody**  Buswell  on  Insanity,  p.  33# 

Sec,  23*  See.  also#  notes#  10  A.L.R.  4°°#  and 
45  A.L.R*  1464*'  But#  even  in  such  circumstances, 
it  should  be  remembered  that  the  preliminary 
order  authorized  by  sections  49^,  499#  R*S. 

1929#  is  not  a valid  final  adjudication  of 
the  fact  of  insanity.  Tho  hearing  provided 
by  seotion  4^2,  R.3*  1929  (Mo*  St.  Ann.  Sec. 

452}#  must  still  be  had#  and  the  person 
suspected  of  insanity  still  *is  entitled 
to  be  present  at  said  hearing  and  to  be  assisted 
by  counsel#*  as  stated  in  the  notice  required 
by  section  4£0#  R.S*-  1929  (Mo,  St*  Ann.  SeG. 

450),  The  practice  of  sending  a person  to  an 
insane  asylum  before  the  hearing  might  result 
in  preventing  the  person  claimed  to  be  insane 
from  employing  counsel  or  being  present  at  the 
hearing.  Of  course,  there  may  be  circumstances 
when  such  action  is  advisable  and  where  there 
is  no  other  suitable  place  available  except 
at  great  expense,  but  such  action  should  be 
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taken  with  caution  not  to  impair  the  rights 
of  the  alleged  insane  person**  The  probate 
court  has  statutory  authority  to  call  a 
special  tern  (sect ion  1)49*  R. S.  1929*  Mo. 

St.  Ann.  Sec.  449)  when  ape e dy  ac 1 1 on  is 
necessary*  and  five  days,  under  section 
7&0*  R.s*  1929 (Mo.  St.  Ann.,  Sec.  760 } * 
is  ordinarily  sufficient  notice.  See  State 
ex  rel.  Terry  v.  Holtkamp  (Mo.  Sup. ) 51  S.  W*  (2d) 

13 * loo.  cit . 19.  ■ 

"(11-15)  However*  such  an  order  for  temporary 
restraint*  as  made  by  the  probate  court  here*  is 
not  binding  upon  the  superintendent  of  a state 
hospital  to  keep  the  person  confinod  until  an 
order  is  made  in  that  court  for  release.  It  is  , 
in  no  sense  like  a commitment  in  a criminal 
case  for  a definite  term  in  jail  or  in  the 
penitentiary#  The  person  may  lawfully  be  , 
either  discharged  or  paroled  and  set  at 
liberty  by  th©  superintendent  of  his  own 
motion  at  any  time*  Section  8o29#  R.S* 

1929 (Mo*  St#  Ann#  Sec#  8629) # The  hospital  is  a 
state  institution.  Chapter  4§*  articles  1 and 
2*  R*  S#  Mo*  1929  (section  Qp60  ot  aoq#  (Mo. 

St*  Ann*  Sec#  85o0  ot  seq# ) )•  , The  superintendent 
is  one  skilled  in  the  treatment  of  mental 
diseases*  Section  3578*  R.S*  1929  (Mo.  St* 

Ann.  Sec*  8578)*  He  is  better  qualified  to 
determine  a personas  mental  condition  and  the 
necessity  for  his  confinement  than  the  probate 
judge*  He  is  a public  officer*  and  improper 
action  on  his  part  will  not  be  presumed*  If 
the  person  confined  desires  counsel  or  to  attend 
the  hearing  of  which  he  has  notice  he  has  that 
constitutional  right*  and  it  would  be  the  duty 
of  the  superintendent  to  allow  it*  oven  with  the 
precaution  of  an  attendant*  if  he  thought  that 
necessary#'*  * 

, This  case  has  been  followed  by  th©  Supreme  Court  of  Missouri 
in  several  subsequent  cases  and  was  cited  in  98  Fed.  (2d)  222  by  the 
United  States  Court  of  Appeals#  This  latter  court  stated  in  the 
case  of  Barry  v.  Hall*  98  Fed(2d)  l.c*  230  as  follows s 

"It  Is  settled  that  the  detention  for  a brief 
period  of  one  who  is  as  a matter  of  fact  insane 
while  proper  proceedings  are  being  instituted  to 
determine  his  insanity  as  a matter  of  law  la 
not  unlawful*" 
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On  April  27 1 1949#  this  office  rendered  an  opinion  to  Judge 
Franklin  W*  Long  of  the  probate  court  of  Bates  county  in  'which  w© 
held  that  the  state  hospitals,  are  not  available  as  places  of 
confinement  of  dangerous  insane  persons  before  they  have  been 
adjudicated  Insane  by  the  court*  This  opinion  was  based  on  the 
fact  that  sections  9323*  9324*  9325  and  9328*  B*  s.  HO.  1939* 
reenacted  Laws  of  Missouri*  1945,  p«  9 °f>#  do  not  provide  authority 
for  the  superintendent  of  a state  hospital  to  receive  patients* 
pending  a sanity  hearing*  from  the  sheriff  who  has  been  ordered 
to  apprehend  and  confine  an  alleged  dangerous  insane  person  in 
some  suitable  place# 

■ , . 'Section  9336*  aa  reenacted  Laws  of  Missouri*  1945*  page  905# 
provides  that  if  the  alleged  insane  person  Is  charged  to  be  so 
deranged  as  to  endanger  himself  and  others  or  would  be  dangerous 
to  the  safety  of  the  community  by  being  at  large  and  Is  not  being 
confined  or  restrained  that  the  Judge  or  clerk  of  the  probate 
court  may  issue  a warrant  authorising  the  sheriff  to  apprehend 
such  alleged  insane  person  and  confine  him  or  her  in  some  suitable 
place  for  such  time  as  may  be  necessary  to  carry  to  a'  determination 
the  proceedings  to  inquire  Into  the  condition  of  the  said  alleged 
Insane  person* 

Sections  497  and  493*  JU  S*  Mo*  1939*  and  formerly  Sections 
496  and  499*  S*  1929*  provide  that  if  a person  be  so  far  dis- 
ordered in  his  mind  as  to  endanger  his  own  person  or  the  person 
or  property  of  others  any  judge  of  a court  of  record  may  cause 
such  insane  person  to  be  apprehended  and  employ  any  person  to 
confine  him  or  her  in  some  suitable  place  until  the  probate  court 
shall  make  further  orders  therein!/"" 

But#  after  the  hearing  has  been  held  on  the  question  of 
whether  or  not  the  person  Is  insane  the  person  cannot  be  temporarily 
confined  in  a state  hosplial  for  observation  in'  order  'to  have  the1 
physTci'ahs  of  the  "sTate  hospital  to  determine  the  sanity  or  Insanity 
of  the  person  and  then  testify  at  a subsequent  hearing*  The  Supreme 
Court  pointed  out  in  the  Moynihan  case  that  the  rights  of  a person 
charged  with  insanity  shall  be  carefully  preserved*  ?/e  do  not 
believe  that  it  would  be  fair  to  the  alleged  insane  person  to 
continue  the  trial  after  hearing  most  of  the  evidence  to  allow 
the  informants  to  obtain  more  evidence  of  the  mental  condition  of 
the  alleged  insane  person*  It  la  true  that  the  prime  purpose  of  an 
insanity  proceeding  is  to  provide  for  the  welfare  of  the  person 
alleged  to  be  insane  and  to  preserve  his  property  and  the  safety 
of  the  public  (Boatmen* s national  Bank  of  St*  Louis  v*  Wurdeman# 

127  S*W.(2d)  438*  344  Mo*  573* 

But  the  probate  court  should  find  the  person  sane  or  insane 
at  the  time  of  the  hearing  according  to  the  evidence  that  has  been 
introduced  on  the  day;  set  for  trial*  If  the  person  is  found  to 
be  insane  by  the  probate  court  and  is  committed  to  the  state 
hospital  then#  if  the  superintendent  of  said  hospital  finds  the 
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person  to  be  sane,  such  superintendent  has  the  power,  under  Sec- 
tion 9321,  as  reenacted  Laws  1914-5#.  page  905#  to  discharge  or 
parole  such  person,  or  a proceedings  may  be  held  In  the  probate 
court  as  provided  In  Section  14-92,  R*  S.  Mo.  1939#  in  which  the 
probate  court  may  find  that  the  person  committed  has  been  restored 
to  his  right  mind  and  order  his  discharge..  This  relief  can  be 
requested  by  the  person  ^committed  at  any  time* 


III. 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  probate 
court  cannot  commit  a person  to  a state  hospital  for  the  insane 
for  observation  after  a hearing  upon  the  sanity  of  a person* 


Respectfully  submitted. 


'HEN  J.  MILLET! 
assistant  Attorney  General 


APPROVED! 


j;''¥;-'WK6¥ 

Attorney  Generial 
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SCHOOL  ELECTIONS)  Clerks  and  judges  of  elections  serving  In 
AND  ELECTIONS:  ) dual  capacity  as  clerks  and  judges  for  school 

election  and  special  gas  tax  referendum 
election  are  entitled  to  compensation  in  same 
manner  as  though  said  election  were  conducted 
separately . 


Hon.  David  W.  Wilson 
Prosecuting  Attorney 
Lewis  County 
La  Belle,  Missouri 

Dear  Mr.  Wilson: 

We  have  your  recent  letter  requesting  an  official  opinion  of 
this  department.  The  sole  question  embodied  in  your  opinion 
request  is  as  follows: 

"If  the  same  judges  and  clerks  are  used  in  both  the 
annual  school  election  and  the  special  gas  tax 
referendum  election,  would  they  be  entitled  to  be 
paid  for  services  at  each  of  the  elections  or  only 
for  one  election?" 

There  is  no  statute  or  reported  decision  by  a court  of  this 
State  directly  concerned  with  the  particular  question  embodied 
in  your  opinion  request.  However,  Section  10681,  R.  S.  Mo. 
1939,  applicable  to  school  elections  in  cities  containing  more 
than  75,000  and  less  than  500,000  inhabitants  provides  in  part 
as  follows: 

"*  * * * the  judges  and  clerks  of  such 
municipal  elections  shall  act  as  judges 
and  clerks  for  such  elections  for  school 
directors  and  the  submission  of  such 
questions,  but  the  ballots  for  directors 
and  upon  such  questions  shall  be  on 
separate  pieces  of  paper  and  deposited  in 
a separate  ballot  box  kept  for  that  purpose; 

*#*##*.<»  (Underscoring  ours) 

Section  10483,  Laws  of  Missouri  1943,  page  885,  provides  in 
part  as  follows: 
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"«  * # * an  cities  and  towns  having  a population 
exceeding  two  thousand  and  not  exceeding  one  hundred 
thousand  inhabitants  in  other  counties,  said  elections 
shall  be  held  at  the  same  time  and  places  as  the  election 
for  municipal  officers,  and  the  judges  and  clerks  of 
such  municipal  election  shall  act  as  judges  and  clerks 
of  said  school  election,  but  the  ballots  for  said  school 
election  shall  be  upon  separate  pieces  of  paper  and 
deposited  in  a separate  ballot  box  kept  for  that  purpose. 

* * * *"  (Underscoring  ours) 

It  will  be  noticed  that  the  above  quoted  provisions  require  only 
the  judges  and  clerks  of  municipal  elections  to  serve  as  judges 
and  clerks  of  school  elections.  Such  persons  are  therefore 
actually  serving  in  only  one  capacity,  namely,  as  Judges  and 
clerks  of  the  municipal  and  school  election.  In  the  present 
instance,  however,  persons  who  are  appointed  by  the  county  court 
to  serve  as  judges  of  the  special  referendum  election  may  also 
be  appointed  by  the  school  board  to  serve  as  Judges  of  the  school 
election;  such  appointments  are  discretionary  with  the  school 
board  and  the  Judges  so  appointed  are  actually  serving  in  a dual 
capacity,  that  is  as  judges  of  the  special  referendum  election 
and  as  judges  of  the  school  election.  The  same  reasoning  would 
apply  to  the  clerks  employed  and  used  for  the  said  elections. 

Therefore,  it  is  our  view  that  the  judges  and  clerks  of  election 
who  serve  by  appointment  in  the  referendum  election  and  by  appoint 
ment  in  the  school  election  are  entitled  to  compensation  for  such 
services  for  each  election. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  clerks  and 
Judges  of  election  in  Lewis  County  serving  in  the  dual  capacity 
of  clerks  and  Judges  of  election  for  a school  election  and  the 
special  referendum  election  on  the  State  Gasoline  Tax  are  entitled 
to  be  compensated  for  their  services  in  the  same  manner  as  though 
the  said  elections  were  conducted  entirely  separate  and  apart  from 
each  other. 

Respectfully  submitted. 


PHILIP  M.  SESTRIC 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SUMMONS  AND  SHERIFFS:  When  a suitable  person  is  designated  to 

execute  summons  under  the  provisions  of 
Section  28,  Laws  of  Missouri  19^5,  pages 
778  and  779,  the  summons  may  be  directed 
to  the  sheriff  or  the  person  designated 
to  execute  the  summons. 


March  15,  1950 


Hon.  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Mr.  Wilson: 

We  have  your  recent  letter  requesting  an  official  opinion  of 
this  department.  Your  opinion  request  and  the  question 
raised  therein  reads  as  follows: 

"I  respectfully  request  the  opinion  of  your  depart- 
ment on  the  following  question: 

"When  a suitable  person  other  than  the  Sheriff  is 
designated  to  execute  summons,  under  the  provisions 
of  Section  28,  Senate  Bill  207  ( Pages-778-779 , Laws 
Missouri,  19^5),  should  the  summons  be  directed  to 
the  Sheriff  or  to  the  other  suitable  person  designated 
to  execute  the  summons?" 

Section  28,  Laws  of  Missouri  19^5,  page  778  and  779,  provides 
for  the  designation  of  a suitable  person  other  than  the 
sheriff  to  execute  summons  and  reads  as  follows: 

"Every  magistrate,  or  clerk  of  the  magistrate 
court,  upon  being  satisfied  that  any  original 
summons  issued  out  of  his  court  will  not  be 
executed  for  want  of  an  officer  to  be  had  in 
time  to  execute  the  same,  or  in  all  cases 
where  the  sheriff  is  a party  to  the  pending 
suit,  or  is  otherwise  interested  in  the 
determination  thereof,  or  to  save  mileage 
expense,  may  empower  any  suitable  person 
designated  by  the  plaintiff  not  being  a 
party  to  the  suit,  to  execute  the  same, 
by  endorsement  upon  the  process  to  the 
following  effect:  'At  the  request  and  risk 
of  the  plaintiff,  I authorize 


FILED 

97 


to  execute 


c 
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( 

( 

this  writ.  ( 
( 
( 


) 

E.  F.  Magistrate  ) 

)'and  the  person 

) 

Clerk  of  the  Magistrate  Court  ) 


so  empowered  shall  thereupon  possess  all  the 
authority  of  a sheriff  in  relation  to  the 
service  of  such  summons,  and  shall  be  subject 
to  the  same  obligations,  and  shall  receive 
the  same  fees  for  his  services,  except  mileage." 


A statute  similar  to  all  material  provisions  of  the  above 
quoted  statute  and  upon  which  our  courts  have  ruled  can  be 
found  in  Section  20,  Revised  Code  of  Missouri,  page  352  and  in 
Section  2583,  Missouri  R.  S.  A.  1939.  The  court  construed  the 
above  designated  statute  in  the  case  of  Hart  v.  Robinett, 

5 Mo.  11,  and  held  that  the  said  statute  permitted  summons  to 
be  directed  to  any  suitable  person  designated  to  execute  the 
said  summons  saying  on  page  16: 


"It  is  further  insisted  by  the  appellant,  that 
the  summons  was  not  directed  to,  or  executed  by, 
any  officer  or  person  authorized  to  execute 
the  same.  The  summons  was  directed  to  John 
Martin;  the  appellant  insists  that  it  should 
have  been  directed  to  the  constable.  This 
could  not  have  been  the  intention  of  the  law- 
making power.  The  statute  reauires  the  summons 
to  be  issued  against  the  constable;  and  if  issued 
against  him,  of  course  it  ought  not  to  be  directed 
to  him.  It  would  be  as  unwise  to  entrust  a 
delinquent  officer  with  process  against  himself, 
as  it  would  be  to  make  a man  Judge  of  his  own 
cause.  In  regard  to  the  execution  of  the  writ, 
the  language  of  the  statute  is  explicit  enough. 

It  provides  that  'every  Justice  issuing  any 
process  authorized  by  this  act,  upon  being 
satisfied  that  such  process  will  not  be  executed 
for  want  of  an  officer  to  be  had  in  time 
to  execute  the  same,  may  empower  any  suitable 
person,  not  a party  to  the  suit,  to  execute  the 
same,  by  an  endorsement  on  such  process  to  the 
following  effect:  "At  the  reauest  and  risk  of 

the  plaintiff,  I authorize  to 

execute  and  return  this  writ'  — Rev.  Code,  352, 

§ 20.  If  the  justice  be  satisfied  that  no 
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officer  can  be  had  in  time  to  execute 
the  writ,  he  shall  empower  some  suitable 
person  to  do  it.  (a)  The  case  before  us  a 
still  stronger  one.  Here  no  officer  could 
be  had  at  all,  and  of  course,  none  in  time. 

But  the  justice  cannot  empower  a person  to 
serve  process  without  the  endorsement 
required.  ****'• 

It  will  however,  be  noticed  that  neither  the  magistrate  nor 
the  clerk  of  the  Magistrate  Court  can  empower  a person  to  serve 
process  without  the  required  endorsement  being  made  upon  the 
summons . 

Applying  the  principles  enunciated  by  the  court  in  the  case  of 
Hart  v.  Robinett,  5 Mo.  11,  page  16,  to  the  question  here  at 
hand  it  would  seem  to  follow  that  in  those  instances  wherein  the 
summons  is  to  be  issued  against  the  sheriff  it  should  as  a 
practical  matter  be  directed  to  the  suitable  person  designated 
to  execute  the  same,  and  in  those  instances  wherein  a suitable 
person  is  designated  to  execute  the  summons  as  a matter  of 
expediency,  the  summons  may  be  directed  to  either  the  sheriff 
or  the  person  designated,  by  the  court  or  the  clerk  of  the 
court,  to  execute  the  same. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  when  a 
suitable  person  other  than  a sheriff  is  designated  to  execute 
summons  under  the  provisions  of  Section  28,  Laws  of  Missouri, 
19^5,  pages  778  and  779,  the  summons  should  be  directed  to  such 
designated  person  in  all  instances  where  the  said  process  is  to 
issue  against  the  sheriff,  and  in  those  instances  wherein  the 
summons  is  to  issue  against  any  other  individual  the  said  sum- 
mons may  be  directed  to  either  the  sheriff  or  to  the  person 
designated  to  execute  the  said  summons.  The  summons  should  be 
endorsed  as  provided  by  law. 


Respectfully  submitted. 


PHILIP  M.  SESTRIC 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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ASSAULT: 


The  shooting  and  the  subsequent 
striking  over  the  head  with  a 
deadly  weapon  constitutes  two 
separate  offenses. 


May  3,  1950 


Honorable  Homer  F.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"Recently  a case  occurred  in  this  county 
in  which  a resident  of  the  county  shot  his 
neighbor  in  the  leg  with  a shot  gun  in- 
flicting a very  severe  wound  in  the  leg. 

Shortly  thereafter  a nearby  witness  came 
up  to  the  scene  of  the  shooting,  and  at 
that  time  the  party  who  did  the  shooting 
was  striking  the  wounded  man  with  his 
fists  and  abusing  him  by  cursing  him,  and 
the  wounded  man  was  lying  helpless  in  the 
roadside . 

"The  witness  prevailed  upon  him  to  desist 
and  then  went  about  one  quarter  of  a mile 
away  to  get  help. 

"While  he  was  absent  and  before  he  returned 
with  help,  the  defendant  struck  the  wounded 
man  over  the  head  with  the  gun,  making  a bad 
wound  upon  his  head,  and  the  witness  knows  that 
the  wound  was  not  on  the  head  when  he  went  to  get 
help,  and  the  wounded  man  was  helpless  in  the 
road  all  this  time. 
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"In  your  opinion  would  the  shooting  and  the 
striking  over  the  head  with  the  gun,  consti- 
tute one  offense,  so  that  it  could  be  charged 
in  one  couny  or  would  it  be  duplicitous  to 
charge  it  in  one  count  and  would  it  constitute 
two  separate  offenses  or  can  I charge  it  in 
one  count?" 

In  the  above  circumstances  there  are  two  distinct  offenses. 

The  first  was  the  shooting.  After  the  shooting  an  appreciable  time 
had  elapsed  before  the  assault  was  made  by  striking  upon  the  head 
with  the  gun. 

Section  4408,  R.  S.  Mo.  1939,  states: 

"Every  person  who  shall,  on  purpose  and  of 
malice  aforethought,  shoot  at  or  stab  another, 
or  assault  or  beat  another  with  a deadly  weapon, 
or  by  any  other  means  or  force  likely  to  pro- 
duce death  or  great  bodily  harm,  with  intent 
to  kill,  maim,  ravish  or  rob  such  person,  or 
in  the  attempt  to  commit  any  burglary  or  other 
felony,  or  in  resisting  the  execution  of  legal 
process,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  two  years." 

In  the  case  of  State  v.  Harris,  209  Mo.  423,  1.  c.  435,  the 
court  qouted  the  above  section  and  In  its  discussion  stated: 

"In  State  v.  Bond,  191  Mo.  555,  1.  c.  568, 
this  same  distinction  is  maintained  between 
the  clause  in  the  statute  which  makes  the 
shooting  at  or  stabbing  another  offense,  and  an 
assault  with  a deadly  weapon,  another  and  distinct 
offense.  See  also  State  v.  Webster,  77  Mo.  566; 

State  v.  Painter,  67  Mo.  84;  State  v.  Wood,  124 
Mo.  412;  State  v.  Hoffman,  78  Mo.  256.  * * *" 

In  Robinson  v.  U.  S.  143  Fed.  (2d)  276,  1.  c.  277,  it  is 
stated : 


"The  same  transaction  may  constitute  separate 
and  distinct  crimes  where  it  is  susceptible 
of  separation  into  parts,  each  of  which  In 
itself  constitutes  a completed  offense.  * * *" 
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CONCLUSION 

It  is  the  conclusion  of  this  department  that  the  shooting  and 
striking  over  the  head  with  the  gun  constitute  two  separate  offenses, 
which  may  be  charged  in  two  informations  or  in  two  counts  of  one 
information. 


Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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HOADS 


AND  BRIDGES: 


TAXATION : 


Special  road  districts  formed  May  1, 

1950  must  vote  special  taxes  authorized  * * 

by  Section  8529*  Mo.  R.S.A.,  before 
taxes  may  be  collected  for  such  district* 


\ 

May  22,  19#) 


Honorable  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Doar  Sirt 

This  is  in  answer  to  your  letter  of  recent  date  re- 
questing an  official  opinion  of  this  department  reading  as 
follows : 


n0n  May  1,  19#),  Farley  Road  District 
of  Platte  County,  Missouri,  was  formed 
under  provisions  of  Article  11,  Chapter 
If6,  Section  0711  and  following*  The 
area  included  in  this  district  was,  until 
May  1,  19#)  part  of  a corraon  county 
road  district.  Prior  to  formation  of 
Farley  Road  District  of  Platte  County, 

Missouri,  and  fdiile  the  area  was  a part 
of  a common  covin ty  road  district, 
additional  thirty-five  cent  levy  was 
voted  under  provision*  Section  0#?9 
and  following.  Laws,  Missouri,  19^5* 

Pages  llj.30-llj.81.  Is  It  now  necessary 
for  Farley  Road  District  of  Platte 
County,  Missouri  to  vote  on  this  addi- 
tional thirty-five  cent  levy  or  does 
the  original  levy  voted  stand  T" 

Section  8#>9,  House  Bill  337*  6£th  General  Assembly, 
provides  in  part  as  follows l 

".Vhenever  ton  or  more  qualified  voters 
and  taxpayers  residing  in  any  general  or 
special  road  district  in  any  county  in 
this  state  shall  petition  the  county 
court  of  the  county  in  which  such  district 
is  located,  asking  that  such  court  call 
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an  election  in  such  district  for  tha 
. purposo  of  voting  for  or  against  the  levy 
of  the  tax  provided  for  in  the  second 
sentence  of  the  first  paragraph  of 
Section  12  of  Article  X of  the  Consti- 
tution of  Missouri,  it  shall  be  the  duty 
of  the  county  court,  upon  the  filing  of 
such  petition,  to  call  such  election 
forthwith  to  be  held  within  20  days  from 
the  date  of  filing  such  petition,  * * *" 

Section  8711,  Missouri  R.5.A.,  1939,  which  refers  to 
special  road  districts  authorised  by  Article  11,  Chapter  lj.6 
Revised  Statutes  of  Missouri,  provides  in  part  as  follows! 

" * * * '.Vhenever  an  order  is  so  made 
incorporating  a public  road  district 
such  district  shall  thereupon  become, 
by  the  name  mentioned  in  such  order,  a 
political  subdivision  of  tho  state  for 
governmental  purposes  with  aU.  the  powers 
mentioned  In  tjils  section  and  such 
others  as  may  be  conferred  by  law," 
(Emphasisours.) 

• • • 

Section  8714,  Revised  Statutes  of  Missouri,  1939*  pro- 
vides as  follows! 

v' 

"The  county  court  shall,  upon  the  organ- 
ization of  such  corrals sioners,  cause 
all  tools  and  machinery  used  for  working 
roads  belonging  to  the  districts  for- 
merly existing  and  composed  of  terri- 
tory embraced  within  the  incorporated 
district  to  be  delivered  to  said  com- 
missioners, for  which  such  commissioners 
shall  give  a receipt,  and  such  com- 
missioners shall  keep  and  use  such 
tools  and  machinery  for  constructing 
and  improving  public  roads  and  bridges. 

Said  commissioners  shall  have  sole,  ex- 
clusive and  entire  control  and  Juris- 
diction over  all  public  highways,  bridges 
and  culverts  within  the  district,  to 
construct,  improve  and  repair  such  high- 
ways, bridges  and  culverts,  and  shall 
have  all  the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers. 
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and  shall  at  all  times  keep  such  roads, 
bridges  and  oulverts  in  as  good  condition 
as  the  means  at  their  command  will  per- 
mit, and  for  such  purpose  may  employ 
hands  and  teams  at  such  compensation  as 
they  shall  agree  uponj  rent,  lease  or 
buy  teams,  implements,  tools  and  machinery} 
all  kinds  of  motor  power,  and  all  things 
needed  to  carry  on  such  work!  Provided, 
that  said  commissioners  may  have"  ouch 
road  work,  or  brld-e  or  culvert  work,  or 
any  part  thereof,  done  by  contract,  under 
such  regulations  as  said  commissioners 
may  proscribe *" 

From  the  above  quoted  provisions,  it  is  clear  that  the 
special  road  district  organised  May  1,  195>0,  is  a political 
subdivision  of  the  state  and  constitutes  a distinct  and 
separate  entity  from  the  common  road  district  out  of  which 
it  was  formed*  Since  the  special  tax  authorised  by  Section 
8529*  supra,  was  voted  only  for  the  common  road  district, 
the  election  confers  no  authority  for  levying  such  tax  by 
the  special  road  district*  The  election  authorised  by 
Section  8^29,  supra,  must  be  held  in  the  special  road  dis- 
trict If  a special  road  tax  is  to  be  collected  for  such 
special  road  district* 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  when  a special  road 
district  was  formed  under  the  provisions  of  Article  11,  Chapter 
I| 6,  Missouri  R*S*A*  1939*  on  tlay  1,  1950,  out  of  area  that  was 
formerly  in  a coirmon  road  district  and  which  common  road 
district  had  voted  a special  levy  authorised  by  Section  8£29, 
House  Bill  337*  65th  General  Assembly,  that  the  tax  so  voted 
cannot  be  collected  on  land  located  within  the  special  road 
distriot  unless  the  election  authorized  by  Section  8£29  Is 
hold  within  the  special  road  district  and  such  a tax  is 
authorised  at  such  an  election* 

Respectfully  submitted. 


Approved l 


Attorney  General 
CBBthr tlrt 


( 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 
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SCHOOL  BUILDING  AND  EQUIPMENT:  (1)  The  word  equipment  as  used 

in  Section  13,  (S.B.  307)  Laws 
Mo.  1947,  Vol.  2,  page  376  means  whatever  is  necessary  to  equip 
a new  central  school  building  or  any  addition  to  a present  build- 
ing owned  by  the  re-organized  district  for  its  use  as  an  educa- 
tional establishment.  (2) . School  busses  and  school  playground 
equipment  would  not  be  included  in  the  definition  of  equipment 
because  the  same  does  not  relate  to  the  use  of  a school  building 
or  its  efficient  function.  (3) . Said  Act  does  not  contemplate 
leasing  of  a building  for  use  as  an  educational  establishment  and 
therefore  would  not  apply  to  the  purchase  of  equipment  for  use  in 
a leased  school  building. 


June  21,  1950 


Honorable  Homer  F.  Williams 
Prosecuting  Attorney 
Marble  Hill,  Missouri 

Dear  Sir: 

I. 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
official  opinion  of  this  office  upon  the  following  questions  in 
reference  to  Section  13,  S.B.  No.  307,  Laws  Mo.  1949,  Vol.  2,  page 
370-377: 


FILED 

97 


"The  county  superintendent  of  schools  of  this 
county  would  like  an  opinion  on  the  following 
matter: 

"Reference  to  Section  13,  Senate  Bill  #307, 
Vol.  2,  Mo.  Laws  1947,  at  page  376. 

"1)  Is  the  word  equipment  to  be  interpreted 
as  equipment  of  the  building  of  school  equip- 
ment, or  re-organized  district  equipment? 

"2)  Would  school  busses  and  school  playground 
equipment  be  included  or  excluded? 

"3)  Could  equipment  such  as  "School  dest  and 
other  movable  property"  be  used  in  the  build- 
ings leased  but  not  owned  by  the  District? 
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"a)  Could  the  state  apply  aid  on  such 
equipment  intended  for  such  use? 

" (Equipment  that  might  become  a part  of 
the  building,  such  as  blackboard  is  not 
referred  to  here)." 

Section  13,  of  S.B.  307,  Laws  Mo.  1947,  Vol.  2,  pages  370- 
377,  provides  as  follows: 

"In  all  school  districts  enlarged  under  the 
provisions  of  this  act,  in  which  the  erection 
of  a new  central  school  building  or  any  addi- 
tion to  present  building  so  selected  by  rea- 
son of  consolidation  is  a part  of  the  approved 
plan,  state  aid  shall  be  provided  in  the  amount 
of  one-half  of  the  cost  of  said  building  and 
equipment  but  the  total  state  aid  for  this 
purpose  shall  not  exceed  twenty-five  thousand 
dollars  ($25,000)  for  any  enlarged  district. 

All  building  plans  shall  be  approved  by  the 
State  Board  of  Education." 

The  Legislature  did  not  define  what  is  meant  by  the  term  "school 
building"  and  therefore  a question  of  what  sort  of  a building  would 
be  necessary  or  useful  for  the  purpose  of  conducting  public  educa- 
tion is  left  to  the  determination  of  the  school  board  of  the  en- 
larged school  district. 

In  Young  v.  Lindwood  School  District,  97  S.W.2d.  627,  the  Su- 
preme Court  of  Arkansas  defined  school  house  as  a building  which 
is  appropriated  for  the  use  of  a school  or  schools  or  as  a place 
in  which  to  give  instruction,  and  said  as  follows: 

"School,  a place  for  instruction  in  any 
branch  or  branches  of  knowledge.  * * *" 

The  court  in  this  case  had  the  question  of  the  power  of  the 
school  district  to  build  a gymnasium  to  provide  for  the  physical 
culture  of  the  pupils  and  also  to  provide  rooms  in  the  building 
for  home  economics  and  vocational  agriculture,  shower  baths,  dress- 
ing rooms  and  indoor  toilets  with  concrete  walks  around  said  build- 
ing connecting  said  building  with  buildings  now  belonging  to  and 
in  use  by  said  district.  The  Arkansas  statute  provides: 

"*  * * ' All  school  districts  are  authorized  to 
borrow  money  and  issue  negotiable  coupon  bonds 
for  the  repayment  thereof  from  school  funds,  for 
the  building  and  equipment  of  school  buildings, 
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making  additions  and  repairs  thereto,  pur- 
chasing sites  therefor,  and  for  funding  any 
indebtedness  created  for  any  purpose  and  out- 
standing at  the  time  of  the  passage  of  this 
Act,  as  provided  in  this  act.  ' * * *" 

The  court  further  held: 

" * * *We  think  this  language  confers  specif- 
ic power  and  authority  on  school  districts 
to  construct  buildings  such  as  the  one  in- 
volved in  this  litigation.  A gymnasium  may 
be  said  to  be  an  indoor  playground  or  an  in- 
door athletic  field  or  an  indoor  stadium. 

Webster  defines  a 'stadium'  in  one  definition 
to  be:  'A  similar  modern  structure,  with  its 
enclosure,  used  for  athletic  games,  etc.' 

Moreover,  the  language  at  the  conclusion  of 
the  above  sentence,  'other  necessary  uses 
incidental  to  the  maintenance  of  schools 
and  the  welfare  of  teachers  and  pupils,'  is 
broad  enough  to  include  the  power  here  as- 
sorted. Moreoever,  a part  of  the  purpose 
of  the  proposed  building  is  to  provide  rooms 
therein  for  Home  Economics,  and  Vocational 
Agriculture.  These  are  subjects  which  are 
taught  in  many  schools  and  are  so  authorized 
in  section  189  of  the  same  act (page  580)." 

**************** 

"We  cannot  agree  with  appellant  that  the 
words  'school  buildings'  as  used  in  section 
59  of  said  act,  especially  in  view  of  the 
other  provisions  of  the  act,  should  be  re- 
stricted to  such  buildings  as  are  used  ex- 
clusively for  mental  training  or  for  the 
teaching  of  such  subjects  as  are  ordinarily 
taught  in  the  public  schools.  We  think  it 
just  as  important  that  children  should  be 
developed  physically  and  morally  as  it  is 
that  they  should  be  developed  mentally. 

Our  conclusion  is  that  the  directors  and 
the  district  had  the  power  and  authority  to 
accomplish  the  purpose  undertaken  in  this 
case . " 

In  Farm  and  Home  Savings  and  Loan  Association  of  Missouri  vs. 
Empire  Furniture  Company,  87  S.W.2d.  1111,  l.c.  1112;  the  Texas 
court  said: 
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* ★'Equipment'  has  been  defined  as  'what- 
ever is  used  in  equipping;  the  collective 
designation  for  the  articles  comprising  an 
outfit. ' The  equipment  of  an  apartment  house 
may,  in  a broad  sense,  be  held  to  include  the 
furniture.  * * *" 

In  line  with  the  Texas  case  it  is  our  opinion  that  the  term 
equipment  as  used  in  said  Section  13  includes  school  furniture, 
school  desks,  black  boards  and  other  articles  of  an  enduring  and 
permanent  quality. 

In  the  case  of  State  ex  rel.  Building  Commission  vs.  Smith, 

81  S.W.  2d.  613,  336  Mo.  810,  the  Supreme  Court  of  Missouri  was 
asked  to  construe  the  following  section: 

" ' * * *A11  improvements,  repairs  or  additions 
which  may  be  made  to  any  of  the  state  eleemos- 
ynary or  penal  institutions  under  this  act, 
shall  be  of  fireproof  construction  through- 
out, and  shall  be  provided  with  proper  heat- 
ing, lighting  and  ventilating  facilities  and 
with  the  most  modern  approved  sanitary  ar- 
rangements and  equipment. ' (Italics  ours.) 

Laws  of  Missouri,  Extra  Session,  1933-34,  pp. 

109,  110  (Mo.  St.  Ann.  Sec.  13748g,  p.  6521). 

* * * » 

The  relators  in  the  case  contended  that  the  word  equipment 
in  said  Act  embraced  such  items  as  (1)  steel  chairs,  bedside  tables, 
wheel  chairs;  (2)  knives,  forks  and  spoons  (3)  electric  irons,  can- 
vas baskets  (4)  Colonic  irrigation  outfits;  (5)  forge,  hand  drill. 

At  l.c.  614  and  615,  the  court  said: 

"'*  * *The  term  "equipment”  clearly  modifies 
"sanitary  arrangements"  and  we  submit  that 
what  the  Legislature  had  in  mind  was  sanitary 
equipment,  and  not  equipment  as  the  term  is 
generally  defined  when  standing  alone.'  Ob- 
viously the  question  tendered  by  the  parties 
is  one  of  statutory  construction." 

********************** 

"*  * *v/ere  we  to  hold  that  the  term  'equip- 
ment,' as  used  in  the  statute,  is  to  be  con- 
strued in  its  usual  and  ordinary  sense,  it 
would  admittedly  include  the  items  in  ques- 
tion, and  our  alternative  writ  would  have  to 
be  made  permanent,  if  decided  on  the  statute. 
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But  if  a proper  construction  of  the  restric- 
tions placed  upon  the  purposes  by  the  consti- 
tutional amendment  excludes  equipment  in  its 
general  and  ordinary  sense,  an  entirely  dif- 
ferent result  would  necessarily  follow.*  * *" 

********************** 

"In  our  search,  we  found  a case  decided  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  Midland  Special  School  District 
v.  Central  Trust  Co.,  1 F(2d)  124,  127,  which, 
upon  a cursory  examination,  seemed  to  at  least 
give  color  to  the  claim  that  the  proceeds  of  a 
bond  issue  for  the  purpose  of  'erection,  al- 
teration or  improvement  of  (school)  buildings ' 
might  be  expended,  in  part,  in  purchasing  equip- 
ment. In  that  case  the  court  said:  'In  deter- 
mining what  is  "equipment"  we  should  have  clearly 
in  mind  the  subject  which  is  being  equipped.  In 
this  case  it  was  a schoolhouse,  and  we  think  a 
schoolhouse  would  be  in  modern  times  incomplete 
without  many  of  these  things  commonly  termed 
"equipment."  In  our  opinion  the  expression 
"the  erection,  alteration  or  improvement  of 
such  buildings" (school  buildings) , would- 
fairly  include  many  things  which  are  commonly 
called  "equipment."'.  (Italics  ours.)  But 
upon  an  analysis  of  the  case,  it  is  perfectly 
clear  that  it  is  no  authority  for  the  proposi- 
tion with  which  we  are  confronted." 

*********** 

"There  is  a well-settled  rule  applicable  to 
a grant  of  power  to  a corporation,  municipal 
or  otherwise,  recognized  in  this  state,  and 
elsewhere,  that  if  any  doubt  arises  out  of 
the  use  of  words  employed,  it  is  to  be  re- 
solved in  favor  of  the  public  and  in  limit- 
ing the  expenditures  of  the  appropriation 
to  the  express  terms  for  which  it  was  made. 

Meyer  v.  Kansas  City,  supra.  But  can  it  be 
said  to  be  doubtful  as  to  whether  equipment 
of  the  character  hereinbefore  described  comes 
within  the  purposes  of  a bond  issue  to  're- 
pair, remodel  or  rebuild  public  buildings  de- 
voted to  eleemosynary  and  penal  purposes,  and 
for  building  additions  thereto,  and  additional 
buildings  where  necessary?'  We  think  not. 
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There  is  nothing  in  the  language  used  to  in- 
dicate an  intention  on  the  part  of  the  voters 
to  authorize  the  expenditure  of  the  bond  money 
for  the  purposes  in  question  and  we  accordingly 
hold  that  equipment  of  the  character  mentioned 
does  not  come  within  the  terms  of  the  consti- 
tutional amendment.  Our  alternative  writ,  hav- 
ing been  improvidently  issued,  should  be  quashed. 

It  is  so  ordered." 

It  is  also  our  opinion  that  the  term  equipment  in  the  phrase 
building  and  equipment  as  used  in  said  Section  13  clearly  modi- 
fies "building"  and  that  the  Legislature  had  in  mind  the  use  of 
the  word  equipment  in  its  general  and  ordinary  sense  as  relating 
to  school  buildings  and  the  use  of  such  school  buildings.  A school 
building  without  heating  equipment;  plumbing  equipment,  electrical 
equipment  and  ventilating  equipment  would  be  of  no  use  for  educa- 
tional purposes. 

Said  Section  13  provides  state  aid  for  the  erection  of  a new 
central  school  building  or  any  addition  to  a present  building  for 
the  purpose  of  encouraging  and  aiding  the  construction  of  building 
that  will  be  needed  by  such  enlarged  districts.  It  does  not  con- 
template or  provide  for  the  leasing  of  buildings  to  be  used  for 
school  purposes. 

The  court  said  in  223  S.W. (2d)  448,  State  v.  Pretended  Con- 
solidated School  District  #1  of  Montgomery  County. 

"The  meaning  of  statutes  and  particularly 
the  meaning  of  school  statutes  may  not  be 
found  in  a single  sentence,  but  in  all  their 
parts  and  their  relation  to  the  end  in  view 
or  the  general  purpose.  * * *" 

You  will  notice  that  said  Section  13  of  said  S.B.  307  uses 
the  word  "erection"  of  a new  central  school  building  or  any  addi- 
tion to  the  present  building.  Webster's  New  International  Dic- 
tionary, 1940  Edition,  defines  the  word  erect  to  be  as  follows: 

"To  raise,  as  a building;  build;  to  construct."  Also  in  21  C.J., 
page  820,  we  find  this  paragraph: 

"ERECTION.  The  term,  as  used  with  reference 
to  building,  means  the  putting  together  of  the 
materials  that  are  used  therein;  putting  togeth- 
er the  necessary  material  and  raising  it;  the 
putting  together  of  the  brick  and  mortar,  wood, 
and  other  materials  making  the  construction; 
construction.  It  may  imply  some  structure 
superimposed  on  the  land." 
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It  is  our  opinion  that  a definition  of  the  word  "erection" 

(of  a new  central  school  building  or  any  addition  to  present  build- 
ing) would  not  include  the  leasing  of  an  existing  building  for  use 
as  a school  house. 

The  general  purpose  of  said  S.B.  307  was  to  provide  for  en- 
larged school  districts  in  order  that  better  educational  programs 
and  facilities  may  be  furnished  to  the  students.  You  will  note 
that  Section  13  of  said  Act  provides  in  the  last  line  "all  build- 
ing plans  shall  be  approved  by  the  State  Board  of  Education."  The 
Act  also  provides  that  the  state  aid  shall  be  in  the  amount  of  one- 
half  of  the  cost  of  said  building  and  equipment  but  not  to  exceed 
$25,000.  It  does  not  contemplate  the  leasing  of  a building  for  use 
as  a school  house  or  building. 

CONCLUSION 

(1)  It  is  the  conclusion  of  this  department  that  the  word 
equipment  as  used  in  Section  13,  (S.B.  307)  Laws  Mo.  1947,  Vol.  2, 
page  376,  means  whatever  is  necessary  to  equip  a new  central  school 
building  or  any  addition  to  a present  building  owned  by  the  reor- 
ganized district  for  its  use  as  an  educational  establishment. 

(2)  School  busses  and  school  playground  equipment  would  not 
be  included  in  the  definition  of  equipment  because  the  same  does 

not  relate  to  the  use  of  a school  building  or  its  essential  function. 

(3)  The  Act  referred  to  above  does  not  contemplate  the  leas- 
ing of  a building  for  use  as  an  educational  establishment  and  there- 
fore would  not  apply  to  the  purchase  of  equipment  for  use  in  a leased 
school  building. 


Respectfully  submitted. 


STEPHEN  J.  MILLETT 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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) ‘ No  Vote  may  be  counted  in  primary  for  unopposed 
) candidate  unless  X is  placed  before  name.  Marking 
) off  name  of  unopposed  candidate  does  not  invalidate 
) ballot  as  to  other  offices. 


August  9,  19^0 


Honorable  Homer  P.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  sirs 


FILED 

?7 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"With  regard  to  the  Interpretation  of  the 
primary  election  laws  in  this  state,  I 
would  like  your  opinion  on  the  applica- 
tion of  same  to  the  following  specific 
instances,  namely: 

”1).  A voter  votes  his  party  ticket  In 
the  primary,  but  does  not  put  a cross 
in  the  square  in  front  of  the  name  of 
an  unopposed  candidate  for  office,  does 
this  count  for  this  candidate? 


"2) • A voter  runs  a line  thru  the  name 
of  an  unopposed  candidate  on  his  party 
ticket.  Does  this  ticket  count  for  the 
other  candidates  for  whom  he  expresses 
choice  on  his  ticket,  or  does  this  inval- 
idate the  whole  ticket  so  that  it  has  to 
be  thrown  out?" 

* 1 

Section  I2O.I4.5  of  House  Bill  No.  20f>7#  Sixty-fifth  General 
Assembly,  provides  in  part  as  follows : 

” * * * At  the  head  of  each  such  ticket, 
immediately  following  the  date  of  such 
election,  shall  be  printed  the  following: 

'Instruction  to  voters:  llace  an  X in 
the  square  opposite  the  name  of  the  person 
for  whom  you  wish  to  vote'.  The  voter 
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shall  cast  his  vote  in  accordance  vith 
this  instruction  and  shall  vote  in  no 
other  manner.  * * w" 

This  provision  clearly  requires  a voter  to  place  an  X in 
the  square  opposite  the  name  of  a person  for  whom  he  wishes  to 
vote.  Should  no  X be  placed  in  the  sqjiare  opposite  a person's 
name,  no  vote  may  be  counted  for  such  person  under  this  section 
although  the  candidate  is  unopposed.  There  is  no  provision 
for  voting  straight  tickets  in  the  primary  election  similar 
to  that  found  in  the  laws  regarding  general  elections. 

As  for  your  second  question,  there  is  no  provision  in  the 
primary  election  laws  which  renders  void  the  marking  of  a 
ballot  in  such  a way  as  to  obliterate  the  name  of  a candidate 
which  appears  on  such  ballot.  In  view  of  the  absence  of  such 
provision,  we  feel  that  the  ballot  should  be  counted  for  the 
other  persons  for  whom  votes  have  been  legally  cast  on  the 
ballot.  As  stated  by  the  Supreme  Court  of  Missouri  in  the 
case  of  Nance  v.  Kearbey,  251  Mo.  374-,  1.  c.  383*  "*  "*  * ttie 
uppermost  question  in  applying  statutory  regulation  to  determine 
the  legality  of  votes  cast  and  counted  is  whether  or  not  the 
statute  itself  makes  a specified  irregularity  fatal,  if  so, 
courts  enforce  it  to  the  letter.  •*  * 

There  being  no  such  statutory  provision,  we  feel  that  the 
irregularity  about  which  you  inquire  does  not  invalidate  the 
entire  ballot. 


CONCLUSION 


There f ex* e,  it  is  the  opinion  of  this  department  that  when  a 
voter  votes  his  party  ticket  in  the  primary,  but  does  not  place  an 
X in  the  square  in  front  of  a name  of  an  unopposed  candidate  for 
office,  no  vote  may  be  counted  for  such  candidate. 


ife  are  further  of  the  opinion  that  when  a voter  obliterates 
the  name  of  an  unopposed  candidate  on  his  party  ticket,  this  does 
not  invalidate  the  entire  ballot,  but  it  may  be  counted  for  the 
other  candidates  for  whom  he  expresses  choice  on  his  ticket. 

Respectfully  submitted. 


APPROVED: 


Attorney  General 
RHW/feh 


ROBERT  R.  WELBORN 

Assistant  Attorney  General 
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Person  paroled  by  a circuit  court  when  found 
guilty  of  penitentiary  offense  and  thereafter 
discharged  from  parole,  is  restored  thereby 
to  rigits  of  citizenship  including  the  rights 
of  suffrage. 


October  13,  1950 


Mr.  Homer  F.  Williams 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

We  have  your  recent  letter  in  which  you  request  an  opinion 
of  this  department.  Your  letter  is  as  follows: 

"Some  ten  years  ago,  a party  was  convicted  of 
felonious  assault  before  the  Judge  of  the 
Circuit  court  and  upon  a plea  of  guilty  to 
assault  with  intent  to  kill,  was  sentenced  to 
5 year 8 in  the  Missouri  state  Penitentiary, 
but  being  of  good  character,  the  court  paroled 
him,  and  he  made  his  reports  until  he  was 
finally  discharged  by  the  court,  some  4 years 
ago. 

"Some  question  his  right  to  vote  since  his  parole 
was  terminated,  but  it  would  seem  that  under  the 
Provisions  of  Sec.  4210,  that  when  he  is  finally 
discharged  under  the  parole  provisions  that 
automatically  he  would  be  restored  to  all  the 
rights  and  privileges  of  citizenship,  without  any 
restoration  by  the  Governor  of  such  rights,  and 
his  right  to  vote  is  in  question. 

"Does  he  have  the  legal  right  to  vote  under  the 
above  circumstances? w 

In  considering  the  question  as  to  whether  or  not  the  man 
mentioned  in  your  opinion  request  is  entitled  to  vote  under  the 
circumstances  recited  in  said  letter,  we  have  considered  the 
sections  of  the  Missouri  statutes  which  relate  to  the  loss  of 
citizenship  and  the  rights  incident  thereto  as  a result  of  a 


.RESTORATION  OP  RIGHTS 
OP  CITIZENSHIP  BY 
DISCHARGE  PROM  PAROLE: 
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sentence  of  imprisonment  in  the  penitentiary. 

Section  9225,  R.S.A.  Mo.  1939,  is  as  follows: 

"A  sentence  of  imprisonment  in  the  penitentiary 
for  a term  less  than  life  suspends  all  civil 
rights  of  the  persons  so  sentenced  during  the 
term  thereof , and  forfeits  all  public  offices 
and  trust,  authority  and  power;  and  the  person 
sentenced  to  such  imprisonment  for  life  shall 
thereafter  be  deemed  civilly  dead.” 

We  also  quote  Section  9227,  R.S.A.  Mo  1939,  as  follows: 

"When  any  person  shall  be  sentenced  upon  a 
conviction  for  any  offense,  and  is  thereby 
according  to  the  provisions  of  this  article, 
disqualified  to  be  sworn  as  a witness  or  juror 
in  any  cause,  or  to  vote  at  any  election,  or 
to  hold  any  office  of  honor,  profit  or  trust 
within  this  state,  such  disabilities  may  be 
removed  by  a pardon  by  the  governor,  and 
not  otherwise,  except  in  the  case  in  the 
next  section  mentioned.” 

Section  4199,  provides  for  the  parole  by  the  circuit  and 
criminal  courts  and  the  respective  boards  of  parole  serving  such 
courts  of  persons  convicted  of  a violation  of  the  criminal  laws  of 
this  state,  in  the  following  language: 

"The  circuit  and  criminal  courts  of  this  state, 
the  court  of  criminal  correction  of  the  city  of 
St.  Louis  and  boards  of  parole  created  to  serve 
any  such  court  or  courts  shall  have  power,  as 
hereinafter  provided,  to  parole  persons  con- 
victed of  a violation  of  the  criminal  laws  of 
this  state." 

The  sections  which  follow  the  last  above  quoted  section  up  to 
and  including  Section  4211,  R.S.A.  Mo.  1939,  contain  the  pro- 
visions by  which  such  courts  and  their  respective  parole  boards 
are  to  be  regulated  or  governed  in  granting  and  terminating  paroles 
or  discharging  persons  therefrom. 

Section  4210,  R.S.A.  Mo.  1939,  the  section  mentioned  in  your 
opinion  request  is  as  follows: 

"Any  person  who  shall  receive  his  final 
discharge  under  the  provisions  of  sections 
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4199  to  4211  inclusive,  shall  be  restored 
to  all  the  rights  and  privileges  of  citizen- 
ship.” 

We  now  advert  to  Section  9227,  R.S.A.  1939,  supra,  for  the 
purpose  of  discussing  the  question  as  to  whether  it  conflicts 
with  Section  4210,  R.S.A.  Mo.  1939*  supra.  The  aforesaid  section 
9227  insofar  as  pertinent  provides  as  follows: 

“When  any  person  shall  be  sentenced  upon  a 
conviction  for  any  offense,  and  is  thereby 
according  to  the  provisions  of  this  article, 
disqualified  to  be  sworn  as  a witness  or  Juror 
in  any  cause,  or  to  vote  at  any  election  * * * 
such  disabilities  may  be  removed  by  a pardon  - 
by  the  governor,  and  not  otherwise,  * * *" 

We  now  point  out  that  the  only  provisions  of  the  article 
mentioned  in  the  last  above  quoted  section  which  provide  for  the 
disabilities  mentioned  in  said  section  including  the  loss  of  the 
right  to  vote  are  contained  in  Section  9225,  R.S.A.  Mo.  1939, 
supra,  which  provides  in  substance  that  a sentence  of  imprison- 
ment in  the  penitentiary  for  a term  less  than  life  suspends  all 
civil  rights  of  the  person  so  sentenced  during  the  term  thereof. 

While  there  is  a seeming  conflict  between  the  provision  that 
such  disability  can  be  removed  only  by  pardon  and  the  provision 
in  Section  4201  R.S.A.  Mo.  1939*  to  the  effect  that:  vany  person 
who  shall  receive  his  final  discharge  under  the  provisions  of 
Sections  4199  to  4211,  inclusive,  shall  be  restored  to  all  of  the 
rights  and  privileges  of  citizenship"  we  are,  nevertheless,  of 
the  opinion  that  there  is  no  actual  conflict  for  the  reason  that 
the  Supreme  Court  of  Missouri  in  the  case  of  Ward  v.  Morton, 

294  Mo.  4l8,  in  construing  the  section  now  numbered  9225  has 
strongly  indicated  that  the  expression  "sentence  of  imprisonment” 
mentioned  in  Section  2291,  R.S.  Mo.  1919*  now  9225,  R.S.A.  Mo. 

1939*  supra,  has  reference  only  to  cases  where  the  person 
convicted  has  been  actually  imprisoned.  The  following  is  a 
quotation  from  the  opinion  of  the  C<xirt,  l.c.  419: 

”*  * *It  would  accordingly  seem  to  follow 
that  the  sentence  of  imprisonment  mentioned  in 
Section  2291  has  reference  only  to  cases  where 
the  person  convicted  has  been  actually  imprisoned 
and  not  to  a case  where  he  is  at  liberty  under 
an  unterminated  parole . " 

The  case  in  which  the  opinion  above  quoted  from  was  rendered 
was  a case  involving  the  alleged  disability  of  the  person  convicted 
to  execute  a valid  deed  and  the  court  held  that  since  the  convicted 
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person  had  not  been  actually  imprisoned  he  had  not  lost  the  right 
to  execute  a deed  by  reason  of  Section  2291  R.S.Mo.  1919,  now 
Section  9225*  R.S.A.  Mo.  1939*  While  the  court  did  not  go  so  far 
as  to  specifically  hold  that  the  fact  that  the  convicted  person 
had  never  been  imprisoned  kept  each  and  every  disability  mentioned 
by  the  statute  from  applying  to  him,  we  are  of  the  opinion  that 
if  the  right  of  the  convicted  person  to  vote  had  been  in  issue 
instead  of  his  right  to  make  a deed  the  court,  in  applying  the 
logic  of  the  above  quoted  opinion,  would  have  held  that  the 
convicted  person  had  not  lost  the  right  of  suffrage  under  the 
section  mentioned.  We  are  accordingly  of  the  opinion  that  there 
is  no  conflict  between  the  provisions  of  Sections  9225  and  9227 
R.S.A.  Mo.  1939#  on  the  one  hand  and  Section  4210,  R.S.A.  Mo.  1939* 
on  the  other.  However,  we  are  of  the  further  opinion  that  even  if 
there  is  such  a conflict.  Section  4210  R.S.A.  Mo.  having  been 
enacted  later  than  Sections  9225  and  9227*  supra,  had  the  effect 
of  repealing  the  two  sections  last  mentioned  to  the  extent  of  the 
conflict.  For  support  of  our  view  in  this  regard  we  quote  as 
follows  from  the  opinion  of  the  Supreme  Court  of  Missouri  in  the 
case  of  State  ex  rel.  v.  Clayton,  226  Mo.  292: 

"Where  two  general  statutes  are  in  irreconcilable 
conflict,  the  one  of  later  date  must  prevail,  but 
if  the  two  are  susceptible  of  a construction  that 
will  give  force  to  both,  they  must  be  so  construed. 

And  where  the  validity  of  a statute  is  assailed 
we  must  uphold  it  if  it  is  susceptible  of  a con- 
struction that  will  render  it  valid." 

We  are  of  the  opinion  that  there  i3  nothing  in  any  of  the 
sections  hereinabove  quoted  other  than  Section  4210,  which  limits 
the  effectiveness  of  the  very  definite  provisions  of  said  section 
4210,  supra,  in  the  matter  of  the  restoration  of  all  of  the  rights 
of  citizenship  including  the  right  to  vote  in  case3  in  which  the 
provisions  of  Sections  4199  to  4211,  inclusive,  have  been  fully 
complied  with  in  the  granting  of  paroles  and  in  the  discharge  from 
paroles. 


CONCLUSION 


We  are  therefore  of  the  opinion  that  the  man  mentioned  in  your 
opinion  request  as  having  been  paroled  and  finally  discharged  four 
years  ago  is  now  entitled  to  vote  since  under  the  provisions  of 
Section  4210,  R.S.A.  Mo.  1939*  all  of  the  rights  and  privileges 
of  citizenship  have  been  restored  to  him. 

APPROVED:  Respectfully  submitted. 


j.  rrwisE — 

Attorney  General 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


ROADS  AND  BRIDGES: 
BOUNDARY : 

COUNTY : 


Authority  of  County  Court  of  Platte  County 
to  build  and  maintain  roads  on  land  formerly 
in  Kansas  and  now  in  Missouri. 


October  17,  1950 


Honorable  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion.  In  view  of  the  fact  that  there  has  been  considerable  cor- 
respondence relative  to  this  request,  for  the  sake  of  brevity  we 
shall  restate  your  request. 

You  inquire  specifically  if  the  County  Court  of  Platte  County, 
Missouri,  may  in  its  discretion  build  and  maintain  roads  in  an  area 
which  is  now  located  in  Platte  County  but  which  area  was  formerly 
located  in  the  State  of  Kansas  prior  to  recent  litigation  in  the 
Supreme  Court  of  the  United  States  wherein  the  two  states  partici- 
pated in  a dispute  as  to  the  boundary  line  between  said  states, 
and  subsequent  action  of  the  respective  legislatures  of  said  states 
agreeing  as  to  a boundary  line  between  said  states,  and  action  of 
Congress  ratifying  said  legislation. 

We  will  herein  attempt  to  state  as  briefly  as  possible  some 
of  the  facts  relevant  to  your  request.  In  State  of  Kansas  v.  State 
of  Missouri,  reported  in  88  L.  Ed.  1234,  the  Supreme  Court  of  the 
United  States  heard  a dispute  between  the  states  of  Kansas  and  Mis- 
souri as  to  the  true  boundary  line  between  said  states.  Both  states 
were  claiming  jurisdiction  and  sovereignty  over  certain  land  near 
said  boundary  line.  In  deciding  this  dispute  the  Supreme  Court 
said,  88  L.  Ed.  l.c.  1238: 

"From  the  recital  thus  far  it  is  clear  that 
in  1900  the  land  which  then  lay  where  the 
disputed  tract  now  lies  was  Missouri  land. 

This  is  undisputed.  Likewise,  the  tract  now 
is  attached  to  Missouri  on  the  easterly  bank 
of  the  river.  This  is  because  the  Missouri 
channel  dried  up  during  some  five  to  eight 
years  beginning  around  1927  or  earlier.  But, 
before  that  process  began,  for  many  years 
the  land  in  question  lay  between  the  two 
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channels.  And  it  is  from  conflicting  views 
concerning  whether,  how  and  when  these  major 
changes  took  place  the  parties  derive  their 
respective  claims  to  sovereignty  over  this 
soil. " 

The  court  further  said  at  l.c.  1244  and  1245: 

"Kansas'  evidence  concerning  the  division  of 
flow  and  formation  of  the  island,  together 
with  that  concerning  the  drying  up  of  the 
Missouri  channel,  also  proves  not  that  the 
river  suddenly  cut  a new  channel  through 
accreted  soil  in  1927,  but  that  it  merely 
shifted  the  volume  of  flow  from  one  chan- 
nel to  another  preexisting  one.  In  other 
words  it  goes  to  disprove  both  accretion 
and  avulsion.  Missouri  and  Kansas  witnesses 
are  agreed  that  the  main  flow  was  in  the 
Kansas  channel  from  1927  on  and  there  is  sub- 
stantial agreement  that  by  1933  or  1935  the 
Missouri  channel  had  dried  up,  except  for  the 
flow  of  Mill  Creek  Ditch,  and  largely  had 
filled  up  by  deposits  from  that  stream  and 
other  forces.  Missouri  witnesses  say  this 
drying  up  began  before  1927,  some  as  early 
as  1922  or  1923,  and  therefore  continued 
for  ten  or  twelve  years.  Kansas  witnesses 
generally  say  it  began  in  1927  and  contin- 
ued for  from  three  to  seven  or  eight  years . 

Only  a few  of  them  say  the  ice  jam  that  year 
cut  a new  channel.  More  testify  that  the 
main  flow  then  shifted  from  one  channel  to 
the  other,  and  some  join  the  witnesses  for 
Missouri  in  saying  that  this  shift  began 
earlier.  Except  for  the  few  witnesses  who 
testify  to  the  sudden  cutting  of  a new  chan- 
nel, the  great  weight  of  the  testimony  is 
that  whatever  change  occurred  in  reduction 
of  the  flow  in  the  Missouri  channel  required 
several  years  to  complete . It  was  a gradual 
process,  and  therefore  not  the  sudden  shift 
necessary  to  show  avulsion.  We  need  not  de- 
cide what  the  effect  would  be  if  the  evidence 
had  shown  this  was  a gradual  cutting  of  a new 
channel.  It  was  at  most  a gradual  shifting 
from  one  to  another.  Kansas  clearly  has  failed 
to  prove  that  there  was  a single  channel  of  the 
river  which  gradually  moved  over  to  the  far- 
therest  erosion  point,  meanwhile  accreting  this 
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land  to  her  soil,  then  suddenly  moved  back, 
either  in  1917  or  in  1927,  to  a new  channel 
cut  through  the  accreted  soil.  Only  by  ac- 
cepting the  evidence  given  by  the  few  wit- 
nesses who  supported  this  theory,  which  was 
contradicted  both  by  the  weight  of  her  own 
evidence  concerning  island  formation  and  by 
substantially  all  that  was  offered  for  Mis- 
souri, could  a finding  in  Kansas'  favor  be 
made  under  the  theory  of  accretion  and  avul- 
sion. 

******** 

" * * * His  judgment  accords  with  the  conclu- 
sions we  make  from  our  own  independent  examina- 
tion of  the  record.  It  is  not  necessary  for 
us  to  decide  more  than  that  Kansas  has  failed 
to  show  that  the  main  channel  of  the  river 
shifted  at  any  time  in  question  from  a course 
such  as  the  river  now  follows,  or  one  slightly 
closer  to  the  Kansas  bluffs,  to  one  following 
the  course  of  the  Missouri  channel  when  the 
flow  was  divided. 

"It  follows  the  land  in  dispute  must  be  awarded 
to  Missouri  and  the  boundary  will  be  fixed  as 
the  master  has  recommended  in  his  report.  A 
decree  will  be  entered  accordingly." 

Thereafter,  the  United  States  Supreme  Court  entered  its  de- 
cree upon  the  above  finding,  which  decree  is  reported  in  64  S.  Ct. 
1202  and  sets  forth  the  dividing  line  between  the  two  states  by 
metes  and  bounds  in  some  five  or  six  pages,  and  concludes  as  follows: 

"Both  States  having  requested  postponement 
of  entry  of  an  order  directing  the  placing 
of  suitable  monuments  or  markers  on  the 
above  designated  boundary  until  they  have 
had  opportunity  to  consider  exchanging  cer- 
tain lands  and  to  make  such  exchanges,  jur- 
isdiction of  this  cause  is  retained  for  the 
purpose  of  entering  such  order  at  an  appro- 
priate time. 

"The  costs  of  this  suit  are  equally  divided 
between  the  two  States,  Complainant  and  De- 
fendent,  and  this  case  is  retained  on  the 
docket  for  further  orders  in  fulfillment  and 
enforcement  of  the  provisions  of  this  decree." 
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Thereafter,  in  1949,  the  respective  legislatures  of  both  the 
State  of  Kansas  and  the  State  of  Missouri  passed  legislation  pro- 
viding that,  upon  the  ratification  by  the  Congress  of  the  United 
States  of  said  legislation,  the  center  of  the  channel  of  the  Mis- 
souri River  as  its  flow  extends  from  its  intersection  with  the 
Fortieth  parallel,  north  latitude,  southward  to  the  middle  of  the 
mouth  of  Kaw  or  Kansas  River,  shall  be  the  true  permanent  boundary 
line  between  the  states  of  Missouri  and  Kansas,  and  that  the  State 
of  Missouri  shall  assume  jurisdiction  and  sovereignty  over  all 
land  on  the  Missouri  side  of  the  middle  of  the  channel  of  the  Mis- 
souri River  and,  likewise,  Kansas  shall  assume  the  same  authority 
on  its  side. 

Thereafter,  the  Congress  of  the  United  States  enacted  what 
is  known  as  Public  Law  No.  637,  approved  August  3,  1950,  giving 
its  consent  and  approval  to  the  foregoing  action  of  the  respective 
legislatures  fixing  the  boundary  between  the  State  of  Kansas  and 
the  State  of  Missouri.  It  was  necessary  that  Congress  consent  to 
this  boundary,  as  the  Constitution  of  the  United  States  so  provides 
in  Article  I,  Section  10,  as  follows: 

"No  State  shall  enter  into  any  treaty,  alli- 
ance or  confederation;  grant  letters  of  mar- 
que and  reprisal;  coin  money;  emit  bills  of 
credit;  make  anything  but  gold  and  silver 
coin  a tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  or 
grant  any  title  of  nobility. 

"No  State  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspec- 
tion laws;  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  State  on  imports  or 
exports  shall  be  for  the  use  of  the  treasury 
of  the  United  States;  and  all  such  laws  shall 
be  subject  to  the  revision  and  control  of  the 
Congress . 

"No  State  shall,  without  the  consent  of  Con- 
gress, lay  any  duty  of  tonnage,  keep  troops 
or  ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another  State, 
or  with  a foreign  power,  or  engage  in  war, 
unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay." 
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Section  13581,  R.S.  Mo.  1939,  describes  the  boundary  of  the 
County  of  Platte  as  fixed  by  the  Legislature,  and  reads: 

"Beginning  in  the  middle  of  the  main  channel 
of  the  Missouri  river,  at  a point  where  a 
prolongation  south  of  the  old  boundary  line 
of  the  state  would  intersect  the  same;  thence 
north  with  said  boundary  line  to  the  line  run 
and  marked  by  Matthew  M.  Hughes,  under  an  act 
of  the  general  assembly  of  1838  and  1839; 
thence  west  with  said  line  to  the  middle  of 
the  main  channel  of  the  Missouri  river;  thence 
down  said  river,  in  the  middle  of  the  main 
channel  thereof,  to  the  place  of  beginning." 

Furthermore,  under  Section  13664,  R.S.  Mo.  1939,  it  is  pro- 
vided that  whenever  a county  is  bounded  by  a watercourse  it  shall 
be  construed  to  be  the  main  channel  thereof.  Said  section  reads: 

"Whenever  a county  is  bounded  by  a watercourse, 
it  shall  be  construed  to  be  the  middle  of  the 
main  channel  thereof;  and  range,  township  and 
sectional  lines  shall  be  construed  as  conform- 
ing to  the  established  surveys." 

The  act  of  the  Legislature  referred  to  in  Section  13581,  supra, 
can  be  found  on  page  23,  Laws  of  1838  and  1839,  which  was  an  act 
to  organize  the  counties  of  Platte  and  Buchanan  and  define  the 
boundaries  thereof.  Section  1 of  said  act  reads: 

"The  territory  west  of  Clay  and  Clinton  coun- 
ties, included  in  the  following  boundaries 
shall  compose  a new  county,  to  be  called 
Pattte:  Beginning  at  the  southwest  corner 

of  Clay  county,  and  running  north,  with  the 
western  boundary  of  said  counties  a suffi- 
cient distance  to  a corner  hereafter  to  be 
established  by  survey;  and  thence  due  west 
to  the  Missouri  river;  thence  down  the  mid- 
dle of  the  main  channel  of  said  river  to  the 
beginning,  so  as  to  include  in  said  county 
of  Platte  four  hundred  square  miles." 

Section  10  of  said  act  reads: 

"Immediately  after  the  passage  of  this  act, 
the  Governor  (is)  authorized  and  required 
to  appoint  some  suitable  person,  as  survey- 
or, to  ascertain,  survey  and  establish  the 
boundaries  of  said  counties  of  Platte  and 
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Buchanan,  agreeably  to  the  provisions  of  this 


(The  foregoing  sections  were  approved  Decem- 
ber 31,  1838.) 

From  the  foregoing  statutes  fixing  the  boundary  of  the  county 
of  Platte  it  can  easily  be  seen  that  the  Legislature  fixed  the 
western  boundary  of  said  county  as  the  middle  of  the  main  channel 
of  the  Missouri  River. 

From  the  above  judgment  and  decree  there  can  be  little  doubt 
as  to  how  the  Missouri  River  at  this  particular  point  and  time 
changed  its  course.  It  was  not  caused  by  avulsion,  but  was  a grad- 
ual change  over  a period  of  many  years  and  was  almost  imperceptible 
to  the  eye. 

Therefore,  under  the  well-established  rule  announced  in  the 
foregoing  decision  that  when  changes  in  the  course  of  a navigable 
river,  the  thread  of  which  is  the  boundary  between  states,  take 
place  by  a slow,  gradual  process  and  not  a sudden  change  by  avul- 
sion, the  boundary  moves  with  a shifting  in  the  main  channel's 
course,  but  if  the  change  of  the  channel  is  brought  about  by  a 
sudden  or  avulsion  change,  the  boundary  remains  as  it  was  prior 
to  the  shifting  of  the  channel  of  the  river  (see  Kansas  vs.  Mis- 
souri, 88  L.  Ed.  l.c.  1237). 

Under  the  facts  shown  in  the  above  decision  the  commissioner 
appointed  by  the  court,  and  also  the  Supreme  Court,  found  that  the 
change  in  the  channel  of  the  Missouri  River  along  the  western  side 
of  Platte  County,  Missouri,  was  caused  by  a slow  and  gradual  change, 
and  not  by  avulsion. 

Therefore,  since  the  boundary  between  the  State  of  Missouri 
and  State  of  Kansas  along  Platte  County  was  formerly  the  middle 
of  the  channel  of  the  Missouri  River,  and  likewise  it  was  the 
western  boundary  of  Platte  County,  Missouri,  then  the  present 
boundary  between  the  states  of  Kansas  and  Missouri  still  remains 
the  middle  of  the  channel  of  the  Missouri  River,  and  likewise 
the  middle  channel  of  the  said  river  remains  the  western  bound- 
ary of  Platte  County,  Missouri.  So  all  that  area  formed  by  the 
change  in  said  channel  along  Platte  County,  Missouri,  automati- 
cally comprises  a part  of  said  County  of  Platte.  Also,  under  the 
foregoing  acts  of  the  respective  state  legislatures,  and  with  the 
consent  of  the  Congress  of  the  United  States,  which  was  necessary, 
the  boundary  line  along  Platte  County,  Missouri,  between  said 
states  remains  as  the  middle  of  the  present  channel. 

Therefore,  in  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  County  Court  of  Platte  County  has  the 
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same  authority  and  duty  to  build  and  maintain  roads  on  said  new 
area,  now  a part  of  Platte  County,  caused  by  a change  in  the 
course  of  the  Missouri  River,  as  said  court  does  over  any  other 
part  of  said  county. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT, 
Assistant  Attorney 


JR. 

General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


* * • * :Inheritance ^taxeg  ta  be  paid  by  admin- 

. STATE  INHERITANCE  TAXES: is tra tor  to  Director  *of  Revenue  less 
PAID  TO  WHOM  :2^$  to  be  paid  to  probate  Judge  as  fees. 

: Judge  to  account  and  pay  over  such  fees 
:to  Director  of  Revenue. 
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Decerabor  22,  1950 


/-  2-  \T  / 


Honorable  Bryan  A.  Williams 
Probate  Judge  and  Ex-Officio  Magistrate 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  reoeipt  of  your 
recent  request  for  a legal  opinion  of  this  de- 
partment, which  request  reads  as  follows: 

"I  would  appreciate  an  opinion 
with  regard  to  the  following 
question: 

"Are  all  inheritance  taxes  due 
in  an  estate  payable  direct  to 
the  State  Treasurer,  or  is  2?^ 
of  the  same  collected  by  the 
Probate  Judge  and  accounted  for 
on  his  monthly  report  of  fees 
collected  and  payable  to  State 
Collector  of  Revenue?" 

it 

Under  the  provisions  of  Section  5^0,  page 
68,  Laws  of  Missouri,  19 45*  it  is  the  duty  of  the 
executor,  administrator,  or  trustee  to  pay  inheri- 
tance taxes  due  from  funds  of  the  estate  within 
thirty  days  from  the  date  said  funds  shall  have 
come  into  his  possession,  except  two  and  one-half 
percent  of  such  taxes,  which  shall  be  paid  to  the 
probate  judge  as  his  fees.  Said  section  reads  as 
follows  t 


"Every  sum  of  money  retained  by 
any  executor,  administrator,  or 
trustee  or  paid  into  his  hands 
for  any  taxes  on  any  property  or 
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derived  from  any  source  whatever  for 
the  payment  of  any  such  taxes  shall 
be  paid  by  him  within  thirty  days 
thereafter  to  the  Director  of  Revenue 
except  two  and  one-half  per  cent  of 
such  tax  which  he  shall  pay  to  the 
probate  judge  as  fees,  and  which  fees 
shall  be  deposited  by  the  probate 
judge  as  provided  by  law.  Upon  the 
payment  to  the  Director  of  Revenue  of 
any  taxes  due  under  this  law,  such 
Director  of  Revenue  shall  issue  a 
receipt  therefor  in  triplicate,  one 
copy  of  which  he  shall  deliver  to 
the  person  paying  said  tax.  Said 
Director  of  Revenue  shall  retain  one 
of  said  receipts  and  the  other  he 
shall  countersign  and  immediately 
transmit  to  the  clerk  of  the  court 
fixing  such  tax  and  no  executor,  ad- 
ministrator, or  trustee  shall  be  en- 
titled tp  6redit  in  his  account  or 
be  discharged  from  liability  from 
said  tax,  nor  shall  such  estate  be 
distributed  or  closed  unless  a re- 
ceipt issued  by  the  Director  of  Revenue 
shall  have  been  filed  with  the  court. ” 

Section  13^04,  page  3^6,  Volume  II,  Laws  of 
Missouri,  19^7#  provides  each  fee  that  may  be  charged 
against  and  collected  from  the  estates  or  parties  re- 
quiring the  services  of  the  probate  judge,  clerk  or 
court.  Since  we  are  concerned  here  with  the  fees  of 
the  probate  court  in  connection  with  collection  of  state 
inheritance  taxes,  only  that  part  of  the  section  relat- 
ing to  this  subject  will  be  quoted,  as  follows: 

Hr  i'e  * ■»  ■»  * *>&**» 

"For  supervising  all  estates  in  each 
court  and  having  appraised  such  of 
said  estates  as  may  be  liable  for 
taxes  under  the  state  inheritance 
tax  law,  in  addition  to  the  fees 
applicable  as  hereinbefore  provided, 
a fee  of  two  and  one-half  per  cent 
of  all  such  inheritance  taxes  finally 
assessed  and  paid  on  property  assessed 
through  the  respective  courts  shall  be 
charged,  the  same  to  be  collected  by 
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said  Judges  from  the  person  whose  duty 
it  is  to  pay  such  tax*  Provided,  in 
all  estates  in  which  the  state  treasurer 
(director  of  revenue)  or  the  executor, 
administrator  or  trustee  in  charge  there- 
of, shall  be  required  under  the  provisions 
of  the  inheritance  tax  law  to  refund  to 
the  person  entitled  thereto  any  inheri- 
tance tax  collected  by  them,  the  state  or 
county  receiving  same  shall  refund  to  the 
person  entitled  thereto  out  of  the  two 
and  one-half  per  cent  fee  on  such  tax 
the  proportional  part  thereof  to  which 
any  such  person  may  be  entitled  to  a re- 
fund. 

"It  shall  be  the  duty  of  the  judge  and 
clerk  of  the  probate  court  to  charge  up- 
on behalf  of  the  state  or  county  as  the 
case  may  be  every  fee  that  accrues  for 
the  services  of  such  Judge,  clerk  or 
court;  except  that  in  counties  now  or 
hereafter  having  more  than  250,000  in- 
habitants the  duty  to  charge  such  fees 
shall  be  imposed  on  the  clerk  of  the  pro- 
bate court. 

"In  counties  now  or  hereafter  having 
30,000  inhabitants  or  less,  the  judge 
or  clerk  of  the  court  shall,  at  the 
end  of  each  month,  file  with  the  director 
of  revenue  a written  report,  verified 
by  his  affidavit  specifying  the  name  and 
court  number  of  each  estate  in  which  fees 
were  paid  during  such  month  and  at  the 
same  time  pay  over  to  the  director  of 
revenue,  to  be  deposited  by  him  with  the 
state  treasurer  in  the  ‘magistrate  fund,* 
all  moneys  collected  by  him  or  his  clerk 
as  fees,  taking  two  receipts  therefor, 
one  of  which  he  shall  immediately  file 
with  the  state  treasurer,  i.aoh  Judge 
or  clerk  of  the  court  shall,  within 
thirty  days  after  the  expiration  of 
caLendar  year  file  with  such  director 
of  revenue  a written  report,  verified 
by  his  affidavit  specifying  the  name 
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and  court  number  of  each  estate  in 
which  fees  accrued  in  his  court  in 
such  calendar  year,  and  the  amount 
of  fees  unpaid  and  due  in  each  es- 
tate at  the  end  of  such  year.  Such 
Judge  or  clerk  of  the  court  shall 
also  specify  in  said  written  report 
to  the  director  of  revenue  all  fees 
which  have  been  due  and  unpaid  for 
more  than  one  year*  the  amounts  there- 
of and  the  name  of  the  estate  in  which 
the  same  are  due,  which  report  shall  be 
verified  by  affidavit  of  the  Judge  or 
clerk  of  the  court  that  he  has  been  un- 
able after  the  exercise  of  diligence, 
to  collect  the  same]  and  it  shall  there- 
upon be  the  duty  of  the  director  of 
revenue  to  cause  the  same  to  be  collect- 
ed by  law  and  turned  over  to  the  state 
treasurer." 


It  is  our  thought  that  under  the  provisions  of 
the  above  cited  statutes  it  is  the  duty  of  the  executor 
or  administrator  of  the  instate  of  VY.  L.  Tinnin,  deceased, 
to  pay  the  amount  of  inheritance  taxes  found  to  be  due, 
from  funds  of  the  estate  within  thirty  days  of  the  receipt 
of  said  funds  by  said  executor  or  administrator*  That  such 
payment  of  taxes  shall  be  made  to  the  Director  of  Revenue 
of  Missouri,  except  two  and  one-half  percent  of  such  taxes 
which  shall  be  paid  to  the  Probate  Judge  of  Bollinger  County 
as  his  fees  for  the  supervision  and  appraisement  of  the  es- 
tate for  inheritance  tax  purposes. 

Upon  receipt  of  said  amount,  it  becomes  the  duty 
of  the  probate  Judge  to  promptly  pay  over  such  fees  to 
the  State  Director  of  Revenue,  and  to  account  for  his  fees, 
by  making  the  written  report  required  by  the  above  section, 
last  cited. 


CONCLUSION. 

It  is  the  opinion  of  this  department  that  in- 
heritance taxes  due  from  an  estate  shall  be  paid  by 
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the  executor  or  administrator  thereof  from  any  estate 
funds  received  or  retained  by  him  for  the  payment  of 
taxes , within  thirty  days  of  the  receipt  or  retention 
of  such  funds,  Hiat  such  taxes  shall  be  paid  to  the 
Director  of  Revenue  of  Missouri,  less  two  and  one-half 
percent  of  same,  which  amount  shall  be  paid  as  fees  to 
the  probate  Judge  of  the  county  where  said  estate  is  be- 
ing administered. 

It  is  the  further  opinion  of  this  department 
that  upon  receipt  of  fees  amounting  to  two  and  one -half 
percent  of  Inheritance  taxes  paid  on  the  estate,  from  the 
executor  or  administrator  thereof.  That  a probate  judge 
of  a county  now  having  or  which  may  hereafter  have  a popu- 
lation of  30,000  or  less,  and  in  whose  court  the  estate 
is  being  administered,  pay  over  said  fees  and  any  others 
that  lie  may  have  received  in  his  official  capacity  to  the 
Director  of  Revenue  of  Missouri,  and  to  account  for  all 
such  fees  so  received  within  the  time  and  manner  provided 
by  Section  13404*  page  35>8,  Volume  II,  Laws  of  Missouri, 

1947. 


Respectfully  submitted. 


PAUL  H.  CHITWOOD 
Assistant  Attorney  General 

APPROVED: 


Attorney  General 
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